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THE    VICE-CHANCELLOR. 


Brasisr  v.  Hudson* 


1897 :  9lit  tud  29d  Noremlier^ — ^Vendor  and  Faichaser ;  Receipt  cladie. 
A.  bnf  mtatind  to  4500iL  Mcnred  on  his  father's  estate,  and  payable  alter  hia  father's  deatfai 
toumitij  15001.  of  B.  and  asBgned  to  him  the  4500Z.  with  power  to  sell  the  same  and  to  fivo 
an  fflwtnal  diacharga  to  the  purchaser.  A.  afterwards  borrowed  money  of  other  persons,  and 
fa:ve  amflar  aecnrities  to  them.  The  estate  was  subsequently  sold  under  the*father*s  will.  Held, 
that  tlM  parehaaer  of  the  estate  could  not  safely  pay  the  whole  4500/.  to  B.  on  his  sole  receipt ; 
hoi  Ifaat  afl  the  other  pexsona  who  had  charges  on  that  sum  must  be  made  parties  to  the  cdnvey" 
and  pre  nceipis  for  the  portions  of  it  to  which  they  were  respeoCively  entitled, 
entitled  to  a  sum  of  money  payable  at  a  fatare  time,  assigned  it  to  B.  and  C  (who  wero 
baakeiB  and  copartners)  to  secure  moneys  to  be  advanced,  by  them  or  either  of  them,  to  A.  C. 
1  tiled  B.  Held  that,  as  the  secuHty  Was  made  to  6.  and  C.  jointly,  C.  alone  could  give  a 
mtbamtx  ^Kbsife  fat  the  whde  amount  due  on  ttie  security: 

The  late  H.  2L  Jervis  having  devised  his  estates  to  the  plaintiffs  in  trast 

to  seOy  tbe  plaintiffs  agreed  to  sell  part  of  the  estates  to  the  defendant :  and  the 

Un  was  Sled  to  compel  a  specific  performance  of  the  contract.    At  the  hear^ 

mgof  the  cause,  a  specific  performance  was  decreed,  and  it  was  referied  to  the 

master  to  settle  the  conveyance.    The  master  settled  the  conveyance  accord- 

ingiy,  and  made  the  personal  representatives  of  certain  persons  named  Francis 

'  Rnflfoid,  Thomas  Biggs,  William  Walker  and  Henry  Jervis  the  son  of  H.  Z. 

Jervis  and  Sarah  his  wife,  parties  to  it.    On  the  hearing  of  exceptions  taken 

ly  the  plaintiffi  to  the  master*s  report,  the  question  was  whether  the  per- 

aonal  representatives  of  any  of  those  persons  *were  necessary  parlies.    [*2] 

That  question  arose  under  the  following  deeds. 

By  indentures  of  lease  and  release  dated  the.  26th  and  27th  of  April,  1803, 
part  of  the  estate  agreed  to  be  sold,  was  conveyed  to  trustees  for  a  term  of 
1000  years,  in  trust,  within  six  months  after  the  decease  of  the  survivor  of 
H.  Z.  Jervis  and  Sarah  his  wife,  to  raise,  lt)y  sale  or  mortgage  of  the  term, 
tfie  sum  of  4500?.  with  interest  from  the  day  of  the  decease  of  the  survivor 
of  EL  Z.  Jervis  and  Sarah  his  wife,  and  to  pay  the  same  to  Henry  Jervis,  his 
ezecutOTS,  dtc.,  and,  subject  thereto,  to  H.  Z.  Jervis  in  fee. 

By  an  indenture  of  the  19th  of  April,  1806,  Henry  Jervis  assigned  the  4500/. 
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and  interest  to  Thomas  '.C^itt,  by  way  of  mortgage,  for  securing  the  repay- 
ment of  16002.  witti*.i^Ketest :  and  the  trustees  assigned  the  term  of  1000 
year9  to  IL  Pipe^  ih  kipBi  to  raise  the  45002.  by  sale  or  mortgage,  and,  after 
retaining  the  jgx^epfies  of  the  trust,  to  pay  Gent  the  16002.  and  interest  and 
the  expenseft'^ipcitrred  by  him  in  the  receipt  and  recovery  thereof,  and  to  pay 
the  ov^i^iis  t6*  Henry  Jervis :  add  Gent  and  Pipe,  or  either  of  them,  their  or 
either ^xtf.liieir  executors,  administrators  or  assigns  were  empowered,  in  case 
d^Ptak*should  be  made  in  payment  of  the  16002.  to  sell  the  46002.  and  the 
^.  *.i^nii ;  and  it  was  declared  that  the  receipts  of  them  or  either  of  them,  their 
*****.  or  either  of  their  executors,  administrators  or  assigns  should  be  good  receipts 
*•  *   or  dischai^es  to  the  purchaser ;  and  that  in  case  Gent,  his  executors,  &c. 
should  receive  the  46002.  and  interest,  or  any  part  thereof,  by  virtue  of  the 
assignment,  he  and  they  should  stand  possessed  of  the  moneys  to  arise 
[^3]    from  the  sale  or  sales  thereof,  upon  trust  to  retain  and  *pay  to  himself 
and  Pipe  the  expenses  of  the  sale,  and  ih  the  next  place  to  retain  the 
16002.  and  interest,  and  to  pay  over  the  residue  of  the  trust  moneys  (if  any) 
to  Henry  Jervis,  his  executors,  &c.    The  deed  also  contained  a  power  of  at- 
torney from  Henry  Jervis  to  Gent,  enabling  Gent  to  sue  for  and  receive  the 
46002.,  and  to  give  receipts,  releases,  6cc.  for  the  same. 

By  an  indenture  of  the  11th  of  June,  1808,  made  between  Henry  Jervis  of 
the  one  part,  and  Francis  Rufford  and  Thomas  Biggs,  bankers  and  copart- 
ners, of  the  other  part,  Henry  Jervis  assigned  the  46002.  to  Rufford  and 
Biggs,  with  full  power  to  them  or  the  survivor  of  them,  his  executors,  admin- 
istrators and  assigns,  in  the  name  or  names  and  as  the  attorney  or  attorneys 
of  Henry  Jervis,  his  executors  and  administrators,  to  receive  and  enforce  pay- 
ment at  the  46002.  and  to  give  acquittances  or  discharges  for  the  same,  with- 
out any  obligation  on  the  part  of  the  persons  paying  the  same  to  see  to  the 
application  or  be  answerable  for  the  misapplication  or  non-application  of  the 
moneys  paid  by  them  respectively :  and  it  was  declared  that  Rufford  and 
Biggs,  their  executors,  &x:.,  should  stand  possessed  of  the  46002.,  upon  trust, 
after  reimbursing  Pipe  all  the  expenses  which  he  should  be  put  to  by  reason 
of  the  trusts  of  the  deed  of  April,  1806,  and  after  paying  Gent  the  16002.  and 
interest,  to  pay  to  W.  Walker  a  bond-debt  of  600/.  due  to  him  from  H.  Jervis, 
and  then  to  retain  their  costs  of  executing  the  trust  thereby  reposed  in  them, 
and,  in  the  next  place,  to  retain  to  themselves,  or  the  survivor  of  them,  his  exe- 
cutors or  administrators,  all  sums  of  money,  not  exceeding  16002.,  which,  at 
the  time  of  receiving  the  thereby  assigned  monejrs,  should  be  due  to  them, 
or  the  survivor  of  them,'  or  the  executors,  administrators  or  assigns  of 
[*4]    such  survivor,  by  *reason  of  advances  made  to  Henry  Jervis,  and  upon 
trust  to  pay  the  overplus  to  Henry  Jervis,  his  executors,  6cc. :  and  Ruf- 
ford and  Biggs,  or  the  survivor  of  them,  his  executors  or  administrators,  were 
empowered,  without  any  consent  or  concurrence  on  the  part  of  Henry  Jervis^ 
his  executors,  &c.  to  raise,  by  sale  or  mortgage  of  the  46002.,  or  any  part  thereofi 
auch  sums  of  money  as,  from  time  to  tin^,  should  be  due  to  Walker,  his  exe- 
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cntofSy  ^,  and  also  to  Rnfford  and  Biggs,  or  the  surviror  of  them,  or  the  exe« 

cutoi^  Ac^  of  such  survivor,  from  Henry  Jertris,  bis  heirs,  executors,  &c. :  and 

it  waf  declared  that  the  persons  who  should  become  the  purchasers,  or  advance 

•af  sums  of  money  upon  the  security  of  the  4600/.,  and  pay  their  money  to  Ruf- 

Aid  and  Biggs,  or  the  survivor  of  them,  or  the  executors,  ^.,  of  such  survi- 

Tor,  ahoold  not  be  obliged  to  see  to  the  application  of  such  money,  or  be 

aitfverahle  or  accountable  for  the  misapplication  or  non-application  thereof^ 

er  be  leqoired  to  see  that  any  previous  notice  of  sale  or  mortgage  had  been 

given  to  Henry  Jervis,  his  executors,  (fee.,  or  be  obli^ired  to  Inquire  •  whether 

sndi  sale  was  necessary  for  die  purposes  thereinbrfore  expressed  ;  and  that 

all  receipts  ion  the  piuchase  or  mortgage  money  which  should  be  given  by 

Rnficvd  and  Biggs,  or  the  survivor  of  them,  his  executors,  &«.,  should  be 

good  and  eflSactoal  discharges  for  the  sums  therein  acknowledged  to  be  receiv* 

ed,  and  that  every  sale  which  should  be  entered  into,  and  assignment  which 

rikoold  be  exeei:rted  by  Rnfford  and  Bi^s,  or  the  survivor  of  them,  his  exe** 

eaten,  administratcMrs  or  assigns,  diould  be  binding  and  conclusive  on  Henry 

Jierfii^  his  executors,  administrators  and  assigns. 

Tbt  IMQiI.  due  to  Gent  was  paid  by  Richard  Croydon,  and  thereup- 
on by  an  indenture  of  the  27th  of  *  April,  1809,  made  between  Gent  of  [*5] 
thefim part.  Pipe  of  the  second  part,  Henry  Jervis  of  the  third  part,  Croy- 
den  of  the  fourth  part  and  JohnHudson  of  the  fifth  part,  Gent  and  Henry  Jervis 
assigned  the  45002.  to  Croydon ;  and  Henry  Jervis  authorized  and  empowered 
Cioydon,  his  executors,  administrators  and  assigns,  either  in  his  or  their  own 
naoie  or  names,  or  in  the  name  or  names  and  as  the  attorney  or  attorneys  of 
H.  lerm,  his  executors  or  administrators,  to  recover  and  receive  the  46002/ 
uid  inteveat,  and  to  give  receipts,  acquittances  and  discharges  for  the  same  to 
aay  pei^oa  or  persons  whomsoever :  and  Pipe  assigned  the  term  of  1000 
yeais  to  Hudson,  in  trust  to  raise  the  4500/.,  by  sale  or  mortgage,  and,  after 
mCamtng  cfae  expmsesof  the  trust,  to  pay  the  15002.  and  interest  to  Croydon, 
and  to  pay  the  overplus  (if  any)  to  Henry  Jervis :  and  Croydon  and  Hudson, 
or  either  of  fliem,  their  or  either  of  their  execntors,  administrators  or  assignsi 
were  empowered  to  sell  the  45002.  and  the  term ;  and  it  was  declared  that 
the  receipts  of  them,  or  either  of  them,  their  or  either  of  their  executors^  ad* 
miaistiBtois  cnr  assigns,  should  be  good  discbarges  to  the  purchasers  thereof ; 
and  that  if  Croydon,  his  executors,  d&c.,  should  receive  the  46002.  under  the 
aarignment  thereby  made  of  that  sum,  then  he  and  they  should  stand  possess- 
ed of  the  moneys  to  arise  from  the  sale,  upon  trust,  to  retain  the  expenses  of 
the  sale,  and  also  the  15002.  and  interest,  and  to  pay  the  overplus  (if  any)  to 
Henry  Jervis,  his  executors,  6Lcr.  and  it  was  declared  tfiat  the  person  or. 
peiaons  who  should  become  the  purchasers,  or  advance  any  money  upon  the 
aeeurity  of  the  45002.  and  premises  thereby  assigned,  and  pay  their  purchase 
money,  or  the  money  advanced  by  them,  to  Croydon  and  Hudson  or  the  sur- 
vivor of  them,  or  the  executors,  d^.,  of  such  survivor,  should  not  be 
'obliged  to  see  to  the  ^iplieation  of  the  same  money,  or  be  answerable  or    [*6] 
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ftcoountabie  for  the  misapplication  or  non-^tpplication  tbereof,  or  be  obliged 
to  inquire  whether  the  sale  was  necessary  for  the  purposes  thereinbefore 
expressed,  and  that  the  receipts  which  should  be  given  for  such  purchase 
or  mortgage  money,  by  Croydcm  and  Hudson,  or  the  surv^ivor  of  them,  his 
executoars,  &c.,  should  be  good  and  sufficioit  discharges  for  the  sum  or  sums 
thereby  acknowledged  to  be  received,  and  that  every  such  sale  or  assign- 
ment which  should  be  made  by  Croydon  and  Hudson,  or  the  survivor  of 
them,  his  executors,  d^c,  should  be  binding  and  conclusive  on  H&iry  Jer- 
yis^  his  executors,  ^.  (a) 

H.  Z.  Jervis  survived  his  wife,  and  died  in  182L 

By  an  indentuns  of  the  9th  of  March,  1824,  made  between  the  plaint^ffis,  and 
Henry  Jervis  and  certain  other  persons,  it  was  agreed,  amongst  other  things, 
that  a  suit  which  had  been  instituted,  by  Henry  Jervis,  agdast  his  late  father, 
shoidd  be  compromised  and  put  an  end  to,  that  the  father's  estates  should  be 
sold  pursucmt  to  his  will,  and  Uiat  Henry  Jervis  should,  if  required,  concur  in 
tiie  sale  and  conveyances  of  the  estates,  but  that  the  concurr^ice  of  him,  his 
heirs,  executors  or  administrators,  should  not  be  deemed  necessary  for  perfec- 
ting the  title  of  the  purchaser,  the  same  being  intended  for  the  further  satis- 
faction and  content  only  ci  the  purchaser. 

Henry  Jervis  afterwards  died.  Rufford,  Biggs  and  Walk^  were  dead  also. 
Biggs  survived  Rufford. 
f7]  ^The  45002.  not  having  been  raised,  and  the  sums  secured  by  the 
indentures  of  June,  1808,  and  April,  1809,  being  still  unpaid,  the  master 
made  not  only  Croydon  and  Hudson,  but  also,  as  has  been  before  mentioned, 
the  personal  representatives  of  Huffbrd,  Biggs,  WaHcer  and  Henry  Jervis,  par- 
ties to  the  draft  of  the  release  and  assignment  of  the  es(|ite  agreed  to  be  sold 
to  the  defendant.  The  plaintiffs  excepted  to  the  report  for  the  following 
seasons: 

First.  Because  the  representatives  of  Rufford  and  Biggs  were  made  parties 
to  the  draft  for  the  purpose  of  disdiaiging  part  of  the  hereditaments  com* 
prised  therein,  from  the  4600;.  or  from  such  part  of  that  sum  as  they  were  in- 
terested in  under  the  indenture  of  the  11th  of  June  1806 ;  whereas  the  re- 
presentaftives  of  Rufford  and  Biggs,  or  <^  either  of  them,  were  not  necessary 
parties  to  the  draft,  because,  under  the  indenture  e(  the  27th  of  April,  1809, 
Croydon,  who  was  made  a  paity  to  the  draft,  was  entitled  to  receive  the  whole 
of  the  4600{.,  and  was  empowered  to  give  a  good  and  sufficient  receipt  and 
discharge  for  the  same,  and  to  release  and  dischai^  therefrom  the  heredita- 
ments charged  tfierewith ;  and,  moreover,  he  was  the  only  necessary  directing 
party,  to  die  person  in  whom  the  term  of  1000  years  was  vested,  to  assign  the 
same  to  the  defendant,  or  as  he  should  direct. 

Second.  Because  the  representatives  of  Walker  were  made  parties  to  the 
draft,  for  the  purpose  of  discharging  part  of  the  hereditaments  from  the  bond- 

(«)  AH  tite  sbov*  deeds  were  eonectly  copied  from  the  papers  in  Uie  cense. 
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Mh  of  SeOL,  further  seeured  on  the  iSOOL  by  the  indenture  of  the  llth  of 
June,  1808;  whereas  they  were  not  necessary  parties,  as  well  on  the  grounds 
sMed  in  the  first  reason,  as  because  Walker  was  no  party  to  the  inden* 
tore  €f  the  *llth  of  June,  1808,  nor  was  any  estate  or  interest  in  the    [^S] 
kieditaments  Tested  in  him,  nor  was  any  part  of  the  45002.  made  pay* 
able  to  him,  his  executors,  administrators  or  assigns,  thereby. 

Third.  Because  the  administrator  of  Henry  Jervis  was  m^e  a  party  to  the 
draft  for  die  purpose  of  discharging  part  of  the  hereditaments  fron^  the  residue 
of  the  45002.  after  payment  of  the  charges  to  which  the  same  had  been  sub- 
jected by  Henry  Jervis ;  whereas  he  was  not  a  necessary  party,  as  well  on  the 
gnnmds  stated  in  the  first  reason,  as  because,  by  the  indenture  of  the  9th  of 
March,  1824,  it  was  provided  that  the  concurrence  of  Henry  Jervis^  his  heirsi 
exeeutors  or  administrators,  in  any  sale^  conveyance  or  assignment  to  be  made 
IS  in  die  same  indenture  mentioned,  should  not,  in  any  wise,  be  deemed  neces* 
my  for  die  perfecting  the  title  of  the  purchaser  of  the  premises  therein  comr 


Mr.  Kmgki  Bruce  and  Mr.  Coyie,  for  the  plaintiflb,  in  support  of  the  ex-  , 
eeptioBs : — ^By  the  draft  of  the  conveyance  as  now  settled  by  the  mast^ ,  the 
45001.  is  not  made  payable  to  Croydon  alone,  but  is  parcelled  out  amongst  the 
repiesentalives  of  the  several  puisne  incumbrancers.    Oroydon  is  the  first  in<» 
enmbranoer  on  the  sum  in  question ;  and  we  contend  that  a  complete  convey- 
ance can  be  made  to  the  purchaser,  if  the  whole  sum  is  paid  to  Croydon  and 
he  gives  a  receipt  for  it.    The  language  of  the  power  of  attorney  in  Croydon's 
deed,is  moeh  more  extensive  than  that  which  is  usually  found  in  deeds  of  the 
¥he  natare.    Croydon  is  appointed  the  attorney  not  only  of  H.  Jervis,  but  also 
of  Us  executors  and  administrators,  and  is  authorized,  either  in  his  own 
nune  or  in  die  name  or  names  of  H.  Jervis,  his  executors  or  *adminis« .  [*9] 
trators,  to  recover  and  receive  the  46002.  and  to  give  receipts,  acquittances 
anddtseharges  for  the  same  to  all  or  any  persons  or  person  whomsoever :  and 
in  a  subsequent  part  of  the  same  deed,  the  receipt  or  receipts  of  Croydon  and 
Hndson  or  either  of  them  are  declared  to  be  good  discharges  to  the  purchaser. 
The  word  '^  purchaser,"  means  any  person  who  should  pay  the  money.    Croy- 
don  claims  under  Gent,  who  had  the  same  powers  as  Croydon  has.    The 
ooort  has  no  jurisdiction,  in  this  suit,  to  compel  the  representatives  of  the 
subsequent  incumbrancers  to  join  in  the  conveyance ;  and,  if  they  are  neces- 
sary parties,  a  new  bill  must  be  filed  against  them. 

Biggs  survived  Rufibrd,  and,  at  all  events,  the  representatives  of  the  latter, 
are  not  necessary  parties  to  the  conveyance.  Their  security  was  made  to 
diem  as  joint  tenants  not  as  tenants  in  common,  and  the  power  of  giving  re- 
ceipts was  given  to  them  or  the  survivor  of  them. 

Then  with  reqiecc  to  Walker's  representatives ;  there  can  be  no  ground 
whatever  for  requiring  their  concurrence.  No  estate  or  interest,  either  in 
tt)e  4S0QL  or  in  the  term  df  1000  years,  was  limited  to  Walker ;  the  payment 
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of  his  debt,  was  provided  for  by  a  deed  to  which  he  was  not  a  party  :  he, 
therefore,  cannot  claim  the  benefit  of  that  deed. 

At  all  events  the  representatives  of  Henry  Jervis  are  not  neoessary  parties, 
as  he^has  declared  that  the  receipts  of  Croydon  and  of  Rufford  and  Biggs  or 
the  survivor  of  them,  should  be  sufficient  discharges  for  hioimlf,  his  execu- 
tors and  administrators. 
[*10]        *Mr.  /<yoft  and  Mr.  T.  H.  Hall  appeared  for  the  defendant. 

T)ke  Yics-Chancbllor  : — Supposing  that  the  power  of  attorney  is 
to  be  considered,  in  a  court  of  equity,  as  remjaining  in  force  notwithstanding 
the  death  of  Henry  Jervis  ihe  party  who  gave  that  power,  the  question  is 
whether,  on  account  of  the  difference  in  the  language  used  in  the  two  parts 
of  the  deed,  the  party  must  not  be  taken  to  have  intended  that  there  should  be 
an  inherent  difference  between  receipts  given  under  the  power  of  attorney, 
and  those  given  under  what  is  usually  called  the  rceipi  clause.  I  do  not 
think  that  the  court  has  ever  decided  that  a  receipt  given  under  the  former, 
is  to  be  taken  as  equivalent  to  a  receipt  given  under  the  latter. 

By  the  deeds  in  this  case,  the  receipts  of  Croydon  and  the  other  incum- 
brancers on  the  4500/.,  are  made  sufficient  discharges  in  the  event  only  of 
the  principal  and  interest  due  to  them  respectively,  being  raised  by  sale  or 
mortgage  either  of  the  4600/.  or  of  the  term  of  lOUO  years.  Consequently 
the  receipt  clauses  in  those  deeds,  are  not  applicable  to  the  present  case, 
where  the  money  for  which  receipts  are  to  be  given,  has  been  raised,  not  by 
sale  or  mortgage  of  either  the  4600/.  or  the  term,  but  by  a  sale  of  the  inheri- 
tance of  the  estate.  I  think,  therefore,  that  Croydon  cannot  give  a  discharge 
for  the  whole  4300/.;  and  that  all  the  other  persons  whom  the  master  has 
made  parties,  except  Rufford's  representatives,  ought  to  remain  so. 

Although  the  deed  executed  to  Rufford  and  Biggs  was  to  secure  sums  ad- 
vanced by  them  or  either  of  them,  yet,  as  the  security  was  made  to  them 
jointly^  the  representative  o(  the  survivor  is  capable  of  giving  a 
[*11]      discharge  *for  the  whole,  as  he  is  a  trustee  for  the  one  who  died  first ; 
and,  consequently,  Rufford's  representatives  are  not  necessary  parties 
to  the  conveyance. 


Tnuteef ;  Power  to  appoint  trustees. 

A  lady  being  entitled  to  2,0002.  charged  on  her  father^  estates  aad  payable  after  the  deeease  of 
her  sorriving  parenti  it  was  agreed,  by  her  marriage  articles,  that,  in  the  settlement  to  be  made 
in  poTBUanoe  thereof,  there  should  be  contained  a  power  enabling  her  father,  in  his  lifetime,  or 
bis  executon,  within  six  months  after  the  2000Z.  should  become  payable,  to  invest  that  sum,  in 
the  usual  securities,  in  the  names  of  inutees  to  be  for  that  purpose  appointed,  and  for  the  trns* 
tees  or  the  survivor  of  them,  from  time  to  time,  with  the  oonsent  of  the  husband  and  wife  or  the 
survivor,  or  of  their  own  proper  authority,  as  the  case  should  happeiii  to  change  the  securitJest 
and  to  pay  the  btereet  to  the  husband  for  life,  to  the  wife  for  life,  for  her  separate  use,  and  to 
pay  the  principal  to  their  children,  and,  in  defoult  of  children,  to  the  wife's  next  of  kin  or  peiso- 
nal  reprase&tatives.    The  husband  died  leaving  his  wife  and  four  mfant  children  snr^vuV* 
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No  tmrtMiWth*  9000L  hwriiig  faeon  appointed,  the  wife  after  her  husband's  death,  appointed 
two  peooBs  to  be  mch  trustees.    Held  that  the  appoiutment  ought  to  have  been  made  by  the 

jointly,  and  that  the  appointment  made  by  the  wife,  was  invalid. 


Emma  Jervis,  the  only  younger  child  of  H.  Z.  Jervis  and  Sarah  his 
wife,  being  entitled  to  20002.  charged  upon  the  estate  agreed  to  be  sold  and  pay- 
able after  the  decease  of  her  surviving  parent,  by  marriage  articles  dated  the  24th 
of  July,  1809,  and  made  between  Henry  Jones  Williames  of  th^  first  part,  H.  Z. 
Jerris  of  the  second  part,  and  Ann  Emma  Jervis  of  the  third  part,  after  reciting 
that  a  marriage  was  intended  to  be  solemnized  between  H.  J.  Williames  and 
AnnEmma  Jervis,  H.  J.  Williames  covenanted  with  H.  Z.  Jervis  to  settle  certain 
estates  in  Montgonaeryshire  to  the  uses  therein  expressed :  and  it  was  agreed 
that,  in  the  settlement  to  be  made  in  pursuance  of  the  articles,  there  should  be 
contained  a  power  enabling  H.  Z.  Jervis,  in  his  lifetime,  or  his  executors  and 
administrators,  within  six  months  after  the  20002.  should  become  due  and 
payable,  to  invest  that  sum  in  the  usual  securities,  in  the  names  of  trustees  to 
be /or  thai  purpcse  appainiedj  and  for  the  trustees  or  the  survivor  of 
them,  from  time  to  time,  with  the  consent  of  H.  J.  Williames  and  *Ann    [*12] 
Emma  his  intended  wife  or  the  survivor  of  them,  or  of  their  own  pro- 
per antlMmty,  as  the  case  should  happen,  to  call  in  the  principal,  and  place  the 
same  oat  again  on  such  new  or  other  securities  as  they  or  he  should  think. 
piopa,  and  pay  the  income  thereof  to  H.  J.  Williames  during  his  life,  aiftl| 
after  his  decease,  to  permit  Ann  Emma  Jervis  to  receive  the  income  during  her 
life,  and  her  leoeipt  alone,  notwithstanding  her  future  coverture  and  whether 
oovot  or  sole,  to  he,  from  time  to   time,  a  sufficient  discharge  to  the  trus- 
%Be^  and  the  same  not  to  be  liable  to  the  debts,  control  or  engagements  of  any 
futore  hudiand ;  and,  after  the  decease  of  the  survivor  of  H.  J.  Williames  and 
Ami  Emma  Jervis,  to  pay  the  principal  to  such  one  or  more  of  the  children 
of  the  intended  marriage  in  such  shares,  manner  and  form,  or  to  such  other 
met  and  porposes  as  Ann  Emma  Jervis,  notwithstanding  her  coverture, 
should,  by  deed  or  will,  appoint,  and,  in  default  of  such  appointment,  upon 
tmst  to  pay  the  8000/.,  in  equal  proportions,  to  all  the  children  of  the  mar- 
riage, at  th^  respective  ages  of  twenty-one  years  or  days  of  marriage,  which 
ahoold  first  happen ;  and,  in  case  there  should  be  no  such  children,  or,  being 
sod),  all  of  them  should  die  before  their  portions  Kecame  payable  and  no  ap- 
pointment shoald  be  made  under  the  power  given  to  Ann  Emma  Jervis,  then 
upon  trust  to  pay  the  20002.  and  the  interest,  dividends  and  produce  thereof, 
to  ber  next  of  kin  or  personal  representatives. 

The  marriage  took  effect,  but  no  settlement  was  executed  in  pursuance  of 
dwartieies. 

Hr.  Williames  died  in  1819,  leaving  his  wife  and  four  children  by  her  him 
surviving,    in  1823  Mrs.  Williames  married  William  Butler ;  and  no  tnis- 
teoi  of  the  20002.  having  been  appointed,  an  indenture  dated  the  3lst 
of  *Jaly,  1835,  (at  which  time  two  of  Mrs.  Butler's  children  by  her    [*13] 
temer  husband  were  infants,)  was  made  between  the  plaintiffs,  who 
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were  the  executoia  and  trustees  of  the  will  of  H.  Z.  JeHris,  of  the  first  part, 
Mrs.  Butler  of  the  second  part,  and  J.  Miller  and  T.  Beeston  of  the  third  part ; 
and,  thereby,  the  plaintiffs,  (as  the  executors  of  H.  Z.  Jervis,)  and  Mrs.  But- 
ler, in  exercise  of  the  power  or  powers  to  them,  or  any  or  either  of  them  for 
that  purpose  given  by  the  articles,(a)  and  of  all  and  every  or  any  other  powers 
or  power,  d&c.,  appointed  Miller  and  Beeston  to  be  the  trustees  ia  whose  names 
the  2000/.  should  be  invested  upon  the  trusts  thereof  declared  by  the  articles. 
By.  a  deed  poll  dated  the  18th  of  December,  1836,  and  under  the  hands  and 
seals  of  the  plaintifis  and  Mr.  and  Mrs.  Butler,  s&er  reciting  that  it  had  been 
objected  that  the  indenture  of  July,  1835,  was  not  an  effectual  appointment  of 
Miller  and  Beeston  to  be  tri^tees  of  the  2000/.,  and  that  Mr.  Butler  ought  to 
have  been  a  party  thereto,  and  that  he  was  desirous  of  removing  such  objec- 
tion :  the  plaintiffs  and  Mr.  and  Mrs.  Butler,  in  exercise  of  all  powers  en- 
aUing  them  in  that  behalf,  appointed  Miller  and  Beeston,  their  executors,  ad- 
ministrators and  assigns,  to  be  the  trustees  in  whose  namcis  the  2,00012.  should 
be  invested,  and  directed  that  that  sum  should  be  paid  to  them,  their  execu- 
tors, administrators  and  assigns,  and  be  invested  by  them,  in  their  names,  in 
manner  and  upon  the  trusts  declared  by  the  articles  thereof. 

The  defendant  objected  to  the  draft  of  the  conveyance  as  settled  by  the 
master,  because  the  20002.  was  charged  upon  the  estate  therein  com- 
[^4]  prised,  and  that  sum  was,  by  the  articles,  made  subject  to  ^certain 
trusts,  and  some  person  or  persons  competent  to  receive  the  same  and 
to  discharge  the  premises  therefrom,  ought  to  have  been  made  a  party  or 
parties  to  the  conveyance :  whereas  no  such  person  or  persons  was  or  were 
a  party  or  parties  thereto. 

Mr.  Jacob  and  Mr.  T.  IL  Hall  for  the  defendant,  in  support  of  the  excep- 
tion : — The  question  is,  who  had  the  right  to  nominate  the  trustees  of  the 
20002.  ?  The  marriage  articles  were  a  contract  between  the  father  and 
daughter  and  the  intended  husband.  They  would  be  the  persons  to  nomi- 
nate the  trustees,  if  they  were  all  living;  but  the  father  and  Williames 
are  dead.  If  trustees  are  to  be  appointed  and  all  the  parties  interested  in  the 
fund  are  mii  juris^  they  are  the  persons  to  appoint  the  trustees :  but,  here, 
the  parties  interested  in  the  fimd  are  Mrs.  Butler,  and  her  children  by  bee 
first  husband,  some  of  whom  are  infants.  Mr.  Butler  joined  in  the  appoint- 
ment ;  but  he  had  no  interest  in  the  fund.  The  consequence  is  that  the 
appointment  that  has  been  made^  is  invalid. 

Mr.  Knight  Bruce  and  Mr.  Cooie^  for  the  plaintiffs : — ^The  power  to  ap- 
point new  trustees,  is  usually  reserved  to  the  tenant  for  life  of  ^e  property- 
Mrs.  Butler  is  the  surviving  tenant  for  life  of  the  fund  in  question ;  and,  as  it 
is  settled  to  her  separate  use,  she  is  hfeme  sole  with  respect  to  it.  There- 
fore the  appointment  of  the  trustees,  has  been  made  by  the  proper  person. 

The  y ice-Chancellor: — The  question  before  me,  is  a  mere  question 
of  conveyance.    Of  course  a  title  cannot  be  made  unless  the  2000/.  is  poid 

(a)  Xo  Boch  power  was  giyen,  in  ezpren  ten»i»  by  the  articles. 
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off ;  bol  tbe  only  question  is,  what  hand  shall  appear,  on  the  convey- 
ano^  as  ifae  haikl  to  receive  *the  money ;  and,  thereforei  the  question    [*15] 
is  a  mere  question  of  oonveyancei  as  I  understand  it. 

Tbok  the  next  question  is,  whether  it  is  competent,  to  the  party  who  alone 
is  DOW  alive,  to  nominate  trustees  under  the  articles?  Now  I  am  not  called 
opon  to  decide  the  question,  whether,  (if  it  is  said,  upon  articles,  that  trustees 
are  to  he  appointed,  and  Uiatis  all)  who  are  the  persons  to  appoint  those  trus- 
tees ;  because  it  rather  appears  to  me  that  these  articles  themselves  do  fur- 
nish an  answer  to  the  question,  and  for  this  reason,  namely  because  they  pro- 
vide that,  in  the  settlement,  there  shall  be  contained  a  power  enabling  the 
£tffaer  or  his  executors,  within  a  certain  time^  to  invest  the  sum  of  0OOOZ.,  at 
inteiest,  in  government  or  real  securities,  in  the  names  of  trustees  to  be  for 
that  purpose  appointed  ;  and  then  the  articles  proceed  thus  :  ^'  and  for  the 
tmstees  or  the  survivor  of  them,  from  time  to  time,  with  the  consent  and  ap- 
I^Qhation  of  the  said  H.  J.  Williames  and  Ann  Emma,  his  intended  wife,  or 
the  survivor  of  them,  or  of  his  t>r  their  own  proper  authority,  as  the  case  shall 
happeui  to  place  the  same  out  again  on  such  new  or  other  stocks  or  funds,  or 
OD  government  or  real  securities,  as  they  or  he  shall  think  proper."  Here 
then  the  articles  point  to  this,  namely,  that  there  is  to  be  an  operation  upon 
the  trust  money,  after  the  payment,  with  the  consent  of  the  husband  and 
wife  or  the  survivor,  or  by  die  trustees  or  the  survivor ;  and  there  is  no  allu« 
sion  to  anything  to  be  done  by  the  husband  and  wife  or  the  survivor^  till  af- 
ter the  time  at  which  the  money  has  been  invested. 

1  am  not  bound  to  give  any  opinion  as  to  whether  the  concurrence  of  the 
the  father  was  necessary.    I  donot  thiukit  was;  but  I  amnot  bound  to 
give  my  opinkin  on  that  "question.    I  cannot,  however,  but  think  that  ac-  [*16] 
cordiog  to  the  trae  construction  of  these  articles,  the  trustees,  in  the  first 
instance^  of^t  to  have  been  appointed  by  the  husband  and  wife  jointly ;  and 
I  am  not  at  liberty  to  say  that  it  was  the  intention  of  the  parties  that  if  the 
trustees  were  not  nominated  by  the  husband  and  wife  jointly,  the  nomination 
by  ekher  of  them  should  be  good :  and  therefore,  my  opinion  is  that  what  has 
taken  place  has  not  cured  the  difficulty ;  but  it  may  be  remedied  by  an  order 
in  a  diort  cause. 
Allow  the  exception ;  and  refer  it  back  to  the  master  to  review  his  report. 


Bainbridgb  v.  Baimbbidge. 

1837:  S4UiNoTeinber.— WOi ;  Constnietioii. 

A  iMlitiU  hmg  efttifled  to  her  son's  nMnnry  Mtate  (ibe  amomit  of  wliich  was  unaseortained  at 
ter  4oath)  beqneathod  m  foUomi:  **  If  any  debts  duo  mo  at  my  decease,  I  request  my  execu- 
ton  win  collect  and  pay  into  the  hands  of  my  chUdren."  Held  that  the  son's  rosidne  paaMd  hy 
UwbeqiicaL 

Mrs-  Bolt,  being  the  residuary  legatee  of  her  deceased  son,  made  her 
viU  containing  the  following  bequest : — 
Voi^  IX.  2 
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"  If  any  debts  due  to  me  at  my  decease,  I  request  my  exeeators  wili  col- 
lect and  pay  into  the  hands  of  my  children."  At  Mrs.  Bolt's  death  the 
amount  of  her  late  son's  residuary  estate  was  unascertained,  and  no  part  of  it 
had  been  paid  over  to  her.  Hie  question  at  the  hearing  of  the  cause,  was 
whether  the  son's  residuary  estate  passed  by  the  above  mentioned  bequest. 

Mr.  Knighi  Bruce  and  Mr.  L.  Wigram  for  the  plaintifis. 
Mr.  Wray  and  Mr«  Turner  for  the  defendants. 
[•17]  *The  Tice-Chakcellor  : — If  tlje  son's  executor  had  become 
bankrupt  whilst  the  residue  remained  in  his  hands,  it  would  have 
been  a  debt  in  equity,  and  would  have  been  provable,  by  the  mother,  as  a 
debt  due  to  her  from  his  estate.  I  am  of  opinion,  therefore,  that  the  son's  re- 
sidue did  pass,  by  the  mother's  will,  as  a  debt  due  to  her. 


laviNQ  V.  Thompson. 


1SI9 :  95Ui  cad  Slit  l^.-^Dimm^ry ;  Pleadiiig  ;  FtoiiiM. 

If  a  pefMm  wli«  ii  Boi  « |Mity  to  an  action  is  made  a  party  to  a  bill  of  discovery  in  aid  of  the  de> 

fence  to  the  action,  he  may  demur,  notwithstanding  the  hill  charges  that  he  is  intereeted  in 

the  subject  of  the  action. 
The  cases  of  Tha  RUhtp  of  London  y.  FyteAe,  1  Bro.  C.  C.  96,  and  Fenton  t.  Hughes,  7  Ves. 

987y  obsenred  vpon,  and  the  rqwrts  of  thoee  caess  ootncted. 

The  plaintiff  was  the  chairman  of  the  Alliance  Marine  Insurance  Com- 
pany ;  and,  as  such,  was  empowered  to  sue  on  behalf  of  the  company.  The 
defendants  were  H.  Thompson  and  C.  Kniger.  The  bill  alleged  that,  in 
August,  1837,  Thompson  effected  a  policy  of  insurance,  with  the  company, 
on  a  foreign  ship,  called  the  Gustav,  and  her  cargo,  form  Dantzic  to  Hull ; 
that  the  ship  was  lost  on  her  voyage,  by  the  perils  of  the  sea ;  that  the  de- 
fendants claimed  to  be  solely  and  exclusively  interested  in  all  the  benefit  to 
be  derived  from  the  policy,  and  had  produced  certain  papers,  to  the  company, 
in  support  of  a  claim  made,  by  the  said  defendant,(a)  as  after  mentioned,  for' 
the  full  amount  insured  by  the  policy,  and,  by  one  of  such  papers,  it  was  al- 
leged that  the  goods  mentioned  in  the  policy  and  to  the  amount  therein  men- 
tioned, were  on  board  the  ship  previously  to  and  at  the  time  when  she  was 
lost ;  that  the  company  had,  recently  and  long  since  the  policy  was  effected, 
discovered  and  the  fact  was  that  the  ship  was  unseaworthy  when  she  left 

Dantzic,  and  that  the  goods  mentioned  in  the  policy  were  never  on 
[*18]    board  her ;  or,  if  they  had  been  put  on  board,  that  they  were  ^unshipped 

and  were  not  on  board  when  she  was  lost ;  that  the  shipment  of  goods 
mentioned  in  the  policy  was  a  fraudulent  shipment ;  that,  in  Trinity  term  then 
last,  Thompson  commenced  an  action,  in  the  court  of  exchequer,  against  the 
plaintiff,  for  the  purpose  of  recovering  the  sum  insured  from  the  company, 

(«)  So  in  briet 
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and  had  avenred  ^  his  declaratkxi  the  interest  iti  the  ship  and  caigo  to  be  in 
himaetf  and  Kmger  or  one  of  them.  The  bill  then  contained  various  iehargea 
yAkbj  if  admitted,  would  hare  shown  that  the  vessel  was  unseaworthy, 
and  that  the  goods  were  not  on  board  when  she  was  lost ;  and  it  prayed  for 
a  discovery  of  the  matters  alleged,  coid  a  commission  to  examine  witnesses 
ahroad  in  aid  of  the  defence  to  the  action,  and  for  an  injunction  to  restrain 
the  action.     Kmger  put  in  a  general  demurrer  to  the  bilL 

Mr.  Knigki  Bruce  and  Mr.  WUlcock,  in  support  of  the  demurrw,  said  that 
die  bill  was  filed,  not  to  have  the  policy  delivered  up,  which  was  relief,  but 
merely  for  discovery  in  aid  of  the  defence  to  the  action ;  that  no  person  who 
was  not  a  party  to  the  record  at  law,  ought  to  be  madea  party  to  such  a  bill, 
and,  therefore,  Kruger  had  been  improperly  made  a  party  to  the  bill  in  this 
case ;  that  consistently  with  the  allegations  in  the  Ull,  Kruger  might  have 
no  interest  in  either  the  ship  or  cargo,  but  might  be  a  mere  witness.  Fenion 
v.  Hughes,  (a)  6lyn  v.  Shares,  (b)  Tooth  v.  The  Dean  and  Chapter  of  Can* 
terhigry.{c) 

Mr.  G.  Richards  and  Mr.  Stinton  in  support  of  the  bill,  said  that  it  was 
snfficiaitly  averred,  in  the  bill,  that  Kruger  was  interested  in  the 
sabject  matter  of  the  'action ;  that  though,  in  geneml  cases,  where  [*19] 
discovoy  was  sought  in  aid  of  a  defence  at  law,  it  was  not  allowable 
to  make  any  person  who  was  not  a  party  ta  the  record  at  law,  a  party  to  (he 
record  in  equity,  yet  bills  for  discovery  in  aid  of  the  defence  to  actions  on 
policies  of  insurance  were  excepted  from  the  general  rule,  and  for  the  last 
fifteen  years,  it  had  been  the  practice  in  the  court  of  exchequer,  to  make  all  the 
peraofDs  who  were  interested  under  the  policy  on  which  an  action  was  brought, 
parties  to  the  \nll  of  discovery,  whether  they  were  parties  to  the  record  at  law 
or  not ;  that,  formerly,  declarations  in  actions  on  policies  ot  insurance,  con- 
iained  several  counts,  one  averring  the  interest  to  be  in  A.  another  averring 
it  to  be  in  R  and  so  on,  but,  since  the  new  rules  for  regulating  pleadings  at 
law  had  been  made,  declarations  in  actions  on  policies  of  insurance,  were 
not  allowed  to  contain  more  than  one  count  on  the  same  policy,  and,  ever 
since,  the  practice  had  been  to  aver  that  A.  B.  and  C.  some  or  one  of  them, 
were  or  was  interested  in  the  vessel  insured ;  that,  when  the  bill  in  this  case 
averred  that  Thompson  and  Kruger,  or  one  of  them,  claimed  to  be  interested 
in  the  ship  and  cargo,  it  adopted  the  language  of  the  declaration,  and  could 
not,  consistently  with  truth,  have  averred  otherwise.  Bell  v.  iliu/ay,(d) 
dfn  V.  SoaresJ^e)  Janson  v.  Solarte,{f)  Kensington  v.   White.(g) 

The  Yice-Chancellob  : — ^I  should  like  to  take  a  little  time  before  I  de« 
cide  this  case ;  for  I  wish  to  consult  the  registrar's  book  as  to  a  case  that  I 
have  in  my  mind ;  and  I  should  feel  a  delicacy  in  deciding  anything 
that  might  militate  against  the  'decision  of  the  Lord  Chief  Baron,  in    [*20] 

(«)  7  VcK  S87.  ih)  ZUyLU  Keoi,  450.    See  467, 4SS,  47J.         (e)  Ante,  VoL  3,  p.  49. 

(4)  IS  EmC,  141.      {€)  I  YouL  &.  CoU.  644.  (/) S  Yoim.  SlCoH.  197. 

{g)  S  Friee,  164. 
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CRpn  T.  Soare^j  more  espocially  as  I  uodei^iMLnfi  that  an  ^peal  tiom  his  de- 
dsion  in  that  ease,  is  now  pending  in  the  house  of  lords. 

31st  Juty. — ^Thc  Yice-Chancbllor  : — ^The  bill  is  filed  by  the  chairman 
of  the  Alliance  Marine  Insurance  Company,  who,  by  the  act  of  parliament 
by  -which  the  company  was  establiabed,  is  authorized  to  sue  on  behalf  of  the 
c<Mnpany ;  and  it  represents  that  the  defendant  Thompson,  on  the  26th  of  Au- 
gust, 1837,  caused  a  policy  to  be  effected,  with  the  Alliance  Company,  on  the 
ship  Gustay  (which  appears  to  be  a  foreign  Vessel)  and  on  certain  goods  on  board 
it.    The  bill  tbcsi  states  that  Thompson  and  a  person  of  the  name  of  Kruger, 
olaimed  to  be  sc^ly  and  exclusively  interested  in  all  the  benefit  to  be  derived 
from  the  policy  of  insurance,  and  that  Thompson  and  Exuger  had  produced 
certain  papers  to  the  Alliance  Company  in  support  of  the  claim  ^'  made  by 
the  said  defendant  as  hereinafter  mentioned :"  that,  I  suppose  means  Thomp- 
son.   And  then  it  states  that  the  company  have,  rec^itly  and  long  since  the 
p(dky  was  effected,  discovered,  as  the  fact  is,  that  the  goods  in  question  were 
either  never  shipped,  or,  if  they  were  shipped,  they  were  unshipped  before 
the  vessel  sailed :  and  then  it  states  that  Thompson,  in  Trinity  term  last, 
commenced  an  action,  on  the  plea  side  of  the  court  of  exchequer^  against  the 
platntiffj  for  the  purpose  of  recovering,  from  the  Alliance  Company,  a  sum 
of  680/.  upon  the  policy,  ^'  and  has  delivered  a  declaration  in  such  action, 
an<l,  in  such  declaration,  has  averred  the  interest  in  the  ship  and  in  the  goods 
comprised  in  the  policy,  to  be  in  himself,  the  said  defaidant,  W.  Thompson, 
and  Eruger,  or  one  of  them  :^  and  then  the  bill  avers  that  the  ship  was 
lost  by  the  perils  and  dangers  of  the  sea ;  and  when  it  states  that  the 
[*21]     *plaintil]^  on  behalf  of  the  company,  had  requested  Thompson  to  dis- 
continue the  action :  and  then  a  variety  of  circumstances  are  charged 
to  show  that  there  has  been  a  fraud  committed  upon  the  Alliance  Ck>mpany. 
Nothing  particular  turns  upon  that.    Then  it  charges  possession  of  books 
and  papers,  and  prays  a  discovery  and  injunction:  and  to  this  bill  a  general 
demurrer  has  been  put  in  on  the  part  of  Kruger. 

It  was  argued  before  me  that  this  demurrer  ought  to  be  overruled, 
and  mainly  upon  the  authority  of  a  case  that  recently  came  before  the 
Lord  Chief  Baron  of  the  court  of  exchequer,  the  case  of  Glt/n  v.  Soares. 
The  circumstances  of  that  case  are  extremely  long  and  extremely  com- 
plicated, and  I  should  be  very  unwilling  to  be  thought,  for  the  pur- 
pose of  deciding  the  case  now  before  me,  to  give  any  opinion  upon  the  judg- 
ment which  was  pronounced  in  that  case,  especially  as  his  lordship's  decision 
is,  as  I  understand,  now  depending  before  the  house  of  lords  upon  appeal. 
The  facts  of  the  case  of  Oifn,  v.  Soares^  are  stated  both  in  Mylne  &  Keen 
and  also  in  the  reports  of  Younge  &  CoUyer  in  the  court  of  exchequer ;  and 
1  should  mention  that  it  occurred  to  me,  in  reading  the  case  as  it  is  reported 
in  Mylne  &  Keen  that,  in  page  453,  there  is  a  passage  so  printed  as  certainly 
to  create  a  difficulty  to  any  one  who  reads  it  for  the  first  time.  It  is  this :  in 
p.  453  it  is  stated :  "  that,  in  filing  this  bill  of  discovery,  the  plaintiffs,  the 
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Innkei:^  (Ibat  m  Glyn  A  Go.)  acted,  merely,  as  they  xrere  advised  that  as 
the  agents  of  the  plaintiff  Edward  Richardson  they  were  bound  to  do,  and  by 
tbe  iktctmm  of.  Edward  Richardson,  who,  as  the  party  beneficially  inter- 
eskd,  bad  the  sole  management  of  the  action  in  aid  of  the  defence  to  which 
ike  Usedrery  was  sought  :^  whereas  what  is  meant  to  be  expressed,  is 
that  he  had  ^e  sole  management  of  the  defence  to  the  action  ;  be-     [*22] 
canse  he  was  the  party  who  was  sued  at  law.    I  only  mention  it  be- 
cause It  created  a  very  great  difficulty  to  me  when  I  was  reading  it  over, 
and  it  is  evidently  a  mistake  arising  from  the  omission  of  some  words.    How- 
efer,  the  case  of  Glyn  v.  Soares  depended  on  a  great  variety  of  complicated 
ciicamstaiioes,  and  it  is  not  my  intention  to  give  any  opinion-  upon  the  judg- 
ment   Bat  I  cannot  hdip  observing  upon  some  parts  of  it,  which  appear  to 
me  Id  have  proceeded  on  a  mere  misapprehension  of  the  circumstances  of  the 
cases  to  wiiidi  the  learned  Lord  Chief  Baron  alludes. 

Uis  loiddup,  in  pages  683  and  684,  speaks,  very  largely,  about  the  case 

of  FnOoa  v.  Bughes  ;  and,  after  stating  the  case,  says :  ^<  Lord  Eldon  took 

time  Co  eoBslifer  of  it.    What  is  his  judgment?    He  says  that  he  has  looked 

wiili  great  anxiety  into  the  bill,  to  see  if  he  could  discover  any  sort  of  inter* 

est  that  Rate  had  to  make  him  any  thing  but  a  witness ;  and  he  goes  through 

the  topics  to  show  that  Bate  was  clearly  a  witness  at  law  for  die  party  who 

fikd  that  bill ;  thdt  if  he  could  not  be  a  witness  on  the  other  side,  by  reason 

of  any  interest  yet  undiscovered,  that  was  for  the  advantage  of  the  plaintiff 

in  equity ;  and  he  comes  to  the  conclusion  that  there  is  not  such  a  charge  of 

iQlereilinBate  as  justified  him  in  retaining  the  bill  against  him."    Then  Lord 

Abinger  goes  on  to  say  this ;  '<  T(ow,  if  the  bill  had  stated  that  the  plaintiff 

in  tbe  adioD  and  Bate  had  agreed  to  divide  the  profits,  or  if  it  had  stated  that 

Bale  had  some  such  interest  in  the  suit  as  identified  him  in  interest  with  the 

jUmatiSm  tbe  action,  though  not  himself  a  plaintiff  on  die  record,  I  should 

have  tbcmght  it  probable,  from  Lord  Eldon's  judgment,  that  he  would 

not  have  allowed  the  demurrer."    What  then  *were  the  facts  of  the    [*23] 

ease  in  Fenion  r.  Hughes  ?    I  myself  had  occasion,  at  a  certain  time, 

to  aend  for  the  original  bri^  in  that  cause.    Mr.  Bate  was  the  person  who 

deanoned:  and  in  this  bill  of  Fehton  v.  Hughes  which  Loid  Eldon  read 

over  and  yet  was  unable  to  discover  anything  that  showed  that  Bate  had 

aoy  interest  other  than  that  as  a  witness,  it  was  charged  that  Bate  was  inter- 

estod  in  the  success  of  the  action  and  was  to  be  entitled  to  all  or  some  part  of 

the  money  to  be  recovered  thereby,  and  that  he  was  or  would  be  liable  to 

psy  adl  or  some  part  of  the  costs  in  case  Hughes  should  not  recover,  or  that 

tfaero  had  been  some  agreement,  bargain  or  understanding,  between  Bate  and 

Hogiies  and  the  attorney  who  carried  on  the  action,  respecting  the  costs  of 

sQth  adioa,  which  was  carried  on  at  the  risk  and  expense  of  Bate.    So  then 

there  were  actually  those  very  allegations  in  the  bill  which  Lord  Abinger 

supposes  that,  if  they  had  been  in  it,  Lord  Eldon  would  have  come  to  a  dif- 

feieiit  conclusion  from  that  which  he  adopted.    Whereas  Lord  Eldon,  see- 
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ing  all  those  very  allegatioQS  in  the  bill,  did  detiberately  come  to  the  conclu- 
sion  which  he  did  adopt. 

Thea  Lord  Abinger,  in  anottier  part  of  his  judgment,  relies  upon  the  case 
of  Th^  Bishop  of  London  v.  Fytche^  and  he  says,  in  p.  686 :  ''There  is  a 
case,  however,  which  appears  to  me  to  decide  the  very  question,  tfafU  is,  the 
case  of  The  Bishop  of  London  v.  Ffftche  and  Eyre.\a)  Now  that  was 
nothing  more  than  this,  that  Mr.  Fytche,  being  the  patron  of  a  living,  pre- 
sented a  clerk,  and  the  bishop  of  London  refused  to  institute  him  on  the 
ground  of  a  simoniacal  transaction,  upon  which  Mr.  Fytche  brought  a  quare 

impedit  against  the  bishop,  and  dien  die  bishop  filed  a  bill  of  dis- 
[*24]    covery.    *Now  Lord  Abinger  assumes  that  the  bill  of  discovery  was 

filed  both  against  Fytche,  the  patron,  and  Eyre,  the  cleric ;  and  he 
says :  ''  the  bishop  filed  a  bill  of  discovery  both  against  Fytche  and  Eyre, 
that  is  to  say,  against  both  the  owner  of  the  advowson  and  the  clerk,  sug- 
gesting that  a  bond  had  been  given  to  place  Eyre  under  an  obligation  of  re- 
signing at  the  request  of  the  patron ;  and  he  required  a  discovery  of  that  fact.^ 
Then  his  lordship  speaks  about  the  importance  of  the  case  and  the  way  it 
was  ai^ed,  and  so  on ;  and  he  says,  in  page  687 :  '<  From  this  it  seems  clear 
that  the  clerk  was  no  more  a  party  to  the  record  from  his  name  being  in* 
serted  in  the  declaration,  than  any  individual  is  a  party  whose  name  is  found 
in  an  allegation  of  special  damages  by  reason  of  the  loss  of  his  custom  and 
trade.    Therefore  the  case  of  7%s  Bishop  of  London  v.  Fytche  is  a  direct 
decision  that,  where  a  party  is  interested  in  the  subject  matter  of  the  suit,  a 
bill  c^  discovery  may  be  sustained  against  him,  though  not  a  party  to  the 
record  at  law,  as  well  as  against  an  individual  who  is  a  party  on  that  record.^' 
But  what  was  the  fact  ?    Why  the  fact  was  that  the  bill  was  filed  against 
Mr.  Fytche  alone ;  and,  on  the  13th  of  June,  1781,  Lord  Thurlow  overruled 
the  demurrer  of  Fytche,  the  sole  defendant,  who  was  the  patron ;  and,  con- 
sequently, all  the  force  and  authority  which  seems  to  be  derived  from  that 
case,  is  derived  from  what  is  evidently  a  mistake  in  the  printed  case  in 
Brown  ;  and  which  is  a  mistake  of  a  very  extraordinary  kind ;  because,  in 
the  title  of  the  case  it  would  seem  as  if  Fytche  were  the  only  defendant ; 

but,  then  the  reporter  happens,  in  a  subsequent  paragraph,  to  say,  the 
[*26]    defendants,(6)  and  from  thence  it  *was  assumed  that  the  clerk  was  the 

party  who  had  demurred,  and  that  Lord  Thurlow  overruled  the  de* 
murrer  of  the  clerk :  and  upon  that  which  is  a  mere  vain  hypothesis,  depend- 
ing upon  an  assumption  of  that  which  turns  out  not  to  be  a  fact,  Lord  Abinger 
has  mainly  rested  his  decision  in  Glyn  v.  Soares. 

The  way  in  which,  as  I  best  rpcollect,  I  happened  to  become  acquainted 
with  the  real  facts  of  the  case  of  Fenton  v.  Hughes^  was  this :  in  the  year 
1813,  a  bill  of  discovery  was  filed  by  Powell  against  Yeatts  and  another 

(a)  1  Bro.  C.  C.  96. 

(6)  At  the  commencement  of  the  report  it  ii  etated  that  Uie  bill  waa  ifled  by  the  faohop  afaiiift 
the  defendant  the  patron,  and  the  clerk  pretented  by  Arm. 


CASES  IN  CHANCERY.  27 


1839w — Irving  y.  Tl^ompion. 


p«E8on  oajneti  WelUngUMiy  who  was  not  a  party  to  the  action  that  bad  been 
faroQgfal;  bat  there  \rere  ceitaui  charges  in  the  bill,  tending  to  show  that 
WeUugioa  had  an  inteiest  in  the  subject  of  the  action ;  and  he  demurred. 
The  deamner  came  on  for  argument,  on  the  2d  of  August,  1813,  before 
Sir  Homes  nan^er,  Y.  C.  (who  at  that  time  may  be  supposed  to  have  been 
deeply  imbued  with  the  practice  of  the  court  of  exchequer,)  and,  according 
to  my  Dole  of  what  he  said,  he  was  very  much  affected  by  the  charges  that 
veie  ooDtained  in  the  bill  in  Potodl  v.  Yeaits  ;  and  he  said  (I  have  my  own 
note  befioie  me) :  ^  I  feel  myself  tied  down  by  admissions  in  the  demurrer : 
it  is  not  a  case  of  a  naked  witness :"  and  the  demurrer  was  overruled,  but,  in 
the  meaotimey  the  parties  who  were  in  support  of  the  demurrer,  procured 
the  original  brief  in  F^enton  v.  Hughes :  and,  according  to  my  note,  upon 
producing  the  brief  in  that  cause,  on  the  14th  of  the  same  month  of  August, 
the  demurrer  nvas  allowed,     f  have  had  the  registrar's  note  book  before 
the  Yioe-Chancellor,  searched,  and  I  find  that  it  exactly  tallies  with  my 
own  note,  namely,  that,  on  the  2d  of  August,  the  demurrer  was  overruled, 
aad,  QQ  the  I4th  of  August,  the  demurrer  wa^  allowed,  and  allowed 
DOCwithstaading  the  ^feeling  which  Sir  T.  Plumer  had  with  respect    [*26] 
to  the  diarges  in  Powell  v.    YetUis  :   because  when  the  original 
brief  in  Penion  v.  Hughes  was  produced.  Sir  Thomas  Plumer  was  con- 
vinced that  charges  as  strong  as  those  which  were  contained  in  the  bill  in 
FmUm  V.  JSiffhes,  could  not  have  the  efiect  of  making  a  party  who  was 
not  a  patty  to  the  record  at  la^v,  (whatever  might  be  the  charges  as  to  his 
inlerest  in  the  result  of  the  action)  to  be  considered,  in  this  court,  as  any* 
thing  more  than  a  mere  witness. 

Kow  I  have  lead  over  again,  for  the  second  time  since  the  year  1813,  a 
copy  of  the  original  bill  in  PawM  v*  Yeatts  ;  and  there  is  a  long  transac- 
tjoo  staled,  vith  respect  to  a  dealing  in  wool,  between  Messrs.  Powell,  in 
Brislol,  and  two  gentlemen  who  were  partners,  Osborn  Yeatts  €md  Samuel 
Then  theie  was  a  sale ;  and  then,  to  a  certain  extent,  the  sale  was 
and  money  was  paid  for  what  they  call  a  rue(a)  bargain,  and, 
nltimaldy  opon  different  dealings  which  were  had  with  the  wool,  an  action 
was  bmoght,  by  Osbom  Yeatts,  for  several  sums  of  money  to  recover  (I 
think  it  was  stated)  whal  he  had  paid  to  Messrs.  Powell ;  and  then  the  bill 
staled  this:  ''that  it  has  been  agreed,  between  Osborn  Yeatts  and  James 
Weiliii^ltoii,  that  James  Wellington  shall  have  some  share  of  or  benefit  from 
the  damages  to  be  recovered  in  such  action,"  Then  it  charged  that  there 
thai  or  lately  were,  in  the  possession  or  power  of  Osborn  Yeatts,  William 
Ehswwth,  and  James  Wellington,  divers  documents,  &c.,  the  production  of 
wfaidi  woold  verify  the  truth  of  what  the  plaintiff  stated.  Now  it 
was  opon  *the  hearing  of  what  was  so  stated,  in  this  bill,  as  to  Well-  ["^ 
ington,  that  Sir  T.  Plumer  said  he  felt  himself  tied  down  by  the 

C«)  KrwBhufpkk  m  one  which  one  of  the  partiee  »  at  liberty  to  rescind,  on  paying  a  certain  sum 
tetfceether. 
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admissioDs  in  the  demurrer,  and  that  it  was  not  a  case  of  a  naked  witness ; 
but,  nevertheless,  when  the  still  stronger  allegations  were  produced  which 
were  found  in  the  case  of  Fenion  v.  Hughes,  Sir  T.  Plumer  thought  that  if 
one  of  the  defendants  on  the  record  in  equity,  was  not  a  party  to  the  action, 
all  the  allegations  about  his  interest  in  the  action,  were  perfectly  immaterial ; 
and  so  it  was  that  he  ultimately  did  allow  the  demurrer. 

I  see  nothing  in  this  case  which  tends  to  show  that  Kruger  is  anything  else 
than  a  party  who  may  have  a  benefit  from  the  action,  but  he  is  not  a  party  to 
the  record  at  law :  and  I  cannot  but  think,  notwithstanding  the  doubts  and 
difficulties  which  seem  to  have  weighed  in  the  mind  of  the  Lord  Chief  Baron 
in  Olyn  v.  Scares,  that  this  is  a  perfectly  plain  case ;  that  this  is  a  case  which 
is  bound  by  the  decision  in  Fenion  v.  Hughes,  followed  up,  as  it  has  been, 
by  the  decision  in  Powell  v.  Yeatts,  and  that,  therefore,  this  demurrer  must 
be  allowed. 

I  should  mention,  with  respect  to  the  case  of  Few  v.  Chippy  (which  is 
referred  to  by  the  Lord  Chief  Baron,  and  is  to  be  found  in  Mr.  Hare's  excellent 
work  on  Discovery,)(a)  that,  in  the  first  instance,  the  motion  was  made  (as  I 
understand  the  report)  in  that  cause  only  in  which  a  bill  of  discovery  had  been 
filed,  and  the  motion  was  made  for  Che  production  of  documents  referred  to  in 
the  schedule.  I  was  of  opinion  that,  as  the  motion  was,  in  reality,  against 
the  cestui  que  tntsts,  the  production  could  not  be  directed  unless  they 
[•28]  were  parties.  *There  was,  to  a  certain  extent,  an  appeal  from  that  deci- 
sion to  Lord  Lyndhurst,  C. ;  but  not  strictly  an  appeal,  because  the 
motion  before  me  had  been  made  in  the  suit  for  discovery  only ;  but  the  par- 
ties made  their  motion  before  the  Lord  Chancellor,  both  in  the  original  cause 
out  of  which  the  bill  of  discovery  grew,  and  also  in  the  suit  which  was  mere- 
ly iot  discovery ;  and,  upon  that  motion,  the  documents  were  ordered  to  be 
produced ;  because,  the  motion  being  made  in  that  manner,  it  then  did  appear 
that  those  persons  who  were  the  cestui  que  trusts,  and  who  were  the  plain- 
tiffs in  the  original  cause,  were,  in  effect  and  virtually,  the  plaintiffs  in  the  ac- 
tion ;  for  the  action,  as  I  understand  the  report,  had  been  brought  by  a  per- 
son who  was  the  trustee,  at  the  suggestion  of  the  cestui  que  trusts,  and  hj 
virtue  of  an  order  made  in  the  original  cause;  and  so  the  documents  were 
ordered  to  be  produced.  It  appears  to  me,  therefore,  that  what  is  attributed,  by 
Mr.  Hare,  to  Lord  Lyndhurst,  in  his  judgment  on  the  case,  was  really  extra- 
judicial \  because,  if  the  matter  was  so  circumstanced  before  him  that,  at  all 
events,  the  papers  must  be  produced,  it  was  not  necessary  to  go  into  a  state* 
meat  of  what  his  lordship's  opinion  was  or  might  have  been  if  the  motion 
had  been  made  before  him  only  in  the  cause  in  which  there  was  a  bill  of 
discovery. 

However  it  does  appear  to  me  that,  notwithstanding  what  has  been  stated 
so  confidently  wiA  respect  to  the  practice  of  the  court  of  exchequer^  the  de- 
cisions to  which  I  have  referred  actually  bind  this  case. 

•       (a)  Page  124. 
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I  ^oold  notice  also  that,  although  it  has  been  stated  that  it  has  been  con- 
stantly tbe  practice,  for  the  last  fifteen  years,  in  the  court  of  exchequer,  to  file 
Mils  6n  discovery  merely,  against  parties  who  are  not  the  parties  to 
•the  leooid  at  law,  but  who  are  averred  to  have  an  interest  in  the  sub-    [*29] 
j$ct  of  the  action,  it  certainly  did  not  appear  to  Lord  Eldon  that  such 
Fas  the  practice  of  the  court  of  exchequer;  iJecause,  in  the  case  of  Bromley  v. 
BoUand{a)  his  lordship  says:    "So  upon  bills  to  have  promissory  notes 
ddivered  up  in  complicated  cases  and  as  the  evidence  may  be  lost ;  and  so 
Qpoa  bills  to  have  void  policies  of  insurance  delivered  up,  which,  in  the  cases 
ia  ihe  court  of  exdiequer,  is  always  prayed,  and  which  may  be,  though  they 
are  not  usually,  followed  up  to  a  decree,  upon  this  principle."    Then  he  states 
the  principle.     He,  therefore,  evidently  takes  it  for  granted  that  the  practice 
is,  in  the  court  of  exchequer,  to  file  a  bUl  not  merely  to  have  a  discovery,  in 
vfaidi  case  the  bill  would  only  be  against  the  person  who  is  party  to  the 
nooid  at  law,  but  for  the  purpose  of  having  the  policy  delivered  up :  and  it 
ia  <v^ie  plain  that,  when  the  bill  is  so  framed,  all  persons  ought  to  be  wade 
parties  who  are  charged  on  the  face  of  the  bill,  or  who  appear  on  the  face  of 
thB  faiU,  to  have  an  interest  in  the  policy,  although  they  may  not  be  parties  to 
die  record  at  law.     And,  as  none  of  the  numerous  bills  that  have  been  filed 
during  the  last  fifteen  years  in  the  court  of  exchequer,  have  been  produced, 
I  cannot  but  think  that  there  has  been  a  mistake  in  the  statement  that  has 
been  made  respecting  the  practice  of  that  court ;  but,  if  there  has  not,  my 
apinion  is  the  mere  practice  of  the  court  of  exchequer,  which,  perhaps,  has 
nevcv  been  inade  the  subject  of  discussion,  cannot  have  the  effect  of  altering 
ttiat  whkih  I  take  to  be  the  clear  law  of  this  court 

ThoeEoie,  upon  the  authorities  which  I  have  mentioned,  I  think  I  am  bound 
to  aDow  the  danurrer.[l] 

(m)  7VeiL3;Me20. 

f  1]  The  doemioa  in  Urn  case  waa  aaaetioiied  by  Lord  Cottenham  in  Kerr  y,  Rew^  10  Sim.  370. 
Sis  m  BmBa  t.  Mmrgrmve,  3  Beav.  449,  Lord  Langdale,  M.  R.,  declared  that  he  had  ''  no  authority  to 
the  practice  of  the  coart,  which  does  not  permit  any  pexBon  to  be  made  a  defendant  to  a 
V  €meaw%Tft  in  aid  of  an  action,  who  it  not  a  party  to  that  action." 
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[•30]    •Between  the  Attorney  General,  at  the  relation  op  the 
Mayor,   Aldermen   and    Burgesses   of   the   Borough  of 
Leeds,  Informant,  and   the  said  Mayor,  Aldermen  and  Bur- 
gesses, Plaintiffs;   and  John  Wilson  and  Others,   Depend- 

ANT8.[1] 

1637 ;  d2d,  93d,   24th,  28th  and  29th  NoverDber.^Mumcipal  Corporation  Act ;  Jurisdiction ; 

Fleadin|r ;  Liability  of  Corporaton  indiridually. 
Thia  court  still  has  jurisdiction  to  relieve  against  coUusiye  alienations  of  corporate  property,  nottrith- 

standing  the  remedy  provided  by  the  97th  section  of  the  municipal  oovporation  act :  but  as,  by 

that  acti  corporate  property  Is  applicable  to  public  purposes,  the  attorney  general  must  sue,  in 

«Qoh  cases,  in  conjunction  with  the  corporation. 
The  municipal  corporation  act  has  not  destroyed  the  individuality  of  the  old  corporations,  but  has 

merely  varied  the  mode  in  which  the  officers  an  to  be  chosen. 
If  some  of  the  members  of  a  corporation  are  instrumental  in  unlawfully  dispossessing  the  oerpora- 

tion  of  its  property,  they  aro  personally  liable. 

The  information  andUU  stated  letters  patent  of  King  Charles  the  Second, 
by  which  the  town  of  Leeds  was  incorporated,  and  the  mayor,  twelve  alder- 
men, and  twenty-four  assistants  were  directed  to  be  chosen  out  of  the  inha- 
bitants, and  the  aldermen  and  assistants  were  to  be  called  the  common  coun- 
cil of  the  borough,  and  were  to  aid,  counsel  and  assist  the  mayor  in  the  well 
ruling  and  governing  of  the  borough  and  in  all  disposals  of  lands,  tenements 
and  profits  to  the  same  belonging,  and  in  all  matters  and  things  appertaining 
or  belonging  thereto,  for  the  better  advantage,  promotion,  maintenance  and 
benefit  of  the  borough ;  and  the  mayor,  aldermen  and  assistants  were  to  have 
the  government  of  all  the  real  and  personal  property  of  the  corporation,  and 
power  to  dispose  thereof  as  they  should  deem  most  beneficial  for  the  good 
rule  and  government  of  the  borough. 

The  information  and  bill  further  stated  that,  on  the  30th  of  May, 
[*31]  1836,  (previous  to  which  day  notice  had  *been  given,  in  the  house  of 
commons,  of  the  intention  of  the  government  to  bring  forward  a  bill 
for  the  reform  of  municipal  corporations,)  the  corporation  was  possessed  of 
6600/.  three  per  cents,  then  standing  in  the  names  of  Edward  Markland,  de- 
ceased, and  of  the  defendants  Christopher  Beckett  and  John  Wilson,  as  trus- 
tees for  the  corporation,  and  of  certain  other  property  of  small  amount :  that, 
on  the  30th  of  May,  1836,  a  meeting  of  some  of  the  members  of  the  corporation 
was  held,  at  which  a  resolution,  purporting  to  be  a  resolution  of  the  mayor, 
aldermen  and  assistants,  was  passed  to  the  following  efiect:  '^  resolved  unani- 
mously that  the  sum  of  6600/.  three  per  cent,  consols,  being  the  property  of 
this  corporation,  be  absolutely  transferred  and  alienated  to  John  Wilson,  Ksq., 
William  Beckett,  Esq.  and  John  Blayds,  Esq.  (three  of  the  defendants,)  so  as 
thereby  to  vest  the  same  in  those  gentlemen,  and  divest  this  corporation  of  all 
power  and  control  over  the  same,"  but  no  actual  transfer  or  assignment  was 
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ihea  made  in  parsuance  of  the  resolution :  that  Wilson,  Beckett  and  Blayds 
^wcse  infiwmad  of  the  resolution  shortly  after  it  was  passed,  and  there  was 
some  anderstanding  between  them  and  some  of  the  members  of  the  corpora- 
tioo  that  they  were  not  to  be  entitled  to  the  stock  for  their  own  benefit,  but 
vere  to  hold  and  dispose  of  it  for  such  purposes  as  the  corporation  or  the 
court  of  the  mayor,  aldermen  and  assistants  should  thereinafter  direct :  that 
several  meetlDgs,  purporting  to  be  courts  of  the  mayor,  aldermen  and  assist- 
ants, were  held  after  the  30th  of  May  and  before  the  9th  of  September,  1835, 
(being  the  day  on  which  the  royal  assent  was  given  to  the  act  of  parliament 
after  mentioned,)  but  no  resolution  was  passed  respecting  the  stock. 

The  information  and  bill  then  stated  that,  by  the  municipal  corpo- 
lation  act  (5  4&  6  Will.  4,  c.  76,)  it  was  *enacted  that  so  much  of  all    [*32] 
laws,  statutes  and  usages,  and  so  much  of  all  royal  and  other  char- 
ters, grants  and  letters  patent  then  in  force  relating  to  the  several  boroughs 
named  in  the  schedules  to  the  act,  as  were  inconsistent  with  the  provisions 
oC  the  act,  should  be  repealed :  Sect.  1. — ^That,  after  the  first  election  of 
eoQDcOIois  under  diat  act  in  any  borough,  the  body  corporate  named  in  the 
schedules  in  connection  with  such  borough,  should  take  and  bear  the  name 
of  the  mayor,  aldermen  and  burgesses  of  such  borough :  Sect.  6 — Th^t  a 
mayor,  alderman  and  councillors  should  be  elected  in  a  manner  therein  men- 
tkmed,  and  called  the  council  of  such  borough  :  Sect  25» — ^And  that  they 
ahonld  appoint  a  town  clerk  and  treasurer  of  the  borough :  Sect.  68. — ^That, 
after  the  election  of  the  treasurer,  the  rents  and  profits  of  all  hereditaments, 
and  the  interest,  dividends  and  annual  proceeds  of  all  moneys,  goods,  chat- 
tels and  YalaaUe  securities  belonging  or  payable  to  the  body  corporate,  or  to 
any  member  or  officer  thereof  in  his  corporate  capacity,  should  be  paid  to  the 
treasurer  of  the  borough,  and  all  the  moneys  which  he  should  so  receive 
sboold  be  carried  by  him  to  the  account  of  a  fund  to  be  called  "  The  Bar- 
ouffk  F\tnd^  and  such  fund,  subject  as  therein  mentioned,  should  be  applied 
towaids  the  payment  of  tiie  salaries  of  the  mayor  and  other  officers  of  the 
borough  and  for  certain  other  public  purposes,  and  that  the  surplus  of  the 
fond,  if  any,  should  be  applied,  under  the  direction  of  the  council,  for  the 
pablic  benefit  of  the  inhabitants  and  the  improvement  of  the  borough :  Sect. 
92. — ^That  it  should  be  lawfiil  for  the  council  first  to  be  elected  under  the 
pnyrisions  of  the  act,  to  call  in  question  all  purchases,  sales,  leases  and  de- 
mises not  made  in  pursuance  of  some  such  bona  fide  agreement  or 
resolution  made  or  entered  into,  in  such  manner  as  was  ^authorized    [*33] 
by  the  act,  before  the  5th  of  June,  1835,  and  all  contracts  for  purchase, 
sile,  lease  or  demise  <rf  any  lands,  tenements  and  hereditaments,  and  all  divi* 
skins  and  appropriations  of  the  moneys,  goods  and  valuable  securities,  or  any 
part  of  the  real  or  personal  estate  of  which,  on  or  before  the  said  6th  of  June, 
the  body  corporate  of  which  they  were  the  council,  whether  in. their  own 
right  or  as  trustees  for  charitable  or  other  purposes,  were  seised  or  possessed, 
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which  should  have  been  made  or  contracted  between  the  said  5th  of  Jane, 

and  the  day  of  the  declaration  of  their  election.    Sect*  97.(a) 
[*34]        *The  information  and  bill  next  stated  that  Leeds  was  one  of  the 

(4)  The  94th  seotion  of  the  act,  to  whioh  the  97th  eeotSon  refen,  but  which  wms  not  eet  forth  hi 
the  infoitnation  and  bill,  was  as  follows ;  "  And  be  it  enacted  that  it  shall  not  be  lawful  for  the 
council  of  any  body  corporate  to  be  elected  under  this  act,  to  sell,  mortage  or  alienate  the  landi, 
tenements  or  hereditaments  of  the  said  body  corporate,  or  any  part  thereof,  except  in  pureaance  of 
some  coyenaat,  contract  or  element  bana/lde  made  or  entered  into  on  or  before  the  5th  day  of 
June  in  this  present  ]rear,  by  or  on  behalf  of  the  body  corporate  of  any  boroogh)  or  of  some  leso- 
Intton  duly  entered  in  the  corporation  books  of  sneh  body  corporate  on  or  before  the  said  5th  day 
of  June,  or  to  demise  or  lease,  except  in  pursuance  of  some  covenant,  contract  or  ai^reement  hotu 
fide  made  or  entered  into  on  or  before  the  said  5th  day  of  Jane  by  or  on  the  behalf  of  such  body 
corporate,  or  ia  purauanoe  of  some  resolntions  duly  entered  in  the  eorporalion  hooks  of  sneh  body 
corporate  on  or  before  the  saM  5th  day  of  June,  or  except  in  the  eases  hereinailer  meiltiimedt  any 
lands,  tenements  or  hereditaments  of  such  body  oerporate»  or  any  part  thereof,  or  to  enter  into  sny 
new  ooyenant,  contract  or  agreement  (except  in  the  cases  hereinafter  mentioned)  for  demising  or 
leasing  any  sneh  lands,  tenements  or  hereditaments,  or  any  part  thereof,  for  any  term  exceeding 
thirty-one  years  fVom  the  time  when  such  lease  shall  be  made,  or,  if  made  in  pursuance  of  a  previ- 
ons  agreement,  then  from  tiie  time  when  such  agreement  ihall  hayo  been  entered  into  ;  and  in 
Of  ery  lease  which  the  said  conncU  is  not  hereby  restrained  from  making,  there  shall  (except  in 
the  cases  hereinafter  mentioned)  be  reserred  and  made  payable  during  the  whole  of  the  term  there« 
by  granted,  sueh  clear  yearly  rent  as  to  the  council  shall  appear  reasonable,  without  taking  any 
fine  for  the  same  ;  prorlded  nevertheless,  that  in  every  case  in  which  such  council  shall  deem  it 
expedient  to  sell  and  alienate  or  to  demise  and  lease  for  a  longer  term  than  thiity-oBO  years,  or 
upon  diftrent  terms  and  conditions  than  those  hereinbefore  mentioned,  any  of  the  said  lands,  tene- 
ments or  hereditaments,  it  shall  be  lawful  for  such  council  to  represent  the  circumstances  of  the 
case  to  the  lords  commissionen  of  his  majesty*s  treasury,  and  it  shaQ  be  lawful  for  such  council, 
with  the  approbation  of  the  said  lords  commissioners,  or  any  three  of  them,  to  sell,  alienate  and 
demise  any  of  the  lands,  tenements  and  hereditaments  of  the  said  body  corpomte,  in  such  manner 
and  on  sack  terms  and  eondttions  as  shall  have  been  approved  by  the  said  londs  oommissionsn ; 
provided  always,  that  notice  of  the  intention  of  the  council  to  make  sueh  application  as  aforeeaid 
shall  be  fixed  on  the  outer  door  of  the  town  hall,  or  in  some  public  and  conspicnons  place  within 
the  borough,  one  calendar  month  at  least  before  such  application ;  and  a  copy  of  the  memorial  in- 
tended to  be  sent  to  the  said  lords  eommlmioners  shall  be  kept  in  the  town  cleric's  office  during  such 
calendar  month,  and  shall  be  freely  open  to  the  inspectton  of  every  bnigeis  at  all  reasonable  boon 
during  the  same." 

The  97th  section,  which  was  much  relied  and  observed  upon,  both  in  the  argument  and  in  the 
judgment,  requims  to  be  set  forth  more  fully  than  the  information  and  bill  stated  it  It  is  as  fol- 
lows :  <'  And  be  ft  enacted  that  it  shall  be  lawfnl  for  the  council  first  to  be  elected  in  any  bMongfa 
nnder  the  provisiens  of  this  act,  to  call  in  question  aH  porehases,  sales,  leases  and  demises  not  msda 
in  pursnaace  of  some  sneh  bona  fide  covenant,  contraot,  agreement  or  resolntion  made  or  entered 
into  as  aforesaid  before  the  5th  day  of  June,  and  all  contracts  for  the  purchase,  sale,  lease  or  demiM 
of  any  lands,  tenements  and  hereditaments,  and  all  divisions  and  appropriations  of  the  moneyi> 
goods  and  valuable  securities,  or  any  part  of  the  real  or  personal  estate  of  which,  on  or  before  the 
Mb  day  of  Jnne,  in  this  present  year,  the  body  corporate  of  whiefa  they  are  the  councO,  whether  in 
their  own  right  or  as  tmsteas  for  chaiitalde  or  other  poiposes,  was  sebed  or  possessed,  which  shaB 
have  been  made  or  contracted  between  the  said  5th  day  of  June  and  the  day  of  the  declaration  of 
their  election ;  and,  for  that  purpose,  if  it  shall  appear  to  the  said  council  that  there  ia  ground  for 
believing  that  any  sucb  purchase,  sale,  tease  or  demise,  or  such  contract,  or  such  division  or  appro- 
pHation  of  the  premises  was  cdlusively  made  for  no  consideration,  or  f<^  an  inadequate  comAderation, 
it  shall  be  ktwftd  for  the  council  of  sneh  borough,  at  any  timo  within  six  oalendar  montlsa  nsxt  after 
the  first  electioa  of  conncellcts  under  this  act  shall  have  been  declared  in  such  borongh,  upon 
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bcyrooglis  mcnfioiied  in  the  schedules  to  the  *act :  that  the  council  of    [*35] 
the  boroogliy  as  oonslituted  by  the  act,  had  discovered  that  the  6,5002. 

'aasigiied  or  transfened  to  Wilson,  Beckett  and  lUayds    [*36] 


■■twtt&an  teiag  finl  given  in  the  LoQidon  Gaxette,  and  aim  affixed  on  the  enter 
IwH  or  IB  aoine  pnbUc  place  within  the  borough,  to  cauee  the  Talue  of  the  lands, 
heiwditamepta  and  premisee  in  qnestion  to  be  inquired  of  and  found  bj  a  jury  of 
of  the  eonnty  in  which,  or  adjoining  to  which  in  the  case  of  Berwick-upon- 
of  nB  eoQBtiea  of  cttiee  and  towna  corporate,  tnch  lands,  tenements,  hereditaments 
fe  fi0  ;  and  in  eider  the<eto»  the  said  council  is  empowered  to  summon  and  call  before 
all  patatHsn  bariB^  the  custody  and  possession  of  any  deed  or  agreement  concerning  the 
hfiieditaments  and  premises  made  or  entered  into  since  the  said  5th  day  of 
to  esaae  aB  aneh  deeds  and  agreements  to  be  produced  before  the  said  jury  and  exam- 
ined by  tbeoi,  and  !•  exaoilne  npon  oath  every  peison  who  shall  be  thought  necessary  to  be  exam- 
ined (wiiitli  oath  thm  aiayor  b  hereby  empowered  to  administer,)  and  the  council  shall,  by  order- 
no  all  lawful  means  for  the  information,  as  well  of  themselves  as  of  the 
and  the  jury  diall  find  the  value  of  the  said  lands,  tenements,  heredita- 
aad  the  consideration  which  shall  have  been  given,  and  also  that  which  ought 
giTen  for  the  purchase,  sale,  lease,  demise  or  appropriation  thereof  according 
porchaae,  sale,  lease,  demise,  contract  or  appropriation,  and  taking  into  ao- 
nnder  whioh  the  same  shall  have  taken  place ;  and  if  the  jury  by  their 
akali  find  that  no  eooaideration,  or  a  consideration  less  than  that  which  they  shall  have  so 
feaad   to  bo  tlio  Taluo  which  ought  therefor  to  have  been  given,  shall  have  been  conclusively  given, 
sr  eoBtnetod  to  be  given  by  the  tenns  of  any  such  purchase,  sale,  lease,  demise,  contract  or  ap- 
tiie  paoty  to  each  purchase,  sale,  lease,  demise,  contract  or  appropriation,  shall  have 
ilber  to  xaeonvey  and  leslere  the  lands,  tenements,  bereditcments  and  premises  in  ques- 
|0  abandon  tlie  contract  to  which  he  shall  have  been  party,  upon  receipt  in  each  case  of 
the  eoBmdentiaB*  if  any,  which  he  shall  have  given  for  the  same,  or  to  give,  therefor,  in  each 
ceee  sacb  adfitioaal  consideration,  so  that  the  whole  consideration  given  shall  be  that  which  ong^t 
«C  n^lta  Wve  been  given,  so  found  by  the  jury  as  aforesaid ;  and  in  every  such  case  as  last  afore- 
nasi  tba  adiilioBal  eoosideration  given,  or  to  be  given^  shall  be  endorsed  on  the  original  deed  or 
I— sajaiws,  and  nileaa  ha  shall  so  do  within  one  calendar  month  next  after  the  finding  of  the  jury, 
•very  sack  paichase,  sale,  lease,  demise,  contract  and  conveyance  shall  be  absolutely  void  and  of 
aoae  cAeC  as  ^aioat  the  said  body  cotporate  and  their  successon ;  and  in  every  case  in  which 
any  sacb  contract  shall  have  been  abandoned  as  aforesaid,  or  in  which  any  such  purchase,  sale, 
lease,  drwien.  eonlnct  or  conveyance  shall  become  void  and  of  none  efifect  under  the  provisions  of 
tkia  od,  the  party  who  would  otherwise  have  had  the  benefit  of  the  same  shall  be  remitted  to  his 

title  and  interest  (if  any)  in  the  prenuses,  as  if  no  such  contract,  purchase,  sale, 
bad  been  made  or  entered  into ;  and  for  summoning  and  returning  such  juries,  and 
fines  OB  the  sheriff,  his  deputy,  bailiff  or  agent,  and  on  the  persons  summoned  and  re- 
tho  said  jury,  and  on  any  perMm  required  to  give  evidence,  who  shall  in  this  behalf  con- 
tbe  ptosisioMa  of  this  act,  the  cooncU  of  every  soob  borongb  shall  have  all  the  powers  given 
ia  that  behalf  to  the  tnistees  or  commissioners  of  any  turnpike-road,  by  an  act  nmde  in  th^  third 
of  hia  late  majesty  George  the  Third,  intituled  '  an  act  to  amend  the  general  laws  now  in 
lor  regulating  turnpike  roads  in  that  part  of  Great  Britain  called  England,*  and  all  the  costs 
of  tbe  aaid  jury,  and  of  all  witnesses  tendered  by  the  said  council  to  be  examined  before  the  said 
}afy  sbafl  ia  every  case  be  borne  by  the  council  and  paid  out  of  the  borough  ftmd  ;  provided  never^ 
tbolaaB,  Ibat  It  shall  be  lawftd  for  his  majesty,  if  he  riiall  think  fit,  by  the  advice  of  his  privy  conn- 
cfl,  apoa  potilioB  to  Um  setting  forth  the  special  cirenmstances  under  which  any  purchase,  sale, 
if  oontraet  or  appiopriation  of  any  of  the  said  lands,  tenements,  hereditaments  and 
shall  bava  been  made  4aco  the  said  5th  day  of  Juno,  to  order  that  the  same  shall 
bo  oaBod  in  qaestioa,  onder  tfao  provisions  of  this  aot,  and  hi  saoh  casa  as  last  aioresaid  the 
•bail  aol  be  caOed  ia  question  or  set  aside,  or  afiected  under  the  provisions  of  this  act : 
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[*37]    some  time  after  the  30ih  of  May,  1835,  but  without  any  'oonsidem- 
tion,  aud  as  trustees  for  the  mayor,  aldermea  and  assistantSi  or  of  the 
corporation  of  which  they  were  the  officers,  and  that. the  same  istock  was  di- 
rected to  be  transferred  or  assigned  as  aforesaid,  by  the  meeting  held  on  the 
30th  of  May,  1835,  to  the  defendants  Wilson,  Beckett  and  Btayds  coUnsively 
and  without  consideration,  and  in  order  to  disappoint,  as  far  as  possible,  the 
objects  and  intention  of  parliament  in  passing  the  act,  and  that  the  only  di- 
vision or  appropriation  which  was  made  of  the  stock  was  made  be- 
[*38]    tween  the  5Qi  of  June,  *1835,  and  the  day  of  the  declaration  of  the 
election  of  the  council  of  the  borough  within  the  meaning  of  the  act 
of  parliament,  and,  in  fact,  no  transfer  or  assignment  was  made,  or,  at  least, 
completed,  and  no  trust  was  declared  of  the  stock  until  after  the  5th  of  June, 
1836,  nor  was  any  such  trust  declared  until  after  the  act  of  parliament  had 
passed,  and,  although  it  was  alleged  that  the  stock,  or  certain  parts  thereof, 
had  been  since  sold  and  disposed  of,  they  had  been  sold  and  disposed  of  con- 
trary to  the  express  provisions  of  the  act,  and  had  been  applied  in  a  manner 
which,  even  if  the  act  had  not  been  passed,  would  have  been  improper  and 
unjustifiaUe :  that,  shortly  before  the  30th  of  May,  1S35,  a  scheme  or  {dan 
was  formed,  by  or  with  the  privity  of  some  of  the  members  of  the  old  corpo- 
ration, for  preventing  the  6500/.  stock  from  passing  into  the  hands  or  coming 
under  the  control  of  the  members  of  the  new  corporation  which  might  be  es- 
tablished under  the  act  of  parliament  then  expected  to  be  passed,  in  the  couise  of 
a  short  time,  for  the  reform  of  municipal  corporations,  and  it  was,  then  or 
shortly  afterwards,  suggested  or  arranged,  by  or  between  such  members  of  the 
old  corporation,  that  the  matter  should  be  contrived  so  as  to  enable  the  mayor, 
aldermen  and  assistants  to  repossess  themselves  of  the  stock  in  case  the  act 
should  not  pass,  or  they  or  their  political  friends  should  become  the  govern. 
ing  body  of  the  new  corporation,  and,  in  fact,  the  transfer  and  assignment 
directed  to  be  made  and  afterwards  made  of  the  stock,  and  many  of  the  trusts 
subsequently  declared  thereof,  were  made  in  pursuance  of  the  aforesaid 
scheme  or  plan,  and,  in  canning  or  attempting  to  carry  the  same  into  effect, 
several  meetings  of  the  said  members  were  held,  and  the  name  and  seal  of  the 
old  corporation  and  the  names  of  the  mayor,  aldermen  and  assi|^nts, 
[*39]    were  improperly  and  irregularly  used  by  the  members  *engaged  there- 
in: that,  during  the  year  1835,  the  defendant  Wright  was  the  mayor 
of  Leeds,  and  the  defendants  Hall,  Christopher  Beckett  and  Bramley  were 
three  of  the  aldermen  of  the  corporation,  and  the  defendant  Charlesworth 
was  one  of  the  assistants,  and  those  five  defendants  were  the  members  of  the 
corporation  who  were  engaged  in  transacting  and  carrying  into  effect  the 

provided  alwasrs,  thmt  in  every  caoe  in  which  sneh  petidan  shall  hare  been  presented,  it  tball 
be  lawful  for  hie  majesty,  if  he  shall  think  fit,  to  enlai|^  the  timt  within  which  (in  case  biB 
majesty  shall  not  thmk  fit  to  tnake  such  order  as  aforesaid)  the  council  may  have  power  u  afore- 
aaldtoeall  in  question  aayparehase,  sale,  lease,  demise»  ooatraot  or  impropriation  referred  to  in 
Mcfa  petition." 
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afoTessdd  acbeme  or  plan,  and  they  were  the  only  members  of  the  corporation 
vrYio  attended  all  the  meetings  held  for  that  purpose,  and,  if  any  other  mem- 
bers wa^  present  at  some  of  such  meetings  they  were  not  present  at  all  of 
them :  that  no  trust  was  ever  declared  of  the  stock  by  the  mayor,  aldermen 
aod  assistants,  but  it  tvas  alleged  that  on  the  30th  of  May,  1835,  an  inden- 
fnre  was  made  between  the  old  corporation  of  the  one  part,  and  Wilson,  Wil- 
iiam  Beckett  and  Blayds  of  the  other  part,  whereby  the  corporation  assigned 
the  stock  to  Wilson,  William  Beckett  and  Blayds,  but  they  were  not  to  be 
entitled  to  it  for  their  own  benefit,  and  they  became  and  were  trustees  there- 
of for  the  old  corporation :  and  it  was  also  alleged  that,  on  the  24th  of  No- 
Tember,  1835,  Wilson*  William  Beckett  and  Blayds  executed  a  deed  of  that 
date,  and  which  mtbs  expressed  to  be  made  between  them,  of  the  one  part, 
and  the  mayor,  aldermen  and  burgesses  of  the  other  part,  and  thereby,  after 
reciting  the  deed  of  the  30th  of  May,  1835,  and  that  the  stock  had  been  as- 
signed to  Wilson,  William  Beckett  and  Blayds,  to  the  end  that  the  same 
mi^t  be  applied  by  them  to  certain  public  and  corporate  purposes  as  there- 
inafter mentioned,  the  parties  of  the  one  part  covenanted,  with  the  parties  of 
the  other  part,  to  stand  possessed  of  the  stock  as  follows,  that  is  to  say,  upon 
trusts  to  pay  certain  sums  to  the  recorder  and  deputy-recorder  of  the  borough 
and  certain  other  sums  to  the  treeisurers  for  the  time  being  of  the 
Leeds  *Infirmary,  the  Leeds  Fever  Hospital  and  Public  Dispensary    [*40] 
and  to  the  incumbents,  for  the  time  being,  of  certain  churches  in  Leeds, 
and,  as  to  the  residue  of  the  stock,  in  trusts  to  pay  and  discharge  all  such 
debts,  sums  of  money,  engagements,  expenses,  claims,  dues  and  demands 
wbaXsoever  which  then  were,  or  should  be  thereafter  due,  owing,  contracted, 
made  or  entered  into,  by,  from  or  with  the  mayor,  aldermen  and  burgesses, 
and  also  all  other  sums  of  money  which  might  be  ordered  to  be  paid  or  applied 
by  the  mayor,  aldermen  and  burgesses,  or  by  certain  persons  therein  named 
(fiirmiDg  the  committee  appointed  by  the  mayor,  aldermen  and  burgesses  for 
the  purpose  of  settling  the  amount  of  the  sums  so  to  be  paid  as  aforesaid,  and 
of  ordering  the  payment  thereof,)  and,  subject  thereto,  upon  trust  for  the 
mayor,  aldermen  and  burgesses,  their  successors  and  assigns. 

The  information  and  bill  further  stated  that  none  of  the  before  mentioned 

deeds  were  executed  by  the  corporation :  and  it  charged  that  the  name  of 

the  mayor  and  the  seal  of  the  corporation  were  not  set  or  affixed  to  the  deed 

of  Ae  30th  of  May,  1836,  at  the  meeting  held  on  that  day  or  at  any  court  of 

the  mayor,  aldermen  and  assistants  duly  convened  for  the  purpose,  and,  at 

all  events,  they  were  not  properly  and  regularly  set  and  affixed  thereto,  and 

that  the  deed  was  not  delivered  to  Wilson,  W.  Beckett  and  Blayds,  until 

April,  1836 :  that  Wilson,  W.  Beckett  and  Blayds  never  gave  any  directions 

respecting  the  deed  of  November,  1836,  or  the  trusts  thereof,  and,  if  they 

executed  it,  they  never  obtained  any  previous  authority  for  that  purpose, 

either  from  the  corporation  or  the  mayor,  aldermen  and  assistants,  and  that 

the  trasts  therein  declared  were  only  inserted  therein  in  pursuance  of  some 
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[*41]  direction  to  that  ^effect  from  some  of  die  members  of  the  corpor- 
ation :  that  the  trusts  of  the  660(M.  stock  were  never  duly  declared  by 
the  mayor,  aldermen  and  assistants,  nor  were  any  trusts  declared  thereof 
until  November,  1835 :  that  the  recorder  and  deputy^recorder  declined  to  re- 
ceive the  sums  given  or  voted  to  them ;  that  Wright,  Hall,  Christc^her  Beck- 
ett, Bramley  and  Charlesworth  were  the  chief  contrivers  and  promoters  of 
and  were  the  only  members  of  the  corporation  who  assisted  in  all  the  before 
mentioned  proceedings  with  respect  to  the  6500i.  stock,  and  they  were  per- 
sonally responsible  for  that  sum  or  so  mnch  thereof  as  had  not  been  applied 
in  payment  of  debts  properly  incurred  by  the  corporation,  and  that  Wilson 
and  G.  Beckett  were  also  personally  liable  for  having  transferred  the  stock  in 
manner  aforesaid. 

The  information  and  bill  prayed  that  it  might  be  declared  that  the  trans- 
fer and  alienation  of  the  stock  to  Wilson,  William  Beckett  and  Blayds,  was 
firaudulent  and  void,  and  that  the  same  might  be  set  aside,  and  that  it  might 
be  declared  that  the  last  named  defendants,  and  also  Wright,  Hall,  Christo- 
pher Beckett,  Bramley  and  Charlesworth  were  respectively  liable  to  make  good 
the  same  sum,  or  so  much  thereof  as  should  not  have  been  applied  in  pay- 
ment of  debts  properly  incurred  by  the  corporation,  and  that  they  might  be 
decreed  to  make  good  and  pay  the  same  to  the  plaintiffi  or  their  treasurer; 
and  that  Wilson,  William  Beckett  and  Blayds  and  certain  of  the  other  de- 
fendants in  whose  names  some  parts  of  the  stock  were  still  standing,  might 
be  declared  trustees  thereof  for  the  plaintifis,  and  mi^t  be  decreed  to  trans- 
fer the  same  to  them,  and  that,  in  the  mean  time,  they  might  be  restrained 

fiom  diqx>sing  thereof. 
[M2]  *The  information  and  bill  was  filed  not  only  against  the  persons 
before  mentioned  as  defendants,  but  also  against  the  incumbents  of 
the  livings,  and  the  treasurers  of  the  hospitals  and  dispensary  mentioned  in 
the  declaration  of  trust  Three  demurrers  to  it  were  filed  for  want  of  equity : 
one  by  the  incumcents  and  treasurers ;  another  by  Wnght,  Bramley  and 
Charlesworth,  and  another  by  Christopher  Beckett 

Sir  Charles  fVetherell,  Mr.  K.  Bruee  and  Mr.  Bethell  in  support  of  the 
demurrers :— The  corporation,  which  is  the  }riaintiff  on  this  record,  is,  in  laW) 
the  same  identical  body  as  that  which  existed  prior  to  the  municipal  corpor- 
ation act:  it  is,  therefore,  the  same  body  as  that  which  did  the  acts  complain- 
ed of  in  the  information  and  bill ;  and,  consequently,  the  corporation  is  w^ 
seeking  to  annul  its  own  acts.  In  other  words,  the  perpetrator  of  a  fraud  is 
asking  to  be  relieved  from  the  fraud  he  has  conmiitted. 

The  information  and  bill  is  founded  on  the  municipal  corporation  act,  and, 
no  doubt,  it  will  be  contended  tiiat  the  dispodtion  tibiat  was  made  of  the 
95001.  consobs,  was  a  fraud  upon  that  act  But,  before  that  act  was  passed) 
a  civil  corporation  had  an  unrestricted  right  to  alienate  its  property.  The 
resolution  by  which  the  stock  was  disposed  of,  was  passed  in  May,  1835, 
which  was  before  the  municipal  corporation  bill  was'  even  introduced  into 
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;  and,  therefoiey  as  the  act  contains  no  icitrosp^tive  jenacttueats  de. 
priTiDgecspaiatioDs  of  meirjus  dtspanendtf  the  d]qx>siti0ii  which  was  made  o  f 
the  stock  was  legal.  The  Mayor  <ind  C^mmomdiyof  CdehMer  v.  JLov' 
lea^tf)  Smi^mfs  HoapUal  Case.{i)  The  purposes  to  which  the  stock 
was  'dedkafted  were  proper  and  laudable  parposss,  and  were,  in  fact,  for  [*43] 
the  beDcfit  of  the  inhabitants  of  the  borough :  and,  as  the  new  eorpoi> 
alioQ  is  to  hare  the  power  of  disposing  of  its  property  for  the  benefit  of  the 
inhabitants,  why  is  not  the  old  corporation  to  have  the  satna  power  ?^ 

Next :  admilting,  for  the  present,  that  the  disposition  of  the  stock  was  a 

wrongful  act  and  that  this  court  still  has  jurisdiction  to  redress  it,  we  con- 

leod  that  the  lecord  is  improp^ly  constructed.    It  ought  tp  have  been  either 

an  infciniiation  or  a  bill,  but  not  both.    If  the  alienation  of  the  stock  was  a 

fiand  upon  the  poMic,  an  information  ought  to  have  been  filed ;  if  it  was  a 

frand  npan  the  corporation,  then  redress  ought  to  have  been  sought  by  bilL 

In  Tie  Attorney  Creneral  v.  AspinaU{c)  an  information  only  was  filed ;  and 

it  WIS  txpheld,  by  the  Lord  Qiancellor,  on  that  ground,  mainly,  and  also  be- 

can»  the  tow^n.  council  had  declined  to  interfere..    The  case  was  originally 

farouglit  before  Lord  Langdale,  M.  R.,  and  that  learned  judge  was  of  opinion 

that  the  old  goTeming  body  of  a  corporation  was  not  forbidden  or  precluded 

by  the  act,  from  a  fiiir  application  of  the  c<nporate  property  for  the  benefit  of 

the  inhalMtants  of  the  bort>ugh :  and  his  lordship  was  of  opinion  that  the 

porpoaes  for  which  the  property  had  be«i  applied  in  that  case,  and  which 

are  very  similar  to  the  purposes  to  which  the  stock  has  been  dedicated  in  the 

pMjauit  case,  ought  to  be  considered  as  beneficial  to  the  inhabitants ;  and  he 

ovoeialed  the  demurrer.    It  is  true  that  Lord  Langdale's  decision  was  re- 

vcned  by  the  Lord  Chancellor ;  but  his  lordship  did  not  differ  substantially 

from  Lotd  I^Bigdide,  but  merely  took  a  different  view  of  some  of  the  allega- 

tions  in  the  information.   Besides  in  7%e  Attorney'  GenenU  v«  Aspin- 

all,  *tbe  acts  complained  of  were  not  only  completed  but  ^iginated    [*44] 

aAer  die  municipal  corporation  act  was  passed. 

Soppoeing  that  the  disposition  of  the  stock  was  a  fraud  upon  the  act  of 
padiament,  relief  ought  not  to  have  been  sought  in  this  coisrt ;  for,  by  the 
97th  section  of  the  act,  a  new  judicature  is  created,  and  the  jurisdiction  of 
this  oooity  in  cases  like  the  present,  is  entirely  superseded  and  excluded. 

LaaUy :  at  all  ev^^ts,  the  demurrers  that  have  been  filed  by  Wright,  Bram- 
ley,  C.  Beckett  and  Charlesworth,  must  be  allowed.  Those  gentlemen  were 
indiridual  corporate^  when  the  acts  complained  of  were  done.  Those  acts 
wcte  the  acts  of  the  wfacte  corporete  body ;  and  individual  membere  of  a  cor- 
poiation  cannot  be  made  answearable  for  every  act  done  by  the  corporation 
dnring  the  time  that  they  were  membere  of  the  body. 

The  SaUeiiar  Oeneralf  Mr,  Jacob  and  Blr.  Walker^  in  support  of  the  in* 
foDDaikm  and  bill,  contended  that  the  aUenation  of  the  stock  was  an  act 
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done  by  some  of  the  maoabers  of  the  corpofaticm  and  not  by  the  carporation 
itself,  as  no  mstrument  had  been  executed  under  the  commonweal;  that, 
supposing  the  alienation  to  have  been  made  by  the  oorpoxate  body,  the  xeso- 
lution  in  pursuance  cf  which  it  was  made,  was  not  passed  until  after  the  cor- 
poration had  notice  that ,  it  was  the  intention  of  governmwt  to  bhng  in  a  bill 
for  the  rrform  of  municipal  corporations,  nor  was  the  alienation  completed 
until  alto  the  act  had  received  the  ro3ral  assent ;  that  the  recoid  was  proper- 
ly constructed,  for,  by  the  act  of  parliament,  the  fund  was  made  applicable  to 
public  parpoaes,  and,  consequently,  the  Attorney  General  became  the 
[M6]  trustee,  and  the  town  council,  the  cestuis  que  trust  of  *it,  and  a  trus- 
tee and  cestui  que  trust  might  join  in  a  suit  to  recover  the  trust  proper- 
ty fnmi  the  holders  of  it ;  that  the  remedy  given  by  the  97th  section  of  the 
act  was  cumulative,  and  did  not  deprive  the  jMurties  of  their  ordinary  remedy 
in  a*  court  of  equity ;  and  lastly,  that  Wright,  Biamley,  Christopher  Beckett 
and  Charlesworth  were  personally  liable,  inasmuch  as  the  alienation  of  the 
stock  was  not  an  act  of  the  body  corporate,  but  of  those  individuals  who  had 
availed  themselves  of  their  comiection  with  the  corporation  to  do  the  acts 
complained  of. 

They  relied  principdly  upon  the  Lord  Chancellor's  judgment  in  The  At- 
torMjf^  General  v.  AspinaU^  and  also  referred  to  8  Anne,  c.  19.  Beckfard  v. 
H6odj(ja)  Cfiapman  v.  Pickeragillj{b)  Dummer  v.  The  Corp&ratian  of 
Chipp^ihafny{c)  and  Carter  v.  The  Dean  of  Ely.{d) 

Thb  Yicb-Cbancellor  : — ^I  have  had  an  opportunity  of  considering  this 
ciae  during  the  argument,  which  has  occupied  several  days :  and,  according 
to  the  view  which  I  take  of  the  case,  it  is  not  necessary  for  me  to  notice 
some  of  the  arguments  that  have  been  used  in  support  of  these  demurrers ; 
for,  upon  looking  through  this  very  voluminous  information  and  bill,  I  am 
bound  to  take  it  that  there  has  been  no  final  and  effectual  alienation  of  the 
stock  in  question  by  the  corporation  of  Leeds. 
The  information  and  bill  represents  that,  on  the  30th  of  May,  1836,  the 
corpcmition  was  possessed  of  the  sum  of  6600/.  3  per  cent,  consols, 
[*46]  which  was  then  'standing  in  the  names  of  Edwai^  Markland,  and 
the  defendants  Christopher  Beckett  and  John  Wilson,  as  trustees  for 
the  corpomtion,  and  that,  on  the  30th  of  May,  1835,  a  meeting  of  some  of 
the  members  of  the  corporation  was  held  at  which  a  resolution,  purporting  to 
be  a  resolution  of  the  mayor,  aldermen  and  assistants,  was  passed  to  the  fol- 
lowing effect,  namely,  that  the  6500/.  stock  should  be  absolutely  transferred 
and  alienated  to  the  defendants  John  Wilson,  William  Beckett  and  John 
Blayds,  so  as  to  vest  the  same  in  those  gentlemen.  But  the  information  and  bill 
alleges  that  no  actual  transfer  or  assignment  of  the  stock  was  made  in  pursu- 
ance of  that  resolution,  and  that  no  communication  re^)ecting  the  subject  and 
olgect  of  the  resolution  was  made  to  Messrs.  Wilson,  Beckett  and  Blayds  until 
after  it  was  passed,  but  those  gentlemen  were  informed  of  it  shortly  afterwards, 

(«)  7  T.  R.  620.  (6)   a  WUaon,  145.  (c)  14  Vca.  245.  («!)  Ante,  vol.  7,  p.  2U. 


CASES  IN  CHANCERY.  48 


1837. — ^Attorney  General  v.  Wibon. 


and  theie  vas  sooie  understanding,  between  them  and  some  of  the  members  of 
the  eovponlioD,  that  they  were  not  to  be  entitled  to  the  stock  for  their  own 
benefit  hat  were  to  hold  and  dispose  of  it  for  such  purposes  as  the  corpora- 
tioo  or  the  court  of  the  mayor,  aldermen  and  assistautSi  should  thereafter 
diieet;  and  no  resolutioQ  was  passed  at  the  meeting  held  on  the  30th  of  May, 
dedantory  of  such  purposes.    The  information  and  bill  then  states  that  the 
council  of  the  borough,  as  constituted  by  the  municipal  corporation  reform  act, 
hare  discovered,  and  the  fact  is  that  the  stock  was  assigned  or  transferred  to 
Wilson,  Beckett  and  Blayds,  some  time  after  the  30th  of  May,  1635,  but  with- 
out consideration  and  as  trustees  for  the  mayor^  aldermen  and  assistants,  or  of 
the  corporation  of  which  they  were  the  officers,  and  that  the  stock  was  direc- 
ted to  be  transferred  to  Wilson,  Beckett  and  Blayds  coUusively  and  without 
consideration,  and  in  order  to  defeat  the  objects  of  the  act,  and  that  no 
trust  was  declared  of  the  stock  *until  after  the  5th  of  June,  1835,  nor    [*47] 
indeed  until  after  the  act  had  passed,  and  that  such  parts  d*  the  stock  as 
bad  been  since  disposed  of,  had  been  applied  in  a  manner  which  was  contrary 
to  tfae  express  provisions  of  the  act,  and  which,  even  if  the'act  had  not  passed, 
wodd  liave  been  improper  and  unjustifiable.    The  information  and  bill  then 
states  that  the  informant  and  plaintifis  had  discovered,  and  the  fact  is,  that, 
shortly  before  the  30th  of  May,  1835,  a  scheme  or  plan  was  formed  by  some 
of  the  members  of  the  corporation  for  preventing  the  6500/.  stock  from  passing 
into  die  hands  or  coming  under  the  control  of  the  new  or  reformed  corpor- 
ation, and  that  it  was  arranged  that  the  matter  should  be  contrived  so  as  to  en- 
able the  mayor,  aldermen  and  assistants  to  repossess  themselves  of  the  stock 
in  case  the  act  should  not  pass,  or  they  or  their  political  friends  should  be- 
come the  governing  body  of  the  corporation  to  be  established  under  the  act ; 
and  that  the  transfer  of  the  stock  and  the  declaration  of  trust  subsequently 
mad^  were  made  in  pursuance  of  the  before  mentioned  scheme,  and  that  the 
name  and  seal  of  the  corpomtion  and  the  names  of  the  mayor,  aldermen  and 
assistants,  were  improperly  and  irregularly  used  by  the  members  engaged 
therein.    Then  it  states  that  a  deed  of  assignment  (but  which  was  no  assign- 
ment at  all)  of  the  stock,  is  alleged  to  have  been  executed  on  the  30th  of  May, 
1S35,  and  a  deed  purporting  to  be  a  declaration  of  trust  of  the  stock,  on  the 
^th  of  November,  1835,  but  that  neither  of  those  deeds  was  executed  by  the 
mayor,  aldermen  or  burgesses  of  the  borough.    It  then  charges  that  no  trusts  of 
of  the  stock  were  declared  by  the  corporation  or  the  mayor,  aldermen  or  as* 
ststants,  nor  were  any  declared  by  Wilsou,  Beckett  and  Blayds  till  after  the 
act  had  passed.    The  information  and  bill  then  repeats  that  no  as- 
ngnment  or  declamtion  of  trust  of  the  stock  was  ever  *duly  executed    [*48] 
bf  the  corporation  or  the  mayor,  aldermen  and  assistants,  nor  were 
any  trusts  declared  thereof  until  November,  1835. 

Now  I  am  of  opinion  upon  these  allegations,  that,  if  the  transfer  of  the 
itock  took  place  as  stated,  the  beneficial  property  in  it  was  not  altered,  but  it 
still  reooained  in  the  corporation :  for  it  was  necessary  for  the  corporation  to 
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do  some  corporate  act,  m  order  to  divest  tbemselTes  of  the  property  in  tbe 
6,600;«  consols,  (that  is  to  say,)  it  was  necessary  for  them  to  execute  some 
instmment  under  their  common  seal  for  that  purpose ;  and  as  they  did  not 
do  so,  the  stock  remained  vested  in  Messrs.  Wilson,  Beckett  and  Blayds,  as 
trustees  for  the  corporation.  And,  in  my  opinion,  the  resolution  that  was 
passed  in  May,  1835,  taking  it  (as  I  am  bound  to  do  on  the  present  occasion) 
to  have  been  made  in  the  way  in  which  the  information  and  bill  represents, 
did  not  divest  the  corporation  of  their  beneficial  interest  in  the  stock  in  ques- 
tion. The  consequence  is  that  the  corporation  may  call  on  those  who  are 
the  mere  legal  depositaries  of  the  fund,  for  a  transfer  of  it  to  new  trustees  or 
for  any  other  purpose  that  they  may  think  proper  to  direct. 

It  does  not  appear  to  me  that  the  municipal  corporation  act  has  destroyed 
the  identity  of  tfie  old  corporations ;  but  it  has  continued  the  existence  of  the 
old  corporations,  varying,  however,  the  mode  in  which  certain  corporate 
officers  are  to  be  chosen.    This,  however,  is  to  be  observed,  that,  although 
the  mode  of  choosing  the  officers  is  altered,  the  corporation,  in  law,  remain- 
ing the  same,  yet  the  application  of  the  funds  belonging  to  corporations,  is 
varied.    For  the  92d  section  of  the  act,  after  directing  the  property 
[•49]    of  •corporations  to  be  applied  to  certain  specified  purposes,  directs  that 
the  surplus  (If  any)  shall  be  applied,  under  the  direction  of  the  coun- 
cil, for  the  public  benefit  of  the  inhabitants  and  the  improvement  of  the  bor- 
ough :  so  that  there  is  a  sort  of  public  trust  affixed  upon  that  which,  before 
the  act  was  passed,  was  mere  corporate  property,  capable  of  alienation  accord- 
ing to  the  uncontrolled  will  and  pleasure  of  the  body  corporate.    The  novelty 
which  has  been  introduced  by  the  act  is  two-fold ;  first,  the  funds  of  corpora- 
tions are  to  be  applied  to  public  purposes ;  and,  secondly,  they  are  to  be  ap- 
plied under  the  direction  of  the  council. 

It  seems  to  me,  having  regard  to  the  allegations  in  this  information  and  bill, 
that  the  corporation  of  Leeds  are  now  merely  calling  for  a  restoration  of 
their  own  property,  with  the  beneficial  interest  in  which  they  have  nerer 
parted. 

But  it  was  said  that  they  are  not  at  liberty  so  to  do,  as  the  97th  section  of 
the  act  has  provided  a  new  course  of  proceeding  to  be  taken  in  cases 
where  corporate  property  has  been  coUusively  alienated.  But,  after  having 
frequently  read  over  that  section,  the  conclusion  that  I  have  come  to,  is  that 
that  section  cannot  be  considered  to  have  ousted  this  court  of  its  general  ju- 
risdiction to  enforce  a  mere  trust:  and  1  should  have  come  to  that  conclusion 
even  if  the  matter  had  not  been  so  decided,  as  I  think  it  has  been.[l]    It  is 

[1]  Vide,  Tke  Attorney Otner^l v.  AtpmmU,  3  Mjl.  &Cr.  638,  S8S|  n.  1,  3 ;  where  caeef  on  this 
po&at  are  cited.  Sheriff  v.  CoaUt,  1  Rum  Sl  M.  159.  Coats  y.  The  Clarenet  iUilwaf  C0.>  id. 
181.  Frewin  t.  Lewis,  poet,  66.  S.  C.  4  MyL  Sl  Cr.  249.  Morris  y.  The  Duke  of  Norfolk,  pott, 
473.  The  Attorney  Oeneral  y.  The  Corporation  of  Norwich,  1  Keen,  700.  Thompson  y.  Der- 
ham,  1  Hue,  377, 378.  In  The  Attormey  General  t.  The  Corporation  of  Poole,  4  Myl.  &  Or.  93, 
Lpid  Cottenham,  in  AMertiDf  the  jariadiotioii  of  the  court  u  a  owe  in  which  a  atatntofy  nmedy 
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trae  thai  the  act  has,  to  a  certain  exteat^  chaoged  the  farm  of  the  remedy ; 
for,  as  coiporale  prcqieriy  is  now  applicable  to  public  purposes,  it  may  be 
ri§hi  Atif  m  all  futuie  instances,  the  Attorney  General  should  sue  in  con- 
jvadno  vith  the  eoTporation.[l]    But  for  that  circumstance,  the  cor- 
povalioa  might  have  filed  a  Ull  against  those  indiriduals  who  *have    [*60] 
pfaoed  themadres  in  the  situation  of  trustees,  and  thereby  have  com- 
pelled them  to  give  an  account  of  their  trust,  and  to  make  restitution,  to  the 
oocponliofi,  ci  its  own  property.    In  my  qunion,  it  never  could  have  been 
the  intention  of  the  legislature,  by  this  97th  section,  to  oust  this  court  of  its 
genetal  jurissdiction :  for  it  is  to  be  observed  tliat  the  remedy  is  of  an  ex- 
tremriy  minute  and  special  nature ;  and,  moreover,  it  is  to  be  exercbed  only 
within  a  Umited  time ;  because  it  is  enacted  that  it  shall  be  lawfi:d  for  the 
oconeil,  at  any  time  within  six  calendar  months  next  after  the  first  election 
cf  eondcillors  under  the  act  shall  have  heexx  declared,  to  smnmon  a  jury,  in 
ccder  that  die  matter  comidained  of  may  be  inquired  into  and  rectified    Now 
itcbnondy  mig^  ha]^ien  that  the  town  council  might  not  know  the  fact 
wilkin  the  six  months  afler  ttie  first  eleetion  of  councillors  under  the  act : 
and  it  woold  be  ongnlar  if  an  alienation  of  corporate  property,  however  im- 
proper, dKmld  go  unredressed,  merely  because  the  town  council  had  not  that 
infbimation  which  would  enable  them  to  take  proceedings  for  defeating  it 
within  the  irery  limited  time  prescribed  by  the  act    I  cannot  think  that  such 
waa  the  intention  of  the  legislature.    And  the  latter  part  of  the  section  throws 
light  opoa  the  question ;  for  the  power  that  is  given  to  his  majesty  in  coun* 
cil  to  ctder  that,  in  certain  cases,  improper  alienations  of  corporate  property 
AaU  not  Yie  called  in  question,  is  not  a  general  power  to  his  majesty  in  coun* 
d\  to  Older  that  those  alienations  shall  not  be  called  in  question  at  all,  but 
only  lo  Older  that  they  shall  not  be  called  in  question  under  the  provisions  of 
thai  act    The  meaning  of  the  l^islatuie  was  that  the  power  of  the  king  in 
eooDciI  should  be .  limited  to  that  which  is  mentioned  in  the  antecedent  part 
of  the  section,  namely,  to  the  proceedings  which  should  be  taken  un- 
der the  'provisions  of  the  act;  and  the  restrictive  words  which  are    [*51) 
there  fimnd  were  meant  to  be  confined  to  that  new  mode  of  proceeding 
provided  by  the  section  itself,  and  which  was  to  take  place  in  a  given  form. 

had  been  piwided  layi,  **  It  is  then  clear,  upon  the  principlee  I  haye  stated,  that  the  ftind  which 
fafiBaiioo  eeeka  to  protect  m  a  trust  fund,  and  that  as  such,  this  court  has  its  ordinary  jurls- 
off«r  it ;  bat  then  it  is  said,  that  the  acts  constituting  the  snbjeet  matter  of  the  present  com* 
casuiol  be  eonsidered  as  breaches  of  trust,  becanee  they  are  acts  wliich  the  corporation  is« 
by  Ibe  atatmev  expressly  anUiorized  to  do,  and  for  Correcting  any  jerror  o^  fault  in  the  perfor- 
manee  ef  which,  a  special  jurisdiction  is  pfoyided  by  the  statute,  namely,  the  lords  of  the  treasury. 
9ev,  a  aaost  be  admitted,  that  if  it  were  not  for  those  special  provisions  (assuming  always  that  the 
fsai  is  m.  InMl  fond,)  Ibis  court  would  have  joriKlictiota  to  investigate  any  alleged  breach  of  trust  in 
Ibe  irartMa  of  Udi  teuL    Hie  iaqniiy  then  maybe  reduced  to  this,  what  are  the  special  pravisiona 
sf  tbe  statale,  Ac."    The  Loid  Chancellor  then  parsues  a  critical  examination  of  the  statute  in 
laestjea,  Twifing  in  an  affirmanee  of  tbe  jansdiotion.of  the  court 

[1]  Wbea  tbe  Atteniey  General  If  a  necessary  party,  see  further,  The  Corporation  qftko  Son§ 
of  Oo  Clergy  r.  Mmo,  poet,  6i0b 
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If,  before  the  passing  of  the  act  now  under  consideratieiiy  ttxis  court  had  a 
right  to  interfere  at  the  instance  of  corporations  saing  as  cesiuis  que  trust  to 
protect  their  property  in  the  hands  of  their  tnislaes,  there  are  in  my  opiaicm, 
no  restrictive  words  in  the  act,  to  destroy  that  antecedent  right ;  bat  there  is 
only  a  cumulative  right  friven,  in  a  particular  form,  to  set  aside  certain  alien- 
ations of  corporate  property  that  might  be  discovered  by  the  town  council 
within  a  very  limited  time. 

If,  however,  there  were  any  doubt  upon  the  point,  it  seems  to  me  that 
what  took  place  in  the  case  of  TYie  Attorney  Oeneralv.  Aspinall^  would  be 
conclusive.    For  though  the  demurrer  to  the  information  was  allowed  by 
the  Master  of  the  Rolls,  yet,  when  it  was  brought  before  the  Lord  Chancel- 
lor on  apped,  his  lordship  overruled  the  demurrer.    Now,  how  could  he  have 
done  so,  unless  the  general  jurisdiction  of  this  court  to  rdieve  against  trans- 
actions of  the  nature  there  complained  of,  remained  unaiBSdcted  by  the  muni- 
cipal corporation  act.    And  I  observe,  from  the  language  used  by  his  lord- 
ship, when,  as  Master  of  the  Rolls,  ha  dissolved  the  iiquncticNt  which  had 
been  granted  on  the  original  information,  he  did  dissolve  it  for  the  express 
purpose  of  reserving  to  himself  the  determination  of  the  question  when 
those  acts  should  have  been  completed,  which  were  necessary  to  be  done 
before  the  question  could  be  brought  on  for  solemn  argument  and 
[*62]    declsion.(a)    It  *is  cleai^  therefore  that  the  Lord  Chancellor  considered 
that  this  court  would  have  had  jurisdiction  to  interfere  in  such  a  case 
88  was  stated  on  the  original  information :  and,  when  his  lordship  overruled 
the  demurrer  that  was  filed  to  the  supplemental  information,  he  asserted  and 
maintained  that  jurisdiction.    Consequently,  if  I  had  any  doubts  upon  the 
question  now  before  me,  they  would  be  overruled  by  what  was  done  by  the 
Lord  Chancellor  in  the  case  of  The  Attorney  Oeneral  v.  Aspinall ;  and  I 
take  the  liberty  of  saying  that  I  entirely  concur  with  his  lordship  in  the 
opinion  which  he  expressed  in  deciding  that  case.     Therefore,  generally 
speaking,  the  demurrers  must  be  overruled.[l] 

With  respect  to  those  defendants  who  are  supposed  to  have  acquired  a 
right  to  certain  portions  of  the  6500/.  consols  under  the  deed  of  November, 
1836, 1  am  quite  clear  that  the  information  and  bill  can  be  maintained  as 
against  them.  But  it  was  said  that  there  was  some  thing  peculiar  in  the 
cases  of  Messrs.  Wright,  Bramley,  Charlesworth  and  Christoper  Beckett. 
Now,  with  respect  to  those  gentlemen,  it  is  to  be  observed  that  they  were  all 
members  of  the  old  corpomtion :  Mr.  Wright  was  the  mayor,  Mr.  Beckett 
and  Mr.  Bramley  were  aldermen,  and  Mr.  Charlesworth  was  an  assistant : 
and  the  information  and  bill  alleges  that,  shortly  before  the  30th  of  May, 
1835,  a  scheme  was  formed  by  some  of  the  then  members  of  the  corporation 
for  preventing  the  6500/.  consols  from  passing  into  tfie  hands  or  coming 

(a)  See  The  Attorney  General  v.  The  Mayor  of  Liverpoei,  1  Myl.  dt  Croig,  471. 

[1]  See  Uie  remarloB  or  Lord  Cottenham  upon  his  judgment  in  The  Attoruey  Oeneral  r.  Aspiti' 
wall,  when  Uie  principal  case  came  before  him  on  Uie  final  hearing.    Cr.  &  Ph.  33,  34. 
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under  Ibe  contiol  of  the  members  of  the  corporation  to  be  formed  under  the 
ad  at  pntiuneQt  which  was  thai  in  contemplation,  and  that  the  acts  com- 
plained at  were  done  in  pursuance  of  that  adieme,  and  that  the  four  last 
named  gentlemen,  together  with  Mr.  Hall,  were  the  members  of  the 
cofpoanon  *who  were  engaged  in  contriving  the  scheme  and  carry-    [*63] 
ing  it  into  effect ;  and  it  charges  that  they  are  personally  liaUe  for 
those  poftiona  of  the  stock  that  were  attempted  to  be  alienated.    Now  that 
cba^^  would  be  of  no  value,  uidess,  as  is  the  case,  there  were  facts  stated  in 
the  information  in  sup^rt  of  it.    And  I  am  of  opinion  that,  if  members  of  a 
coqmation  do  bontrive  a  scheme  unlawfully  to  dispossess  the  corporation  of 
its  fiiods,  ^bey,  prima /€unej  are  personally  answerable ;  and  this  court  has, 
in  former  cases,  made  persons  standing  in  the  situation  of  these  four  defend- 
ants, pessonally  liable  for  their  wrongful  acts,  although  they  have  derived  no 
benefit  from  them.[l]    Consequently  the  demurrers  put  in  by  tbbse  defend- 
ants,  as  well  as  the  demurrer  filed  by  those  individuals  who  were  intended 
to  be  benefited  by  means  of  the  scheme,  must  be  overrnled.[2] 


•Wilson  v.  Bates.  [*64] 

1837;  IClh  mad  19th  Nor.    1838 ;  91ft  Jan.— -Fhictice ;  Contempt ;  Lord  Bacon's  78tb  Older. 
A  plHMiff  oHj  ame  mn  attachment  against  a  defendant  for  want  of  aneweri  althoof h  he  is  him- 
arif  m  cieBaeiyt  fer  »oa-pnyment  of  ooatot  whieii  he  has  been  ordered  to  pay  to  the  defendant. 

Thk  flaintii^  whilst  he  was  in  tlie  custody  of  the  sheriff  under  an  attach-* 
meDt,  lAAuned  against  him  by  the  defendant,  for  non-payment  of  the  costs  of 


(JJ  Vya  Atow  ▼.  Smitkt  3  Paige,  2S3.  Verplank  y.  The  MereanUU  Im.  €h„  1  Cdv.  Ch. 
BepL  84.  Aiiermey  GenereU  y.  Qrompton,  1  Yo.  At  Coll.  C.  C.  429  ;  and  particularly  the  judgment 
of  the  Lotd  Clianoenor  in  the  principal  caae. 

[S]  The  deene  of  the  Vice-Chancellor  in  orermliag  the  demurrers  does  not  appear  to  have  been 
ifpealad  inm  ;  hut  the  princtplea  on  which  lie  proceeded  were  auctioned  by  the  Lord  Chancellor 
yCottmham)  oa  the  final  hearing  of  the  eaoie.  Cr.  dt  Ph.  1.  The  decree  directed  waa,  (p.  S9,) 
*  h  maal  declare  that  the  6500t  three  per  cente,  and  5001.  notwithstanding  the  deeds  of  the  SOth 
tf  May,  1835,  ceBtinned  and  was  the  property  of  the  coiporation  of  Leeds,  at  the  time  of  passmg 
the  aot ,  entitied  '  an  act  to  provide  for  the  regulation  of  municipal  corporations  in  England  and 
Waiea,'  and  waa,  therefore,  firom  that  time  subject  to  the  trusts  and  purposes  prescribed  by  that 
act :  agad  thai  the  aobae(|uent  alienations  of  such  stock  and  funds  for  any  other  purposes,  and  par- 
Ikalaily  tha  deeds  of  the  30th  of  May,  and  the  24th  of  November,  1835,  were  breaches  of  trust, 
aad  fraadnlent  and  void ;  and  that  the  three  trustees  and  the  five  members  of  the  corporation  are 
Id  make  good  any  loss  which  may  arise  thereftom.  Then  direct  the  several  defendants  to 
the  aevafal  auna  tranafened  to  them,  and  refer  it  to  the  maater  to  inquire  what  parts  of 
and  Inday  other  than  auch  as  have  been  so  transferred  to  others  of  the  defendants,  and 
eapahle  of  being  re-transferred,  have  been  aold  or  disposed  of,  and  when  and  by  whom,  and 
dreetion  or  authority,  and  in  what  manner  the  same  and  the  proceeds  thereof,  and  each 
part  thereof,  have  been  paid,  applied,  and  disposed  of :  with  liberty  to  state  ipecial  ctreum« 
the  eoalBof  the  suit  to  the  hearing  to  be  paid  by  the  three  trustees  and  the  five  members 
ifiha '^^ 
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a  motion,  issued  an  attachment  against  the  deftndani  for  want  of  answer. 
The  defendant  now  moved  that  the  attachment  against  him  might  be  di»» 
charged,  for  irregularity,  and  that  the  bond  which  he  had  given  to  the  sheriff, 
who  had  taken  him  on  the  attachment,  might  be  eancdied. 

Mr.  Wakefield  and  Mr.  O.  L.  Ru$sell^  in  siqyport  of  the  motion,  said  that 
the  attachment  against  the  defendant,  was  irregular,  because  the  plaintiff^ 
when  he  obtained  the  order  for  it,  was  in  cotitempt,  and  a  party,  whilst  in 
that  situation,  eould  not  make  any  applieation  to  the  coort.  Lord  Bacon's 
Orders,(a)  Gilb.  For.  Rom.  102.  <<  It  is  to  be  observed,  as  a  general  rule,  that 
the  contemner  who  is  in  contempt,  is  never  to  be  heard,  by  naotion  or  other- 
wise,  till  he  hath  cleared  his  contmipt  and  paid  the  costs." 

Mr.  Knight  Bruce  and  Mr.  Bethell  appmtred  for  the  plaintiff. 

The  Tice-Chancellor  thought  that  die  motion  ought  not  to  be  granted ;  but 
allowed  it  to  stand  over  in  order  that  the  opinion  of  the  officers  of  the  coHft 
might  be  taken  upon  it. 


1838 ;  31st  January. — ^The  motion  was  mentioned  again  on  this  day 
and  a  certificate  in  favor  of  it,  signed  by  thirteen  of  the  clerks  in 
[^BS\  *court,  was  produced.  All  the  registrars  also,  except  Mr.  Ck>lviUe, 
concurred  with  the  clerks  in  court. 

The  Yice-Chancellor,  however  was  of  opinion  that  he  was  not  bound  to 
decide  according  to  the  certificate,  as  no  decided  case  was  referred  to.  in  sup- 
port of  it,  but  the  opinion  of  the  clerks  in  court  was  founded  on  &  theory  of 
their  own.  His  honor  added  that,  if  the  meaning  of  Lord  Bacon's  order  was 
that  a  party,  when  in  contempt,  could  not  apply  to  the  court  for  any  pur- 
pose whatever,  the  order,  to  that  extent  at  least,  could  not  be  considered  as 
remaining  in  force,  as  the  practice  of  the  court  had  been  long  at  variance  with 
it ;  and  he  did  not  think  that  he  should  be  justified  in  granting  the  motion ; 
but,  as  the  clerks  in  court  had  certified  in  favor  of  it,  he  should  not  refuse  it 
with  costs,  but  would  make  no  ord6r.(6) 

(a)  Beam.  Ord.  35. 

(6)  See  Rieketts  t.  Momington,  ante,  vol.  7,  p.  300.  The  dectaion  reported  above  wm  aiBrmed 
liy  the  Lord  Chaneellor,  (lee  3  Myl.  Sl  Craig,  197,)  on  the  anthoiitjr  of  two  eaaea  WUd  ▼.  HoU^u 
and  Eddowe»y,  NeviUe,  wtthwhioh  Mr.  ColviUe  fninished  hb  lordship. 

Mr.  ColvtHe  kindly  informed  the  reporter  that  the  bill  in  Wild  r.  Hohmm,  waa  diimiflBed,  at  tht 
bearing,  with  costa :  but  the  order  on  that  occasion,  commenced  witfa^  direction  that  the  fAm- 
tiff  should  pay  to  the  defendant  the  costs  of  hb  motions  which  had  been  revised  in  November,  1618, 
*'  as  directtrd  by  the  orden  then  made ;"  but  for  which  direction,  the  order  dwnifM"g  the  bill, 
would  have  put  an  end  to  the  process  for  compelling  payment  of  the  costs  of  the  motioBs.[l] 

[1]  Vide  BMfwrdr.  SkewtB,  10  Sim.  193.    2  Myl.  $l  Or.  53,  n.  1. 
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*M0CATTA  V.  LiNDO.  [*56] 

1S37;  lit  l^eembsr.— Coartmetioa ;  Settiement  ^  P^irtionB* 

Bj  J  amnuge  flettlemeat,  stock  was  settled,  subject  to  life  interests  in  tha  faosband  and  wife,  in 
tn^  far  tbeir  childreii,  share  and  share  alike,  the  shares  to  be  paid  to  them  at  twenty-one  or 
wmmage,  mod  the  Aan»  of  diildren  dyin^  leaving  iarae  before  their  diarefi  had  become  payable, 
wsratebeiBtroiligrtlietfiMie,  batin  case  any  of  theofaakireB  dioold  die  befitfe  their  shaiea 
shpaM  bacawe  /cyHa  withcwt  leaving  any  issnei  then  their  shares  wtte  to  be  in  trast  for  the 
srviving  children.  Thece  were  six  children  of  the  maniage,  who  aU  attained  tweoty-one ;  two 
of  them  died  in  the  Ufetimo  of  their  surviving  parent.  Held  that  the  word  **  payable"  most  be  held 
to  mean  **  TeMed,"  and  conseqaently,  that  the  representatives  of  the  deceased  c&ildren  were  enti- 
tled la  dMies  ef  Ae  stock. 


Bt  the  settlement  on  the  marriage  of  Moses  and  Esther  Lindo,  Moses 
lindo  covenanted  to  lay  out  10002.  in  the  purchase  of  stock  in  the  names 
of  the  trustees,  in  trust  for  himself  and  his  intended  wife  for  their  lives  suc- 
oessivdy,  and,  after  their  several  deceases,  then  upon  trust  for  the  benefit 
of  all  aod  erery  the  child  and  children  of  the  marriage,  equally  to  be 
divided  between  and  amongst  them,  if  more  than  one,  share  and  share  alike, 
but,  if  tiiere  should  be  but  one  such  child,  then  in  trust  for  the  benefit  of 
such  only  chUd,  and  to  be  paid  and  payable  to  him,  her  or  them  respectively, 
on  their  respectively  attaining  the  age  of  twenty-one  years  or  day  or  days  of 
maniage,  which  should  first  happen,  and  to  the  children  dr  issue  of  such 
child  or  chfldren  of  the  marriage  as  should  happen  to  die  leaving  a  child  or 
childTen  before  tiieir  respective  shares  thereof  should  become  payable  as  be- 
.  fore  Toe&tioned  ;  and,  in  case  any  such  child  or  children  should  happen  to 
^  before  tftetr  shares  should  become'  payable^  without  leaving  any  issue^ 
then  all  and  every  such  share  or  shares  of  him,  her,  or  them  so  dying,  should 
go  and  accme  to  the  survivors  or  survivor  of  all  and  every  of  such  child  and 
diildren,  and  be  paid  and  payable  at  the  same  time,  and  subject  to  the  same 
chaooe  of  accruer  or  survivorship  as  their  original  shares  thereof;  and  it  was 
declared  that  the  dividends  and  interest  of  the  share  of  each  and  every 
such  child  of  and  in  the'capital  stock,  should  be  'applicable  to  the    [*67} 
maintenance  and  education  of  such  child  and  children  respectively, 
and  the  overplus,  if  any^  should  be  laid  out  and  added  to  the  capital  to  accu* 
oralale  fer  mdk  child  tfid  children's  benefit  respectively,  and  should  be  sub- 
ject, in  an  lespecta,  to  the  same  contingencies  as  the  capital  of  such  child  and 
cfaildien's  share  and  shares  was  and  were  thereinbefore  made  sulgect  and 

liable. 

In  the  aabaequent  part  of  the  settlement,  the  same  words  were  twice  re- 
pealed ;  once  in  declaring  die  trusts  of  certain  reversionary  property  to  which 
Hr.  Lindo  was  entitled,  and  again  in  declaring  the  trusts  of  Uie  property  to 
iriiich  Mrs.  Lindo  was  entitled. 

Mis.  Lindo  survived  her  husband,  and  died  in  1837,  leaving  four  children 
of  the  marriage^  all  of  whom  had  attained  twenty-one.  There  had  been  two 
(Hber  duldren,  both  of  whom  attained  twenty-one  but  died  without  issue,  one, 
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in  the  lifetime  of  Mr.  Lindo,  and  the  other,  after  his  death  but  in  the  lifetime  of 
Mrs.  Lindo. 

The  bill  was  filed,  by  the  trustees  of  the  settlement,  against  the  surviving 
children  and  the  representatives  of  the  deceased  children,  praying  that  die 
rights  and  interests  of  the  defendants  in  the  trust  funds  might  be  ascertained 
and  declared  by  fthe  court,  and  that  the  plaintifis  might  be  iAd^XDDified  and 
protected  in  the  diqN)6ing  thoeof  accordingly. 

The  question  was  whether  the  representalives  of  the  deceased  children 

were  entitled  to  share  in  the  trust  funds,  or  whetfa^  those  fimds  were  wholly 

divisible  amongst  the  surviving  children,  that  is,  whether  the  word 

[*58]    <'  payable"  in  the  limitation  over  to  the  surviving  'children,  was  to  be 

taken  in  its  proper  sense,  or  was  to  be  held  to  mean  '^  vested." 

Mr.  Knight  Bruce  and  Mr.  Lowndes,  appeared  for  the  plaintiffii* 

Mr.  Wigramj  Mr.  Anderdon  and  Mr.  Bacon,  for  the  surviring  children, 
said  that  to  construe  the  word  ''  payable"  as  '^  vested,"  was  doing  a  violence  to 
the  words  used  in  the  instrument ;  and  that  the  circumstance  which  Lord 
Eldon,  in  his  judgment  in  Hope  v.  Lcrd  Clifden,{a)  stated  to  be  the  induce- 
ment for  the  court's  adopting  that  forced  construction,  namely,  that  other- 
wise, the  descendants  of  a  child  who  had  attained  twenty-one  hat  happened 
to  die  in  the  lifetime  of  its  parents,  would  be  left  without  any  provision,  did 
not  exist  in  the.present  case,  as  provision  was  made,  by  the  settlement  for 
the  issue  of  children  dying  in  their  parents'  lifetime  and  leaving  issue. 

Mr.  Richards,  Mr.  Ekathfield  and  Mr.  Oddstnid,  for  the  rejxcesentatives 
of  the  deceased  children,  contended  that  the  word  "  payable"  must  be  taken  to 
mean  "  vested."  They  cited  Walker  v.  Main,{b)  and  Fry  v.  Lord  Sher- 
bome,{c) 

The  Tice-Ghancellor  : — It  plainly  appears  to  me  that  each  child  who 
who  attained  twenty-one,  though  it  died  in  the  lifetime  of  either  parent,  is 
entitled  to  one-sixth  of  the  trust  funds.(elj  [1] 

(a)  6  V«fc  499,  507.        (h)  1  J»c.  &  Wilt  1.        (c)  Ante,  vol.  3,  p.  343. 
id)  Sm  Wkaififrd  ▼.  ilftore,  ante,  yd.  7,  p.  574,  ud  3  MyL  Sl  Craig,  974. 

[1]  In  a  recent  ceee,  the  word  "Vested**  was,  under  the  terais  of  the  will,  constmed  to 
mean  "  payable,"  so  as  to  carry  the  reiiduary  share  of  a  deceased  member  of  a  class  to  the  rar- 
▼uron.  i$a2idkv.JleelA,lY<K  &C0II.C.C.  191.  A  testator  gave  bis  residuary  estate  to  bis  wife 
for  life,  and  to  be  divided  amongst  and  paid  to  his  children  on  the  whole  of  them  «H*Vwm«^g  tweaty- 
one,  and  not  before,  bnt  the  payment  to  be  pos^ned  till  the  death  of  their  mother ;  and  he  directed 
mamtenance  to  be  allowed  them  in  the  event  of  the  wife's  death  while  the  children  were  under 
twenty*one.  There  was  a  gift  over  to  the  children  of  any  child  who  sAen/tf  die  before  receiving 
Am  sAare.  and  the  testatorpiovided  that  in  ease  anyofhb  children  ilioalddie  withont  leaving  imBt 
his  share  should  go  over  to  the  snrvivoTB.  A  child  attained  twenty-one  after  the  widow's  deoeessi 
but  died  without  israe  before  receiving  her  share :  it  was  held,  that  her  representatives,  amd  nst 
the  surviving  children  were  entitled  to  her  share.  Whiting  v.  Forces  S  Beav.  571 ;  and  see  Wateon 
▼.  Hmyes,  post,  500,  501,  and  note,  flbld. 
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•King  v.  HsMij^fo.  ^  [*59] 

1817:  M  OecHBhsr^—FlMk  and  FfeadtBgk 

If  a  jieB^upcKlB  to  btt  a  plea  to  the  ralief  oaly,  the  cMsoduit  (Nt|^t  to  giTo  the  difeofory,  other- 
««•  tbe  iilea  ii  had. 

Isr  Hfis  case  the  defendant  but  iu  a  ploa  to  the  bill,  which  comn^enced  and 
ooDdaded  as  f<dlows :  "  This  defendant,  by  protestation,  &c^  to  all  the  relief 
aooght  by  tbe  said  bill|  doth  plead  in  bar,  and,  for  plea,  saitb,  d&c^  all  which 
matlen  and  things  this  defendant  doth  aver  to  bd  true  and  is  leady  to  prove 
as  this  botioiaUe  court  shall  direct:  and  he  doth  plead  the  same  in  bar  to  all 
the  relief  aooght  by  the  said  bill,  and  doth  humbly  demand  the  judgment  of 
this  honorable  court  whether  he  ought  to  be  compelled  to  make  any  other 
answer  thereto.'* 

It  was  otgected,  for  the  plaintiff,  that,  as  the  plea  was  confined  to  the  relief 
aoo^  by  the  bill,  the  defendant  ought  to  have  given  the  discovery,  and,  as 
he  had  not  done  so,  the  plea  must  be  overruled. 

The  Yick-AJh.ajhceiajom  i-r-Jn  point  of  form  the  plea  is  wrong.  I  do  not 
see  why  the  defoidant  has  pleaded  to  the  relief  only.  I  admit  that,  if  a  plea 
is  pat  in  which  shows  that  the  plaintiff  is  not  entitled  to  the  relief,  it  protects 
the  defendmit  from  giving  the  discovery :  but  if  the  defendant,  on  the  face  of 
his  plea,  pleads  to  the  relief  only,  he  prdesses  that  he  will  give  the  discovery, 

&  W.  Home  and  Mr.  Lovat^  in  support  of  the  plea. 

Ml.  Sjuffhi  Bruee,  Mr.  Wakefield  and  Mr,  James  RusseU^  in  support  of 
dieVnU. 


•Neate  V,  The  Duke  op  Marlborough.  [•60] 

1837 :  5th  I>eeeinber. — Jadgment  Craditor  ^  Demurrer. 

A  cont  «f  equity  wiU  not  aoiut  a  judgment  creditor  to  obtain  payment  of  bui  debt,  unleM  be  hai 

;  and,  if  be  does  not  state  that  he  bM  done  so,  in  his  bill,  the  defendant 


The  plaintiff  was  a  judgment  creditor  of  the  Duke  of  Marlborough :  and  the 
object  of  the  bill  was  to  obtain  payment  of  the  judgment  debt  out  of  an  annu- 
ity of  3000L  a  year,  which  the  bill  represented  to  be  payable  to  the  Duke,  out 
^certain  freehold  as  well  as  copyhold  and  leasehold  estates  and  canal  shares, 
under  die  trusts  of  certain  deeds  in  August,  1818,  the  judgment  was  signed  in 
November,  1818,  and  had  been,  ever  since,  regularly  kept  on  foot.  The  bill 
alleged  that  the  plaintiff  would  be  wholly  unable  to  recover  his  debt,  unless 
the  court  would  assist  him  in  obtaining  payment  of  it  out  of  the  Duke's  equi- 
table  interest  under  the  deeds  of  August,  1818. 

The  Duke,  and  Genial  St  John  who  was  the  trustee  of  the  estates,  put  in 
demoners  to  the  bill. 


68  Ci£ia  IN  OHANCEIY. 

1837.— NeaM  t.  Th»  Ooke  of  liaribonngh. 

I  ■  I  I  ■■!..■  II  aiiP».-.^i».  ■■  I  111  «■  ■■         ■  ■■■■■■■I  . 

Mr.  Knighi  Bruee^  Mr.  Jacobs  Mr.  Wraff  and  Mr.  &.  Richards  supported, 
the  demorrers  on  three  grounds :  first,  because  part  of  the  property  out  of 
which  the  annuity  was  payable,  namely,   the  copyhold  estates  and  canal 
shares,  were  not  Uabte  to  be  taken  in  execution  :(a)  seooadly,  because  die 
Duke's  right  to  the  annuity  was  of  a  fluctuating  and  contingent  nature,  as  it 
depended  upon  the  Duchess'  consenting  to  receive  13,000/«  instead  of  16,000/. 
a  year  to  which  she  was  entitled  under  the  deeds :  and|  thirdly,  (which  was 
the  only  ground  that  it  was  thought  necessary  to  notiee  at  any  length) 
[*61]    'because  the  ptaintiffhad  not  sued  outan  elegit  on  his  judgncient    They 
said  that  a  court  of  equity  would  not  asEost  a  judgment  creditor  to  ob- 
ain  payment  of  his  debt  out  of  the  freehold  estates  of  his  debtor,  unless  be 
had  sued  out  an  eUgii  and  placed  the  writ  in  the  hands  of  the  aheriff ;  for  a 
court  of  equity  did  not  give  a  judgment  creditor  more  extensive  rights  than 
he  had  at  law,  and  would  not  interfere  en  his  behalf,  unless  the  writ  had  been 
issued  and  the  shenJBT  was  prevented,  by  some  legal  impediment,  from  putting 
it  in  force.    "  Courts  of  equity  will  also  lend  their  aid  to  enforce  the  judgments 
of  courts  of  ordinary  jurisdiction ;  and,  therefore,  abill  may  be  brought  to  ob- 
tain the  execution  or  the  benefit  ^  an  eUgU  or  ajieri/aeiusy  when  defeated 
by  a  prior  title  either  fraudulent  or  not  extending  to  the  whole  interest  of  the 
debtor  in  the  property  upon  which  the  judgment  is  proposed  to  be  executed. 
In  any  case,  to  procure  relief  in  equity,  the  creditor  must  show,  by  his  bill, 
that  he  has  proceeded  at  law  to  the  extent  necessary  to  give  him  a  complete 
title.    Thus,  in  the  cases  alluded  to  of  an  elegit  tnA  fieri  fadas^  he  must 
shoDT  that  he  has  sued  out  the  writs  the  execution  of  which  is  avoided,  or 
the  defendant  may  demur ;  but  it  is  not  necessary  idt  the  plaintiff  to  procure 
returns  to  those  writs.''(6)    Shirley  v.  Watt3y{c)  Davidson  v.  Foley ^  (d)  WU- 
liams  V.  Craddoek^(e)  Cuddon  v.  Hubert .(/) 

Mr.  Temple^  Mr.  Ellison  and  Mr.  JerviSy  in  support  of  the  bill,  said  that 

as  the  property  which  the  plaintiff  sought  to  make  available  to  the  satisfaction 

of  his  debt,  could  not  be  reached  at  law,  the  suing  out  of  an  elegit 

[•62]    would  have  been  a  mere  useless  formality :  and  they  cited  *  Forth  v. 

The  Duke  of  Narfolk,(g)  Lord  Dillon  v.  Plaskett,{h)  and  Lewis 

V.  Lord  Zouche.{i) 

The  YiCE-C&ANCELLoa : — ^The  bill  does  not  state  that^the  deeds  of  Augus^r 
1818,  contain  any  direct  trust  for  the  Duke,  but,  merely,  that  his  receipt  of 
the  3000^.  a  year  is  to  depend  upon  the  voluntary  act  of  tiie  Duchess,  ip  relin* 
quisbing  3000/^  part  of  her  annuity  of  16,000/.«  to  the  Duke ;  and,  therefore, 
the  bill  has  not  so  stated  the  existence  of  the  fund  which  is  sought  to  be  made 
available  to  the  payment  of  the  plaintiff's  debt,  as  that  I  can  give  relief    I^ 

(a)  The  Uw  »  altered  in  Uiese  and  otker  reipecta,  by  the  recent  act  for  abeliahing  unpriionffleiit 
for  debt,  1  &  2  Viot  c.  lia 
(&)  MUf.  Treat,  3d  edt,  101, 103.  (c)  4  Atk.  900.  (4)  9  Bra.  0.  C.  20S* 

(4)  Auto,  T«L  4,  F  ai$.  (/)  Ante,  voi  7«  ^  485.         (^)  4  Madd.  (OS* 

(A)  3  ^Ugfa,  K.  S.  S39.  (i)  Ante,  voL  8,  p.  388. 
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howevBTi  Ibe«tt0  had  been  staled  oiluuvm^t  aad  «5,  it  has  been  said,  it  vas 

meant  to  be  sMed,  Ishonld  still  have  been  of  opioion  that  no  case  had  been 

bioogfclfiinmd  oa  which  this  court  could  give  relief*.  Lord  Lyndhurst)  ia 

dflfimi^f  Im  opinion  in  the  case  of  Lard  DUUmv.  Plmkeitdii  not  oiean  to 

flilaflfae  with  what  is  atatedf  by  Loid  Redesdale,  to  be  the  rule  in  cases  like 

tbe  pnmaif  namely,  that  in  any  cas^  to  pioouxe  relief  in  equity,  the  creditor 

mnit  abow,  by  faia  hHU  that  he  has  proc^dedi  at  ianr,  to  the  extent  necessary 

to  give  him  a  complete  title,  that  is,  he  must  have  sued  out  a  proper  writ 

faaYiDg  legaid  to  the  nature  of  the  property  out  of  which  he  seeks  satisfaction 

of  his  dehc    Ijord  Redesdale  cites  oasesin  Yernan  &;  Atkins,  in  support  of  the 

rule  80  laid  down  by  him,  and  I  am  of  opinion  that  it  stiU  continues  to  be  the 

law  of  this  eoart. 

It  ia  plain  that  w4iat  the  cmirt  looks  at,  when  it  interferes  to  assist  a  judg^ 
nienteiadilor,  is  the  right  ndiich  the  creditor  would  have  at  law,  but  for 
oKtain  impedimenta  'which  this  court  can  remove,  to  enforce  his  judg-  [*63] 
meni  ^ainet  that  property  as  to  which  those  impediments  exist :  and, 
as  tte  bill  does  not  slate  that  any  writ  has  been  taken  out  with  respect  to  the 
fissMdesMes  comprised  in  the  deeds  of  August,  1818, 1  am  of  opinion  that 
the  desBimrs  most  be  allowed:  but,  as  the  plaintiff  does  state  acase  of  a  jiidg- 
nMBl  debt  and  that  he  does  not  accurately  know  Ae  nature  o(  the  trusts  of 
those  deads,  I  think  tiiat  be  ought  to  be  allowed  to  amend  his  biU.(a)[l] 


JoaSELYN  V,  JOSSELYN. 

1B37 ;  Idlh  ncoeniber. — Will ;  Construction ;  Infant ;  Maintenance. 

fave  hb  rariduary  peTBonal  estate  to  J.  J.  an  infant,  and  directed  h»  executors  to  place  it 

to  mccmmiataf  and  to  pay  the  prhieipal  to  the  infant  oa  his  attaining  twenty- 

I  tha  naaii  tima  to  attow  601.  a  year  for  his  maintenance :  and  the  testator  frave  the 

r,  on.  Uie  lafont's  dying  nader  twenty-one.    The  court  held  that  the  residae  was  ac- 

giveii  to  the  infant,  and  that  what  followed  the  gift  was  merely  directory  as  to  the  n>an- 

o(  it ;  asd,  on  the  infant's  attaining  fw«nCy-ofie,  allowed  the  residae  and  accumnlations 

to  be  tmafeued  to  Mm. 

Taatoaar  ^mm  fais  nsidnary  estate  to  an  in&nt,  and  dineted  SOI.  a  year  to  he  allowed  for  his 

mHSsaaaee.    The  sssidQe  w«s  of  laigo  amount :  and  the  court,  ftom  time  to  time,  considerably 

taoeaaed  the  maintenance. 

Jambs  JosuisLTNy  the  testator  in  the  cause,  disposed  of  his  residuary  per- 
aoaal  estate  in  the  following  words :  "  All  the  rest,  residue  and  remainder  of 
mj  good^  chattels,  ready  mwey,  seouritiea  for  moneys  in  the  public  stocks 
or  fimda,  dd>t8  and  all  other  personal  estate  wbatspeirer,  I  give  unto  John 
Joariyn,  the  son  of  my  late  oousin  John  Josselyn,  deceased :  and  I 
Older  and  *diiect  Biy  executoiSi  or  the  survivor  of  them,  d&c,  to  place  [*64] 
the  aaaie  oat  on  gQvemment  or  good  real  security,  and  the  interest 


(0  aShwarf  hj  the  Lord  Cbaaoellor  except  as  to  (he  leaTO  to  amend.    See  3  MyL  &  Craig,  407.  J 
(IJ  Tide  9  8iai.  393,  a.  1.    3  MyL  &Cr.  417,a.  1;431»  a  1. 
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arising  tfaere&oai,  as  the  same  shall  become  due,  to  place  out  on  the  like  se- 
curities, so  as  to  accumulate,  and  the  principal  to  be  paid  to  the  said  John 
Josselyn  ai  his  attainment  of  the  age  of  twerUy-four  jreior^,  and  to  pay  ond 
allow  thereout  the  sum  of  6(H.  per  annum,  for  the  board  and  education  of  die 
said  J.  Josstelyn,  unl^l  his  attaimn^it  of  the  age  of  twenty-foiur  years :  and  I 
further  ^npower,  order  and  direct  my  said  executors  (Ht  the  sunrirot  of  them, 
&c.,  to  lay  out  any  part  of  tiie  moneys,  as  they  in  their  discretion  may  thiok 
proper,  in  the  purchase  of  lands  and  real  estate  in  the  counties  of  fissex  or 
Suffolk,  for  the  benefit  of  Uie  said  John  Josselyn,  and  to  be  conveyed  to  them 
accordingly :  but  in  case  the  said  John  Josselyn  shall  happen  to  die  under 
the  age  of  twenty-one  years,  and  widK>ut  leaving  issue  of  his  body  lawfully 
begotten,  then  living,  and  which  shall  be  living  until  his,  her  or  their  age  or 
ages  of  twenty-one  years,  then  I  give  all  the  residue  of  my  goods,  chattels^ 
moneys  and  peisonal  estate,  and  all  real  estate  (if  any)  of  e^ery  kind  and  de- 
scription, unto  my  said  brother  Mark  Josselyn,  if  he  shall  be  then  living, 
during  his  life,  and,  after  his  death,  to  all  his  children  lawfully  to  be  begotten, 
equally  to  be  divided  between  fhem :  but,  in  case  my  said  broths  shall  hap- 
pen to  die  without  leaving  issue  of  his  body  lawfully  begotten  then  living, 
and  which  shall  be  living  until  his,  her  or  their  age  or  ages  of  twenty-one 
years,  then  I  give  all  the  residue  of  my  goods,  chattels,  moneys  and  personal 
estate)  and  also  real  estate,  if  any,  of  every  kind  and  description,  unto  my 
cousin,  Charles  Josselyn,  his  executors  and  administrators. 

The  testator  died  on  the  1st  of  June,  1824,  and  his  will  was  proved 
[*65J    by  his  executors  Mark  Josselyn  and  *Charles  Josselyn.    Mark  Jossel]^ 
diied  on  the  13th  of  July,  1826,  without  having  had  any  issue. 

John  Josselyn  (who  was  the  plaintiff  in  the  cause)  was  eight  3rears  old  at 
the  testator's  death.  The  property  to  which  be  became  entitled  under  the  will 
was  of  large  amount ;  and,  although  the  testator  had  directed  that  only  60/. 
a  year  should  be  allowed  for  his  board  and  education  during  his  minority, 
yet,  by  an  order  in  the  cause  made  in  November,  1826,  182i.  was  allowed 
for  his  maintenance  and  education  from  the  testator's  death  down  to  June, 
1826,  and  150  guineas  per  annum  were  allowed  for  his  future  maintenance 
and  education :  and,  by  two  subsequmt  orders,  one  made  in  February,  1830, 
and  the  other  in  July,  1832,  300Z.  per  annum,  and  4002.  per  annum  were  al- 
lowed for  the  like  purposes.[l] 

The  plaintiff  attained  twenty-one  in  August,  1837,  and,  thereupon,  presented 
a  petition  stating  that  he  was  advised  that,  on  attaining  that  age,  he  became 
entitled^  under  the  toillj  to  a  vested  interest  in  the  testator^s  residuary  estate 
and  the  accumulations  thereof,  and  prapng  that  the  funds  of  which  the  re- 
sidue and  accumulations  consisted,  might  be  transferred  to  him. 

Mr.  Spence  and  Mr.  Wood  appeared  in  suppcHt  of  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Jacob  for  the  drfendant  Charles  Josselyn,  and 

[I]  7  Vide,  In  the  matter  9fMary  England,  1  Run.  Sl  M.  499,  500,  vid  note*,  Am.  Kd. 


CASES  IN  CHANCERY.  67 


1837.— Frewinv. 


Sir  W,  Bame,  £x  liie  defendant  Royce,  the  executor  of  Mark  JosselyD^ 
and  the  enff  oCiier  party  to  the  suit. 

^Tbs  Ticm-Csulucks^ijok  : — ^The  residue  is  actually  given  to  the    [*66] 
jiuatii';  and  the  words  which  follow  the  gift  are  merely  directory  as 
tolbefataie  management  of  what  is  before  given.    I  shall,  therefore,  make 
ID  order  accoidiog  to  the  prayer  of  the  petition. 


Frewin  9.  Lewis. 


UH:  tint  ud  S3d  I>ae.— P<Kir  Ijaw  AiUdndment  Act ;  Jurisdiction  ;  iDJanction. 

AlhMi|b  Um  poor  Im^r  ajmenHiiwmt  met,  enaete  that  no  aider  of  the  poor  law  commimniien  sliall 

WwBOfvi  by  ecrtaar«ri    iato  any  court  oC  recoid  except  the  kmg'j  beach,  and  that  erery 

critt  vhich  ahaU  be  romoved  into  that  court,  shall,  nevertheless,  until  declared  illegal,  coBtinua 

iafone  tad  be  obeyed  in.  the  same  manner  a^  if  it  had  not  been  so  removed  ;  yet  the  court  of 

cbttesrybsB  jurMdietion  to  restrain  the  conrnussioners  and  the  gruardians  of  a  um'on,  from  act- 

■f  ip«  SA  idlfir,  penffiiis  ptceeediaga  nnder  a  eerti9raH  obtained  by  the  plaintiflT  to  try  (ho 

THKftanitiflGi  wete  ttie  governors  and  directors  of  the  united  parishes,  of 
8t  Andijew,  Holbom,  above  the  Bars,  and  St  George  the  Martyr,  elected 
mte  a  local  act  of  the  6tfi  Geo.  lY.,  c.  175.  The  defendants  were '  the  poor 
kwoomnuBmoiieis  a&d  the  guardians  of  the  Holbom  Union  under  th^  poor 
law  anwndnnmt  act,  (4  and  S  WflL  lY.,  c.  76.) 

The  U31  alleged  that,  ever  since  the  passing  of  the  local  act,  the  affairs  of 

fte  two  iBUded  parishes,  so  far  9S  rdated  to  the  po<Hr,  had  been  under  the 

fnanagpnvent  eC  the  board  of  govi^JHors  and  directois  elected  Under  that  act ; 

Ami,  in  Maicfa,  1836,  the  poor  hw  comnussioners  issued  an  order  directing 

thai  those  parobes  and  certain  other  places  should  be  formed  into  a  union,  to 

hecejfad  ^The  Holbom  Union,''  and  that  a  board  of  guardians  for  the 

ahoold  be  chosen  according  to  the  provisions  of  the  poor  law  amend- 

Kt ;  tmd,  by  a  subsequent  orders  they  directed  the  poor  rates  of 

miioa  to  be  placed  under  the  control  of  the  guardians ;  and,  under    [*67] 

osder,  the  jrfatntifis  had  paid  over  considerable  sums  to  the 

and  had  pnt  them  in  possession  of  the  workhouse  of  the  two 
which  was  vested  in  the  plaintiff  by  the  local  ^t.     The  bill 
dOeged  that  the  plaintiffs  had  lately  discovered  that,  by  reason  of  the 
of  the  locd  act,  the  poor  law  commissicmers  had  no  jurisdictioa 
tlie  two  parishes,  and  that  the  plaintiff  were  entitled  to  continue  in  the 
of  the  fmids  and  property  of  those  parishes,  and  in  the  col- 
and  disposition  thereof ;  and  that  they  had  obtained  a  certiorari  for 
the  first  order  of  the  commissioners  into  the  court  of  queen's 
in  <»der  diet  the  same  might  be  quashed,  and  that  the  proceedings 
the  certiorari  were  stfll  pending ;  that,  whatever  might  be  the  decision 
of  tbe  court  of  queen's  bench  as  to  the  legality  of  the  order  of  the  com- 


69  OASES  IN  dHANOraiY. 


1837.— FVewin  v.  Lcfwii. 


missioners,  the  intendod  enlargemeiit  6i  the  worichone  h^as  wholly  unneces- 
sary, and  would  be  very  burdensome  to  the  parishioneirs.  The  bill  prayed 
that  it  might  be  declared  that  the  workhouse  and  the  funds  Taised  for  the 
relief  of  the  poor  in  the  two  united  paiisheSi  were  still  vested  in  the  plaintifi 
under  the  local  act,  and  diat  neither  the  poor  law  commissioners  nor  the 
guardians  of  the  Holbom  Union  had  any  power  to  alter  the  workhouse,  or 
to  dispose  (^  the  funds  of  the  two  parishes,  that  they  might  be  restrained 
from  so  doing. 

The  defendants  demurred  generally  to  the  Mil. 

The  SolicUar  General,  Mr.  Wigramj  Mr.  W.  T.  S.  Daniel,  Mr.  Tom- 
linson  and  Mr.  Collins  appeared  in  support  of  the  demurrer,  and  contended 
that,  although  the  two  parishes  were  united  for  certain  parpoaes  by 
[*68]  the  'local  act,  yet  they  dkl  not  constitute  such  a  union  as  was  contem- 
plated and  intended  by  the  new  poor  law  act ;  and  also  that,  under 
the  105th  section(a)  of  that  act,  the  legality  of  orders  made  by  the  commis- 
sioners could  not  be  called  in  question  in  any  court  except  the  court  of 
queen's  bench,  and,  consequoHly,  that  the  court  of  chancery  had  ne  jurisdic* 
tion  iu  the  present  case.  ' 

Mr.  Knight  Bruee^  Mr.  Jbcoft  and  Mr.  SHuarty  in  support  of  tfie  bill,  said 
that  the  new  poor  law  act  did  not  apply  to  parishes  whidi  were  limited  by 
local  acts  of  parliament,  and,  consequently,  tiiat  the  powers  vested  in  the 
plaintiffs  by  their  local  act,  were  not  abridged  or  m  any  manner  affected  by 
the  new  act.  The  King  v.  The  Poor  Lmo  Commiesimm^  in  ihe  matter 
a/*  the  Parish  of  St.  Pancras.(b)  They  contended,  also,  that,  aitbovgh  the 
poor  law  commisnoners  were  public  f unctionariesj  the  court  of  ehancery  had 
jurisdiction  to  call  in  question  and  control  their  acts.    Rankin  r*  Huskis- 

sonj{c)  Ellis  v.  Earl  Qrey^d)  Attomep  Oene/rai  v.  Farbes.{e) 
[*69]  ""Tas  Yxce^Chancelz^or  : — The  bill  in  the  present  case  clearly 
shows  that  the  legality  of  the  orders  of  the  poor  law  commissioners  iS) 
in  fact,  disputed,  and  the  arguments  used  at  the  bar  in  support  of  the  demur- 
rers, show  that  it  is  at  least  disputable ;  and  I  think  that  I  should  be  departiag 
from  that  safe  mode  oi  pioceeding  uniformly  adopted  by  judges  sitting  in  courts 
of  equity,  if  I  were  to  take  upon  myself.  In  a  case  Ifte  the  present  to  decide 
what  the  law  is,  particularly  as  the  question  as  to  the  legdity  of  the  erders,  is 
now  in  a  train  for  decision  according  to  the  method  pointed  out  by  the  act  of 
parliament,  namely,  the  writ  of  certiorari.  There  being  then,  in  ftet,  a  di^ 
pute  pmding  as  to  the  legality  of  the  orders  of  the  commissionerB,  it  is  alleged, 

(a)  That  section  enacts,  *'  that  no  rule,  order  ot  regnlatioa  of  the  conunisBkmen^raflMitaBtcoiB- 
misBionen,  or  any  of  them,  shall  be  remoyed  or  removeable  by  writ  of  certiorari  into  any  court  ^ 
record,  except  his  majesty's  court  of  kind's  bench  at  Westminster,  and  that  every  rule,  order  or 
regsltttiou  which  shaH  be  remored  by  writ  of  eerHnrari  into  the  said  court  of  kin^s  bench  shall 
sayeitlMkas,  ubIcm  and  until  the  sue  iMl  be  dedand  Oiegal  by  that  eoutycootiiiue  hi  Aififoiee 
and  Tirtoe,  and  be  obeyed,  peifonned  and  enfpiced,  in  such  and  Hm  same  ounaer  and  by  iiiob 
and  the  same  ways  and  means  as  if  the  same  had  not  been  so  remoyed.*' 

(fr)  6  Adol  &  EIL  1.    (e)  Ante,  yol.  4,  pi  13.    (<l)  Ante,  yoL  6,  p.  314.    (e)  9  Myl.  &  Craigi  133. 
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by  the  pbaotiS^  that  certain  things  are  proposed  to  be  (done  by  the  board  of 
gurdisiv  appointed  under  the  new  act,  which  tend  to  put  in  jeopaidyi  not 
aatfAeAmda  belonging  to  the  two  united  parishes  of  Si.  Andrew  aiid  St. 
Oearge,  hat  also  ibe  building  which  now  exists  in  the  Shape  of  a  workhouse, 
the  property  in  which,  the  plaintifl^  contend,  is  still  vested  in  them  under 
liie  provisions  of  the  local  act.    There  can  be  no  doubt  that  this  court  has  a 
phin  hgfat  to  ex^cise  a  jurisdiction  for  the  preservation  of  property  whilst  a 
bonajkk  dispute  is  going  on  between  two  parties  as  to  (he  right  to  that  pro* 
perty,  whether  between  individuals,  or  bodies  corporate  and  individuals,  or 
in  any  other  ibrm.      Now,  supposing  it  should  turn  out,  by  the  decision  of 
the  Coart  of  Q^ueen's  Bench  upbn  tiie  writ  of  certiorari,  that  all  the  orders  of 
the  poor  law  comniissioners  are  wrong,  and  that  the  guardians  are  not  justi- 
fied in  making  the  proposed  alteration  and  enlargement  of  the  workhouse, 
what  feperation  can  the  plaintiffs  obtain?    The  act  complained  of 
will  have  *been  done :  the  enlargem^it  will  have  taken  place.    The    [*70] 
altemion  may  be  perfectly  judicious  if  the  union  directed  by  the  com- 
mianonen  is  to  stand ;  but  it  will  be  most  injudicious  and  detrimental  to  the 
interest  of  the  parishioners  if  the  two  parishes  are  to  continue  as  they  existed 
ooder  the  act  of  the  6th  Geo.  4.    If  the  orders  of  the  commissioners  are  held 
to  be  right  by  the  Court  of  Queen's  fiench,  then,  1  apprehend,  the  only  conse- 
quence will  be  that  the  measiues  which  are  complained  of,  will  be  carried 
into^bcL 

With  reference  to  the  observations  made  on  the  105th  section  of  the  poor 

law  amendment  act,  it  appears  to  me  that  there  is  nothing  to  be  found  in 

that  aedaon  wfiich  prevents  any  other  court  than  the  Court  of  dueen's  Bench 

from  incidentally  judging  of  the  l^ality  of  the  orders  of  the  poor  law  com- 

;  because  a  case  may  arise  in  which  the  commissioners  may  direct 

to  be  done  which  will  have  the  effect  of  trenching  on  the  rights  of 

single  individoal.    Can  it  be  said  that,  in  such  a  case,  the  individual 

would  be  deprived  of  his  action  of  trespass,  or  of  any  other  remedy  which 

the  law  in  general  affords  ?    The  words  of  the  section  are :  "  that  no  rule, 

order  or  v^raiation  of  the  said  commissioners,  or  assistant  commissioners,  or 

any  of  them,  riiall  be  removed  or  removable  by  writ  of  eerthrari  into  any 

court  of  record,  except  his  Majesty's  Court  of  Kng's  Bench  at  Westminster ; 

and  that  every  rule,  order  or  regulation  which  shall  be  removed  by  writ  of 

cotiorors  into  the  said  Court  of  King's  Bench,  shall,  nevertheless,  unless  and 

mtii  the  same  shall  be  declared  illegal  by  that  court,  continue  in  full  force 

and  virtue,  and  be  obeyed,  performed  and  enforced  in  such  and  the  fame 

manner,  and  by  such  and  the  same  ways  jand  means  as  if  the  same 

had  not  been  so  removed,"  or,  in  other  words,  'that  the  removal  of   [*7]  ] 

the  Older  shall  not,  of  itself,  be  taken  to  be  conclusive  of  its  illegality, 

dming  the  time  that  the  question  of  its  legality  is  pending.    So  that  that 

section  only  leaves  the  matter  in  the  same  state  as  if  there  had  been  no  certi- 
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crari  at  all :  and  I  apprehend  that,  notwithstanding  that  clause,  the  rights  c( 
individoals  are,  by  the  frame  of  the  statute,  left  tintouched. 

Inasmuch  as  the  acts  sought  to  be  restrained  by  the  injunction,  aie  acts 
which  can  only  be  done  by  the  board  of  guardians  in  consequence  of  an  or- 
der of  the  poor  law  commissioners,  I  cannot  see  how  the  court  can  sever  the 
one  body  from  the  other :  and  1  apprehmd  that,  in  a  case  like  the  presoit, 
where  there  is  a  grave  question  depending  as  to  the  right  to  do  the  act  com- 
plained of,  this  court  will  not,  in  the  meantime,  suffer  one  of  the  litigating 
parties  to  assume  that  the  law  is  on  his  side,  and  to  jMroceed  to  complete  that 
act,  the  legality  of  which  is  to  be  tried  in  the  priding  litigation.  The  de- 
murrers must,  ttierefore,  be  overruled^a)[l] 


Upon  the  demurrers  being  overruled,  Mr.  Knight  Bruce  moved  for  and 
obtained  an  injunction  according  to  the  prayer  of  the  bill. 

(«)  Th«  rule  nm  which  had  been  granted  for  the  urtiorwi,  was  dboharged  by  Uie  Court  of 
Qaeen*e  Bench.  See  The  Queen  v.  The  Poor  Law  Commis9ioner»  in  the  matter  of  the  Holborn 
Union,  6  Adol.  &.  Ell.  56. 

[1]  Lord  Cottenham,  on  appeal,  4  Myl.  &  Cr.  249,  allowed  the  demurrers,  on  the  authority  of 
the  case  in  the  Queen's  Bench,  (6  Adol.  db  ClL  56,)  conceiving  himself,  though  wHh  mariied  reive- 
tanee,  bound  by  that  decision,  of  which  <*  the  Vice-ChanceUor  had  not  the  benefil :"  and  his  no^ 
being  aware  of  that  decision  "  may  very  well  explain  how  his  Honor  came  to  a  difierent  condosioii.'* 
But  the  Lord  Chancellor,  with  his  accustomed  energy,  (p.  254,)  still  vindicates  the  jurisdiction 
of  his  court    He  says :  "  The  question  of  jurisdiction  was  raised,  and  it  was  argued  by  those  who 
fUpported  the  demurrers  that  this  court  had  no  jurisdiction.    Now  I  apprehend  that  the  limits 
within  which  this  conrt-  interferas  with  the  acts  of  a  body  of  pablie  ftmetionafiesy  eonslitttted  IIIes 
the  poor  law  conuniHiopeii,  are  poifeotly  clear  and  unambiguous.    So  long  as  those  fmH^tioAariflS 
strictly  confine  themselves  within  the  exercise  of  those  duties  which  are  confided  to  them  by  ths 
law,  this  court  will  not  interfere.     The  court  will  not  interfere  to  see  whether  any  alteration  or 
regulation  which  they  may  direct  is  good  or  bad ;  but,  if  they  are  depkrthig  fttmi  that  power  which 
the  law  lias  vested  in  thom,  If  they  are  assuming  to  themselves  a  power  over  property  which  the 
law  does  not  give  them,  this  court  no  longer  considen  them  as  acting  under  the  authority  of  their 
commission,  but  txeati  them,  whether  they  be  a  corporation  or  individuals,  merely  as  persons  deal* 
ing  with  property  without  legal  authority.    That  distinction,  which  is  very  obvious,  sufficiently 
explains  all  the  grounds  on  which  this  court  ever  interferes  with  the  acts  of  bodies  constituted  as 
these  eommisBteners  are.    Many  eases  have  come  judicially  befbre  me,  in  which  I  liave  been  caDed 
to  aet  upon  tfiis  principle ;  more  ospeciaUy  in  the  instance  of  railway  companies,  canal  companies, 
and  other  bodies  incorporated  by  acts  of  parliament,  as  to  which,  while  the  court  avoids  inteifering 
with  that  which  they  do  while  keeping  within  the  limits  of  their  jurisdiction,  it  takes  care  to  con- 
fine them  within  those  limits ;  and  if,  under  pretence  of  an  authority  which  the  law  does  not  gi^o 
them  to  a  certain  extent,  they  go  beyond  the  line  of  their  authority  ,%nd  infringe  or  violate  the 
rights  of  others,  they  become  like  ail  ether  individuals,  amenable  to  the  jurisdiction  of  this  court  by 
iiynnction.    The  present  bill  does  not  state  any  sudi  case,  dbc."    See  fnrth«,  Saimou  v.  BandaUt 
3  Myl.  dc  Cr.  439,  451,  n.  1.    Wiggin  v.  The  Mayor  ^e.  of  New  York,  9  Paige,  16, 20.    The 
Butkwick  fc.  Road  Company  v.  Ebbete,  t  Edw.  Ch.  Rep.  353. 
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*ViGERs  V.  Lord  Audley.[1]  r*72] 

18S7:  Aft  aad  6kh  I>ae.-->PlMdiag ;  Supplemental  Bill. 

Two  Bemben  oC  a  oompaay  filed  a  bill  against  the  directorB,  and  afterwards  obtained  an  injunction 

^aiaiC  Cbexo.     A  new  director  was  afterwards  elected  ;  and,  on  his  doing  an  act  in  conjonctioQ 

wicfc  one  of  the  original  directorB,  which  was  prohibited  by  the  injanction,  the  plafntiffi  filed  a 

SBp|i«iMiilaI  biD  againet  htm,  stating  that  fact,  but  omitting  the  allegations  in  the  original  bOL 

HeU  that  the  |iiamtffl&  had  sUted  sufficient  to  maintain  their  supplemental  biU. 

The  qoeatioQ  in  this  case  arose  upon  the  argument  of  a  demurrer  to  a  sup- 
pleraeiital  bill«     That  bill  was  filed  on  the  22d  of  July,  1837,  by  W.  Tigers 
and  John  Timins,  on  behalf  of  themselyes  and  all  other  the  shareholders  in 
the  West  Cork  Mining  Company,  except  the  defendants  thereto.   It  stated  that, 
in  October,  1836,  the  plaintiffii  filed  their  original  bill  against  Lord  Audley, 
Pike,  Prickett,  Ellis,  Wameford,  Davis  and  Solari,  as  directors  of  the  com- 
piny ;  that  the  original  bill  stated,  amongst  other  things,  the  formation  of  the 
oompany,  an  act  of  parliament  enabling  any  director  to  su^iand  be  sued  on 
behalf  of  the  company,  and  a  contract  alleged  to  have  been  entered  into  by 
Pike  irith  Lord  Audley  for  a  lease  of  certain  mines ;  and  that  the  sharehold- 
eis  of  the  company  were  very  numerous,  and,  therefore,  they  could  not  be 
made  parties  to  the  suit  so  as  to  enable  the  plaintiffs  to  prosecute  it  with  efiisct 
The  supplemeatal  bill  thecf  set  out  the  prayer  of  the  original  bill,  the  object 
of  which  was  to  compel  the  directors  to  refund  certain  stuns  of  money  .which 
they  veie  alleged  to  have  fraudulently  paid  to  Lord  Audley  out  of  the  funds 
of  the  company,  and  to  restrain  them  from  further  disposing  of  or  inter- 
meddling with  those  funds.    It  next  stated  that,  on  the  2d  of  November, 
ISM,  the  Lord  Chancellor  granted  an  injunction  restraining  the  directors 
fiom  signing  or  issuing  any  bills  of  exchange,  promissory  notes  or  other  se- 
eoisCies,  htodio^^  or  pledging  the  company  to  the  payment  of  any  sums  of 
money  to  Lord  Audley :  that,  on  the  23d  of  December,  1836,  the  plaintiffs 
filed  a  st]{^lemental  bill  against  the  defendants  to  the  original  bill, 
**  which,  'after  stating  to  the  purport  and  effect  therein  stated,  prayed    [*73] 
that  all  the  therein  mentioned  discoveries,  statements,  facts  and  cir- 
cnmatances  might  be  taken,  treated  and  considered  as  supplemental  to  and  in 
aid  of  the  said  original  bill  and  of  the  relief  sought  thereby,  and  that  the  de- 
fendants might  be  restrained  as  therein  mentioned  and  as  prayed  bv  the 
origimd  Mil,  and  otherwise  as  therein  mentioned." 

The  first  mentioned  supplemental  bill  then  stated  that,  on  the  27th  of  Do- 
eember,  1836,  an  order  was  made  by  the  Vice-Chancellor,  restraining  Pike, 
Prickett  and  Wameford  from  interfering  with,  possessing,  receiving  or  dis- 
poong  of  the  funds  of  the  company,  and  that  that  order  was  afterwards 
affirmed  by  the  Lord  Chancellor :  that  Pike,  with  the  aid  and  concurrence 
of  Solari,  or  Pike  and  Solari  conjointly,  determined  to  nominate  or  obtain  the 

[1]  &  C.1ml  lA  a  praTione  itage,  9  Myl.  it  Cr.  49. 
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nomination  of  a  temporary  director  of  the  company ;  and,  accordingly,  Knapp 
was  appointed  or  nominated  by  Pike,  Solari  and  the  other  directors  acting 
with  them :  that,  in  April,  1837,  Knapp  and  Solari  fraudulently  concurred  with 
Pike,  in  appointing  Elkington  (who  was  in  insolvent  circamstances)  a  tem- 
porary director:  that  the  company  being  pressed  to  make  some  payments, 
Solari,  Knapp  and  Elkington,  acting  in  collusion  together  and  with  Pike,  de- 
termined on  borrowing  money,  on  behalf  of  the  company,  from  Solari ;  and, 
under  the  pretence  of  some  resolutions  of  Solari  and  of  Knapp  and  Elkington 
as  such  temporary  directors,  Solari  made  some' advances  of  money  for  the 
company;  amounting,  as  he  alleged,  to  1139{. :  that,  in  order  to  ruin  the  com- 
pany or  otherwise  effect  sonae  sinister  object  of  the  said  parties,  a  writ  was, 
on  the  i4th  of  June,  1837,  sued  out,  in  the  name  of  Solari,  against  Prickett, 
as  a  director  of  the  company,  as  the  nominal  defendant  in  an  action 
[V4]  of  debt  at  the  *suit  of  Solari,  for  his  alleged  advances ;  and,  on  the 
ISth  of  the  same  month,  an  appearance  to  the  writ  was  entered,  for 
Prickett,  by  Semi's  attorney,  and,  on  the  21st,  a  judgment  by  default  was 
signed  for  Solari,  and,  in  July  following,  execution  was  issued  thereon,  and 
the  goods  and  chattels  of  the  company  were  seized,  and  were  advertised  for 
sale  on  the  25ch  of  that  month :  that  an  action  had  been  commenced  by  EI- 
kington,  against  Prickett,  for  a  debt  alleged  to  be  due  to  him  from  the  com- 
pany, in  which  similar  proceedings  had  taken  place :  that  both  those  actions 
were  fraudulent  as  against  the  shareholders :  that  Solari  and  Eoiapp  being 
themselves,  merely  temporary  directors,  had  no  right  or  power  to  nominate 
Elkington  as  a  director,  and  such  appointment  was  altogether  void. 

The  first  nientioned  supplemental  bill  prayed  that  all  the  aforesaid  several 
matters  mi^ht  be  taken  as  supplemental  to  the  former  suits,  and  that  the 
plaintiffs  might  have  all  the  same  benefit  thereof  against  the  defendants  as 
they  were  entitled  to  in  respect  of  the  several  matters  in  their  former  bills 
alleged,  and  might  have  such  and  the  like  relief  against  the  defendants,  Knapp 
and  Elkington,  as  was  prayed  by  their  former  bills  and  as  they  were  entitled 
to  against  the  several  other  defendants  therein  named,  and  that  Solari  and 
Knapp  might  be  restrained  from  proceeding  with  their  actions. 

Knapp  but  in  a  general  demurrer. 

Mr.  Wigram  and  Mr.  Toller,  in  support  of  the  demurrer,  said  that 
Knapp  was  not  required  to  answer  the  bills  in  the  formet  suits,  nor  was  it 
shown  that  he  was,  in  any  manner,  bound  by  the  orders  made  tberein; 
[V5]  that,  as  the  same  relief  was  prayed  against  him  as  was  Sprayed  by  the 
former  bills  and  as  the  plaintiflb  were  entitled  to  against  the  other  de- 
fendants therein  named,  it  was  not  sufficient  to  refer  to  those  bills,  in  the  usual 
form,  as  being  on  the  files  of  the  court ;  but  the  case  made  by  those  bills  ought 
to  have  been  stated  over  again ;  for,  as  the  record  now  stood,  it  did  not  appear 
that  the  plaintiffs  had  any  equity  to  the  rriief  prayed.    Phelps  v.  Sprouhia) 


(a)  Antei  roLi,  |».  318. 
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^Mr.  Knigit  Bruotj  Mr.  Wakefield  and  Mr.  Rogers^  for  the  plaintiffs,  said 
t\uil  the  fenner  bills  were  referred  to  as  remaining  filed  as  of  record  in  the 
Govrt,  uidy  cberefore,  all  their  contents  were  embodied,  by  reference,  in  the 
bill  demoned  to:  that,  as  equitable  relief  was  sought  against  the  directors,  all 
of  Ibeni  most  be  parties  to  the  discussion  of  the  question :  and,  if  a  new  direc- 
torAoait  to  interrene  in  matters  which  were  in  litigation,  he  must  be  made 
a  paity  erea  if  he  were  an  innocent  director,  as  the  equity  could  not  be  admin- 
istered withooi  him :   that,  moreover,  Knapp  was  charged  with  having,  in 
coliosioii  with  Pike,  borrowed  money  on  behaJf  of  the  company,  in  disregard 
of  tbe  inju]icti<Hi  that  had  issued  against  the  other  director ;  and  that  that  and 
tl^  ether  charges  against  him,  showed  that  he  was  properly  made  a  party  to 
thel»lL 

Thb  Yick-Ch  anc£i«lor  : — ^All  that  I  intended  to  do  in  Phelps  v.  Sprmde 

was  to  act  upon  the  proposition  laid  down  by  Lord  Redesdale^  namely,  that 

a  peooo  who  files  a  bill  of  revivor  must  show  a  title  to  revive ;  that  is,  he  must 

state  so  nmch  of  the  original  bill  as  is  necessary  to  show  that  he  has  a  right 

toxevive.(a) 

Id  Ibis  case  the  supplemental  bill  which  has  been  demurred  to,    [T6] 
stetes  that  the  original  bill  was  filed  against  Lord  Audley  and  certain 
other  peraons  who  were  directors  of  the  West  Cork  Mining  Company,  and 
that  an  injunction  was  asked  for  and  granted  to  restrain  the  directors  from 
issaing  bills  of  exchange  or  other  securities  binding  the  company  to*  the  pay- 
ment of  any  sums  of  money  to  Lord  Audley.    l^hen  a  supplemental  bill  was 
filed  against  the  same  defendants,  and  an  injunction  was  granted  which  re- 
stzamedPike  and  two  of  the  other  directors  from  intefering  with  the  funds  of 
the  oompany*,  and  that  injunction  was  upheld  by  the  Lord  Chancellor. 
Then  it  appears  that  Knapp  was  subsequently  appointed  a  temporary  director 
QDder  afcmnstances  that  were  collusive  and  fraudulent :  and  then  it  is  stated 
that  Soiarj,  Knapp  and  Elkiogton,  acting  in  collusion  together  and  with 
Pike^  determined  on  borrowing  money  from  Solari,  on  behalf  of  the  com- 
pany, and  that  Solari,  under  the  pretence  of  some  resolutions  made  by  him  in 
conjonction  with  Knapp  and  Elkington  as  temporary  directors,  made  some 
advances  of  money  for  the  company.    Now  is  not  that,  in  substance,  a  viola 
tion  c^  the  injunction  which  was  upheld  by  the  Ix)rd  Chancellor?    For  the 
moment  the  money  was  borrowed  for  the  company,  it  became  the  funds  of 
the  company,  and,  consequently,  the  act  so  stated   to  have  been  done  by 
Knapp  in  collusion  with  Pike,  after  he  had  been  elected  a  temporary  director 
of  the  company,  was,  in  effect,  an  interference  with  the  funds  of  the  company : 
and  it  would  be  strange  to  say  that,  if  it  was  thought  hght  to  restrain  Pike 
from  interfering  with  the  funds,  a  temporary  director,  subsequently  elected, 
is  at  hberty  to  concur  with  him  in  doing  an  act  which  the  Lord  Chancellor 
had  prohibited.     As   it  then  appears  that  the  judges  of  the  court  have 

(I)  8€6  Treat  oa  PleaiL,  3a  edit  p.  59,  and  4th  tdit.  p.7G. 
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[77]  granted  injiincticms,  no  furttier  statement  "^was  necessary  for  the  pur 
pose  of  showing  that  the  ^daintiflSs  had  an  equity. 
It  is  not  necessary  for  a  plaintiff,  when  he  files  a  supplemental  bill  to  state 
in  it  all  the  circumstances  of  the  case  at  length.  All  that  is  requisite  is  thai 
he  should  state  so  much  of  the  case  as  shows  that  there  was  an  eqoity ;  aad, 
as  the  plaintiffs  in  this  case  have  stated  that  the  judges  of  the  court  have 
granted[injunctions  in  the  prior  stages  of  the  eause,  tibey  have  stated  sufficient 
to  show  that  there  was  an  equity :  and  the  consequence  is  that  the  demurrer 
must  be  overruled.[l] 


GiBBINS  V.   MaINWARING. 

1837:  13th  December.— Receiver;  Practice. 
Receiyer  granted  against  a  defendant  who  was  out  of  the  jarisdiction. 

In  this  case,  Mr.  Knight  Bruce^  for  the  plaintiff,  moved  for  a'  receiver 
against  the  defendant,  who  was  out  of  the  jurisdiction. 
The  Vice-Chancellor  made  the  order.(a)  [2] 


[*78]    •The  Attorney  General  r.  The  London  and  Southampton 

Railway  Company. 

1837 ;  14th  Deeember.-'*Con0tniotion  of  Railway  Act,  ae  to  craning  raade. 

By  the  Southampton  Railway  act,  it  was  enacted  that  it  shoold  be  lawful  for  the  Company,  ac- 
cording to  the  provisions  and  snl^ect  to  the  restrictions  of  the  act,  to  construct  in,  uponracroM 
under,  or  over,  any  lands,  straets,  roads,  rivers,  &c.,  such  bridges,  arches,  piera,  &«.,  as  they 
should  think  proper :  that,  when  any  bridge  should  be  erected  for  carrying  the  railway  orer 
or  acttMs  any  road,  the  span  of  the  arch  should  be  formed  so  as  to  leave  a  dear  axA  open  epac^i 
under  every  arah,  of  not  less  than  fifteen  feet :  that  in  all  oases  in  which  any  road  should  be 
found  necessary  to  be  cut  through,  diverted,  taken  or  so  much  injured,  as  to  be  impassable 
for  passengers  or  carriages,  the  Company  should,  before  any  road  should  be  so  cut  through 

(a)  Set  Ta^field  v.  Irtdne,  2  Russ.  149. 

[1]  Vide  Wood9  v.  Woods,  10  Sim.  197.    Byrne  v.  Byrne,  I  Flann.  &  KeL  446. 

[3]  "  As  a  general  rule  a  receiver  is  not  granted  without  notice  to  the  defendant,  unless  the  time 
for  his  appearance  has  expired  ;  except  where  such  defendant  has  fraudulently  withdrawn  himself 
firom  the  jurisdiction  of  the  court,  to  prevent  the  service  of  process  upon  him.    But  under  special 
circumstances,  where  it  b  necessary  to  appoint  a  receiver  of  the  property  of  an  absentee  to  prevent 
its  being  wasted  or  removed  beyond  the  jurisdiction  ot  the  court,  a  receiver  will  be  appointed  e^ 
f^rUp    In  the  present  case  it  was  not  shown  that  the  defendant  had  any  property  of  a  pertsbable 
nature,  or  any  choses  in  action  which  would  be  in  danger  of  being  lost  if  not  collected  immediately  ; 
or  that  any  other  special  circumstances  existed  to  render  it  necessary  or  proper  to  put  a  receiTer 
npon  the  defendant's  property,  without  giving  him  an  opportnnity  to  be  heard."    Walworth,  Ch. 
Sm^crd  V.  SinelatTf  8  Paige,  373.     A  receiver  cannot  be  appointed  upon  personal  notice,  aerved 
upon  the  defendant  personally,  or  without  leave  of  the  court ;  and  such  leave  will  not  be  granted, 
unless  it  appear  that  the  plaintiff  has  used  due  diligence  to  compel  an  appearance.    Ramebottom  v* 
FreenuLn,  4  Beav.  145.    And  see  3  Ruse.  1S3,  n.  1.    Stratton  v.  Damdeont  1  Run.  &  M.  484, 
485,  andn.  Am.  Ed.      The  People  v.  NorUfn,  1  Paige,  17.    Bloodgood  ▼.  Clark,  4  Paige,  577. 
Gibson  v.  Martin,  S  Paige,  481. 
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4i«.,  c«Me  a  aaffideat  carnage  or  hone^road,  as  the  oaae  might  require,  to  be  made  iwtead 
thereof,  as  eoavenleiit  for  paBaengere  and  carriages  a«  the  road  to  be  cat  through,  &c,  or  as 
near  thereto  as  might  be,  and  should  cause  the  same  to  be  put  into  good  order  where  the  former 
road  eoald  not  be  more  easily  restored  ;  and,  when  the  road  eat  through,  &c.  should  be  a  turn- 
pike read,  the  subslitQted  road,  if  temporary,  should  be  set  out  and  made  as  aforesaid,  and^the 
priM^  road  should  be  restored  within  six  months ;  and  the  railway,  where  it  should  cross 
SBoh  tompike  road,  should  be  constructed  and  kept  in  repair  so  as  to  prevent,  as  far  as  practi- 
cable, any  obstraction  to  the  passage  along  the  road.  Held,  that  the  company,  in  carrying  a 
bridge  orer  a  turnpike  road,  might  erect  the  piers  upon  the  road,  and  were  not  bound  to  leave 
more  than  a  clear  open  space  of  fifteen  feet  under  each  arch,  notwithstanding  the  original  width 
of  tfaa  nod  would  be  conaderaUy  leawned  thereby. 

By  the  London  and  Southampton  Railway  act  (4  &  6  Will.  4,  c.  88;)  it  was 
enacted  that,  for  the  purposes  and  subject  to  the  restricotins  of  the  act,  it 
should  be  lawful  for  the  company,  and  they  were  thereby  empowered  for  the 
purposes  and  according  to  the  provisions  and  subject  to  the  restrictions  of  the 
act,  to  make  or  construct  in,  upon,  across,  under  or  over  any  lands,  streets, 
livers,  roods,  &c..  such  inclined  planes,  tunnels,  embankments,  bridges,  arches^ 
piers,  roads,  dc^c,  as  they  should  think  proper :  sect:  9.  That,  where  any 
bridge  should  be  erected  by  the  company,  for  the  purpose  of  carrying 
the  railway  over  or  across  any  turnpike  road  *or  oth^  public  high-  [*79] 
way,  the  span  of  the  arch  of  such  bridge  should  be  formed  and  con- 
tinued of  such  width  as  to  leave  a  clear  and  open  space  under  every  such 
arch  of  not  less  than  fifteen  feet:  sect.  74.  That,  in  all  cases  in  which^  in 
the  exercise  of  any  of  the  powers  granted  by  the  act,  any  part  of  any  carriage 
Or  horse  load,  either  public  or  private,  should  be  found  necessary  to  be  cut 
through,  diverted,  raised,  sunk,  taken  or  so  much  injured  as  to  be  impassible 
for  passengers  or  carriages  or  the  persons  entitled  to  the  use  thereof,  the  com- 
pany should,  at  their  own  expense  and  before  any  road  should  be  so  cut 
thn>ugb|  diverted,  raised,  sunk,  taken  or  injured  as  aforesaid,  cause  a  sufficient 
carriage  or  horse  road  (as  the  case  might  require)  to  be  set  out  and  made  in- 
stead thereof,  as  convenient  for  passengers  and  carriages  as  the  road  to  be 
cat  through,  diverted,  &c.,  or  as  near  thereto  as  nught  be,  and  should  cause 
the  same  to  be  put  into  good  and  substantial  order  and  condition,  where  the 
(oimer  road  could  not  more  easily  be  restored ;  and,  where  the  road  cut 
through,  diverted,  &c.,  should  be  a  turnpike  road,  the  substituted  road,  if  tem- 
porary, should  be  set  out  and  made  as  aforesaid,  and  the  principal  road  should 
be  restored  within  six  calendar  montlis  next  after  the  commencement  of  the 
operation ;  and  that  the  railway,  where  it  should  cross  such  turnpike  road, 
should  be  constructed  and  kept  in  repair  in  such  manner  as  to  prevent,  as  far 
as  might  be  practicable,  any  obstructipn  to  the  passing  along  such  turnpike 
road:  sect.  77. 

The  railway  company  having  made  preparations  for  erecting  an  arch 
across  the  turnpike  road  from  London  to  Portsmouth,  at  Ditton  Marsh,  where 
the  road  was  thirty-eight  feet  wide,  the  information  was  filed,  alle- 
ging that  the  clear  space  under  the  arch  would  be  of  the  width  'of   [*80] 
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wenty-foar  feet  only,  which  was  much  less  than  Che  average  •  wid 
of  th^  road,  and  wholly  inadequate  to  the  great  traffic  on  it ;  and,  cons 
quently,  the  projected  lessening  of  its  width,  would  be  attended  with  da 
ger  and  inconvenience  to  the  public,  and  would  be,  in  laet,  a  public  ni 
sance.  The  information  prayed  that  the  company  might  be  restrained  fro 
proceeding  to  erect  the  arch,  and  from  erecting  any  other  arch  or  buiidin 
upon  or  across  the  road  which  would  so  obstruct  or  narrow  it  as  to  be  a  nu 
sance  or  injury  to  the  public. 

A  motion  was  now  made  for  the  injunction,  supported  by  affidavits  vet 
fying  the  statements  in  the  information.  Affidavits  also  were  made  on  b< 
half  of  the  company,  showing  that  the  road,  in  certain  parts  of  it  where  th 
traffic  was  greater  than  at  Ditton  Marsh,  was  not  twenty  four-feet  wide. 

Mr.  Knight  Bruce,  Mr.  Faster  and  Mr.  Sfugden^  in  support  of  the  mo 
tion : — According  to  the  construction  which  the  company  put  upon  the  act 
a  width  of  fifteen  feet  is  all  that  they  can  be  required  to  give  in  any  case 
But  it  is  evident  that  a  width  Uiat  may  be  sufficient  at  one  place,  may  be 
wholly  insufficient  at  another,  and,  consequently,  the  legislature  does  not 
say  that,  where  the  company  are  under  the  necessity  of  carrying  a  bridge 
over  a  road  the  spalft  of  the  arch  shall,  in  no  case,  be  greater  than  fifteen 
feet,  but  merely  that,  in  no  case,  shall  it  be  less.    The  legislature  considered 
that  a  space  of  fifteen  feet  was  the  least  width  that  the  safety  and  conve- 
nience of  the  public  could,  in  any  case,  !iequire :  but  it  did  not  mean  to  enact 
that  no  greater  space  should  be  allowed,  where  the  safety  and  con- 
[*81]    venience  of  the  public  required  it.     *  Prima  fade^  the  road  as  ii 
now  is,  must  be  tak^i  not  to  be  wider  than  is  requisite :  indeed 
some  of  our  affidavits  state  that  a  width  of  forty  feet  is  necessary;  but 
they  all  agree  that  a  less  width  than  thirty  feet  will  be  both  dangerous 
and  inconvenient  to  travellers  on  the  road.     The  defendants*  affidavits 
do  not  state  that  the  present  road  is  unnecessarily  wide ;  but  they  merely 
contain  the  speculative  opinions  of  the  deponents  as  to  what  the  conve- 
nience of  other  persons  may  require.    The  77th  section  of  the  act  aids  the 
construction  which  we  contend  for ;  for  it  enacts  that  a  new  road,  where  it 
is  necessary  to  make  one,  shall  be  set  out  and  made  as  convenient  for  passen- 
gers and  carripges  as  the  old  one.     Can  it  then  be  said  that  a  road  which  is 
only  fifteen  feet  wide,  is  as  convenient  for  passengers  and  carriages  as  ooe 
that  is  thirty-eight  feet  wide?    The  new  hignway  act  (6  &  6  Will.  4,  c.  50, 
s.  69,)  shows  that  the  legislature  considers  thirty  feet  to  be  the  proper  width 
of  a  public  road :  for  it  imposes  penalties  on  persons  making  encroachments 
within  fifteen  feet  of  the  centre  of  the  road. 

In  Blakemore  v.  The  Olamcrganshire  Canal  Navigation^{a)  I^^ 
Brougham,  C,  speaking  of  acts  of  parliament  of  the  same  nature  as  the  one 
now  under  consideration,  says :  ''  When  I  look  upon  these  acts  of  parliament, 

(a)  See  1  Myl  Sl  Keen,  162. 


CASES  IN  CHANCERY.  83 


IfllTi     Attoraey  Geoenl  ▼.  SoathunpUm  Railway  Company. 


I  reg^ud  than  all  ia  die  light  of  contracts  made,  by  the  legislature,  on  behalf 
evoy  penoQ  interested  in  any  thing  to  be  done  under  them :  and  I  have  no 
heaitetiao  in  aasexting  that,  unless  that  principle  is  applied  in  construing 
elatalsi  of  this  description,  they  become  instruments  of  greater  oppres- 
sion than  any  thing  in  the  vr)iole  system  of  administration  under  *our    [*82] 
conscitnticm.     Stx:h  acts  of  parliament  have  now  become  extremely 
numerons ;  and  from  their  number  and  operation,  they  so  much  affect  indi- 
▼idnab,  that  I  apprehend  those  who  come  for  them  to  parliament,  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the  legislature  empowers 
and  CQoapds  them  to  do,  and  that  they  shall  do  nothing  else : — ^that  they 
sfaaU  do  and  shall  forbear  all  that  they  are  thereby  required  to  do  and  to  for- 
bear, as  wen  vnih  reference  to  the  interests  of  the*pubUc  as  with  reference  to 
the  intercsts  ctf  individuals.''    This  is  the  true  point  of  view  in  which  all  acts 
of  parliament  like  the  present,  ought  to  be  regarded. 

Mr.  Wigrofn  and  Mr.  Duckwarifi  for  the  defendants : — ^By  the  9th  section 
cC  tfK  act,  the  company  are  empowered  to  construct  bridges  and  arches  upon 
as  well  as  across  and  over  turnpike  roadS;  as  they  may  think  proper  ;  and> 
tbeiefine,  if  the  T^ords,  ^  according  to  the  provisions  and  subject  to  the  resiric*- 
tkms  of  the  act"  had  been  omitted,  the  company  might  have  made  the  arches 
of  the  bridge  of  any  width  that  they  pleased.    The  restriction  imposed  by  the 
act,  is  that  a  clear  and  open  space  shall  be  left,  under  every  arch,  of  not  less 
than  fiftttn  feet.    Taking  then  both  the  sections  together,  it  is  clear  that  the 
company  axe  empowered,  by  the  act,  to  construct  bridges  over  turnpike  roads* 
and  to  make  a  roadway,  under  each  arch,  of  the  width  of  fifteen  feet.    The 
le^iiaJUixe  eonsidered  that  that  was  the  width  which  the  safety  and  conveni- 
ence of  the  public  required:  and  the  act  nowhere  says  that  the  company  are 
noC  to  diminidi  the  width  of  roads  where  they  are  unnecessarily  wide.    If  it 
had  been  the  intention  of  the  legislature  that  the  existing  width  of  the 
naads  Aomid  be  preserved,,  it  would  *have  been  easy  to  say  so.    The    [*83] 
trustees  of  the  road  had  notice  that  it  was  the  intention  of  the  company 
to  apply  tor  the  act,  why  then  did  they  not  procure  a  special  provision  to  be 
inserted  in  the  act,  for  preserving  the  original  width  of  their  road  1    Special 
danaes  are  inserted  in  the  act  for  the  protection  of  the  river  Wey  navigation 
and  other  public  undertakings. 

The  Court  of  Chancery  never  interferes  to  restrain  a  general  nuisance,  with- 
oot  sending  the  questicm  to  be  tried  in  a  court  of  law.  J%e  Attorney 
Gemeral  ▼.  Cleaver,  (a) 

Mr.  JSmiffhi  Bruce  in  rqdy : — ^The  act  gives  no  power  to  the  company,  in 
crawig  the  road,  to  occupy  any  part  of  it  with  a  pier,  buttress  or  any  other 
boiUiDg.  In  the  9th  section,  the  words  ^'  in  and  upon"  apply  to  lands  only : 
the  words  '^  across  and  over,"  are  applicable  to  roads  and  rivers :  and  it  is  ob- 
servable that  all  the  prepositions  used  in  the  9th  section^  except  ^  across  and 
oTcr,"  are  omitted  in  the  74th  section.    The  provision  that  there  shall  be,  at 

(«)  isytti.sii. 
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least,  a  certain  space  under  each  arch,  cannot  be  construed  as  a  provision  that 
there  shall  be  no  greater  space.    The  minimum  is  fixed,  but  the  maximum  is 
not,  unless  the  words  "  not  less  than''  are  to  be  taken  to  mean  *'  not  more  than." 
At  all  events  the  act  gives  no  power  to  the  company  to  touch  the  surface  of 
any  road. 
The  Vice-Chaitcellor  : — In  this  case  it  is  observed  that,  by  the  9th  sec- 
tion of  the  act  of  parliament,  it  is  enacted  that,  for  the  purposes  and 
[*84]    subject  to  the  restrictions  of  the  act,  it  shall  *be  lawful  for  the  com- 
pany, their  deputies,  engineers,  contractors,  servants,  agents  and  work- 
men, and  all  other  persons  by  them  authorized,  for  the  purposes  and  accord- 
ing to  the  provisions  and  subject  to  the  restrictions  of  the  act,  to  make  or  con- 
struct in,  upon,  across,  under  or  over  the  railway  or  other  works,  and  in, 
upon,  across,  under  or  over  any  lands,  streets,  hills,  vallejrs,  roads,  rivers,  ca- 
nals, brooks,  streams  or  other  waters,  such  inclined  planes,  tunnels,  embank- 
ments, bridges,  arches,  piers,  roads,  ways,  passages,  conduits,  drains,  cul- 
verts, cuttings  and  fences  as  the  company  should  think  proper.    Now,  if  it 
stood  there,  there  would  be  a  general  power  given  to  the  company  not  mere- 
ly to  make  a  bridge  over  or  across  a  road,  but  also  to  erect  piers  and  arches 
in  and  upon  the  road.    Bui  that  general  power,  given  by  the  9th  section,  is 
clearly  iiitended  to  be  restricted  to  a  certain  extent ;  for  the  company  are  only 
enabled  to  do  those  things  which  the  9th  section  empowers  theai  to  do,  ac- 
cording to  the  provisions  and  subject  to  the  restrictions  of  the  act ;  and,  when 
you  look  at  the  74th  section,  you  see  that  it  enacts  that  ^'  where  any  bridge 
shall  be  erected  by  the  company  for  the  purpose  of  carrying  the  railway 
^  over  or  across  any  turnpike  road  or  other  public  highway,  the  span  of  the 
arch  of  such  bridge  shall  be  formed,  and  shall,  at  ail  times^  be  and  be  continu- 
ed of  such  width  as  to  leave  a  clear  and  open  space  imder  every  such  arch 
of  not  less  than  fifteen  feet,  and  of  a  height,  from  the  surface  of  such  turnpike 
road  to  the  centre  of  such  arch,* of  not  less  than  sixteen  feet,  and  of  a  height, 
from  the  surface  of  any  other  public  highway  to  the  centre  of  such  arch,  of 
not  less  than  fourteen  feet ;"  prima  facie^  therefore,  one  would  have  supposed 
that  the  general  power  given  to  the  company  by  the  9th  section,  would  have 
been  capable  of  being  exercised  by  them  in  any  way  they  thought 
[•86]    *proper,  provided  that  in  crossing  a  turnpike  road  by  a  bridge,  they 
did  not  make  the  open  space  under^'the  arches,  less  than  fifteen  feet 
wide.    It  was  obviously  the  intention  of  the  legislature  to  empower  the 
company  to  erect  the  piers  of  the  arches  on  the  road,  provided  a  olear,  open 
space  of  not  less  than  fifteen  feet  was  left,  for  the  publici  between  the  piers. 

But  it  was  said  that  that  was  not  the  construction  which  ought  to  be  put 
upon  the  two  seetions  before  mentioned ;  for,  if  we  look  at  the  77th  section 
of  the  act,  we  shall  find  these  words :  "  that,  in  all  cases  in  which,  in  the 
exercise  of  any  of  the  powers  hereby  granted,  any  part  of  any  carriage  or 
horse  road,  either  public  or  private,  shall  be  found  necessary  to  be  cut  through, 
diverted,  raised,  sunk  or  so  much  injured  as  to  be  impassable  for  passengers 


CASES  IN  CHANCERY.  87 

^^^^-^P^H^V^M '         J->  ■  ■  ■      I    ■  ■  ■'  ^    -       —  —    -  -       ^ f. 

1837. — Altmney  G«nenl  t.  8ottthuii{iton  Railway  Company. 

or  carriages  or  the  persons  entitled  to  the  use  thereof^  the  company  shall  at 
their  own  expense  and  before  any  road  shall  be  so  cut  though,  diverted,  raised 
sunk,  teireo  or  injured  a^  aforesaid,  cause  a  sufficient  carriage  or  horse  road, 
as  tbe  case  may  require,  to  be  set  out  and  made  instead  thereof,  as  convenient 
At  fmeaeagexs  and  carriages  as  tbe  road  to  be  cut  through,  diverted,  raised, 
sank,  taken  <»*  injured  as  aforesaid,  or  as  near  thereto  as  may  be,  and  shall 
caose  the  same  to  be  put  into  good  and  substantial  order  and  condition  where 
the  fonner  road  cannot  more  easily  be  restored ;  and,  when  the  road  out 
through,  diverted,  raised,  sunk,  taken  or  injured,  shall  be  a  turnpike  road,  the 
substituted  road,  if  temporary,  shall  be  set  out  and  made  as  aforesaid,  and  the 
original  road  shall  be  restored  within  six  calendar  months  next  after  the  com- 
mencement  of  Uie  operation  \  and  the  railway,  where  it  shall  cross  such 
turnpike  road^  shall  be  'constructed  and  kept  in  repair  in  such  manner    [*S6] 
as  to  prevent,  as  far  as  may  be  practicable,  any  obstruction  to  the  pas- 
sage ^ong  such  turnpike  road."    Now  that  section  points  at  two  things ;  first, 
wfaete  it  may  be  necessary  to  divert  the  road  temporarily,  and,  secondly, 
where  it  may  be  necessary  to  divert  it,  absolutely  and  altogether,  for  an  inde- 
finite period  of  time ;  and  then  it  provides  that,  where  the  railway  crosses  the 
road,  it  shall  be  constructed  and  kept  in  repair  so  as  to  prevent,  as  far  as  may 
be  {vaeticable,  any  obstruction  to  the  passage  along  tbe  road.    But  that  pro- 
vision appears  to  me  not  to  be  a  general  provision,  applying  to  all  the  oth(Hr 
sectkxis  of  the  act,  but  only  to  the  particular  case  contemplated  in  that  section, 
namely,  to  a  case  where  there  may  be  a  diversion  of  a  road  for  any  particular 
porpoae,  either  temporarily  or  absolutely ;  but  it  has  no  relation  to  the  case 
Gonlem^ilated  by  the  74th  section  which  is  only  a  modification  of  the  general 
power  given  by  the  9th  section. 

It  seems  to  me  to  be  useless  for  the  court  to  consider  whether  the  enactments 
of  tbe  act  may  or  may  not  produce  inconvenience,  or,  perhaps;  damage  to  the 
poblic  Tbe  legislature  gives  what  power  it^lhinks  proper,  either  to  an  indi- 
vidoal  or  to  a  body  corporate,  and  defines  that  power  in  the  manner  which  it 
most  fit ;  and  it  is  not  the  province  of  a  judge  to  determine  what  the 
or  inconvenience  of  the  public  may  require. 

b  my  opinion  it  is  plain  beyond  a  doubt,  upon  this  act  of  parliament,  that, 
if  a  clear  open  space  of  not  less  than  fifteen  feet  is  left  under  the  arch 
of  the  bridge,  tbe  company  may  erect  the  pier%of  the  bridge  on  *the    [*87J 
road,  and  may  make  the  bridge  in  any  manner  they  may  think  proper ; 
and,  therefore,  I  think  that  there  is  no  foundation  for  this  application. 

But  though  this  is  my  opinion,  and,  that  being  so,  it  woidd  not  be  right  for 
me  to  grant  the  injunction ;  yet  if  the  relators  think  it  right  to  take  the  opin- 
ion of  a  court  of  law  upon  the  question  raised  by  this  information,  I  will  give 
them  leave  so  to  do ;  but,  at  present,  I  shall  not  grant  the  order  that  is  asked 
for :  and  I  shall  reserve  the  consideration  of  the  costs  of  the  motion,  if  the 
xelators  think  proper  to  take  the  opinion  of  a  court  of  law,  until  I  know  the 
result  oC  the  proceedings  at  law. 
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Ward  u  Cooke* 

1838:  ISth  Jan.— Opening  Biddings. 

Four  loto  were  toM  for  6102.,  602.,  302.  aad  202.  ■ererally,  to  tlio  nmo  pezaon.    The  eouit  opened 

the  faiddiaga  on  an  advance  of  1602.  on  7102.,  the  whole  amoant  of  the  oalea,  but  would  not 

order  the  lots  to  be  teeold  in  one  lot 

The  estate  directed  to  be  sold  by  &e  decree  in  ttiis  cause,  was  put  up  for 
sale  in  twenty-two  lots,  but  only  eighteen  of  the  lots  were  sold.  Afterwards 
the  remaining  four  lots  were  again  put  up  for  sale,  and  all  of  them  were  pur- 
chased by  the  same  indiyidual,  for  the  several  sums  of  6lO{^  602.,  20L  and 
20/.,  amounting  together  to  7102. 

Mr.  O.  Richards  now  moved  that  the  biddings  for  the  four  lots  might  be 
opened,  upon  an  advance  of  100^  upon  the  710/.,  and  that  the  lots  might  be 
resold  in  one  lot.    He  cited  Brookfield  v.  Bradley,  (a) 

Mr.  Knight  Bruce  and  Mr.  Oampbellj  for  one  of  the  parties  in  the  cause, 
opposed  the  motion  on  the  groimd  that  Mr.  Richard^  client  was  present 

at  the  sale. 
[♦88]       'The  Vice-Chancellor  said  that  he  would  not  alter  the  original 
scheme  of  sale,  without  some  reason  being  assigned  for  it ;  but  that, 
if  Mr.  Richards^  client  would  advance  160/.  upon  the  whole  amount  of  the 
biddings,  he  would  order  them  to  be  opened.[l] 
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1838:  16th  Jan. — Feme-coverte ;  Infant;  Next  Friend. 

A  enit  woa  instituted  by  husband  and  wife  and  their  ufant  children,  }>y  their  father  as  next  fh'end, 
respecting  separate  property  of  the  wife  in  which  the  children  also  were  interested.  Pending  the 
aait»  the  husband  absconded.  Held  that  the  court  could  not  appoint  a  next  friend  flor  tbe  wHb 
and  a  new  next  friend  for  Uie  children,  but  it  ordered  that  a  person  to  be  named  by  the  wife* 
should  be  aUowed  to  prosecute  the  suit  on  behalf  of  the  plaintiA. 

This  suit  was  instituted  by  a  husband  and  wife,  and  their  infant  children, 
by  their  father  as  their  next  friend,  in  respect  of  separate  property  of  the  wife, 
in  which  the  children  also  were  interested.  In  the  progress  of  the  suit  the 
father  absconded  and  went  abroad ;  and,  thereupon,  the  wife  presented  a  peti- 
tion praying  that  some  person  might  be  appointed  her  next  friend,  and  that  a 
hew  next  friend  might  be  appointed  for  her  children. 

Mr.  Elderton  appeared  in  support  of  the  petition. 

(a)  1  Sun.  db  Stu.  23. 

(1)  Vide  WiUiam$on  v.  Dale,  3  Johns.  Ch.  Rep.  292.  Lansing  y,  McPhenon,  3  Johns.  Ch.  Rep- 
424v  Oarstowe  t.  Edwards,  1  Shn.  &,  Stu.  20,  21,  n.  1.  The  rules  as  to  opemng  bidding!  do  not 
apply  to  the  sale  of  a  ooIUpry.  1V»22iam«  v.  Attenhorough,  Turn,  Sl  Rtias.  70.  As  to  the  coium 
of  practice  in  regard  to  opening  biddings ;  see  ibid.  76, 77. 
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The  Tiee-C%ftiioellor  said  he  had  no  jurisdiction  to  make  the  order  asked 
dr,  but  AMt  be  voald  order  that  some  person  to  be  appointed  by  the  wife, 
Aotild  be  allowed  to  prosecute  fhe  suit  iti  the  name  of  the  plaintiffs,  without 
pg^gmbuB  to  any  lien  ^rhich  the  husband's  solicitor  might  eventually  hate  for 


*GiBBs  V.  Hooper.  [*89] 

183B;  19tli  laavuy.— Anniiity  ;  Memorial. 

nc  neoMCMl  of  an  annuity,  alter  setUng  forth  the  grant,  from  which  it  appeared  thM  the  coui'* 
tetiBB  l«r  tbe  aimiuty  "wnm  4552.,  ayened  that  the  true  and  hfmafide  conaideration  for  the  an- 
ility vaa  450i.,  and  that  the  said  sum  of  4502.  was  paid  to  the  grantor  by  the  grantee.     The 

alao  that    the   grantee's  execution  of  the  deed,  was  attested  by  three  persons 
it  mentioned,  bnt  the  name  of  only  one  of  them  was  indorsed  on  the  deed.    Heidi 
4ttte  graat  of  tlie  amnoity  and  all  the  secnritiee  for  it,  were  ▼oid. 


The  qnestioii  in  tbis  case  arose  on  the  argument  of  exceptions  to  the  ^disr 
id's  vqpcnt,  finding  that  an  annuity  granted  at  the  time  when  the  annuity 
act  of  the  17 A  Geo.  3,  c.  26  was  in  force,  was  void  on  account  of  the  follow* 
iDg  enofs  in  the  memorial. 

Fkst :  The  memorial,  after  setting  forth  the  deed  and  the  receipt  indorsed 

on  it,  m  wluch  the  consideration  for  the  annuity  was  mentioned  to  be  465/., 

tvened  that  the  true  and  bona  fide  consideration  advanced  and  paid  for  the 

mmuty  was  4501.,  and  that  the  said  sum  of  4502.  was  paid  to  the  grantor,  by 

the  agent  c€  the  g;Tantee,  in  notes  of  the  Governor  and  Company  of  the  Bank 

Secondly :  The  memorial  mentioned  the  names  of  Cox  and  two  other  per- 

fs  witnesses  to  the  execution  of  the  deed  by  the  grantee  \  whereas  Cox 

the  only  attesting  witness  to  the  granteeAs  execution. 

Mr.  JaoA^  and  Mr.  Sharpe^  for  the  exceptants : — Both  the  recitals  and  the 

opentire  port  of  the  deed,  as  set  forth  in  the  memorial,  mention  the  consider 

zatkm  for  the  aimuity  to  be  45S2.    In  Cousins  v.  Thompson^{a)  the  memo- 

zial  contained  nothing  about  the  consideration,  except  the  recital  in  the  deed ; 

and  y^  it  was  held  to  be  sufficiently  stated.    Hodges  v.  Money, {]tl)  Sowerhy 

▼.  BmrriSj{c)  Ranger  v.  TTie  Earl  of  Chesterfieldy(d)  are  cases  to 

the  same  eflfect     Those  cases  decide  also  *that  it  is  sufficient  if  the    [*90] 

consideration  is  set  forth  once  in  the  memorial.    Here  it  is  four  times 

coRecdy  set  forth  as  being  455/. — [The  Yice-Chancellor :  The  memorial  sets 

fatOx  the  consideration  as  expressed  in  the  recitals  and  operative  part  of  the 

deed :  and  that,  if  it  had  stood  alone,  would  have  been  a  sufficient  compliance 

wifli  what  the  act  requires :  but,  in  the  subsequent  part  of  the  memorial,  there 

is  a  different  statement  as  to  the  amount  of  the  consideration. J — ^The  act  does 

C«)  €  T.  B.  335.         •   (i).  4  T.  R.  500.  (c)  nMd.4M.  (d)  5  M.  &  a  8. 
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Hot  8ay  that  the  raeniorial  shall  contain  a  specific  allegation  as  to  the  consi- 
deration, but  merely  requires  it  to  be  set  forth ;  and  when  the  memorial  states 
the  recitals  in  the  deed,  that  is  a  sufficient  setting  forth  within  the  act :  there- 
fore, the  allegation  tfiat  the  consideration  was  450^.,  may  be  considered  as 
surplusage  or  as  a  clerical  mistake.  Tnce  v.  J3verard.{a)  [The  Vice-Chan- 
cellor :  In  that  case,  the  memorial,  after  declaring  that  the  380/.  mentioned  in 
the  grant  of  the  annuity,  was  the  whole  of  the  purchase  money  paid  for  it, 
proceeded  thus :  "  and  that  the  said  sum  of  260^  was  really  and  bona  fide 
paid"  by  the  grantee.  It  was  evident,  therefore,  thjit  the  250/.  was  inserted, 
by  mistake,  for  the  280/.] 

With  respect  to  the  objection  that  the  names  of  two  of  the  persons  whom 
the  memorial  represents  to  have  been  present  when  the  grantee  executed  the 
deed,  do  not  appear  on  the  back  of  it :  the  case  of  Ex  parte  Mackreih[h) 
was  relied  on,  before  the  Master,  in  support  of  that  objection.  But  that  case 
iSs  totally  different  from  the  present :  for,  there,  the  memorial  stated  that  all 
the  securities  were  attested  by  four  persms;  whereas,  it  was  admitted 
[*91]  that  three  of  the  instruments  were  witnessed  by  only  two  of  those  *per- 
sons :  the  memorial,  therefore,  stated  what  was  untrue.  Here  the  me- 
morial states  what  is  perfectly  true,  namely,  that  the  deed  was  executed  in 
the  presence  of  Cox ;  and  it  may  be  taken  to  have  been  executed  in  the  pre- 
sence of  the  two  other  persons,  although  their  names  do  not  appear  on  the 
back  of  the  deed.  Browne  v.  Rose^{c)  Orion  v.  Knight^id)  Wyait  v.  Bar- 
tDelL{e)  Besides,  it  is  perfectly  immaterial  whether  the  grantee  executed  the 
deed  or  not.  The  errors  complained  of  are  of  the  most  trivial  nature :  and 
the  memorial  gives  all  the  information  that  the  legislature  intended  it  to 
give. 

At  all  events  the  memorial  is  good  as  to  the  warrant  of  attorney  :  and  the 
case  of  Browne  v.  Rose  is  an  authority  for  holding  that  some  of  the  securities 
for  an  annuity,  may  be  bad,  and.others,  good. 

Mr.  Knight  Bruce^  Mr.  Russell,  Mr.  Pitman,  Mr.  Fisher  and  Mr.  Gard- 
ner appeared  for  other  parties  in  the  cause ;  but 

The  Vice-Chancellor,  without  hearing  the-m,  said : — \Mien  the  memorial 
of  an  annuity  deed  sets  forth|  by  way  of  recital,  what  was  the  consideratioti 
for  the  annuity,  it  has  been  decided  that  that  is  a  substantial  setting  forth  of 
the  consideration.  But,  here,  the  memorial  first  sets  forth  the  whole  contents 
of  the  deed  (from  which  it  appears  that  the  consideration  for  the  annuity  was 
4552.)  and  then  it  contains  a  substantive  averment  that  the  true  and  bona  fide 
consideration  paid  for  the  purchase  of  the  annuity,  was  the  sum  of 
[*92]  450/.  If,  after  that  averment,  it  had  gone  on  to  state  that  the  *said 
sum  of  455/.  was  paid  by  the  grantee,  then  you  might  have  said  that 
there  was  evidently  a  clerical  error  in  the  previous  averment,  because  the  me- 
morial went  on  to  say  that  the  said  sum  of  455Z.  was  paid  by  the  grantee 

(a)  6  T.  R.  54').       .  (6)  3  East,  563.  (c)  6  Taimt  134.  (d)  3  Bos.  dc  P«ll.  153. 

{/)  19  Vcs.  435.  r 
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13  the  giantor.    But,  in  this  case,  the  memorial  asserts,  not  <Mily  that  the  true 

and  ioiMjCcfeooiisideiation  paid  for  the  purchase  of  the  annuity,  was  the  sum 

of  AoOLj  bat  also  that  the  said  sum  of  4502.  was  paid  by  the  grantee. 

Tberefiue,  there  is,  in  one  part  of  the  memorial,  a  statement,  by  way  of  reci- 

tal,  tbMt  the  consideration  for  the  annuity  was  455/. ;  and,  in  the  subsequent 

part  of  the  memorial,  there  is  a  substantive  averment  that  the  consideration 

was  a  different  suna  ;  and  consequently  the  memorial  does  not  contain  a  true 

statement  of  what  the  consideration  really  was.    That,  in  my  opinion,  is  a 

good  objecticm  extending  to  the  whole  of  the  transaction,  and,  therefore,  it 

vitiates  the  warrant  of  attorney  as  well  as  the  grant  of  the  annuity. 

Xext,  with  respect  to  the  objection  as  to  the  witnesses.    That  objection  also 
appears  to  me  to  he  a  fatal  one.    The  object  of  the  legislature  in  requiring 
the  sevend  particulars  mentioned  in  the  act  to  be  set  forth  in  the  memorial, 
\ras  to  enable  any  person,  who  might  be  desirous  of  inquiring  into  the  trans- 
actiocL;  to  ascertain  what  there^  gestiB  of  it  really  were :  and,  in  my  opinion, 
that  chject  is  not  complied  with  when,  in  addition  to  the  names  of  the  persons 
who  did  witness  the  execution  of  the  deed,  the  names  of  other  persons  are 
iDtrodooed  into  the  memorial.  [1]    Such  a  mis-statement  would  lead  to  end- 
less trouble  and  confusion,  by  inducing  a  person  desirous  of  inquiring  into 
the  transaction,  to  apply  for  information  to  persons  who  were  entire  strangers 
to  it    Moreover,  the  memorial  would  contain  an  untrue  representation 
o(  ther«t  gegi€B  of  the  transaction ;  and  the  *public  would  be  deceived,    [*93] 
if  the  paxties  were  allowed  to  represent  that  the  transaction  had  tlie 
sanctioaoC  two  persons,  both,  perhaps,  of  the  greatest  respectability,  but  who 
were  wfai(A\y  ignorant  that  any  such  transaction  had  taken  place. 

On  the  first  ground,  however,  I  think  that  the  annuity  is  clearly  void. 


Graham  v.  Coape. 

2^3^:  SOUi  and 22 Q  January . — Defendant;  Disclaimer. 

A  1x3  ««  filed  hf  a  penon  claiming  to  be  entitled  to  a  trust  fmid,  against  the  trustees,  and  another 
futyt  vho  it  alleged,  claimed  an  interest  in  the  fund  ;  and  it  contained  various  allegations  tend- 
isf  to  show  that  he  had  rendered  the  suit  necessary  by  his  personal  conduct;  and  it  prayed  that 
tittl  party  might  pay  the  costs  of  the  suit.  Held  that,  as  the  bill  did  not  state  simply  that  the 
^fcodaai  claimed  an  interest  in  the  fund,  it  was  not  sufficient  for  him  to  put  hi  a  mere  disclaimer, 
Wt  tkai  ha  most  answer  the  bill  fully. 

Thb  bill  in  this  cause  was  a  cross  bill.  It  stated  that  on  the  27rh  of 
Febraary,  1837,  the  plaintiff  married  Jane  Edmiston,  his  late  wife,  and  that 
by  thair  marriage  seUlement,  certain  sums  of  stock,  the  wife's  property,  were 
ttigned  by  the  defendants  Graham  and  Forbes,  in  trust  for  the  wife's 

J«  Here  is  an  exception  to  the  majom,  utile  per  inutile  non  vitiatur. 
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separate  use  for  life,  and,  after  her  death,  for  the  plaintiff,  his  executors,  &c.: 
that  the  plaintiff's  wife  died  in  March,  1837,  and  thereupon  the  plaintiff  be- 
came entitled  to  have  the  stock  transferred  to  him :  that,  if  she  had  died  un- 
married; the  defendants  Henry  Coape  and  Susanna  his  wife  and  Henry  Goe 
Coape  and  Sidney  his  wife  in  right  of  their  wives  respectively,  as  her  next 
of  kin,  or  under  some  other  right  or  title  unknown  to  the  plaintiff,  and  which 
those  defendants  refused  to  discover,  would  have  heen  entitled  to  the  stock  : 
that  the  same  defendants  alleged  that  the  plaintiff's  wife  was  of  unsound  nund 

at  the  time  of  her  marriage,  and,  consequently,  that  the  settlement  and 
[*94]     'marriage  were  invalid,  and  that  they,  the  defendants,  under  such 
right  or  title,  as  aforesaid,  were  entitled  to  the  stock,  and  had  required 
the  trustees  to  transfer  it  to  them :  that  the  plaintiff's  wife  was  of  perfect- 
ly sound  mind  at  the  execution  of  the  settlement  and  solenmization  of  the 
marriage ;  but  the  trustees,  in  consequence  of  the  before  mentioned  claims, 
refused  to  transfer  the  stock  to  the  plaintiff:  that  he  had  frequently  requested 
the  defendants  to  relinquish  their  alleged  claim  to  the  stock,  and  to  permit 
the  trustees  to  transfer  it  to  him,  but  they  had  refused  so  to  do :  that,  in  April, 
1837,  H.  Coape  and  Susanna  his  wife  exhibited  their  bill  in  this  court  against 
the  plaintiff  and  the  trustees,  alleging  that  the  plaintiff's  wife  was  of  unsound 
mind  at  and  for  some  time  before  her  marriage,  and  that  the  plaintiff  and  his 
father  and  mother  formed  a  plan  for  procuring  a  maixiage  between  her  and 
the  plaintiff,  in  order  that  the  plaintiff  might  become  possessed  of  her  pro- 
perty, and  that  they  procured  the  settlement  to  be  executed  by  her  at  a  time 
when  her  intellects  were  impaired  by  paraljrsis ;  and  praying  that  the  settle- 
ment might  be  delivered  up  to  the  cancelled,  and  that  the  trustees  might  be 
decreed  to  transfer  the  stock  to  the  plaintiffs  in  the  original  suit.     The  cross 
bill  then  contained  charges  contradicting  the  allegations  in  the  original  bill, 
and  tending  to  show  the  sanity  of  the  plaintiff's  wife,  and  that  the  marriage 
was  her  free  act,  and  that  it  had  been  admitted  to  be  so  by  the  defendants, 
the  Coapes,  and  that  it  was  known  to  her  relations,  and  particularly  to  those 
defendants  for  nearly  a  year  before  it  took  place,  and  that  (hey  endeavored  to 
dissuade  her  from  it  in  hopes  of  succeeding  to  her  property,  and  that  they 
had  tampered  with  her  servants  and  medical  attendants  for  the  purpose  of  , 

obtaining  information  as  to  the  state  of  her  health.  The  cross  bill 
[*96]    then  charged  that  the  several  acts  and  •proceedings  before  mentioned 

on  the  part  of  the  defendants,  were  evidence  that  they  had  or  claimed 
some  interest  in  the  stock  on  the  supposition  that  the  plaintiff's  wife  died 
unmarried :  that  she  had  requested  H.  C.  Coape  to  be  one  of  the  trustees  of  her 
settlement,  to  which  he  consented,  but  afterwards  retracted  his  consent :  that 
the  defendants  never  pretended  that  the  plaintiff's  wife  was  of  unsound  mind 
until  after  her  death,  but  always  treated  and  considered  her  as  sane ;  that,  on 
the  7th  of  February,  1837,  H.  C.  Coape  had  an  interview  with  her,  and  had 
much  conversation  with  her  respecting  her  intended  marriage,  and  endeavored 
so  dissuade  her  from  it,  and,  on  that  occasion,  retracted  his  consent  to  he  one 
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of  the  traslees  ct  her  settlement ;  and  that  he  ought  to  set  fofth  all  that 

pMBed«t  fibat  interview:  that  the  plaintiff's  wife  frequently  wrote  letters  to 

the  dffaidants,  the  Coapes,  which  were  then  in  their  possession,  and  which 

ffored  tfaat  abe  was  perfectly  sane,  and  that  those  defendnnts  had  written 

to  each  other,  which  proved  the  same  fact :  that  they  had  executed 

deed  by  which  they  had  assigned  their  shares  of  the  stock  upon  certain 

trusts  iost  their  own  benefit,  but  the  particulars  of  such  deed  were  wholly 

unknown  to  the  plaintiff,  and  they  ought  to  discover  the  same :  that  Henry 

C.  Coope  and  his  wife  claimed  to  be  interested  in  the  stock  under  such  deed  r 

that  they  sometimes  pretended  that  they  did  not  claim  any  interest  in  the 

iloek ;  whereas  the  plaintiff  charged  the  contrary,  and  that  they  claimed  sach 

ioteiest  therein  as  before  mentioned,  and  as  part  evidence  thereof,  that  they 

took  an  active  pari  in  endeavoring  to  prevent  the  marriage,  and  in  preventing 

Ae  tnistees  from  transferring  the  stock  to  the  plaintiff;  that  the  trustees 

wne  willing  to  transfei  the  stock  to  the  plaintiff,  but  tljpy  had  been  advised 

fiial  they  could  not  safely  do  so  by  reason  of  the  defendants'  claims  to 

it,  sad  of  the  suit  ^instituted  by  them :  thcU  the  defendants^  the    ["^6] 

Ci^per,  might  to  pay  to  the  plaintiff,  the  costs  of  this  suitj  and  (he 

other  costs  occasioned  by  their  claims :  and  that  they  had,  in  their  possession , 

varioos  letl^a;  icCj  relating  to  the  plaintiff's  wife,  and  her  state  and  condi- 

tkn,  and  their  own  title  to  the  stock  and  the  other  matters  in  the  bill* 

Hie  bill  prayed  that  the  plaintiff  might  hb  declared  to  be  entitled  to  the 
slock  under  the  settlement,  and  that  the  trustees  might  be  decreed  to  trans- 
far  il  to  him ;  and  that  the  Coapes  might  pay  him  his  costs  of  the  suit. 

H.  C.  Coape  and  bis  wife  put  in  an  answer  and  disclaimer  (as  they  in- 
tiCnIed  it)  u>  the  bail.    It  was  as  follows :  '<  These  defendants  say  that  they  or 
of  them  never  had,  nor  did  they  or  either  of  them  daim  or  pretend  to 
nor  do  they  or  either  of  them  now  claim  any  right,  title,  or  interest  of, 
lo  the  estate,  funds,  stocks  and  premises  in  the  said  bill  mentioned  of  Jane 
deceased  in  the  said  bill  named,  or  in  any  part  of  such  estate,  funds, 
and  premises:  and  these  defendants  do  disclaim  all  right,  title,  and  in- 
to the  same  estate,  funds,  stocks  and  premises  and  every  part  thereof." 
To  this  answer  and  disclaimer  the  plaintiff  took  exceptions  which  com- 
alt  the  interrogatories  in  the  bill.    The  Master  reported  that  the  an* 
rcr  and  disclaimer  were  sufficient,  and  that  the  plaintiff  ought  to  pay  the 
of  the  reference.    The  plaintiff  excepted  to  the  report ;  and  those  ex- 
now  came  on  to  be  argued. 
Mr.  JaaA  and  Mr.  James  Parker,  in  support  of  the  exceptions : — The 
docoment  which  the  defendants  Henry  Coe  Coape  and  his  wife  call 
an  answer  and  disclaimer,  i%  in  *fact  a  partial  answer  \  for  they  say    [*97] 
Aey  never  had  or  claimed  to  have  nor  do  they  now  claim  any 

ID  the  property  in  question*    If  a  bill  seeks  no  relief  or  discovery 
a  defendant,  but  alleges  merely,  that  be  claims  some  interest  in  the 
jnperty  in  dispute,  the  defendant,  by  putting  in  a  simple  disclaimer^  removes 
YoL.  IX.  8 
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the  only  ground  on  which  he  was  made  a  party  to  the  suit.  But,  here,  the 
defendants  have  put  in  an  answer  as  well  as  a  disclaimer ;  and,  by  the  gene- 
ral rules  of  this  court,  independently  of  what  appears  in  this  bill,  they  cannot^ 
if  they  adopt  such  a  course,  avoid  answering  the  bill  fully.  The  bill  is  a 
cross  bill,  praying  relief  as  well  as  discovery,  and  with  respect  to  the  defend- 
ants who  have  put  in  this  answer  and  disclaimer,  it  prays  that  they  may  pay 
the  plaintiff  his  costs  of  ttie  suit.  All  the  allegations  in  the  bill  tend,  either 
directly  or  indirectly,  to  fix  those  defendants  with  the  costs ;  and,  conse- 
quently, they  ought  to  have  put  in  a  full  answer.  At  all  events,  they  ought 
to  have  answered  the  allegations  that  they  had  required  the  trustees  to  trans- 
fer the  funds  to  them ;  that  they  had  refused  to  relinquish  their  claim  to  the 
funds,  and  that  they  took  an  active  part  in  preventing  the  marriage,  and  in 
preventing  the  trustees,  since  the  death  of  the  plaintiff's  wife,  from  transfer- 
ring the  funds  to  the  plaintiff:  no  answer,  however,  is  given  to  any  of  those 
allegations :  nor  is  there  any  answer  to  the  charge  that  they  have  executed 
some  deed  or  instrument  whereby  they  have  assigned,  or  agreed  to  assign, 
their  alleged  shares  or  interests  in  the  stocks  and  funds  upon  certain  trusts 
for  their  own  benefit  Where,  as  in  this  case,  the  bill  seeks  to  fix  a  party 
with  a  liability,  he  cannot  get  rid  of  the  liability,  by  putting  in  a  dis- 
{•98]  claimer.  Deacon  v.  Deacon,{a)  Glcissington  v.  Thy>aUe8^{b)  ^Cook- 
son  V.  Ellison,{c)  Bulkeley  v.  Dunbar ^{d)  Oxenham  v.  Eadaileif) 
The  defendants  might  have  put  in  a  plea  stating  facts  which  exempted 
them  from  answering  the  bill ;  but  then  the  plaintiff  would  have  been  at 
liberty  to  enter  into  evidence  to  disprove  those  facts ;  and,  if  he  succeeded,  the 
defendants  would  have  been  compelled  to  answer  interrogatories  embracing 
all  the  allegations  in  the  bill.« 

The  Vice-Chancellor : — If  the  defendants  did  claim  the  funds  from  the 
trustees,  as  they  are  alleged  to  have  done,  it  would  be  a  ground  for  making 
them  pay  the  costs  of  the  suit,  provided  the  plaintiff  ultimately  establishes 
his  title  to  the  funds ;  and,  therefore,  all  the  allegations  that  go  to  show  that 
the  defendants  have  acted  as  if  they  claimed  the  funds,  are  material,  as  they 
tend  to  show  that  they  did  make  the  claim,  and,  consequently,  my  present 
impression  is  that  all  those  allegations,  as  well  as  the  staiements  relative  to 
the  plaintiff's  title,  ought  to  have  been  answered. 

Mr.  Knight  Bruce  and  Mr.  Q.  Richards^  in  support  of  the  report :— The 
defendants  who  have  put  in  the  answer  and  disclaimer,  are  not  parties  to  the 
original  bill.  A  suit  is  now  pending,  in  the  Ecclesiastical  Court,  as  to  the 
right  of  the  plaintiff  to  be  administrator  to  his  wife :  and  the  validity  of  their 
marriage  is  the  question  in  contest  in  that  suit  The  filing  of  this  cross  b  II, 
is  a  mere  device  to  ascertain  what  the  defendants  who  have  disclaimed,  may 
have  to  say,  as  witnesses,  relative  to  the  alleged  marriage.  It  is  not  neces- 
sary to  ask  for  costs  except  against  a  ^rson  who  is  made  a  party  to  a 

(a>  Auto,  vol.  7,  p.  378.  (4)  2  Rum.  458.  (c)  2  Bro.  C.  C  ^ 

(iT)  1  Anit  37  (e)  Maclel.  &.  Youn.  540. 
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Hs  haying  beeo  guilty  of  a  fraud,     mierof  as  in  the  present  case,  a    [*99] 
penoQ  is  fDsde  a  party  be<^use  he  has  made  A^^biom^io  the  property  in 
Utigalioi^  Ifaecotirt  may  order  him  to  pay  costs,  alti^crugfb  they  aie  not  prayed 
agatost  birtL  We  admit  that  a  party  cannot  disclaim  ^*Iiahflit^  j  but  he  may  dis- 
ctiiaiaa  iateresL     Liord  Bedesdale  says :  '<  It  has  been  alfi^y-hihseryed  that,  if 
a  ekim  of  interest  is  alleged  by  a  bill  against  a  person  who  has-hxr interest  in  the 
mt^^oet,  be  cannot,  by  demurrer,  protect  himself  from  a  discovery  <4p^*jnust  re- 
SQit  either  to  a  plea  or  disclaimer :  by  either  of  which  means,  it  shodSt'sreemi 
he  may  protect  hims^if  from  making,  by  answer,  that  discovery  whlah.lre   .^ 
y  prc^ierly  be  required  to  make,  if  called  upon  as  a  witness.    In  son^,.\--'; 
however,  the  court  has  allowed  a  defendant  to  protect  himself,  by  an-  '  .•* 
tenyiog  the  charge  of  interest,  from  answering  to  matters  to  which  he      ^ 
nay  be  afterwards  called  upon  to  answer  in  the  character  of  a  witness  ]  and, 
yeriiapsy  in  justice  to  those  against  whom  he  may  afterwards  be  called  upon 
lo  giTe  e^dence  b3  a  witness,  he  ought  not  to  be  previously  examined  to  the 
ame  matters  upon  a  bill  under  the  pretence  of  an  interest  which  he  has 
aoL^a)    It  is  obvious  that  these  defendants  are  witnesses ;  and,  if  the  court 
oooqieb  them  to  put  in  a  full  answer,  it  will  enable  the  plaintiff,  by  means 
of  a  fictitious  allegation,  to  ascertain  all  that  they  have  to  say  upon  the  subject 
of  the  suit.     Moreover,  if  what  is  now  insisted  on,  be  the  law  of  the  court, 
there  never  could  be  a  disclaimer ;  for  there  is  no  case  in  which  a  claim  of 
iaierest  has  been  made,  in  which  the  court  might  not  have  given  costs  at  the 
hearing.    But  it  was  never  before  attempted  to  be  said  that  the  possi- 
bOity  of  the  court's  giving  costs  against  a  party,  was  a  reason  for  not    [*100] 
aUowing  that  party  to  disclaim.    It  has  been  always  competent  to  a 
party  who  bas  made  a  claim  before  the  suit  was  instituted,  to  disclaim,  even 
wfaeie  the  claim  may  have  rendered  the  suit  necessary. — [The  Yice-Chan- 
cellor:  If  a  bill  alleges,  simply,  that  a  certain  person  who  is  a  party  to  it 
daiins  to  be  interested  in  the  subject  matter  of  the  suit,  then  that  party  may 
dJacfauoL    But  if  a  p^son  has  called  upori  the  trustees  of^  a  fund,  to  transfer 
ibe  fond  to  him,  and  anotiier  person  tells  the  trustees  that  he  is  entitled  to 
dte  fond  and  that  an  assigtiment  of  it  has  been  made  to  him,  in  consequence 
of  which  the  trustees  refuse  to  part  with  the  fund  except  under  the  direction 
of  the  court ;  would  it  be  enough  for  the  party  who  made  the  adverse  claim, 
to  say  that  he  does  not  claim  any  interest  in  the  fund  ?    tn  my  opinion  the 
piaintifl^  in  such  a  case,  would  have  a  right  to  know  whether  he  had  or  not 
made  the  claim  in  such  a  form  as  to  render  the  suit  necessary.] — This  bill 
allies,  throaghout,  that  the  defendants  now  claim  an  interest  in  the  fund. 

In  Deacon  v.  Deacon  the  defendant  had  originally  made  a  claim,  and  he 
peisisled  in  asserting  the  truth  of  the  facts  on  whieh  his  claim  was  founded ; 
to  that  it  was  impossible  to  know  whether  he  disclaimed  or  not.    The  de* 
daioo  in  JSulkeley  v.  Dunbar,  was  founded  on  this,  namely,  that  the  defen- 
dant was  implicated  in  a  fraud.    Here  no  case  of  fraud  is  alleged  against 

{€)  TmL  PleuL  983,  984,  4lh  adit :  lee  iIm  ibid.  188, 319. 
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these  defendants.  In  Olasfingt^  v.  ThvHtiieSf  the  party  was  accountable 
Co  the  plaintiff;  and  it  i;&a^j»i^'that  ground  that  the  Lord  Chancellor  held 
that  he  could  not  protdjtVJtiliAself  from  answering  the  bill  by  disclaiming  aU 

benefit  qx^  If^ter^t  in  the  siiit.(a) 
1*101]         *T)BE:'^iCE*CHANCBLLoa : — I  cannot  get  over  the  diflftcnity 
whti^'I^drerted  to  in  die  course  of  the  argument. 
The*jphM2ittff  has  filed  a  bill,  in  which  he  represents  in  effect  that,  in 
Fe^Mfffi  1S37,  a  marriage  took  place  bet«reen  him  and  a  lady  of  the  name  of 
..,  Mfie'^dmiston ;  that  she  died  shortly  afterwards,  and  that,  in  consequence  of 
» ^ '. /  :'^e  death  of  his  wife,  he  has  become  entitled  to  certain  funded  property,  to 
*%  '  which,  if  his  wife  had  died  unmarried^  the  defendants  would  have  been  enti- 
•    lied  as  her  next  of  kin  or  under  some  other  right  or  title :  and  that  they  hold 
out  that  the  marriage  was  not  valid,  in  consequence  of  the  lady  being  of 
unsound  mind,  and  that,  under  such  right  or  title  as  before  mentioned,  diey 
are  entitled  to  the  property,  and  had  required  the  trustees  to  transfer  it  to 
them.    The  bill  then  alleges  that,  in  consequence  of  the  claims  of  the  defend- 
ants, the  trustees  had  refused  to  transfer  the  funds  to  the  plaintiff;  and  that  tBe 
plaintiff  had  requested  the  defendants  to  relinquish  their  claims,  but  that  they 
had  refused  so  to  do.    The  bill  then  states  the  original  bill,  which  was  filed 
by  Henry  Coape  and  his  wife  against  the  trustees  and  the  plaintiff  in  the 
present  suit,  and  which  prayed  that  the  plaintiff's  marriage  settlement  might 
be  declared  to  be  void,  and  that  the  trustees  might  be  decreed  to  transfer  the 
funds  u>  Henry  Coape  and  his  wife.    The  bill  then  states  various  circum- 
stances of  conduct  with  regard  to  the  defendants ;  and  it  charges  that  the  said 
several  acts  and  proceedings  are  evidence  that  the  defendants  claim  some  share 
or  interest  in  the  funds,  on  the  supposition  that  the  plaintiff's  wife  died  un- 
married.   The  bill  then  charges  that  the  plaintiff's  wife  requested  the  defend- 
ant Henry  Coe  Coape  to  be  one  of  the  trustees  of  her  s^tlement,  and 
[*102]    that  he  first  gave  his  consent,  *but  afteiwards  retracted  it ;  that  he 
endeavored  to  induce  the  physician  and  apothecary  who  attended 
the  lady  in  an  illness  which  she  had  not  long  before  her  marriage,  to  dissuade 
her  from  marrying  the  plaintiff;  and  that,  on  the  7th  of  February,  1837,  he 
had  an  interview  with  her,  and  endeavored  to  dissuade  her  from  the  mar- 
riage :  and  the  bill  requires  him  to  set  forth  all  that  passed  at  that  interview' 
It  then  alleges  that  various  letters  had  been  written  by  the  defendants  touch- 
ing the  lady^s  state  of  mind  and  bodily  health  and  the  validity  of  her  mar- 
riage :  that  the  defendants  had  executed  some  deed  or  instrument,  by  which 
they  had  assigned  or  agreed  to  assign  their  alleged  shares  or  interests  in  the 
funds,  upon  certain  trusts  for  their  benefit,  and  that  the  defendants  H.  C.  Coape 
and  his  wife  claimed  to  be  interested  in  the  funds  under  such  deed  or  instrri- 
ment.    The  bill  then  alleges  that  those  defendants  sometimes  pretend  that 
they  do  not  claim  any  interest  in  the  funds;  whereas  the  plaintiff  charges  the 
the  contrary,  and  that  they  claim  such  interest  therein  as  before  mentioned ; 

(a)  See  2  Ron.  46S. 
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and,  «  part  endeaee  thereof,  that  they  took  a  very  active  part  in  the  mea- 
sures adc^pfied  to  prevent  the  marriage,  and  in  the  proceedings  which  had 
bectt  adopidd,  since  the  lady's  death,  to  prevent  the  trustees  ftora  transferring 
the  fimds  to  the  plaintiff;  and  that  the  trustees  were  willing  to  make  the  trans- 
fer, bat  tfiat  they  had  been  advised  that  they  could  not  safely  do  so  by  reason 
of  the  claims  made  by  the  other  defendants  and  that  those  defendants  ought 
to  pay,  to  the  plaintiff,  his  costs  of  the  suit. 

Now,  although  it  may  be  true  that  the  defendants  H.  C.  Coape  and  his 
urite  do  not  now  claim  any  interest  in  the  funds ;  yet,  if  all  the  allegations 
irhkh  I  have  adverted  Jto,  are  true^  and  the  trustees  had  no  objection 
•lo  tiansfef  the  funds  to  the  plaintiff,  except  that  which  was  created    [*103] 
by  those  defendants,  the  plaintiff^  on  establishing  his  title  to  the  fund^ 
woold  have  a  right  to  say  that  the  suit  was  rendered  necessary  by  the  con- 
dad  of  those  defendants,  and  that  they  ought  to  pay  him  the  costs  of  the  suit. 
I  admit  that  it  would  be  an  abuse  of  the  power  of  the  court,  if,  on  a  bill  so 
framed,  a  party  who,  in  fact,  had  nothing  whatever  to  do  with  the  transac- 
tion, were  compelled  to  disclose  circumstances  as  to  which  he  might  be  ex* 
amioed  as  a  wiuiess.     I  must,  however,  deal  with  the  record  as  I  find  it. 

Generally  speakingt  a  disclaimer  has  been  thought  sufficient ;  because  the 
biU  has  alleged,  simply,  that  the  defendant  claims  an  interest  in  the  property 
in  dispute;  and,  if  he  says  that  he  claims  no  interest,  that  is  an  answer  to 
the  allegation.      But  where,  as  in  tlie  present  case,  defendants  have  mixed 
themselves  ap  with  the  whole  of  the  transaction,  and,  by  their  personal  con- 
duct, have  made  it  necessary  that  the  bill  should  be  filed,  I  think  that  it 
woold  be  cQQtiaiy  to  justice  if  I  were  to  allow  them  to  put  in  a  mere  dis- 
clanner. 

My  opinioD  therefore  is  that  the  Blaster's  report  is  wrong  on  both  points  ; 
a.id  that  the  defendants  ought  to  have  answered  all  the  interrogatories  in  the 
bi/t  ezoepi  that  which  requires  them  to  set  forth  under  what  right  or  title 
they  daioi  to  be  interested  in  the  funds  in  question  ;  and  that  they  ought  to 
piy  to  the  plaintiffs  the  costs  of  the  exceptions  to  the  answer  and  disclaimer, 
^  of  the  reference  to  the  Master,  (a) 


*LoWRy  V.  Pulton.  [*104] 

1S»;  2Ccli  Jmnr7.^Pleadiiig  ;  Parties ;  Costa. 

A  tmaiar  m  ladiA,  bequaatliei  his  restduary  estate  to  A.,  B.  and  C,  in  trust  for  his  children  L.^ 
M.  sad  Il.«  and  appointed  A.,  B.  and  C.  his  ezecntoni.  A.  proTed  in  India,  and  C.  in  England, 
t.  died  iTBlliMit  proving ;  bat  he  was  alleged  to  have  aoted  and  committed  a  breach  of  trnst  in 
TiBJinHiim  widi  A.  U  died,  and  C.  proved  his  will  in  Ireland.  M.  and  N.  filed  a  bill  against 
ll*t  niBfliif  aad  A.  and  C„  (alleging  that  the  two  last  were  ont  of  the  jarisdiction,  and  pray- 
N|  pwesM  against  tliMn  aoeoBdingly»)  for  a  general  administration  of  the  testator's  estate,  and 
■ckisf  to  Bako  A.  and  B/s  estate  responsible  for  the  breach  of  trust,  and  to  have  A.  and  C 

(i)  Afimod  by  the  Lord  Chancellor ;  see  3  Myl.  d&  Cr.  638  ;  [614,  n.  1.    2  Ruso.  463,  n.  2.] 
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remo¥«d  firom  boin^  tnislaM.    Heldy  tlutt  the  c«Me  canld  apt  propoMl,  btfottoae  bo  penonal  t 
pnsentative  of  the  testatoTi  or  of  L.  wu  before  the  court. 
A  came  was  ordered  to  stand  over  for  want  of  partiee :  and  the  coart  gave  the  defendants  tl 
coeta  of  the  day,  althoagh  the  objection  waa  not  taken  by  their  answers. 

Thomas  Lowby,  a  major  in  the  East  India  Company's  service,  by  hi 
will,  dated  the  2d  of  October,  1817,  gave  the  whole  of  the  property  of  whici 
he  should  die  possessed  or  to  which  he  should  be  entitled,  to  his  brothe] 
James  Lowry,  William  Casement,  a  lieutenant-colonel   in   the  East  Indii 
Company's  service,  and  John  Williamson  Fulton,  upon  trust,  after  paymen 
of  his  debts  and  funeral  expenses,  to  convert  the  residue  of  his  property  int( 
cash,  and  to  discharge  thereout  certain  pecuniary  legacies  in  his  will  men 
tioned ;  and  upon  further  trust  to  invest  the  residue  of  the  said  cash  in  gch 
vemment  or  other  good  securities  :  and  he  bequeathed  all  that  remained  oi 
his  property,  aftnr  such  annuities  and  legacies  deducted  as  in  his  will  ineD- 
tioned,  to  his  children,  George  Lowry,  John  Lowry  and  Jane  Lowry,  (all  of 
whom  were  infants,)  and  also  to  such  child  as  a  woman  named  Rajbibbie 
was,  at  the  date  of  his  willj  supposed  to  be  pregnant  with,  share  and  share 
alike,  to  his  said  two  sons,  when  they  should  have  attained  the  age 
[*105]    of  twenty-one  years,  and  to  his  daughter,  Jane  *Lowry  on  her  mar- 
riage or  her  attaining  the  age  of  twenty  years,  as  might  seem  best  in 
the  judgment  of  his  trustees,  and  to  the  child  of  which  the  said  Rajbibbie  was 
then  supposed  to  be  pregnant,  in  like  manner  according  to  its  sex  :  and  he 
directed  that,  until  his  said  children  should  have  attained  the  ages  and  times 
before  specified,  the  education  and  other  necessary  charges  attending  their 
maintenance,  should  be  defrayed  from  the  interest,  dividends  and  annual 
produce  accruing  on  their  respective  shares ;  and  that,  in  the  event  of  the 
death  of  one  or  more  of  his  children  and  also  of  the  one  then  supposed  to  be 
in  embryo,  before  they  should  have  attained  the  ages  or  times  aforesaid,  the 
share  or  shares  given  to  such  deceased  child,  should  devolve  to  the  survivor 
or  survivors,  in  equal  shares ;  and,  in  the  event  of  the  death  of  all  his  chil- 
dren, he  gave  the  residue  of  his  property  to  his  brother,  James  Lowry ;  and 
he  appointed  William  Casement,  James  Lowry  and  John  Williamson  Fulton 
the  executors  and  trustees  of  his  will. 

The  testator  afterwards  made  a  codicil  dated  the  3d  of  March,  1819.  and, 

after  taking  notice  that  the  child  alluded  to  in  his  will  as  being  then  expected 

to  be  born  of  the  said  Rajbibbie,  had  since  been  born  a  girl,  he  declared  it  to 

be  still  his  will  that  such  child  should  share  the  residue  of  his  pro- 

[*106]    perty  as  mentioned  in  his  will.* 

The  testator  died  in  India  in  the  beginning  of  December,  1819; 
and,  on  the  22d  of  that  month.  Colonel  Casement,  who  was  at  that  time  and 
still  continued  to  be  resident  in  India,  proved  the  will  in  Calcutta. 

*  The  above  statement  of  the  will  and  codicil,  waa  taken  flora  the  brief  with  which  alooe  the 
Beporter  wat  fmniahed.  The  will  ia  more  tolly  set  finih  in  the  jadgmeat  on  tha  bearing  of  the 
canae.    See  poet,  page  US. 
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At  die  lestalor^  death,  James  Lowry  was,  and  ever  since  had  been  resi- 
dent in  Irdami ;  and,  in  Joiy,  1824,  he  proved  the  will  in  the  Prerogative 
Court  €f  the  Atchbishop  of  Canterbury. 

At  tfie  testator'a  death,  J.  W.  Fulton  was  a  partner  in  the  house  of  Mack- 
intoab  A  Co.  of  Calcutta,  who  were  the  testator's  bankers  and  money  agents. 
In  May,  1820,  be  retired  from  the  partnership ;  and,  in  September  or  Novem- 
ber following,  he  left  India  for  Englaud,  and,  shortly  after  his  arrival,  he 
entered  into  partnership  with  Richards,  Mackintosh  &  Co.  of  London,  who 
were  the  correspondents  and  agents  of  Mackintosh  6c  Co.  He  died  in  Janu* 
ary^  1830,  without  having  proved  the  will  either  in  India,  England  or  else- 
where.    His  w^idow,  Anne  Fulton,  was  his*executrix. 

The  testator's  residuary  estate  consisted  of  113,473  sicca  rupees,  two  shares 
m  the  Calcutta  bank,  and  three  six  per  cent  notes  of  the  Indian  government. 
The  bank  shares  and  government  notes  were  sold  after  J.  W.  Fulton  had 
leuxed  6om  the  firm  of  Mackintosh  dc  Company,  and  the  proceeds,  together 
widi  the  113,473  sicca  rupees,  or  a  considerable  part  thereof,  were  allowed 
by  Colood  Caseaient,  with  the  full  knowledge  and  acquiescence,  as  it  was 
alleged,  of  J.  W.  Fulton,  to  remain  in  the  hands  of  Mackintosh  &,  Co.,  and 
to  be  used  by  th^n  tus  part  of  the  assets  of  their  business,  until  January,  1833, 
when  the  house  stopped  payment. 

John  liowry  one  of  the  testator's  sons,  died  an  infant  in  1826. 
Geoige  Lowry,  the  other  son,  attained  twenty-one,  and  *died  in    {*107] 
Irdand  in  Jane,  1831.    Letters  of  administration  with  his  will 
amNsed,  were  granted  to  James  Lowry,  by  the  Consistory  Court  of  the  Bishop 
oC  Down  and  Connor. 

The  biU  was  filed  by  the  testator's  two  daughters,  the  youngs  of  whom 
was  8t31  an  infant,  against  Anne  Fulton,  Colonel  Casement  and  James 
Lowry ;  and,  after  stating,  amongst  other  things,  that  those  two  gentlemen 
woe  oat  of  the  jurisdiction  of  the  court,  and  charging  that  J.  W.  Fulton,  as 
weil  as  CMonel  Casement,  had  acted  in  the  trusts  of  the  will  and  had  been 
gnihy  d  a  bieach  ci  trust  in  suffering  the  testator's  property  to  remain  in  the 
bttds  of  Mackintosh  ic  Co.,  instead  of  remitting  it  to  England  and  invest- 
ing it  in  die  funds,  it  pmyed  that  an  account  might  be  taken  of  the  testator's 
estate  come  to  the  hands  of  those  two  defendants,  or  either  of  them,  or  to  the 
baods  of  any  other  person  or  persons  by  their  order  or  for  their  use,  and  also  of 
the  testator's  debts,  funeral  expenses  and  legacies ;  and  that  the  testator's  estate 
might  be  applied  in  payment  thereof;  and  that  the  residue  might  be  ascer- 
tuned ;  and,  if  it  should  appear  that  any  part  of  the  estate  remained  unapplied 
and  uninvested  in  the  hands  of  Casement  and  Fulton,  oreithet  of  them,  with 
the  knowledge  or  consent  of  the  other,  at  the  end  of  twelve  months  from  the 
tesiMDr's  death,  then  that  those  defendants  might  be  chained  with  interest  on 
the  balances  from  time  to  time  in  their  hands ;  and,  if  it  should  appear  that 
any  <^  the  securities  in  which  the  testator's  estate  was  invested,  were  sold  and 
coaverted  into  cash,  and  that,  in  consequence  thereof,  any  part  of  it  had  been 
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lost,  then  that  Colooel  Casement  aod  Fultba's  estate,  ind  Aone  FoltoD,  ss 
bis  personal  representative,  to  the  extent  of  that  ustate^  might  be 
[*108]  declared  to  be  jointly  *and  severally  responsible  to  the  plaintiffs  for 
such  loss,  and  might  be  decreed  to  replace  the  amooat  thereof,  and 
that  Colonel  Casement  and  James  Lowry  might  be  discharged  from  the 
trusts  of  the  will,  and  that  new  trustees  might  be  app(Mnted  thereof. 

The  bill  prayed  process  against  Colonel  Casement  and  Janaes  Lowry 
when  they  should  come  within  the  jurisdiction. 

On  the  cause  coming  on  to  be  heard, 

Mr.  K.  Bruce  and  Mr.  Uoyd^  for  the  defendant,  Anne  Fulton,  said  that 
the  suit,  being  for  the  general  administration  of  the  testator's  estate,  could  not 
proceed,  first,  because  there  was  no  personal  representative  of  the  testator 
before  the  court :  that,  supposing  J»  W.  Fulton  to  have  acted  in  the  trnsts, 
which  was  a  disputed  fact,  his  executrix,  who  was  the  only  defendant  that 
was  brought  before  the  court,  sustained  no  other  character  than  that  of  a 
debtor  to  the  testator's  estate,  and  would  be  liable  to  acoonnt  over  again  to 
his  executors :  that,  before  the  cause  could  be  heardi  the  plaintiflb  most  either 
procure  Colonel  Casement  or  James  Lowry  to  come  within  the  jurisdiction, 
or  prevail  on  some  one  to  take  out  administration  to  the  testator  for  the  pur- 
poses of  the  suit,  if  that  would  be  sufficient,  which  was  doubtful.  FeU  v. 
Brownj^a)  Browne  v.  J9/otin^,(6)  Reveray  v.  Qraysenjlji)  Lowe  v.  FarlieJid) 
Logan  V.  Fairlie^{e)  Wilson  v.  Moore^f)  Tyler  v.  Bellj{f)  Munch  r. 

CockerelL{h) 
[*109]  ^Secondly :  that  the  personal  representative  of  George  Lowry, 
one  of  the  testator's  sons,  was  a  necessary  party ;  inasmuch  as, 
although  George  Lowry  was  alleged  to  have  received  some  part  of  his  share 
of  the  residue,  in  his  lifetime,  it  did  not  appear  that  he  had  received  the 
whole  of  it. 

Mr.  Jacob,  Mr.  Wigram  and  Mr.  Coleridge,  for  the  plaintiffs :— The  bill 
states  that  both  Colonel  Casement  and  James  Lowry  (who  is  the  representative 
of  George  Lowry,  as  well  as  one  of  the  executors  of  the  original  testator)  are 
out  of  the  jurisdiction  of  the  court,  and  it  pmys  process  against  them  wbea 
they  shall  come  within  the  jurisdiction.  It  is  laid  down,  by  Lord  Redesdale, 
that,  when  a  person  who  is  a  necessary  party,  is  out  of  the  jurisdiction,  that 
fact  is,  in  most  cases,  a  sufficient  reason,  for  not  bringing  him  before  the  court, 
and  the  court  will  proceed  against  the  other  parties  as  far  as  circunistalDces 
will  permit.(f)  The  court,  therefore,  will  proceed  against  Mrs*  Fulton. 
James  Lowry  is  not  alleged  to  have  acted,  and,  therefore,  he  is  not  a  neces- 
sary party  for  any  other  purpose  than  to  protect  the  testator's  estate. 

(a)  2  Bro.  C.  C.  276.  (6)  2  Ron.  &  Myl.  83.  (c)  3  Swanst.  145,  n. 

(iQ  2  Madd.  101.  («)  2  Sim.  &  Sta.  284.    8m  1  Myl.  &  Craig,  59. 

(/)  1  Myl.  &  Keen,  126.  (g)  2  Myl.  &  Craig,  89,    See  109. 

(A)  Ante,  Tol.  8,  p.  219.  (0  TrMtt  on  Plead  164|  165»  172  and  173, 4tb  editioa. 
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The  deftndant^  coansel  have  cited  several  cases  which  they  consider  to 
be  appliesUe  to  the  present  case.    The  first  is  Fell  v.  Broum.    If  that  case 
be  r%iit,  Ifae  eases  subsequently  decided  by  Lord  Eidon,  must  be  wrong.    It 
csiiDoc  he  Ae  law  of  this  court  that,  in  the  absence  of  the  mortgagor,  the 
court  cannot  decide  the  rights  as  between  the  first  and  second  mort- 
gagee.   In  Browne  ▼.  Blunt^  the  bill  was  filed  by  a  judgment  *credi-    [*110] 
tor  of  Sir  Charles  Blount,  for  the  purpose  of  getting  equitable  execu- 
tioo  against  certain  freehold  estates  which  were  vested  in  trustees  upon  cer- 
tain trusts  under  which  Sir  C.  Blunt  was  entided  to  the  rents  during  his 
life.    When  the  cause  came  on  to  be  heard^  ffir  Charles  Blount,  who  was 
abroad,  had  not  appeared ;  but  the  trustees  and  the  other  parties  who  were 
interested  in  the  estates,  were  before  the  court :  and  Sir  J.  Leach,  M.  R., 
decided  that  the  cause  could  not  proceed  in  the  absence  of  Sir  C.  Blount. 
Bat  the  conit  will  find  that,  in  another  case,  Tanfidd  v.  troiney{a)  in  which 
Sir  Uhn  Leach  decided  on  a  similar  ground,  his  decision  was  appealed  from, 
and  Loffd  Eldmi  difered  in  opinion  from  him.    In  LoweY.  Farlie^  the  will 
had  never  been  proved  in  this  country ;  and  the  only  defendant  to  the  suit 
was  ao  ai^ent,  to  whom  one  of  the  executors,  who  was  resident  in  India,  had 
lerateed  a  sam  of  money ;  and  it  is  evident,  from  the  reasons  assigned  by 
Sir  T.  Plumer,  Y.  C,  in  his  judgment,  that  the  bill  could  not  be  sustained* 
In  Tyier.v.  Beil^  no  personal  representative  of  Margaret  Maria  Moscrop, 
appointed  by  any  ecclesiastical  court  in  this  country,  was  made  a  party  to 
the  suit,  as  being  either  within  or  out  of  the  jurisdiction ;  and,  moreover,  the 
lisidGhaQGellor  did  not  decide  that  the  personal  representative  must  be  aotu- 
lily  pRseat.    In  Wihon  v.  Mwj/re^  Sir  John  Leach  seems  to  have  departed, 
in  some  measore,  from  what  he  had  decided  in  Browne  v.  Blount ;  for  his 
Honor  held  that,  as  Bennett,  the  person  in  whom  the  real  estate  was  vested, 
was  made  a  de&idant,  the  cause  ought  to  proceed,  notwithstanding  he  was 
oai  oi  the  jurisdiction.    Here  we  have  a  personal  representative  of 
the  testafOTi  constituted  by  the  Prerogative  Court,  a  'party  to  the  re*     [*111] 
eofd.    In  Id^an  v,  Fairlie,  the  testator  was  not  represented,  at  all, 
ia  this  country ;  and  it  was  held  that  administration  must  be  taken  out  to 
him,  on  account  of  legacy  duty  being  payable.     Here  the  will  has  been 
pioved  in  this  country ;  and  neither  legacy  nor  probate  duty  is  payable. 
ArmMr.  AmoU^b) 

With  respect  to  George  Lowry,  it  appears,  from  the  correspondence  in  the 
cause,  that  he  was  paid  the  whole  of  his  share.  But,  supposing  that  not  to 
be  so,  the  case,  with  respect  to  his  personal  representative,  is  totally  difiTerent. 
It  is  not  the  object  of  the  present  suit  to  administer  his  property.  The  only 
for  bis  personal  representative  being  a  party  to  the  suit,  is  that  his  in- 
may  be  protected ;  and  James  Lowry,  who  is  his  representative  accord- 


(a)  1  HittB.84a  (b)  2 M7I.  & Cnif, SSe. 
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itig  to  the  place  of  his  domicil,  is  quite  sufficient  for  that  purpose*    Ander- 
son V.  Caunier.{a) 

The  YicE-CHANcsLtOR  : — It  is  not  necessary  for  me  to  girg  an  opinion 
on  a  case  which  is  not  befote  me :  but  I  con  conceive  that  it  might  be  possi- 
ble so  to  frame  a  case  with  regard  to  transactions  in  which  Mr.  Fulton  was 
concerned,  as  to  haye  relief  against  his  representatiire  without  making  some 
of  those  persons  parties  whose  presence  is  said  to  be  necessary  on  the  present 
record.    That,  however,  is  not  the  case  which  this  record  presents  to  me. 
I  judge  of  what  the  ciLse  is,  in  a  gteat  d^ree,  by  what  is  prayed  by  the  bill. 
Now  the  {Nrayer  of  the  bill  is  that  an  account  may  be  taken  of  the  personal 
estate  of  the  testator  possessed  by  or  come  to  the  hands  of  Colonel  Casement 
and  Mr.  Fultcm  or  either  of  4hem,  or  by  any  person  or  persons 
[*112]    *by  their  or  either  of  their  order,  or  for  their  cr  either  of  their  use ; 
and  also  that  an  account  may  be  taken  of  the  testatcNr's  debts,  funeral 
eitpenses  and  legacies.    Then  it  asks  that  the  persoual  estate  of  the  testator 
may  be  applied  in  payment  of  his  debts,  funeral  expenses  and  legacies  (so 
that  I  cannot  take  it  for  granted  that  all  the  dei^  are  paid ;)  and  that  the 
residue  may  be  ascertained,  and  that  Colonel  Casement  and  Mr.  Fulton  may 
be  charged  with  interest  on  the  balances  (torn  time  to  time  in  their  bands; 
and,  if  it  should  appear  that  any  of  the  securities  in  which  the  testator's  per- 
sonal estate  Was  invested,  were  sold  and  converted  into  cash,  and  that,  in 
consequence  of  such  sale  and  conversion,  any  part  of  the  estate  has  been  lost, 
titen  that  Colonel  Casement  and  the  estate  of  Mr.  Fulton  and  the  defendant 
Anne  Fulton,  as  his  personal  representative,  to  the  extent  of  that  estate,  may 
be  declared  to  be  jointly  and  severally  responsible  to  the  plainttfs  for  such 
toes,  and  that  they  may  be  decreed  to  replace  the  amount  of  the  loss.    Then 
it  asks  that  (if  necessary)  an  account  may  be  taken  o{  Fulton's  estate,  and 
that  Colonel  Casement  imd  James  Lowry  may  be  discharged  from  acting 
any  longer  in  the  execution  of  the  trusts  of  the  will. 

The  case,  as  I  understand  it,  is  this :  the  testator  made  a  will  by  which  be 
appointed  Colonel  Casement,  James  Lowry  and  Jchn  W.  Fulton  his  execu- 
tors. Casement  proved  the  will  in  India,  and  Lowry  proved  the  will  in 
England :  and  it  is  observable  that  the  bill  asks  for  a  geneml  admiuistration 
of  the  personal  estate.  Fulton  never  proved,  but  it  is  alleged  that  he  did,  in 
some  manner,  act ;  and,  in  respect  of  his  so  acting,  which  is  alleged  to  have 
had  fbe  concurrence  or  connivance  of  Colonel  CAsement,  the  particular  tdi^ 

is  sought  by  the  prayer  of  this  bill. 
[*113]  *Now,  how  can  I  administer  the  estate  generally,  without  having 
the  personal  representative  of  the  testator  here?  Fulton  never 
proved ;  and,  tfiough  he  might,  in  some  sense,  be  said  to  have  beeu  au  exe- 
cutor ;  yet,  he  having  died,  the  representation  of  the  testator  is  not  in  his 
executrix ;  because  Colonel  Casement,  who  proved  in  India,  and  James  Lowry; 

(«)  2  Myl.  ^  Keen,  763. 
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who  proTed  in  £ogland,  are  both  of  them  alive     But  Colonel  Casement  ia 
said  to  he  now  in  India  ;  and  James  Lowry  is  said  to  be  in  Ireland;  never* 
theless.  ic  is  absolately  necessary,  for  the  general  administration  of  the  estate 
whkh  is  aslBed  by  this  bill,  that  tfaei«  should  be  befote  the  court,  ivith  more 
or  kss  of  sabstance  of  character,  a  person  who  does  represent  the  personal 
estate  of  the  testator :  and,  though  it  may  be  true  that  the  person  who  may 
be  appointed  for  that  purpose,  will  be  a  mere  nominee  of  the  plaintiffs ;  yet 
it  abonld  be  observed  that  that  person,  by  taking  out  administration,  will  in- 
cur all  the  reapoRsibtlity  of  an  administrator :  and,  though  be  may  volunta-^ 
rity  clothe  biaiself  with  that  charact^,  yet  what  the  court  looks  at  is  to  see 
that  the  estate  of  ivhich  he  is  administrator  is  properly  protected  by  his  super- 
ioi«odaiiceu      It  aeems  to  me,  therstbre,  that  the  mere  fact  that  Colonel  Case- 
ment 18  in  India,  and  James(  Lowry  in  Irdand,  is  not  an  answer  to  the  ob- 
jection that  there  is  rto  perscmd  representative  of  the  testator  before  the 
coaitJ[l] 

Then  the  next  objection  nAade  by  the  defendants  is  that  the  suit  cannot  go 
GO  imlesB  Colonel  Casement  is  here.    Now,  as  I  said  before,^  I  can  conceive 
that  the  record  might  have  been  so  framed,  sn^esting  certain  circumstances, 
as  that  relief  might  have  been  given  in  the  absence  of.  Colonel  Casement. 
Bat  observe  what  is  asked  by  this  bill.    It  asks  iSrst,  specifically,  that 
Cokmei  Casement  may  be  charged  witii  interest  on  the  balances  *from    [*114] 
time  to  titne  in  his  hands  and  with  the  loss  occasioned  by  the  con- 
version of  the  testator*s  securities  into  cash,  and,  in  the  next  place,  that  he 
wxj  be  discharged  from  acting  any  longer  in  the  execution  of  the  trusts  of 
thewifl.    How  is  it  possible  to  give  that  relief  against  a  person  who  is  not 
present?     li  appears  to  me,  therefore,  that  that  objection  must  be  sustained. 
The  last  objection  relates  to  George  Lowry,  the  resMuary  legatee,  who  is 
sMed  to  be  dead.     It  is  impossible  for  me  to  assume  that  that  letter  which 
was  wTTtten  by  Mackintodi  &  Co.,  and  which  the  plaiutiffi'  counisel  have  re- 
fit To  a  mH  m  reepeet  of  an  uiiadiiiiiiiittred  p«rt  of  a  tMtatof**  estate,  wbieh  kae  baea  la* 
ladM,  and  remaiim  in  the  lian<k  of  an  execotar  reodinf  in  £nfiaad,  bot  who  waa  omlr 
esbecutor  of  the  testator  in  India, — against  such  executor,  a  personal  representative 
in  England  is  a  neceanry  party.    Wigram,  V.  C,  observes :  **  I  have  no  doubt  on  the 
pskoi  as  a  fpiestion  of  regular  practice,  that  a  personal  representative  of  the  testator,  constituted  in 
thb  eooatsy,  might  to  be  a  party  to  the  suit.    If  an  execator  or  administrator  has  so  dealt  with  « 
laad,  tkal  bf  waaon  of  snah  dealing  it  has  ceased  to  bear  the  oharanter  of  a  legacy  or  share  of  a 
aad  haa  aasomed  the  character  of  a  trust  fund,  in  a  sense  difiereat  fron|  that  in  which  tha 
or  admaniatiator  held  it«.— if  it  has  been  taken  out  of  the  estate  of  the  testator,  and  appro- 
to,  or  made  the  property  of  the  ceHui  que  trust,  it  may  not  be  i^ecessary  that  the  ee&tui 
aboold  bring  before  the  court  the  penmnal  representative  ef  the  testator,  in  a  spit  to  re* 
eaasa  ifcat  part  af  tba  estate.    Bat  if  the  cbaraeteor  of  the  properiy  is  unaiteied,  and  it  still  remains 
part  ar  tbe  teslaior's  estate,  I  have  always  nndetstood  the  rule  of  the  court  to  be,  that  the  wiU 
vfaicb  the  court  is  required  to  recogi)ize  as  the  act  of  the  testator,  should  be  authenticated  in  a 
particalar  manner — namely,  by  probate  in  the  ecclesiastical  courts  of  this  country.**    Bond  v.  GrU' 
WsB,  1  Hare*  482,  484.    Aad  see  Tyhr  v.  BeU,  3  MyL  &.  Cr.  89.    S.  C.  1  Keen,  826.     Twyfmrd 
V.  IVsO,  7  Sin.  92.    2  Sim.  St  Sto.  292,  n.  3. 
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lied  npon,  is  equivalent  to  proof  that  George  Lowry  did  receive  the  whole  of 
•his  ^are  of  the  personal  estate:  it  amounts  merely  to  this ;  that  he  may  have 
received  something  in  respect  of  bis  share.  Then,  he  is  deadi  and  it  is  stated 
that  JamiQ^  Lowry,  who  wa»  Ihe  executor  of  the  testator  who  proved  in  Eng- 
land, has  proved  the  will  of  Geoi^  Lowry  in  the  diocese  of  l>own  and  Con- 
nor iu  Ireland.  But  thiscoiut  knows  nothing  of  that:  and  I  apprehend  that 
it  is  quite  a  matter  of  course,  where  a  bill  is  filed  for  the  purpose  of  having 
the  residue  of  a  testator's  estate  ascertained,  and  for  the  payment  of  it  among 
the  parties  entitled,  that  you  must  either  have  all  the  parties  who  are  entitled 
to  it  before  the  court,  or  give  some  good,  substantial  reason  why  some  of 
them  are  not  before  the  court^I]  The  mere  fact  that  George  Lowry  is  dead, 
and  that  some  person  has  proved  his  will  in  a  diocesan  court  not  in  Englandi 
is  no  reason  why  you  shoirid  not  have  his  representative  here:  and  my 
opinion^  therefore,  is  that  that  objection  also  must  be  sustained. 

The  cause  was  ordered  to  stand  over,  with  liberty  to  the  plaintiffi 
[*116]   to  amend  by  adding  parties  and  otherwise,  as  *they  should  be  ad- 
vised :  and  His  Honor  gave  the  defendants  the  costs  of  the  day,  not* 
withstanding  the  objections  for  want  of  parties,  were  not  taken  by  the  an- 
swera 


[1]  Vide  HM§Uy  V.  <>«NiB«r,  4  Cow.  738.     WendeU  ▼.  Van  JUnmhgr,  1  Johns.  Ch.  Rep-  3^* 
Where  property  is  bequeathed  to  A.  for  Jife,  and  after  his  decease,  to  such  persoiu  as  shaJl  then  be 
the  testator's  next  of  km,  upon  a  bill  filed  for  the  protection  of  the  property,  the  next  of  kin  of  the 
testator,  liviog  at  the  time  of  filing^  the  bill  mast  be  made  parties  lo  the  suit     Wardell  t,  Claxton, 
1  Yt>.  3l  Colt.  C.  C.  8S5.    In  a  late  tiase,  Wlgram»  V.  C,  says :  •*  The  general  rule  of  this  ooort 
is»  thst  «U  persons  interested  in  the  subject  of  a  suit  most  be  parties,  except  when  thek  nombeit 
are  so  great,  as  to  render  the  application  of  the  rule  highly  inconvenient  or  impracticable.    And, 
therefore,  where  the  interests  of  a  class,  as  of  the  children,  or  next  of  kin  of  a  particular  perion  i0 
concerned,  the  whole  of  those  who  constitute  the  clan  must  be  parties,  and  the  court  most  he  fs- 
lisfied  by  evidence  of  some  kind,  that  they  are  so.    It  Is  admitted  that  m  ^e  caoe  of  the  distriba- 
Hon  of  a  fund,  all  the  parties  entitled  to  it  must  he  present ;  and  that,  at  least  as  a  general  rule, 
the  node  of  proving  thai  they  are  present,  is  by  inquiry  before  the  Master.     Whether  the  same 
mode  of  proof  is  invariably  required,  when  the  question  is  between  the  dase,  and  one  claiming  w* 
vereely  to  the  class,  I  am  not  called  npon  now  to  decide.     It  is  sufficient,  for  the  present  case,  t« 
say  that  some  proof  of  the  fact  that  the  parties  interested  are  before  the  oourt  is  necessary.    1° 
respect  «f  the  praetioal  necessity  of  the  rule,  I  cannot  see  that  there  is  any  diflbrenoe  between  s 
ease  oafling  for  ad^laration  of  right  to  a  fund,*— which  ia  not  made  unleoB  it  is  to  have  some  tSscU 
or  the  distributiou  of  a  fund,  which  is  sought  to  be  mtade  adversely  to  a  classy — and  the  case  of  meo* 
bers  of  that  clan  seeking  distributisn  among  tbemsdves.    A  reason  that  the  court  requires  mors 
than  the  mere  sutement  of  the  parties  themselves,  that  all  the  members  of  the  class  are  before 
the  oowt,  is,  that,  if  that  Statement  were  deemed  sufficient,  a  (l«mlalent  agreement  migbt  be  mads 
between  some  pai(ies  to  the  exdusien  or  injmy  of  othen."    HamiiM  v.  Hmmkw§,  1  Half  •  M. 
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1839  ;  S7tk,  39th  aad  dOth  April,  and  l«t  ind  29th  May.— Will ;  Conslnictioa  i  Executor ;  Tms- 

tee ;  Aeetpcaaee  of  Tniat. 
k  Vematat  rmdunt  m  India,  directed  hk  tnuteea and  exeetiton  to  fhvett  his  residue  in  government 
sr  stfAcr  gmd  sscvriCtca,  mad  thea  declared  tniata  of  it  for  the  benefit  of  his  childraa  and 
altar  fwus^all  af  wtMfm  vara  lyaidaat  either  ia  Engiaad  or  Ifaiand,  and  ware  maotioaed  so 
tsbe  m  tha  vilL    The  rBsidue  was  allowed  to  remain  in  the  hands  of  the  testator's  banksn 
and  sfeala  in  IndiA*  who  ultimately  failed.    Held,  that  the  acting  executor  and  trustee  was  ra- 
paosiiila  lor  the  Inoa  thereby  occasioned  to  the  estate. 
A  laataitar  leAfeut  ia  India,  appointed  A.  B.  and  C.  his  azetintois  and  trustees.    A  and  B.  were 
residaat  in  India*  and  C.  in  Ifolaad.    A.  prored  tba  will  in  India,  and  C.  in  England :  bat  B* 
did  oat  ppBTo  at  alL     The  assets  were  suffered  to  remain,  for  several  years^  in  the  hands  of 
M.  dt  Co.  of  Calcatta»  the   testator's  bankers  and  agents.    B.  was  a  partner  in  that  firm  at  the 
testator's  death,  bat  ahortly  afterwards,  he  retired  and  came  to  England.    He  then  entered  in- 
to paftneiahip  with  R.  Sl  Co.  of  London  the  agents  and  correspondents  of  M.  A*  Ga,  and  paid 
MDoaf  the  fi  t  Btoi'^a  leifaciea  to  peiaoaa  in  Eaglaad ;  and,  insider  to  satisfy  a  legacy  Kivan  by  tha 
tcataaer  spon  certain  tnwtsy  he  iaTesled  the  amount  in  stock,  in  the  names  of  A*  and  himself  as 
ttasieca ;  bat  the  payments  and  the  investment  were  made  by  the  direction  of  A.,  and  out  of  re« 
mittaaeca  aent  by  him  to  B.  &  Co.    M.  &.  Co.  ultimately  failed.    Held,  that  the  above  mentioned 
a^  wc»  dsne  by  B.  as  agent  to  A  and  not  aa  an  execntor  or  trostee  of  the  will,  aad,  eonsa* 
HHnrffj»thrt  he  waa  aot  responsiMo  for  the  lossoceasiottcd  to  the  estate  by  tba  faiture  of  M.  dt  Cow 
Aa  exacatar  who  dnea  aot  provot  hot  acts,  is  answerat^ie  only  for  what  he  sctnally  raoeires. 


In  coQaoqueoce  of  the  above  decision,  William  Handley  obtained,  from  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  letters  of  administration 
to  tbe  lesCatcH-,  and  also  to  George  Lowry ;  and  he  was  made  a  defendant 
to  the  bill  as  their  sole  legai,  personal  representative  in  England,    The  let- 
ters of  adminiatration  to  the  testator,  were  staled  to  be  limited  for  the  purpose 
to  become  And  be  made  a  party  to    a  bill  or  bills  to  be  exhibited 
againstfi  Handly  in  any  of  her  Mcgesty's  'courts  of  equity,  and  to  carry  [*116] 
the  deciee  or  decrees  of  the  said  court  into  effect :  and  the  letters  of 
adoutiistfatioo  to  George  Lowry,  were  stated  to  be  limited  to  the  purpose 
00/7  to  oftend,  supply,  substantiate  and  confirm  the  proceedings  already  had 
or  that  might,  thereafter,  be  had  in  this  cause,  or  in  any  other  suit  which 
might,  hereafter,  be  commenced  io  this  or  any  other  court,  touching  the  pre- 
miaesy  and,  antil  a  final  decree  should  be  made  therein  and  the  said  deciee 
carried  into  execntion  and  the  execution  thereof  fully  completed.    No  other 
amendmaat  was  made  in  the  bill. 

it  appeared,  from  the  evidence  for  the  plaintiffs,  that  Mr.  Fulton,  some  time 
after  his  n^m  to  England,  paid  two  legacies  given  by  the  will,  one  to  Mrs. 
Stewart,  the  testator's  aunt,  and  the  other  to  Mr.  Gowdey ;  and  that,  for  the 
parpoae  of  satisfying  a  legacy  of  2000/.  given  by  the  testator  to  his  mother, 
Eleanor  Lowry,  for  life,  with  remainder  to  his  brother.  Casement  William 
Lowry,  for  life,  with  remainder  to  the  children  of  the  latter,  Mr.  Fulton  in- 
vested that  sum  in  the  purchase  of  stock  in  the  names  of  himself  and  Colonel 
Casement  as  trustees  thereof.  It  appeared,  also,  that  Mr.  Fulton  had  ri^gu- 
bted  tbe  expenses  of  the  testator's  children,  and  had  given,  from  time  to  time, 
directions  as  to  their  maintenance  and  education ;  and  that,  the  plaintiffs 
been  placed^  first,  under  the  care  of  Mrs.  Stewart,  and,  upon  bier  death. 
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under  the  care  of  a  lady  named  Spitter,  he  had  paid  those  ladies  for  their 
maintenance  and  education,  l^he  plaintifi&  also  gave  in  evidence  several  let- 
ters from  Mr.  Fulton  to  Mrs.  Stewart  and  Jane  Lowry,  the  elder  plaintiff,  con- 
taining: expressions,  which  showed,  as  they  contended,  that  Mr.  Falton  con- 
sidered and  held  himself  forth  as  the  guardian  ofthe  plaintiffs  and  the  trastee 

of  their  property. 
[*117]  *0n  the  part  of  the  defendant,  Mrs.  Fulton,  evidence  was  entered 
into  which  tended  to  show  that  ail  the  above  mentioned  acts  w^ 
done  by  Mr.  Fulton,  in  compliance  with  directions  sent,  from  time  to  time, 
either  by  Colonel  Casement  or  by  Mackintosh  ic  Co.  as  his  agents;  and 
that  remittances  had  been  made  by  them  to  Richards,  Mackintosh  &  Co.;  for 
the  purpose,  of  paying  the  legacies  and  the  expenses  of  the  plaintiff^s  maiQ- 
tenance  and  education.  It  further  appeared  that  Mr.  Fnlton,  in  his  answer 
to  a  bill  which,  in  the  year  1824,  was  filed  against  him,  in  the  Court  of 
Chancery  of  Ireland,  by  James  Lowry,  Casement  William  Lowry  and  the 
teatator's  children,  denied  that  he  had  ever  acted  or  meant  to  act  as  an  exe- 
cutor of  the  testator,  or  that,  independently  of  his  partners,  Richards,  Mack- 
intosh &  Co.,  he  had  ever  received  any  money  from  out  of  the  testator's 
estate  or  effects. 

The  cause  now  came  on  to  be  heard.(o) 

Mr.  Jac(Aj  Mr.  Bethell  and  Mr.  Cdridge  for  the  plaintiffs,  contended  that 
the  payments  made  bv  Mr.  Fulton,  and  the  other  acts  done  by  him,  as  before 
mentioned,  showed  that  he  had  accepted  the  trusts  and  acted  as  a  trustee  and 
executor  of  the  testator's  will ;  and,  consequently,  that  he  was  responsible  to 
the  plaintiffs  for  the  breach  of  trustthat  had.  been  committed  by  suffering  the 
testator's  property  to  remain  in  the  hands  of  Mackintosh  &  Co.  Urck  v. 
Walkery{b)  Boardman  v.  Masfnany{e)  French  v.  Hobson^{d)  Con- 
[*118]  yngham  v.  *Conynghafn^{e)  Walker  v.  8ymonds^{f)  Stacey  t. 
Elph{g) 

Mr.  Knighi  Bruce  and  Mr.  Loyd^  for  the  defendant,  Mrs.  Fulton,  said  that 
Mr.  Fulton  had  never  accepted  or  acted  in  the  trusts  of  the  will ;  and  that 
the  acts  relied  upon  by  the  plaintiffs'  counsel,  were  done  by  him  merely  as 
the  agent  of  Colonel  Casement. 

Mr.   White  appeared  for  the  defendant  Handley. 

The  Vice-Chancellor  : — ^In  this  case  the  facts  appear  to  be  that  the  tes- 
tator, Thomas  Lowry,  made  his  will  on  the  second  of  October,  1817  j  and, 
by  that  will,  after  giving  certain  small  legacies  and  a  sum  of  2000/.  to  his 
mother,  for  life,  with  remainders  over ;  and  a  sum  of  8000  sicca  rupees  for 
the  benefit  of  a  Hindostanee  woman,  called  Rajbibbie,  for  life,  with  remainder 
over,  he  gave,  in  effect,  the  residue  of  his  personal  estate  among  the  three 

(•)  Tbe  Bapoiter  wu  misvoidftUy  sbMnt  fiom  conit  on  Mme  of  die  days  on  wbieh  tfa0  ^^ 

(6)  f  Myl.  &  Craig,  702.  (c)  1  Bro.  C.  C.  68.  rrf)  9  Vei.  103.  (0  Vex.  522. 
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dtiUdren  thai  woman  then  had^  aad  a  child  of  whom  she  was  at  that  tima 
emeeimie.    That  child  was  borti  and  christened  by  the  name  of  Mary  RUen ; 
and  she  and  her  ddest  sister  are  the  pluntiffs  in  die  cause.    The  testate^ 
made  a  codicil  tsa  the  3d  of  Maich,  1819;  and  he  died  in  the  month  of 
Deoemhery  1819.    He  appointed  three  executors,  James  Lowry,  who  then  was 
and  now  is  a  resident  in  Irdand,  Colonel  Casement,  who  then  was  and  now 
is  n»deat  in  India,  and  Mr.  John  Williainson  Fulton^  who  was  then  in 
Calcutta,  but  who  neyer  jMroved  the  will  either  in  England,  India, 
or  else  where.     The  will  was  'proved  in  Bengal  on  the  29d  of  De-    [*119] 
cembertl8l9,  by  Colonel  Casement,  and  it  was  proved  in  the  pin* 
Tince  of  CanCerbory  on  the  20th  of  July,  1824,  by  James  Lowry. 

Upon  the  construction  of  this  will  I  ihink  that  the  general  residue  ought 
to  have  been  invested  in  government  or  other  seonrities  in  England.  The 
expcessicm  is,  ^  goremment  or  other  good  sesurities"  generally.  The  ex« 
prcssion  as  to  Rajbibbie's  legacy  of  8000  sicca  rupees  is  "government  or 
other  good  security  in  Calcutta,"  and  she  is  described  as  of  Hindostan. .  But 
the  childieo  who  are  named  in  the  will,  the  residuary  legatees,  are  all  said  to 
be  now  in  Ireland ;  and  James  Lowry,  who  was  the  ultimate  residuary  lega- 
tee, is  said  to  be  now  in  the  north  of  Ireland. 

The  testator  had  dealings  with  Maokintosh  it  Co.  of  Calcotta,  who,  long 
befcHc  and  np  to  the  time  of  his  deaths  were  his  money  agents  and  bankers; 
and  be  had  large  sums  of  money  in  their  hands.    The  account  current,  dat* 
ed  the  Ist  of  May,  1827,  which  has  been  proved  as  an  exhibit,  shows  how 
bis  assets  were  dealt  with  by  them ;  and  the  account  was  kept  as  between 
the  estate  eC  the  testator  and  Colonel  Casenient  as  his  executor,  but,  in  reali- 
ty, it  was  an  acoonnt  between  Maekintorii  &  Co.  and  Cirfonet  Casement* 
The  biO  states  the  different  sales  of  the  government  notes  and  bank  shares  to 
baw  been  made  by  the  direction  of  Colonel  Casement,  but  with  the  know- 
ledge of  Mr.  Fnlton.    Hiere  however  is  no  evidence  that  that  sale^  or  that 
any  sale  was  eflfected  with  Fulton's  knowledge :  and,  if  it  were  so^  he  could 
not  be  re^xmsibte  as  executor  for  the  sale.    There  could  not  bare  been  a 
vemittanoe  to  England  without  a  sale :  the  sale  was  right ;  but  the  keeping 
of  the  prodnce  uninvested  in  the  hands  of  Mackintosh  &  Co.,  was 
wieng ;  *but  with  that  Mr.  Fulton  had  nothing  to  do ;  for.  though    [*120] 
be  was  a  partner  in  the  house  of  mackintosh  &  Co.,  yet  the  plaintiffs 
have  proved  that  he  ceased  to  be  a  partner  in  the  house  on  the  1st  of  May, 
lS2a    He  left  CUcutta  for  England,  as  the  bill  says,  in  September,  1820, 
hot,  as  the  answer  states,,  on  the  19th  of  November,  1820,  and  he  brought 
with  him  the  plaintiff,  Mary  Ellen,  and,  on  reaching  England,  he  sent  her  to 
Hsa^  Stewart,  in  Ireland,  with  whom  the  plaintiff,  Jane,  who  was  then  eight 
or  nine  years  old,  resided.  .  In  Septemb^,  1819,  Mr.  Fulton  took  some  steps 
tovaids  disposing  of  his  shiu«  and  inteiest  in  the  house  of  Mackintosh  &  Ca ; 
aad  it  is  distinctly  proved  by  one  of  the  pliuntiffs'  witnesses,  who,  in  August, 
1890^  became  himself  a  partner  in  that  house,  that  Mr.  Fulton  ceased  to  be  a 
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parUier  ui  >  it  on  the  Ist  o£  May,  1820,  that  is,  seireral  months  before  the 
of  the  gorommeDt  notes  iu  August,  182Q.    Ricbairdsy  Mackintosh  &  Co.,  of 
London,  were  the  general  factors  and  agents  of  Mackiqtosh  d&  Co.,  and  Mac* 
kintosii  &  Co.  were  the  general  feptors  and  agents  of  Richards,  Mackimosh 
A  Co. ;  but  Richards,  Mackintosh  &>  Co.  wepe  not  partners  with  Mackiatosh 
&  Co,    In,  or  not  long  aflrer,  the  year  .1S23,  Mr*  Fulton  became  a  partner  ia 
the  house  of  Richards,  Mackintosh  &  Co.^  and  continued  a  partn^  ia  it  till 
he  died.    When  Mr.  Fulton  quitted  India  be  bad  a  large  sum  of  money  doe 
to  him  in  the  hands  of  Mackintosh  dt  Co*    Of  that  sum  he  gradually  drew 
out  about  five-sixths;  and,  at  the  time  oftbe  failure  of  Mackintosh  &C(^ 
the  balance  due  ta  him  was  102,517  sicca  rupees  according  to  the  evidence 
of  one  of  the  plaintiffs!  witnesses.    He  dealt  with  bis  former  partners  just  as 
other  customers  might  have  done.    From  1821  to  1827  Richards  &^  Co.  were 
indebted  to  Mackintosh  &  Co.,  but,  in  1827,  they  became  creditor; 
[*121]    and,  vi  1829,  they  had  a  demand  upon  Mackintosh  *&  Co.  to  the 
amount  of  upwards  of  a  million aicca  rupees.    Yet  Mr.  Fulton  still  leit 
part  of  his  money  in  the  bouse  of  Mackintosh  &  Co.    About  January,  1S23, 
Colonel  Casement,  through  Mackintosh  A  Co.,  remitted  2000/.  to  Richards, 
Mackintosh  &  Co.,  who,  according  to  their  instruGlion%  invested  it  in  2511/. 
I5s*  6c{.  reduced  annuities  in  the  names  of  Colonel  Casement  and  Mr.  Ful- 
ton, to  answ^  the  legaey  of  2000/.  given  to  the  testator's, mother  for  her  life, 
with  remainder  to  his  brother.  Casement  William  Lowry,  for  his  life,  with 
remainder  to  the  diildren  of  C.  W.  Lowry.    In  July,  1824,  James  Lowry, 
C^  W.  Lowry  and  the  four  children  of  the  testator,  the  three  youngest  being 
infants,  by  George  Lowry  their  next  friend,  filed  a  bill  in  Chancery  ia  Ire- 
land, against  Mr.  Fulton,  for  an  account  of  the  assets  of  the  testator.    In  No- 
vember, 1824,  Mr.  Fulton  put  in  his  answer  and  denied  that  be  had  ever  act- 
ed as  executor  of  the  testator,  or  that  he  ever  meant  to  act  in  that  capacity. 
The  schedules  to  that  answer  contained  the  early  part  of  the  account  appear- 
ing in  the  account  current,  up  to  the  22d  of  December,  1820.    Mrs.  Stewart, 
with  whom  the  children  resided,  in  Ireland,  was  the  sister  of  Eleanor  I^wry, 
the  testator's  mother.    Sh^  took  care  of  the  infant  children  till  she  died  in 
1828 ;  and  they  were  tfien  placed  with  Mrs.  Spitter.    The  expenses  of  their 
maintenance  and  education  were  defrayed  by  remittances  made  hy  Colonel 
Casement,  through  Mackintosh  d&  Cot,  to  Richards,  Mackintosh  &  Co.,  which 
.were  applied  by  Mr.  Fulton  and  his  widow,  and  it  is  not  suggested  that  the 
remittances  were  not  duly  applied.    On  the  22d  of  January,  1830,  Mr.  Ful- 
ton died.    By  his  will  he  appointed  the  defendant,  Anne  Fulton,  his  execu- 
trix, and  she  proved  it  in  the  Prerogative  Court  of  Canterbury  on  the  6th  of 
March,  1830.    On  the  4th  of  January,  1S33,  Mackintosh  &  Co- 
[*122]    stopped  payment.    *At  that  time,  a  large  portion  of  the  testator's  as- 
sets was  in  their  hands  as  the  i^ents  of  Colonel  William  Casement, 
exkd  the  testator's  estate  suffered  a  considerable  loss.    The  substantial  qu^ 
tion  in  the  cause  is  whether  Mr.  Fulton's  estate  is  liable  for  that  loss ;  for  no 
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quoation  it  Aade  about  the  payment  ofibe  small  legacies  or  the  application, 
for  maj&ietiaDoe  erf'  the  ehildteo,  of  the  fanda  lemitted  for  that  purpose. 

It  is  said  that  Mr.  Fulton  held  himself  out  to  be  an  exeeutot;  and  that, 
therafixr^  be  is  liable ;  and  the  case  of  Omyngham  r.  Omyngham  was 
retiBfnpoa.    The  &cts  of  that  case  do  not  clearly  appear,  hot  it  does  appear 
that  tbe  defendant  had  actually  receiyed  the  produce  of  the  trust  estate,  and, 
oa  that  foandation,  he  was  directed  to  account.    Those  are  the  very  words 
of  Loffd  Hardwicke,  according  to  the  report ;  and  Lord  Hardwicke  said  that 
the  defendant  had  acted  as  he  had  done  merely  to  put  the  plaintiff  to  diffi- 
culty in  coming  at  his  right.    In  Urch  r.  Widkery{a)  there  was  a  clear  ac- 
oeplaoooof  the  liust  ;[I  J  for  Blacfcburrow  joined  with  Wood  in  conveying  the 
kasehdld  trust  estate.    In  Boardnmn  v.  Masman,  Kyme,  the  trustee,  not 
meiety  knew  that  the  trust  stock  was  sold,  but  the  pro(teeds  of  the  sale  were 
paid  to  him  and  his  partner.    He,  therefore,  was  responsible.    French  r« 
HAsoii,  has  no  resemblance  to  the  present  case,    l^ere  all  the  executors 
joined  in  selling  the  Oust  stock,  and  of  course  all  were  liable. 

What  was  laid  down,  by  Lord  Oamden,  at  the  privy  council,  in  Orr  t. 
MpMi§m(i}  is  very  important  He  held  that  Newton,  who  had  not  proved> 
but  bad,  in  some  manner,  acted,  was,  by  tile  strictest  rule,  not 
ehtrgeabte  except  for  his  own  act$  personally,  and  was  ^notcbarge-  [*IS3} 
able  far  the  acts  of  his  colleagues.  Lord  Camden  also,  in  page  877 
of  the  report,  notices  that  the  want  of  a  probate  in  Newton  would  have  been 
a  bar  to  his  leoovering  in  any  suit  whatevA. 

the  object  of  this  bill  is  not  to  make  Mr.  Pulton's  estate  liable  for 
he  reeei^,  but  liable  for  what  he  not  only  did  not  receive,  but  for 
what  he  had  no  meims  of  recdving.  If  he  never  proved  eitfier  in  England 
or  in  India,  it  was  not  possible  for  him  to  recover  the  assets  of  the  testator 
ID  the  hands  of  Mackmtosh  &  Co.  While  he  wad  partner  in  that  house,  fdr 
a  abort  time  afker  the  testator's  death,  he  was  answerable,  as  a  debtor  jointly 
with  his  copartners,  for  the  debt  due  from  their  partnership  to  the  estate  c^ 
the  testator.  But,  as  executor,  he  was  not  answerable  for  the  debt,  either 
vide  he  was  a  partner  or  after  he  had  ceased  to  be  a  partner.  No  one  is 
bound,  by  law,  to  prove  a  will.  No  case  has  been  cited  to  show  that  an  ex- 
eemor  not  proving,  is  liable  for  the  default  of  an  executor  who  does  prove. 
As  long  as  be  does  not  prove,  he  is  merely  liable  for  what  he  receives.  Ther^ 
is  a  loose  and  general  charge  in  the  bill  that  Mr.  Fulton  colluded  with  Col. 
Casement,  but  there  is  no  evidence  to  support  it :  nor  is  there  any  evidence 
of  coooealnieot.  A  letter  from  Mackintosh  &,  Co.  to  James  Lowry,  which 
has  been  proved  in  the  cause,  stated  the  plan  upon  which  Col.  Cttsement 
Ottsat  to  act  with  respect  to  the  small  legacies  of  lOOf.  to  Mrs.  Stewart 
and  Mr.  Gowdey,  the  legacy  of  2000Z.,  the  maintenance  and  eduei^ion  rfthe 

(•)  f  M jL  A Ci^» 70B.  (&}9Gto,874. 

(liVU0llwli^v.Fbdfcr.JaAl9d*9O]ra.].    3  M7L  &Cr.7ie,  n.  1. 
TOL.  IX.  •  10 


las  cMSEa  m  chancery. 

■         ■■  ■!       ■  I  I        > ■ ■.»■.■■■■.■■■  ■  -  ■■■  —  ■  ^ 

168&— Smith  t.  Dttdley. 

tdsUkloi's  ebUdien,  ftnd  the  management  of  their  funds ;  and  that  plan  vm 
acted  upon.    Out  of  the  great  number  of  letters  in  the  admisaioDS,  eleven  are 

all  that  were  written  by  Mr.  Fulton :  ten  of  those  are  referaUeto  his 
[*124]    character  of  agent.    The  expreesions  in  the  remaining  'letter,  dated 

the  3d  of  July,  ISSS,  from  Mr.  Futton  to  Mrs.  Stewart,  are  extremely 
ineondunve.  In  one  sense,  Mr.  Fnllon  was  an  executor,  and  they  may  refer 
to  that  But,  if  written  declamtions  that  he  made,  ere  to  be  relied  upon,  they 
most  all  be  taken  together ;  and  then  the  answer  in  the  Irish  cause  becooKs 
most  material ;  because  it  contains  a  declaration  upon  oath,  when  the  atten- 
tion of  Mr.  Fulton  was  distinctly  called  to  the  circumstances  of  which  be 
was  speaking.  Upon  the  whole  evidence  of  Mr.  Fulton's  declarations  taken 
together,  I*  consider  him  to  have  represented  no  otherwise  than  that  he  was 
an  agent  of  Cbl.  Casement;  and  that  he  did  not  mean  to  be  taken  asan  acting 
executor. 

Evidence  has  beei^  given  that  Oolonel  Casement  holds  a  high  office  in 
Bengal ;  and,  without  doubt,  he  is  a  man  of  integrity;  and  it  is  therefore  to 
be  assumed  that,  if  the  ease  is  merely  what  the  plaintiffs  t^resent,  when 
they  apply  to  him  he  will,  at  once,  indemnify  them  for  die  loss  occasioned  by 
his  leaving  the  testator's  assets  in  the  hands  of  Mackintosh  &  Co.  But  they 
have  not  chosen  to  make  him  substantially  a  party  to  this  suit ;  and  isy 
opinion  is  that,  upon  the  case  which  the  plaintiflb  bring  forward  against  Mis. 
Fulton,  they  are  not  entitled  to  relief  against  her ;  for,  in  my  opinion,  there 
is  no  evidence  whatever  that  Mr.^Fulton  received  any  thing,  except  as  an 
agent  of  Oolonel  Casementj  to  whom  alone  he  could  be  responsible. 

Upon  the  whole,  my  ojnnion  is  that,  as  against  Mrs.  Fulton,  the  bill  imist 
be  dismissed  with  costs.  But,  as  to  Mr.  Handley,  the  cause  must  stand  over 
till  Colond  Casement  and  Mr.  Lowry  come  within  the  jurisdiction  or  appear 
if  the  i^ntifb  wish  it.  If  not,  the  bill  must  be  dismissed  with  costs  alto- 
gether. 


[*125]  •Smith  v.  Dudley. 

leSS:  dStb  aad  97tli  Jan.— CoiulnieUoii ;  Seltlemeiit ;  Exee«ton  and  Adminbtiatori. 

In  •  maiTuifo  aettiement,  the  ultimata  trnat  of  Uie  wila'a  chattala  waa  f<v  tha  azaontofa  or  tilmuia* 
tratoia  of  tha  wifa  of  Aar  own  family,  and  the  ultimate  trust  of  the  husband*!  chattel*}  wa>  for 
hii  ezaontors  or  administrators  of  hit  own  family.  Held  that,  though,  the  same  words  were  um<)' 
mutatis  mutandis,  in  both  Ihnitationa,  yet  the  aourt  was  justified  in  holding  that,  with  respect  to 
tha  wila*a  chattalsi  th»y  meant  har  naxt  of  kin  at  har  death,  and,  with  leipact  to  tha  hnsbsad'i 
chattala,  hia  axaontoia  or  administiaton  simply. 

Bt  the  settlement  on  the  marriage  of  Benjamin  Pountney  with  Mary 
Wheeler,  bearing  date  the  26th  of  May,  1801,  and  made  between  Henry 
Burnsley  and  Elizabeth  his  wife  of  the  first  part,  Mary  Wheeler  (who  was 
described  as  the  daughter  and  only  child  of  Elizabeth  Bainsley  by  ^ 


GASfiS  IN  CHANCfiRY.  196 


1838.— Smith  ▼*  Dq^y. 


forasr  bariwDd  Thomas  Wheeler,  deceased,)  of  the  second  port,  B^jamm 

Ponntaef  of  the  Uiiid  part,  and  Tlioxnas  Dudley  and  George  Brisooe^  of  the 

fooith  put;  Hearjr  Barodey  and  Klizabeth  his  wife  conveyed  wd  assigned 

certain  fiwhoid  and  leasehold  heieditaments  to  Dudley  and  Briscoei  thair 

heiis^  cxBcntorSy  administnitora  and  assign^  in  trust  for  Bamsley  and  wife, 

aooaiding  So  their  seraal  and  respective  estates  and  interests,  in  the  premises 

at  the  esecutino  of  the  aettlementi  until  the  solemnisation  of  the  marrii^ge^ 

and,  after  the  aoleamisation  thereof,  to  ike  use  of  Bamsley  and  wi£%  for  their 

lives  and  the  life  of  the  longer  lirer  of  them,  and,  after  their  deceeser  and  the 

decesee  of  tbe  sonriTor  of  them,  then  upon  trust  that  Dudley  and  Briscoe 

and  the  suryiTor  of  th^oi,  his  heirs,  execntcnrs,  A>e>y  should  permit  Benjamin 

Pbantney  to  seoetTe  the  rents  of  the  fieehold  and  leasehold  premises,  aooord- 

tng  lo  the  Datore  and  tenure  of  such  estates  respectively,  for  his  Wkf  prorided 

he  so  long  remained  in  good  and  solvent  circumstances,  and,  after  his 

Asttaae,  ttlare,  insoIveBcy  or  bankruptcy,  then  upcm  trust  that  Dudley  and 

Brisooe,  and  the  survivor  of  them,  h^  heirs,  ezecutorst  6cc^  should  receive 

the  mis  and  pay  the  same  to  Mary  Wheeler  for  her  tifis,  for  her  separsle  nse, 

independent  of  Benjamin  Pountney,  and,  after  the  decease^  failure  or  bank- 

rapccyof  Poumtney  and  the  decease  of^  Mary  Wheeler,  then  upon  trust 

that  Dudley  and  Briscoe,  and  the  survivor  of  *them,  his  .heirs,    [*126] 

ezecataa^  d^,  should  convey  and  assign  the  freehold  and  leasehold 

pcemiaes  to  aoch  child  or  children  of  the  marriage,  and  in  such  shares,  d&c^  as 

Pbaatoey  and  Mary  Wheeler  during  their  joint  lives,  or  as  the  survivor  of 

them  after  the  death  of  one  of  them,  should  by  deed  or  will  af^xunt,  and,  in 

de&nkof  sodi  appointment,  then  in  trust  for  all  the  children  of  the  marriage, 

thn  hens,  executors,  &c.,  aoc<mliog  to  the  nature  imd  tenure  of  such  estates 

respeeiireiy,  ei{oally  as  toumts  in  common,  and,  if  but  one  child,  then  to 

such  osJy  ddUi  and  his  or  her  heirs,  executors,  d&c. ;  and,  in  de&ult  of  such 

issoe^  thai,  as  to  tbe  fieeholds,  to  the  use  of  tho  ri^ht  heirs  of  Mary  Wheeler 

and,  as  to  the  leaseholds,  "  in  trust  for  the  executors  and  administrators  of  the 

ssad  Mary  Wheeler^  own  family,  and  to  and  for  none  other  use,  intent  or 

popose  whatsoever." 

And  Bamsley,  for  himself  and  his  wife,  and  for  his  and  her  heirs,  execu- 
tors  and  administrators,  and  Mary  Wheeler,  for  herself-  and  her  heirs,  ezecu^ 
Ion  and  administretors,  covenanted  with  Dudley  and  Briscoe,  that  they, 
Bamsley  and  wife  and  Mary  Wheeler,  would,  as  soon  as  conveniently  might 
be  after  the  solemnization  of  the  marriage,  surrender  certain  copyhold  here- 
ditaments mentioned  in  the  settlement,  to  the  use  of  Dudley  and  Briscoe  and 
their  bebs,  upon  such  and  the  same  trusts,  intents  and  purposes  ^  were 
thereinbefore  limited  of  and  concerning  die  freehdd  and  leasehobl  heiedita- 
BMats  and  premisee. 

And  Bamdey  and  wife  assigned  to  Dudley  md  Briscoe,  their  exeou- 
tsEB,  ftc^  aU  their  household  goods  and  furniture  which  were  oontaiqed 
Ja  a  sehednle  bparing  even  date  with  the  settlement,  upon  such  and  the 
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[*127]  same  trxsts,  and  far  such  and  the  same  oses,  intents  and  'purpoaes  as 
therein  declared  and  bereiTtafter  mentioned  of  and  concerning  the  pro* 
perty  of  Maiv  Wheeler  under  the  will  of  Sarah  Pitt  deceased,  and  toor  Ux  no 
other  use,  trust,  intent  or  purpose  whatsoever :  and,  after  reciting  that,  under 
the  wili  of  Sarah  Pitt,  Mary  Wfaeeter  was  estitled,  snlijeet  to  the  life  estates  of 
her  mother  and  Mary  Horton  and  Anne  Bissett,  to  a  third  part  of  the  mooeys 
to  arise  by  sale  of  the  freehold  estates  o(  Sarah  Pitt^  and,  also,  to  a  third  part 
of  the  personal  estate  of  Sarah  Pitt :  Mary  Wheeler  aasigned  to  Dudley  and 
Briscoe,  their  executors,  &c.,  all  her  share  and  interost  of  and  in  all  the  sum 
of  money  to  arise  by  sale  of  the  freehold  honeditaments  and  real  estate  of 
whioh  Sarah  Pitt  died  possessed,  and  of  and  in  all  the  personal  estate  a&d 
eflbcts  directed  to  be  sold,  called  in  imd  received,  by  the  will  of  Sarah  Pitt, 
after  the  several  deceases  of  her  mother  and  Mary  Horton  and  Ann  Bissett,  in 
trust  for  Mary  Wheeler,  her  executors,  administrators  and  assigns,  until  the 
solemniaation  of  the  marriage,  and,  after  the  solemnisation  thereof,  upon 
trust,  as  soon  as  the  thereby  assigned  moneys  and  premises  should  beiecetred 
by  Dudley  and  Briscoe,  to  place  out  the  same  cither  in  some  {mblie  stock, 
bank  or  fund,  or  else  upon  one  or  mors  good  and  sufficient  real  or  peisonal 
security  or- securities,  and  to  pay  the  interest,  dividends>8nd  produce  arising 
therefrom  to  Benjamin  Pountney,  for  his  life,  provided  he  should  so  long 
remain  in  good  and  solvent  circumstances,  and,  after  his  death,  failure,  ineol- 
fency  or  l»nkruptcy,  upon  trust  to  pay  the  interest,  dividends  and  prodiice 
aforesaid  to  Mary  Wheeler  and  her  assigns,  for  her  life,  and,  in  case  the  same 
should  accrue  to  her  during  the  lifetime  of  B.  Pountney  by  his  failure,  bank- 
ruptcy  or  insolvency,  then  the  same  to  be  for  her  separate  use, 
[*128]  and,  after  Ae  decease,  fiiilure  or  bankruptcy  of  B..  'Pounlney,  and 
the  decease  of  Mary  Wheeler,  then,  upon  trust  to  'pay  the  tnut 
moneys  to  Ae  children  of  the  marriage,  equally  to  be  divided  amongst  them, 
the  portions  of  sons  to  be  paid  to  them  at  twenty-one,  and  the  portions  of 
daughters  at  that  age  or  on  their  marriage,  and,  in  case  there  should  be  do 
child  of  the  marriage,  or,  there  being  such,  all  of  them  should  die  before  their 
portions  should  become  vested,  then  upon  trust  to  assign  the  trust  moneys 
<<  unto  and  for  the  executors  and  administrators  of  the  said  Mary  Wheeler^ 
own  family  and  to  and  for  no  other  trust,  intent  or  purpose  whatsoever.'' 

And  B.  Pountney,  for  himself,  his  heirs,  oxecutors,  &c.,  covenanted  with 
Dudley  and  Briscoe,  their  executors,  icc.j  that  in  case  Mary  Wheeler  sboiald 
survive  him,  or  in  case  there  should  be  any  issue  of  the  marriage  living  ^i 
his  decease  or  bom  in  due  time  after,  his  heirs,  executors  or  administrators) 
should,  within  three  calendar  months  after  his  decease,  (after  first  pa^ng  ^^ 
his  debts,)  pay  to  Dudley  aiid  Briscoe,  or  the  survivor  of  them,  his  executory 
^c,  the  sum  of  8002.,  upon  trust  to  place  the  same  out  on  reai  or  government 
securities,  or  in  the  purdiase  of  stock  in  any  of  the  public  companies  or  fuodSf 
and  to  pay  the  interest  and  dividends  therad*  to  Mary  Wheeler  and  her  as- 
signS|  for  her  life,  jfor  her  and  their  own  proper  use  and  benefit,  and>  after  the 
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of  Mwf  Wlieeler,  upon  traat  to  pay  tte  800/,  uoto  and  amongst  all 
and  evcff  or  any  the  child  or  children  of  the  marriage^  at  such  time  or  timea, 
and  is  Mcfa  sfaaieSy  dce^  as  B.  Ponntney  and  Mary  Wbeder  should  by  deed 
appoiBl;  iod,  in  de&ult  thereof,  as  the  sui^ivor  ef  them  should,  by  deed  or 
wUlj  ^fointj  and,  in  defiialt  thereof)  then  upon  trust  to  pay  the  last  mentioned 
trasc  lODBeys  to  all  thechiklFen  (^  the  marriage,  equally,  as  tenants  in 
'comoiaDt  theportioiis  of  sons  to  be  paid  to  them  at  twenty«one,  and  the    [*129] 
portions  of  duigfaters,  at  that  age  or  on  their  marriage ;  and,  in  case 
there  Aooid  be  no  child  of  the  marriage,  or,  these  being  siieh,  all  of  them  should 
die  before  tfieir  paitions  Aoold  beoome  vested,  then  upon  trust  to  pay  the 
8001^  '^imto  and  for  the  e^cocutois,  or  administrators  of  the  said  Benjamin 
Pountney  of  his  own  fiunily,  and  to  and  for  none  other  trusty  or.purpose  what- 
soever?   Hie  aeltlenient  then  contained  provisoes  for  the  mainteoanee  and 
eincation  of  the  children  of  the  marriage  during  their  minorities,  and  for  the 
iafaninty  and  mmburseraoit  of  the  trustees. 

Heuy  Bamaley  died  in  August,  1808 ;  and  his  wife  died  in  April,  1821. 
Mary  FooBtney  died  on  the  23d  of  August,  1825,  intestate,  and  without 
han&fkid  any  ia&OB.  Benjamin  Pountney  died  on  the  9th  of  January,  1832, 
hafing  made  his  ^riil,  dated  the  22d  of  August,  1827,  and  three  codicils,  the 
last  of  which  was  dated  the  29th  of  January,  1830,  and  thereby  he  appointed 
the  deficodant.  Slater,  his  executor. 

The  plaintifl^  l>eborah  SmiUi,  the  wife  of  the  other  plaintiff,  John  Smith, 
TO  one  ef  the  next  of  kin  of  Mary  Pountney ;  and)  on  the  16th  of  Novem- 
ber. 1832)  letters  ci  administratioQ  to  Mary  Pountney  were  granted  to  Debo* 

TheW  vlnch  was  filed  against  die  other  next  of  kin  of  Mary  Pountney^ 
lirii^  at  her  death.  Slater,  the  racecutor  of  Benjamin  Pountney  and  the  per- 
tooal  KpRKotatiTes  of  the  trustees  of  the  settlement,  alleged  that,  under  the 
letters  of  administration,  the  plaintiff,  Deborah  Smith,  or  the  plaintiff,  John 
South,  IB  her  right,  became,  and  then  was  beneficially  entitled  to  the 
%BaaieU  eifoles,  hmsehoU  goods,  furniture  and  effeciSj  monej/s,  [*130] 
9tOiriti»sfir  moneyj  and  ehaiiels  comprised  in  the  settl^nent :  and 
it  pnyed,  theC  the  plaintiff  Deborah  Smith,  as  the  administratrix  of  Mary 
Poomiiey,  or  the  plaintiff,  John  Smith,  in  her  right,  might  be  declared  to  be 
eatitied  to  the  leasehold  estates  and  premises,  moneys,  securities  for  money 
ttd  effiscts  comprised  in  the  settlement,  for  his  and  her  own  use  and  benefit, 
ttd  diat  the  same  might  be  paid,  assigned,  and  conveyed  to  her.  or  him  ac- 
eoriiagiy. 

Soch  ef  the  next  of  kin  cf  Henry  Pountney  as  were  defendants,  insisted 
Ait  file  ptainti^  Deborah  Smith,  was  not,  under  the  settlement  or  asadmini»- 
tnnix  of  Mary  Ponntney  or  otherwise,  entitled  to  the  trust  estate,  effects 
ovNieys  and  premises,  for  her  own  absolute  use  and  benefit,  or  otherwise  than 
tt  a  tmstee  for  the  next  of  kin  of  Mary  Pountney  living  at  her  decease. 

The  ijoestion  in  the  cause,  was,  who  was  entitled  to  the  chattels  real  and 
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peraonal  eomprifled  in  the  settlemeot,  under  the.woida :  ^  the  ezecotersor  ad- 
ministrators of  Mary  Wheeler's  own  family." 

The  Solidtar  Oeneral  and  Mr.  K.  Parkery  for  the  plaintifiis^  ooDt€;&ded 
that,  under  the  above  mentioned  word9y  either  the  administrator  or  the  next 
of  kin  of  Mary  Wheeler,  to  the  exclusion  of  her  husband,  were  entitled,  and 
that  the  words, ''  of  Mary  Wheeler'^  own  family''  were  added  for  the  purpose 
of  excluding  him:  that  the  ultimate  trust  of  the  property  settled  by  the  hus- 
band was  declared  in  the  same  words,  mutatis  mutandU;  and  it  was  the  in- 
tention of  the  parties  to  the  settlement,  that,  if  there  should  be  no  issue  of 
the  marriage,  the  property  settled  by  the  wife  and  her  parents  should 
[*131]  *retum  to  her  family,  and  the  property  settled  by  the  husband,  to  his 
family ;  that  it  was  clear  that  the  words,  'f  the  executors  or  administra- 
tors, 4&C.,"  were  not  meant  to  be  words  of  limitation ;  for,  where  they  were  in- 
tended so  to  be,  the  expi^^ssion  was  in  the  following  form,  namely, "  to  A.  R, 
his  executors,  administrators,  and  assigns."  Evens  v.  Charles, in)  Jennings 
y.  OaUimare,ib)  Stevens  v.  Bagwell ;{€)  Bulmer  v*  Jay , id)  CoUier  t. 
Squire^ie) 

Mr.  CMyer^  for  some  of  the  defendsnts,  the  next  of  kin  of  Mrs.  Pountuey, 
contended  that  her  executors  or  administrators  were  intended  to  take  the  pro- 
perty as  trustees  for  her  next  c^  kin.  Palin  v.  ^Us.(f) 

Mr.  Cooper  and  Mr.  HcM  appeared  for  the  rest  of  the  next  of  kin. 

Mr.  Jacob  and  Mr.  O.  Richards,  for  the  representatives  of  the  trustees  of 
the  settlement,  said  that  the  limitation  in  question  was  void  for  uncertainty; 
or,  at  all  events,  no  person  who  should  be  living  at  the  death  of  Mrs.  Ponntoey, 
could  be  intended  to  take  in  his  own  character ;  but  that  the  parties  to  the 
settlement  intended  to  designate  the  executors  <a  administrators  of  some  per- 
son whom,  they  expected,  would  be  dead  at  the  time  when  the  limitation 
took  effect.  Doe  v.  JoinviUe.{ff)  Harland  v.  Trigg.iji^  Holloway  r. 
HoUa%pay*{i) 

Mr.  Knight  Bruce  and  Mr.  Sti$Uon  for  the  defendant  Slater,  the 
f*132]  executor  of  Benjamin  Pountney,  said  that,  *the  ultimate  limit^timi  of 
the  freeholds  to  the  right  heirs  of  Mrs.  Pountney,  united  with  her 
previous  estate  for  life  and  gave  her  the  absolute  interest,  and  that  the  ultimate 
limitation  of  the  leaseholds  and  other  chattels  was  intended  to  have  the  like 
effect     Oenery  v.  Fitzgerald.{k)    Sanders  v.  Franks.{l) 

Thb  Vice-Chancellor  : — ^I  apprehend  that,  where  the  court  has  to  pat 
a  construction  upon  expressions  in  an  instrument  the  meaning  of  which  is 
doubtful,  it  is  justified  in  departing  from  the  literal  meaning  o(  the  words 
where  it  is  obvious,  taking  the  whole  of  the  instrument  together,  what  the 
intention  of  the  parties  was :  and  that,  for  that  purpose,  the  court  isat  librety 

(a)  1  Anstr.  Ida  {D  3  Vet.  146.  (c)  15  Ves.  139. 

(d)  Ante,  toI.  4,  p.  48 ;  3  Myl.  ic  Keen,  197.  (e)  3  Run.  467. 

(/)  1  Myl.  Sl  Keen,  470.  ig)  3  East.  172.  (A)  1  Bro.  C.  C.  142. 

(t)  5  Yes.  399.  (Xr)Jae;468.  (i)  8  Mtdd.  147. 
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to  consider  the  same  general  words  as  having  one  meaning  in  one  part  of  the 
inslniiiieBf,  and  a  different  meaning  in  another  part  of  it.  Thus  the  same 
words  have  been  held  to  have  one  meaning  in  limitations  of  freeholds,  and  a 
difi»B<  jaeaDtng  in  limitations  of  chattels.  • 

On  lootang  into  the  settlement  in  this  case,  it  appears  to  me  not  only  that 
there  W93  a  very  small  exercise  of  understanding  in  tihe  use  of  words,  but  a 
gross  ignoianee  of  law,  in  all  respects,  on  the  part  of  the  person  who  ]W9pared 
the  settlement.     There  are  no  covenants  for  title,  and,  therefore  we  cannot 
teaoii  to  them  in  order  to  make  out  who  is  entitled  to  the  property  comprised 
in  the  settlement.    With  respect  to  the  freeholds  and  leaseholds,  which  are 
taken  together,  it  does  not  appear  that  Mrs.  Ponntney  had  any  interest  in  either ; 
nor  does  it  appear  whether  Barnsley  and  wife  were  seised  of  the  free- 
holds jure  uxnri9  ;  but,  by  the  first  witnessing  *part,  they  are  made  to    [*133] 
gnnt  and  release  as  if  the  wife  were  sui  juris :  and  nothing  whatever 
is  snd  about  a  fine  or  recovery.    The  leaseholds  appear,  on  the  face  of  the  in- 
stnineDt,  u>  have  belonged  to  Barnsley  and  wife ;  and  though  Mr.  Barxisiey 
miefat  have  assigned  the  whole  chattel  interest,  yet  his  wife  is  made  to  join 
with  faioL — [His  Honor  here  read  the  limitations  of  the  freeholds  and  lease- 
holds.]— It  is  obvious,  with  respect  to  the  freeholds,  that  Barnsley  and  wife 
intended  to  make  such  a  limitation  of  them  as  would  have  the  effect  of  giving 
the  fee  to  Mary  Pountney  on  failure  of  issue  cat  the  marriage.     With  respect 
to  the  oopyfaolds  it  may  be  feirly  inferred,  from  the  language  of  the  covenant, 
diat  Mary  Pountney  had  an  interest  in  them — [his  Honor  here  read  the  cove- 
nants—and, when  we  come  to  the  ultimate  limitation  of  the  copyholds,  we 
find  dut  it  is  to  such  and  the  same  trusts,  intents  and  purposes  as  had  been 
before  declaied  concerning  the  freehold  and  leasehold  hereditaments  and  pre- 
mises.   Here  is  another  instance  of  ignorance ;  for  the  ultimate  limitation  of 
the  fieefaolds  most,  anyhow,  be  taken  to  be  different  from  the  ultimate  limi- 
taiioo  of  the  leaseholds.    If  the  court  were  called  upon  to  put  a  construction 
opon  this  part  of  the  settlement,  I  think  it  would  be  bound  to  hold  that  the 
copyholds  were  intended  to  go  according  to  the  same  course  of  limitation  as 
the  freeholds. 

Hie  next  snljects  of  the  settlement  are  the  household  furniture,  and  Mary 
PoantDey's  interest  under  Mrs.  Pitt's  will ;  and,  with  respect  to  them,  the 
ultimate  Umitation  is  the  same  as  the  corresponding  limitation  of  the  lease- 
holds. Now,  as  the  leaseholds  and  the  household  furniture  were  the  property 
of  Bemriey  and  wife,  and  the  share  of  Mrs.  Pitt's  estate  was  the  pro- 
perty of  Ibry  Pountney  herself,  it  is  fair  to  put  such  *a  construction  [*134} 
upon  the  fooUsh  words  which  are  found  in  the  ultimate  limitations 
of  trust  as  to  them,  as  will  have  the  effect  of  restoring  them  to  Mary  Pount- 
veft  own  family. 

Then  we  come  to  the  husband's  covenant  Now  it  would  be  absurd  to 
ny  that  he  intended,  in  case  there  should  be  a  failure  of  issue  of  the  marriage 
to  give  away  from  himself  his  own  property^  which  was  only  intended  to  be 
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a  provision  for  his  wife  and  children,  and  to  make  a  provision  for  those  un- 
ascertained persons  who  might  he  his  next  of  kin  at  the  time  of  his  death. 
The  consequence  is  that  I  must  hold  that  the  words  "the  executors  or  ad- 
ministrators of  Mary  Pguutney's  own  family"  mean,  with  respect  to  the  pro- 
perty of  herself  and  her  father  and  mother,  her  next  of  kin  at  the  time  of  her 
death  ;  and  that  the  words  "  the  executors  or  adminiisfrators  of  the  said  Ben- 
jamin Pountney  of  his  own  family"  mean,  with  respect  to  his  property,  hb 
executors  or  administrators ;  in  other  words,  my  opinion  is  that  it  was  the 
intention  of  the  parties  to  the  settlement  that,  on  failure  of  the  issue  of  the 
marriage,  the  property  of  the  wife  should  he  restored  to  her  family,  and  that 
the  property  of  the  husband  should  revert  to  him  or  to  his  estate.[l] 


pi35]  *Penny  v.  PretOr. 

1838 ;  36th  January^— 11  Geo.  4,  and  1  W.  4,  c.  47 ;  Infant. 

An  infant  devwee  in  tail  may  be  ordered  to  conrey  under  11  Geo.  4,  and  1  Vf>  4,  e.  47, ».  11* 

The  testator  in  this  cause  devised  his  real  estates  to  J.  P.  Barrow  for  life, 
with  remainder  to  J..  P.  Barrow's  first  and  other  sons  successively,  in  tail 
male,  with  remainder  to  J.  P.  Barrow's  daughters  as  tenants  in  common  in 
tail,  with  remainder  to  his  own  right  heirs. 

The  suit  was  a  creditors'  suit.  The  original  bill  was  filed  in  M4y,  1832, 
at  which  time  J.  P.  Barrow  was  a  bachelor.  In  the  progress  of  the  cause  he 
married  and  had  issue  two  daughters,  Mary  and  Catharine ;  and,  (m  their 
births,  supplemental  bills  were  filed  in  order  to  bring  them  before  tlie  coxOi^ 

The  testator's  real  estates  having  been  sold  under  the  decreee,  a  petition 
intituled  in  the  original  and  supplemental  suits  and  also  in  the  matter  of  the 
act  of  Parliament  for  consolidating  and  amending  the  laws  for  facilitating  the 
payment  of  debts  out  of  real  estate  (11  Geo.  4,  &  1  Will.  4,  cap.  47,)  was  pre- 
sented by  the  plaintiff  praying  that  the  infant  defendants,  Mary  and  Catha- 
rine Barrow,  might  be  directed  to  convey  the  estates,  to  the  purchaser,  by 
lease  and  release  to  be  duly  enrolled  in  the  court,  pursuant  to  the  above  men- 
tioned act  and  the  act  for  the  abolition  of  fines  and  recoveries  and  for  the  sub- 
stitution of  more  simple  modes  of  conveyance  (3  &  4  Will.  4,  cap.  74;)  or  by 
such  other  assurance  as  the  court  should  deem  proper. 

Mr.  Chandless  appeared  in  support  of  the  petition. 
f*136]  *Mr.  Paynter  appeared  for  the  purchaser  and  said  that  it  was 
doubtful  whether  the  11th  or  the  12th  section  of  the  11  Geo.  4,  and 
1  Will.  4,  cap.  47,  applied  to  the  present  case  r  that,  as  the  estates  were  "  de- 
vised in  settlement,"  there  was  ground  for  contending  that  the  case  was 
within  the  12th  section ;  and,  if  so,  the  court  bad  no  jurisdiction  to  make  the 

[1]  Vide  Daniel  r.  Dudley,  11  6im.  IG.    &  C.  1  Phmipii  1.    1  Rm.  &  M.  589,  n.  9. 
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order,  aB  thai  seetioa  applied  to  cases  where  the  persona  who  had  limited  in- 
terests in  the  estate  directed  to  be  sold,  were  adult,  and  not  to  a  case  like  the 
present,  vfaoe  the  parties  having  such  interest  were  infants. 

The  FJce-CbancelioT  said  thai  the  12th  section  of  the  act  aj^lied  to  tenants 
for  lih  sad  persooa  having  smaller  interests ;  and  that  the  llth  section  ap-. 
rlied  to  teBants  in  tail :  and  his  Honor  made  an  order  according  to  the  prayer 
f  the  pedtioD^a) 


•HuTCHiNGS  V.  Smith.  [*i37] 

1?39:  \4ak  Tthnmjy  and  S6th  March.—Husband  and  Wife  ;  Chose  in  Action.  . 

A  muiiid  wwmuk,  beiii|^  entitled  to  one-fifth  of  a  residae,  joined  with  her  husband,  and  the  four 
eihcr  nsliaary  Isgataes,  in  fifinga  ImU  to  have  the  testator's  estate  adnujiktered»  and  the  residua 
mmvmmrA  aad  distributed  amoogBt  the  parties  entitled.  FemMog  the  sniti  but  before  the  rigbts 
fif  Ow  pBitief  bad  been  declaredt  the  husband  and  wife  joined  in  aaBgning  the  wife's  share  to  A., 
■s  atecBiiiTfor  a  debt  dae  to  him  from  the  husband.  The  husband  died ;  and,  afterwards,  a 
decRc  WIS  made  directing  one-fifth  of  the  residue  to  be  paid  to  the  wife.  A.  never  presented  a 
p«iiti«  in  the  aoit  or  took  any  other  step  to  enforce  his  security,  until  after  the  decree  was 
Held  thai,  by  the  decree,  the  wife  became  entitled  to  her  share  free  from  her  husband's 


^K'bether  an  assignment,  by  a  husband  and  wife,  of  the  wife's  eho$e  in  action,  to  a  particular  as- 
sfuee^  Talne,  is  binding  on  the  wife  surviving :  Qu. 


the  \rill  of  Watkins  Herbert,  the  residue  of  his  real  and  personal 
estates  became  Tested  in  his  nephew  and  four  nieces.  Some  time  prior  to  the 
year  18!8,  a  soit,  the  name  of  which  was,  Oanden  v.  Lord,  was  instituted,  in 
ihe  Court  of  Chancery,  by  the  nephew  and  nieces,  and  the  husbands  of  the 
latter,  ngaima  the  trustees  and  executors  of  the  will,  for  the  usual  accounts  of 
the  testator^  personal  estate,  debts  and  legacies,  and  to  ^ave  the  residue  f 
the  personal  estate  ascertained  and  divided  amongst  the  parties  entitled  under 
:he  will.  On  the  1st  of  February,  1828,  a  decree  was  made,  in  that  suit, 
^hich  directed  the  usual  accounts  to  be  taken,  and  the  debts  and  legacies  to 
bepud;  bat  it  did  not  declare  any  rights. 

ion  Hatchings,  the  plaintiff  in  the  present  suit,  was  one  of  the  testator's 
nieces;  and  she  and  her  late  husband,  Joseph  Hatchings,  were  two  of  the 
;izntifi  in  the  suit  of  Conden  y.  LfOrd.  Pending  that  suit,  the  testator's 
xphew  died  intestate,  leaving  his  two  sisters,  Ann  Hutchings  and  Mary 
Engkfield,  his  co-heirs  at  law ;  and  Ann  Hutchings  took  out  administration 
•3  him. 

JoKpb  Hatchings,  being  indebted  to  Messrs.  Langton,  brewers  and 
to^partnos,  in  the  sum  of  4142.,  by  an  'indenture,  dated  the  17th  of    [*138] 
November,  1830|  and  made  between  himself  and  his  wife  ci  the  one 

(a)  See  EUdclift  t.  EecU$,  1  Keen,  130. 
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part,  after  reciting  that  Hatchings,  in  right  of  his  wife,  was  entitled,  under  the 
wUl  of  Watkins  Heirbert,  to  one  eqaal  fourth(a)  part  or  share  of  the  produce  of 
the  estate  and  efiects  of  Watkins  Herbert,  and  which  would  shorfly  be  paid 
into  the  hands  of  the  Accountant  General  of  the  Gonrt  of  CSiancery,  under  an 
order  or  decree  in  the  cause  of  Canden  v.  Lord;  and  that  Hutchins  was  in- 
debted to  the  Langtons  in  the  sum  of  4142. ;  and,  for  the  better  secnring  the 
payment  thereof  with  interest  at  five  per  cent.,  he  and  his  wife  had  agreed  to 
assign  their  said  fourth  part  or  share  under  the  will  of  Watkins  Herbert^or 
under  or  by  virtue  of  the  decree  or  order  made,  or  about  to  be  made,  in  the  suit 
of  Conden  v.  Lord :  Hutchings  and  wife  assigned  the  said  fourth  part  or  share 
and  every  or  any  other  part  or  share,  vested,  accruing,  surviving  or  contingent, 
of  him,  Hutchings,  in  right  of  his  wife,  of  and  in  the  produce  arising  underor 
by  virtue  of  Herbert's  will,  or  under  or  by  virtue  of  an  order  or  orders,  decree 
or  decrees,  either  then  made  or  to  be  thereafter  made,  in  the  suit  of  CmdeuT. 
Lardy  upon  certain  trusts  for  securing  to  the  Langtons  fhe  payment  of  their 
debt  and  interest,  and,  subject  thereto,  in  trust  for  Hutchings,  his  executors,  ad- 
ministrators and  assigns;  and  Hutchings  appointed  the  Langtons  to  be  his 
attorncjTs  for  receiving  the  assigned  premises  and  to  give  receipts  for  the 

same. 
[*139J        This  djBcd  was  prepared  by  the  defendant  Smith,  *who  was  the 
solicitor  of  the  Langtons,  and  the  execution  of  it  by  Hutchings  and 
wife  was  attested  by  him. 

After  the  execution  of  the  deed,  the  four  nieces  and  their  husbancS  insti- 
tuted another  suit,  which  also  was  called  Condon  v,  Lordj  against  the  trus- 
tees and  executors  of  Herbert's  will,  praying  for  the  usual  accounts  of  the 
testator's  real  estates,  and  that  those  estates  might  be  sold  and  the  proceeds 
divided  amongst  the  parties  entitled. 

In  November,  1831,  Hutchings  died  insolvent  and  intestate,  and  no  per- 
son took  out  administration  to  him.  On  the  l7th  of  that  month  a  decree 
was  made  in  the  second  suit,  directing  the  usual  accounts  to  be  taken  of  the 
testator's  real  estates,  and  referring  it  to  the  Master  to  inquire  who  were  bis 
nephews  and  nieces  or  the  persons  entitled  to  the  produce  of  his  real  estates 
under  his  will.  In  July,  1834,  the  Master  reported  that  Mrs.  Hutchings  was 
one  of  Ihe  parties  so  entitled ;  and,  on  the  9th  of  August,  following,  the  de- 
cree on  further  directions  was  made,  in  both  causes,  by  which  it  was  order- 
ed that  one-fifth  of  the  bank  annuities  therein  mentioned,  being  the  pro- 
duce of  the  testator's  residuary  real  and  personal  estates,  should  be  transfer- 
red to  Mrs.  Hutchings  in  her  own  right,  and  that  another  fifth  should  be 
transferred  to  her  as  administratrix  of  her  late  brother ;  and,  on  the  21st  oi 
the  same  month,  those  shares  were  transferred  to  her  accordingly.  On  ibe 
ISth  of  that  month,  the  defendant  Smith  was  informed  that  the  decree  on  fur- 

(a)  Thk  WM  a  misUke.  Mn.  Hutchings  wu  beneficiatty  antiUed  to  oaa-fifth  in  her  owo  n^ 
and  ta  a  half  of  another  fifth,  at  one  of  her  brother^i  next  of  kin,  enbjeet  to  the  iMtyment  of  ^ 
debta. 
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ther  dinctaoQS  hid  been  made :  apon  which  he  sent  for  Mrs.  Hatchings  to  his 
oflttce,  mnd,  after  teUing  her  that  her  cause  had  been  heard,  and  that  she 
^w^ould  tecem  her  money  in  a  few  days,  he  pfevailed  on  her  to  sign  a  memo- 
randmn  whkh  be  had  prepared,  and  which  was  as  follows :  ''  Whereas  by  a 
ceilaia  deed  of  asa^^nm^it  bearing  date  the  17th  of  November, 
IS3Q,  and  madm  ^between  my  late  husband,  Joseph  Hutchings  deceas-    [*140] 
ei.  and  myself  c£  the  one  part,  and  Messrs.  Langton  of  the  other 
p^rty  oeitain  fuods  payable  to  me  under  the  will  of  Watkins  Herbert,  were 
assigned  to  the  said  Messrs.  Langton  in  trust  to  secure  payment  of  the  sum 
oi  AliL  and  interest  thereon:    Now,  in  consideration  of  the  said  Messrs. 
Langton  haTing  agreed  to  waive  presenting  a  petition  to  the  Court  of  Chan- 
cery, I  do  heieby  agree  to  raiify  and  confirm  the  said  deed  of  asrigranent 
and  the  several  tn]3ts  therein  mentioned,  and  do  hereby  promise  and  agree, 
to  and  with  ibe  said  Messrs.  Langton,  to  pay  unto  them  the  said  "sum  of 
4l4i.  and  interest  secured  by  the  said  deed  of  assignment,  within  five  days 
from  the  dale  thi^ReoH"  .  Messrs  Langton  knew  nothing  of  this  memorandum 
until  after  it  was  signed ;  and  they  never  had  agr^d  to  waive  presenting  a 
peiicioo  to  die  Court  of  Chancery,  as  recited  in  the  memorandum,  but  that 
recital  was  intiodaced  into  it  by  the  defendant  Smith  of  his  own  accord.    In 
Sqitember,  1834,  Messrs.  Langton  brought  an  action,  on  the  memorandum, 
against  Mrs.  Hatchings ;  and,  in  November,  following,  she  filed  the  bill  in 
the  present  suit,  against  Aem  and  Smith,  alleging  that  Smith  obtained  the 
manooDdam  from  her  by  intimidation,  and  that  she  signed  it  without  the 
adriee  of  any  friend  or  professional  adviser  and  without  having  received  any 
considexataon  and  when  she  was  ignorant  that  the  deed  of  assignment  was 
wholly  inoperative  and  void  as  against  her.    The  bill  pmyed  that  the  memo- 
random  might  be  declared  void  and  delivered  up,  to  the  plalntifi*,  to  be  can* 
celled,  and  that  the  Langtons  might  be  restrained  from  proceeding  with  their 


The  caose  now  came  on  be  to  heard.  The  main  question  was  whether  the 
asagoment  was  not  void  as  against  the  plaintiff*,  in  consequence  of  her 
haviDg  survived  her  husband. 

*Mr.  Kmght  Bmce  and  Mr.  Moore  for  the  plaintiff*: — ^It  cannot  [*141] 
be  disputed  that  Mrs.  Hutchings  is  entitled,  at  the  least,  to  a  settle- 
ment out  of  the  funds  comprised  in  the  assignment ;  but  we  contend  that  the 
assignment  is  wbdly  void  as  against  her.  There  is  no  cAse  in  which  the 
rasdoD,  whether  an  assignment,  by  the  husband,  of  the  wife's  chose  in  ao- 
tioK,  to  a  particular  assignee  for  value,  is  good  against  the  surviving  wife, 
has  been  argued  and  decided ;  but  there  are  the  strongest  expressions,  in  the 
2«ent  cases,  against  the  affirmative  of  the  proposition.  In  Lord  Cartaret  v. 
PcucAo^a)  the  subject  in  dispute  was  an  elegit^  which  is  considered  as  a 
chattel  real ;  and,  on  that  account,  it  was  held  that  the  husband's  assignment 

(•)  3  P.  W.  197. 
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boond  the  wife.  The  next  case  that  is  usoally  cited  against  tira  right  of  the 
wife,  is  Bates  v.  Dandy. (a)  There  Lord  Hardwicke  went  so  far  as  to  hold 
that  the  wife  had  no  right  even  to  a  settlement  That,  nndoubtedly,  is  not 
now  the  law  of  the  court.  In  Lord  Salisbury  v.  N€wioifi{h)  it  was  express- 
ly decided  that  the  wife  was  entitled  to  a  settlement  as  against  the  husband's 
particular  assignee  for  value :  that  case,  however,  did  not  touch  the  present 
question ;  as  the  point  was  not  brought  before  Lord  Hwiley.  In  3fUford  t. 
Mitfard^{c)  it  was  decided,  and  for  the  first  time,  that  the  genera!  assign- 
ment in  bankruptcy,  did  not  defeat  the  right  of  the  surviving  wife.  Sir  W. 
Grant,  M,  R.,  in  his  judgment  in  that  case,  discusses^  tilie  question  no? 

before  the  court,  at  considerable  length :  and,  in  page  99  of  the 
[*142]    *report,  his  Honor  says :  "  It  may  seem  strange  that  a  man  should, 

in  any  way,  be  able  to  transfer,  to  another,  a  larger  or  better  interest 
than  he  has  in  himself.  The  interest  th^t  he  has  in  her  chose*  in  action  or 
equitable  interest,  is  only  a  right  or  power  to  reduce  it  into  possession.  But 
what  is  supposed  to  pass  to  an  assignee  for  valuable. consi^jeration,  is  the  ab- 
solute right  to  the  property,  wholly  freed  from  her  contingent  right  by  sur- 
vivorship.*' In  Homshy  v.  Lee.{d)  the  wife's  interest  in  the  stock  was  re- 
versionary at  the  time  of  the  assignment,  but  it  came  into  possession  in  tbe 
lifetime  of  the  husband ;  and  yet  the  wife  was  held  to  be  entitled  to  the  stock 
in  consequence  of  her  having  survived  her  husband.  Homshy  v.  Lee^  there- 
fore, decides  the  very  point.  Sir  T.  Plumer,  V.  0.,  in  his  judgment  in  that 
case,  sa3rs :  "  The  assignment  puts  the  assignee  of  the  husband  in  the  same 
situation  as  the  husband ;  and,  if  the  husband  survives  the  wife,  the  assignee 
is  entitled  to  the  property ;  but  here  the  husband  died  before  the  wife ;  and 
the  assignee,  therefore,  is  not  entitled  to  the  property.  According  to  MUfori 
V.  Mitfordj  it  is  clear  that  the  general  assignment  in  bankruptcy,  does  not 
pass  a  reversionary  interest  in  the  wife,  she  surviving  her  husband.  It  must 
be  the  same  as  to  the  assignment  under  the  insolvent  debtor's  act :  nor  do 
I  see  what  answer  can  be  given  to  the  observation  of  Mr.  Cooke,  that  a  par- 
ticular assignee  cannot  be  in  a  better  situation  than  an  assignee  under  the 
general  assignment  in  bankruptc3^  The  case  cited  of  fVoollands  v.  Cr&^ 
eher  is  strong  to  show  the  insufficiency  of  the  assignment  to  bar  the  wife's 

claim  in  case  she  survives  her  husband."  There  is  another  case, 
[*143]    which  is  not  reported  in  any  'regular  book  of  reports,  but  which  is 

also  an  authority  in  our  favor.     Chapman  v.  Ourtis.{e ) 

(a)  2  Atk.  307 ;  bat  see  a  much  fuller  report  of  the  case  in  1  Riiss.  33,  note,  and  3  Ru»  7^* 

note. 

{b)  1  Eden,  370.  (c)  9  Ves.  87 ;  eee  97  et  seq.  (d)  3  Madd.  1& 

(e)  5  Bythewood's  Precedent*  in  Conveyancing,  Jamian's  edit  p.  572,  note.    Beg.  lib.  A.  1^' 

foU  1658.    On  referring  to  Reg.  lib.  the  statement  of  the  case  in  Mr.  Bythewood's  note,  appe&r^ 

to  be  accurate,  except  that  the  sum  which  was  ordered  to  be  paid  to  Mrs.  Chapman,  was  not  lAr 

whole  of  her  filth  share  of  the  funds  in  the  cause,  but  the  residue  of  it  after  deducting  certain  foio* 

which  had  been  applied  in  satisfaction  of  incumbrances  on  the  shares    The  whole  amount  of  toe 

diaie»  was  770Z. :  the  sum  which  the  court  ordered  to  be  paid  to  Mrs.  Chapman,  wss  1552. :  a"  , 

«B  she  Had  presented  a  petition  praying  to  have  the  last  mentioned  sum  settled  upon  herself  bi^ 
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183a— Hatohingv  v.  Smith. 


In  Ptartev.  3%orfi«{y(a)  the  questioq  arose  between  the  assignee,  in  bank- 
Tuplcj,  of  a  ifaceased  husband  and  the  widow :  but  your  Honor's  judgment 
crnitMpt  ohserTmtioQs  apjrficafale  to  the  present  q^uestion.  Every  body  must 
be  avire  that  tfaeie  can  be  no  distinction,  in  principle,  between  the  assign* 
meot  in  bankrapCcyy  and  an  assignment,  by  the  husband,  to  a  particular  as- 
fl^nes  ibr  TaluaUe  eonaidenition.    Purdew  v.  Jacksan,{b)  Honner  v.  Mor- 

Mr.  Jacob  and  Mr.  Koejior  the  defendants,  the  Langtons ; — Mrs.  Hutchings 
is  Dol  eatitled  to  come  for  relief  against  our  clients,  unless  she  re- 
places thena  in  siaiu  ^quo^  that  is,  imless  she  re-traosfers  to  the  Account-    [*144] 
ant  General,  in  trust  in  the  cause  of  Condon  v.  Larrd^  the  funds  that 
were  stonding  in  his  name  on  H^e  18th  of  August,  1834. 

It  10  troe  that  the  question  now  in  discussion,  never  has  been  decided  after 
aigumeDt,  for  it  has  been  always  taken  as  too  clear  for  argument.    Bates  y. 
Daarfy,  na  xeported  by  Mr.  Russell,  is  a  conclusive  authority  upon  the  point. 
In  JBoifc  ▼•  Datwayjl^d)  Lord  Hardwicke  said,  that  the  assignment  by  the 
hudiud  (tf  the  wife's  leTeision,  would  have  been  valid  if  the  reversion  had 
fidkn  into  poeaession  in  his  lifetime^  although  he  died  before  he  received  the 
raoney :  and,  in  Medcalfe  v.  Ives^{e)  the  same  learned  judge  expresses  him- 
sdf  to  the  same  effect    The  plaintiff's  counsel  have  admitted,  that  the  case  of 
Lsrd  SaHthunf  v.  Newtorty  is  an  authority  against  them ;  and  they  have  not 
been  able  to  6nd  any  case  in  their  fieivor  except  Purdew  v.  Jackson,  in  which, 
they  say  there  is  a  dic/um  which  supports  their  case.  But  ihsX  dictum  was 
not  adopted,  but  was  expressly  repudiated  by  Lord  Lyndhurst,  L.  C,  in  his 
JQd;;ment  in  Honner  v.  Morton.    His  Lordship  says :  "  When  the  husband  9S^ 
sigQs4)e  dbose  in  action  of  his  wife,  one  would  suppose,  on  the  first  impression, 
lint  the  aaagnee  would  not  be  in  a  better  situation  than  the  assignor ;  and  that 
be  tooonut  cake  some  steps  to  reduce  the  subject  into  possession,  in  order  to 
make  hit  title  good  against  the  wife  surviving.    But  equity  considers  the 
sssjgnmmti  by  the  husband  as  amounting  to  an  agreement  tliat  he  will  re- 
duce (he  property  into  possession ;  it  likewise  considers  what  a  party  agrees 
to  do,  as  actually  done :  and,  therefore,  where  the  husband  has  the 
'power  of  reducing  the  property  into  possession,  his  assignment  of  the    [*145] 
chose  in  action  of  the  wife,  will  be  regarded  as  a  reduction  of  it  in  pos- 
seaacHi.''    This  is  consistent  with  the  opinion  of  every  other  judge  before 
whom  the  question  has  arisen ;  and,  it  is  impossible  for  the  court  to  decide  the 
contrary,  without  overruling  what  has  been  considered  to  be  the  law,  for  the 
last  100  years.    Johnson  v.  Johnson.{f) 
Mr.  Wakefield  and  Mr.  Bethell,  for  the  defendant  Smith,  cited  Steed  v. 

ha  ehildres,  the  conrt  may  have  ordered  it  to  be  paid  to  her,  as  being  the  provision  to  which  the 
VIS  enthled  out  of  her  share.  The  case}  therefore,  does  not  appear  to  be  an  authority  in  the  plain- 
tit's  btor. 

!•)  Aatoy  ToL  9,  p.  167 ;  see  177  et  9eq.  (b)  1  Rius.  1 ;  see  particularly,  pages  19  and  20. 

(r)  Sins.  65;  see  pagM 68 and 8S.  {d)  3  Atk.  530;  tee  533.  («)  1  Atk.  63. 

(/)  1  iac.  &  Walk.  473. 
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■  1838.— HateUnfi  t.  Smith. 

Cr€Lgh^{a)  Banner  v.  Morten^  Bates  y.  Dandy ^  and  Ijord  SalMwry  x. 
Newton. 

Mr.  Knight  Brueey  in  reply,  te£^ned  to  Burnett  v.  BSna8ton,{b)  and  to 
Mr.  Jacob's  edition  of  Roper  on  Husband  and  Wife^  pp.  226, 227. 

Th^  Yice-Ghancellor,  after  stating  the  case,  proceeded  as  follows : — ^The 
assignment  of  November,  1830,  was  prepared  by  Mr.  Smith,  who  was  the 
attorney  of  Messrs.  laxngioiL ;  and  it  is  evident,  on  the  face  of  that  instra- 
ment,  Uiat  the  parties  did  not  know  what  was  the  share  of  Watkins  Herbert's 
estate  which  Mrs.  Hutchings  was  entitled  to.  She  was,  in  fact,  entitled  to 
one-fifth  in  her  own  right,  and  to  another  fifth  as  the  personal  representative 
of  her  late  brother ;  and,  after  payment  of  his  debts,  that  fiftfi  would  be  divi- 
sible between  her  and  her  sister ;  so  that  the  utmost  that  she  was  entitled  to 
beneficially,  was  one-fifth,  and  the  half  of  another  fifth,  subject  to  h»  bro- 
ker's debts. 

In  the  progress  of  the  two  suits  c^  Canden  v.  Lard^  Mr.  Hatch- 
[*146]  ings  died,  and  it  does  not  ai^)ear  that  any  *bill  of  revivor  was  filed, 
or  that  any  notice  whatever  was  taken  of  his  death.  On  the  9th  of 
August,  1834,  the  decree  on  further  directions  was  made  in  both  causes ; 
from  which  it  appears  that  a  considerable  sum,  in  the  vriiole,  was  forthcom- 
ing to  Mrs.  Hutchings  in  respect  of  her  shares ;  and,  on  the  sanoie  month,  the 
amount  of  those  shares  was  transferred  to  her.  But  on  the  18th  of  that 
month,  Mr.^Smith  obtained  from  her  the  memorandum  which  is  the  subject 
of  the  present  suit. 

It  is  plain,  from  the  evidence  in  the  cause  and  from  the  answer  of  the 
Messrs.  Langton,  that  the  situation  in  which  Mrs.  Hutchings  stood  with  re- 
spect to  her  shares,  could  not  be  explained  to  her :  and  that  Messrs.  Lang- 
ton  knew  nothing  at  all  about  the  memorandum,  and  that  they  never  had 
any  intention  of  presenting  a  petition  to  this  court,  and,  consequ^itly,  the 
statement  that  they  had  agreed  to  waive  presenting  a  petition,  was  merely 
the  invention  of  Mr.  Smith,  for  the  purpose  of  making  it  appear  that  Mrs. 
Hutchings  had  received  some  consideration  for  signing  the  instrument. 

In  the  course  of  the  argument  a  great  deal  was  said  upon  this  question, 
namely,  whether  an  assignment  by  a  husband  and  wife  of  the  wife's  ehese 
in  action  to  a  particular  assignee  for  valuable  consideration,  is  binding  on  the 
wife,  where  the  husband  dies  in  her  lifetime  and  before  he  has  reduced  the 
chose  in  action  into  possession :  and  the  cases  of  Bates  v.  Dandy ^  Lord  Sal- 
isbury V.  Newton,  and  a  great  many  other  cases  were  cited.  It  is  not,  how- 
ever, necessary  for  me  to  enter  into  the  general  question  in  order  to  decide 
the  cose  now  before  me.  But,  when  it  becomes  necessary  to  decide 
[•147]  that  question,  the  court  will  have  to  consider  whether  the  *cases  of 
Bates  V.  Dandy  and  Lord  Salisbtiry  v.  Newton^  which  the  defend- 
ant's counsel  mainly  relied  upon,  can  be  considered  as  authorities  which  ab- 

(a)  9  Mod.  43.  (b)  Free.  Ch.  118. 
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lese— HutcUogB  T.  Smia. 

fiolntriy  and  ooodnsiTely  estaUish  the  position  Chat>  wheie  the  wife  has  sur* 

vired  ber  hnshand,  the  assignee  for  value  of  the  wife's  chose  in  adwn,  can 

be  cBCidad  to  any  portion  of  it    In  Bates  ▼.  Dandy  Lord  Hardwicke  seems 

to  hare  iek  that  the  question  was  one  of  some  difficulty ;  but,  on  the  autho- 

nly  of  a  case  which  he  cites,  he  comes  to  the  conclusion  that  the  assignment. 

oc^c  So  be  estaMished ;  and  he  directs  that  the  chiim  of  the  assignee  should 

be  fixsC  satisfied  oat  of  the  chose  in  action^  and  that^the  residue  sdiould  go  to 

the  wife.(a)    In  Lard  Sdlisbury  v.  Netotan  jit  seems  to  have  been  taken  for 

granted  that  the  assignment  wa<  binding  on  the  wife ;  for  the  only  question 

that  was  discussed,  was  whether  the  wife  was  entitled  to  a  provision  out  of 

her  chioae  in  aeiian  as  against  the  assignee. 

Now,  in  this  case  there  is  this  peculiarity :  nothing  waa  done  by  the  as- 
signee in  cnrder  to  reduce  the  chose  in  action  into  possession,  and,  before  the 
memoraQdam  n^as  signed,  there  had  been  a  decree  directing  Mrs.  Hutching's 
chose  in  action  to  be  transferred  into  her  name :  and  it  appears  to  me  that 
there  is  an  important  difference  between  the  case  where  the  chose  in  action 
is  floetiHting,  and  the  case  where  there  has  been  a  decree  directing  that  it 
fliiall  be  paid  to  the  wife  who  has  survived  her  husband.     In  Fhrbes  v. 
Pkippsj  which,  was  decided  by  Lord  Henley  subsequently  to  the  case  of 
Lord  SaU^mry  ▼.  Newton^  a  decree  had  been  made  which  directed 
that  the  wife's  chose  in  action  should  be  'paid  to  the  husband ;  and,    [*148J 
after  Aat  decree,  the  wife  died  leaving  her  husband  surviving ;  and 
(be  question  was  whether  the  effect  of  the  decree  combined  with  the  fact  that 
the  husband  had  survived  the  wife,  was  to  give  the  chose  in  action  to  the 
husbaoid  as  agai  ist  the  creditors  of  the  wife.    It  was  contended,  on  behalf  of 
the  cieditois,  dial  the  effect  of  the  decree  and  survivorship  was  not  to  give 
the  chose  io  action  to  the  husband,  but  that  it  still  remained  the  property  of 
the  wife.    Lord  Henley  gave  judgment  on  die  point,  and  said  that  a  decree 
was  equal  to  a  judgment  at  law,  which  operates  to  ve^  the  property :  and  his 
Lmdship  hdd  that  the  husband,  under  the  decreCj  and  by  having  survived 
kis  wife,  became  entitled  to  the  property  not  subject  to  the  debts  of  his  wife. 
If  then  a  decree  ci  this  court  will  have  the  effect  of  vesting  the  chose  in  ac- 
tkm  of  the  wife  in  the  surviving  husband,  what  effect  ought  a  decree  to  have 
which  directs  the  chose  in  action  of  the  wife  to  be  paid  to  the  wife  who  has 
^irvived  her  husband  ?     It  seems  to  me  that,  in  the  latter  case,  the  decree 
most,  a  fortiori,  have  the  effect  of  vesting  in  the  wife,  her  own  chose  in  ac- 
tkxL     It  is  very  extraordinary  that  no  petition  was  ever  presented  to  the 
court  by  Messrs.  Langton.    But,  whatever  may  be  the  right  of  the  husband's 
assignee  for  value,  of  the  wife's  chose  in  action,  brfore  decree,  it  is  difficult  to 
see  how  a  petition  presented  by  the  assignee  after  a  decree  has  been  made 
which  directs  the  chose  in  action  to  be  paid  to  the  wife,  can  be  of  any  avail : 
and,  in  my  opinion,  if  Messrs.  Langton,  after  allowing  the  decree  to  be  made 

(a)  See  3  Rim.  79,  note. 
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1838.-^Tench  v.  ChwM. 


which  directfKl  Mrs.  Hutcbiogs?  chose  in  action  to  be  transfened  to  her^  had 
presented  a  petition  praying  that  their  debt  might  be  satisfied  out  of  it,  the 

court  would  hare  paid  no  attention  to  the  application.  The  ma- 
[*149]    ncDUvre  of  taking  the  memorandum  *wem  intended  to  have  the  efiect 

of  placing  Mrs.  Hutchings  in  a  worse  situation  with  respect  to  her 
ptoperty  than  she  would  have  been  in  if  she  had  not  signed  the  m^noran- 
dum.  Mr.  Smith  never  explained  to  her  the  effect  of  the  act  which  she  was 
doing  when  she  signed  the  memorandum ;  and  there  is  great  reason  to  thick 
that,  if  the  real  position  in  which  she  stood  Vith  respect  to  her  property  and 
the  difficulties  which  had  occurred  in  the  case^  had  been  stated  to  her,  she 
never  would  have  signed  the  memorandum*  The  Messrs.  Langton  were  no 
parties  to  it,  nor  had  they  ever  UMUght  of  presenting  any  petition  to  the 
court:  and,  consequently,  the  statement  that  they  had  consented  to  abstain 
from  taking  that  step,  was  merely  colorable. 

My  opinion,  upon  the  whole  of  the  case,  is  that  the  memorandum  cannot 
stand,  but  that  it  must  be  delivered  up  to  be  cancelled.  The  money  in  court 
must  be  paid  to  the  {daintiff,  and  Mr.  Smith  and  Messrs.  Langton  must  pay  the 
costs  of  the  suit,  (a) 


[*150]  *Tench  t\  Cheese  and  STEVENS.(i) 

1836  ;  Feb.— New  Oiders  of  1837. 

The  Uet  order  upon  roerite  preTious  to  the  orders  of  1837  coming  into  operation,  had  been  made  ft 
the  Rolls,  agauist  one  of  the  defendants  alone.  The  other  defendant  afterwards  moved  to  dismiss 
before  the  Vice-Chancellor.  The  motion  was  refused  with  coets,  as  the  defendant  was  bound  to 
see  that  that  the  application  was  made  in  the  proper  court 

Mr.  Baylet,  on  behalf  of  the  defendant  Stephens,  moved  to  dismiss  the 
bill  for  want  of  prosecution. 

Mr.  Beavan  objected  that  this  motion,  under  the  12th  order  of  1937,  sect. 
3,  ought  to  have  been  made  at  the  Rolls,  inasmuch  as  the  last  order  upon 
merits,  namely,  an  order  for  the  defendant  Cheese  to  produce  papers,  &c, 
admitted  by  his  answer  to  be  in  his  possession,  had  bee^  made  at  the  Rolis. 
He  claimed  the  costs  of  the  motion. 

Mr.  Bayley^  in  reply,  insisted  that,  as  the  order  at  the  Rolls  had  been  made 
against  Cheese,  and  not  against  his  client  Stephens,  who  was  not  aware  of  Hi 
no  costs  ought  to  be  given ;  but, 

(a)  Immediately  after  the  plaintiff  had  signed  the  memomndam  mentioned  abore,  Mr.  Smith 
preyailed  on  her  to  sign  another,  by  which,  in  consideration  of  his  not  presenting  a  petition  to  pre* 
vent  her  from  receiving  the  funds  payable  to  her  in  Conden  v.  Lord,  she  undertook  to  pay  to  him 
a  debt  which  was  partly  due  from  her  late  husband,  and  partly  from  henelt  The  mat  related  to 
the  latter  memonmdmii  as  well  as  the  fonner ;  aadi  (no  elation  Iwving  been  made  on  the  gnmnd 
of  multifariousness,)  the  decree  directed  them  both  to  be  delivered  vp :  but  it  was  thought  advisa- 
ble not  to  incumber  the  report  with  any  statement  relative  to  the  huter  memorandum. 

(6)  Ex  relationet  Mr.  Beavan. 
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The  YM»€hnoeilor  nid  he  knew  it  to  be  the  opfimon  of  the  Lofd  Qian* 
eettor  Ait  tboae  vho  made  applieatioos  after  the  orders  of  1887.  had  come  into 
opening  wen  bound  to  see  that  they  were  made  in  Ae  piroper  coart ;  and 
1^  AmAn,  relused  the  arolication  with  ooeta. 


*Coi.Bt7RN  9.  DiJNCOMBE.  [*1^1] 

1636 ;  IM  Felnaiyw-JCopyrigfat ;  Pleading ;  PartiM. 

TW»  p^HAim  «f  m  hm^  fled  a  lifll  for  th«  afaal  relief  on  an  iirraeion  df  eo|>yriglit ;  ttut,  ihoiigh 
he  kmi  fwiliMiiil  Ike  woik  of  the  sntlior  end  yeid  tot  it,  H  did  not  ap|MU  thai  tlie  oopyriglit 
ked  been  aM%Bad  to  bnk  Held  that  tiie  bill  wee  demamble  became  the  aalhor  wee  not  a 
peitfteit 

Tiifi  bill  alleged  that,  on  the  Ist  of  July,  1836,  an  agreement  in  writing 
WBS  ande  and  signed  between  the  author  of  the  work  thereafter  mentionedt 
of  the  one  part,  and  the  plaintiff,  who  was  a  bookseller  and  publisher,  of  the 
other  pvt,  whereby  the  author,  in  consideration  of  a  large  sura  of  money 
nimtioned  to  be  paid  to  him  by  the  plaintiff,  agreed  to  dispose  of,  to  the 
piaim^  the  entire  copyright,  in  perpetuity,  of  an  original  work  consisting  of 
eztmols  from  a  private  journal  of  occurrences,  couTersations  and  anecdotes, 
kept  daring  the  years  1813  and  1814,  and  comprising  particulars  relative  to 
the  late  King  George  the  Fourth,  the  Princess  of  Wales,  the  Princess  Char- 
lotte and  other  petsons ;  and  that  it  was  thereby  agreed  that  the  work  was  to 
eoDssi  oC  Qol  less  that  two  yolumes  of  at  least  400  pages  each^  printed  in  the 
type  therein  mentioned :  that,  in  pursuance  of  the  agreement,  the  author 
wrote  and  eomposed  an  original  work,  which  had  since  been  published,  by 
the  plaiDt^  ander  the  title  of  ^  Diary  illustrative  of  the  Times  of  George  the 
Foarth;'  and  that,  on  the  1st  of  November,  1836,  the  author  delivered  the 
namiacrqic  of  the  work  to  the  plaintiff,  and  thereupon  the  plaintiff  paid  the 
ndior  the  sum  agreed  to  be  paid  for  the  copyright  of  the  work  by  the  agree- 
ment of  July,  1836 ;  and  the  author,  thereupon,  signed  a  memorandum  in 
vritiog,  bearing  date  the  1st  of  November,  1836,  whereby  he  acknowledged 
to  favre  leceived,  of  the  plaintiff,  Uie  before  mentioned  sum  of  money,  as  the 
ooDsideration  lor  the  entire  copyright,  in  perpetuity,  of  the  work  in  the  said 
laeoiorandum  or  receipt  called,  "  Memoirs  of  the  latter  Times  of 
Geofge  the  Fourth,"  and  agreed  to  ^deliver  a  regular  assignment  to    [""152] 
ifae  plaintiff  whenever  called  upon  so  to  do :  that,  after  the  plaintiff 
U  pudiased  the  copyright  of  the  work  as  aforesaid,  he  caused  the  work  to 
be  pcinted  and  published  under  the  title  of  **  A  Diary  illustrative  of  the  Times 
of  Genge  the  Fourth,  kiterspersed  with  original  Letters  from  the  late  Clueen 
Catfline  and  fit»n  various  other  distinguished  persons ;"  and  that  the  work 
so  printed  and  publiriied  and  the  copyright  thereof^  was  then  the  aole  and 
cxdostve  property  of  the  plaintiff.     The  bill  then  alleged  that  the  defendant 

Tou  IX.  12 


1S4  OASea  IN  CaUNCBIlY. 

1838«-— CMbarii  v.  Dancombe. 

■  »■  ■!■        -■■  I  ■!■■»■■«■■  ■  .  .11  .  ■  -       ■  ■■  ■  I 

had  printedi  published  and  aold  several  copies  of  a  pimted  edition  of  the  ivork : 
and  it  prayed  that  he  might  be  restrained  from  selloig  or  disposiiig  of  auy 
more  of  such  copies,  and  might  account,  to  the  plaint^  for  the  piofits  made 
by  the  sale  of  the  copies  that  had  been  sold. 

The  defendant  demurred  for  want  of  equity,  and  because  the  author  was 
not  a  party  to  the  suit. 

Mr.  Jacob  and  Mr.  Torriano,  in  support  of  the  demurrer ;— The  plaintiff 
if  he  has  any  title  at  all,  has,  at  the  utmost,  an  equitable  title  to  the  copyright 
in  question. 

There  was  no  such  thing  as  copyright  at  common  law.  It  is  a  Dew  spe- 
cies of  prop^y  created  by  8  Anne,^c.  19  ;  and  it  has  been  decided,  repeated- 
ly, that  copyright  caimot  be  assigned  except  in  writing.  Power  v.  Walkerla) 
Morris  v.  Kdly^{b)  Latour  v.  BlandJ^c)  Moore  v.  Walker^id)  The  docu- 
ments referred  to  in  the  bill,  are  not  assigiunents,  but  mere  executory  agree- 
ments to  assign  the  copyright,  at  some  future  time.  At  the  time 
[*163]  *when  the  first  document  was  signed,  there  was  no  existing  copy- 
Vight ;  for  the  work  was  not  then  writteii.  The  work  mentioned  in 
Uie  second  document  does  not  appear  to  be  identical  i^ith  that  mentioned  in 
the  first ;  and,  therefore,  it  is  not  clear  that  the  work  mentioned  in  the  second 
instrument  was  a  performance  of  the  previous  agreement.  Those  two  in- 
struments, therefore,  throw  considerable  doubt  upon  the  plaintiff's  title.  At 
the  utmost,  they  are  merely  agreements  for  a  future  assignment. 

A  bill  of  this  description,  is  in  aid  of  the  legal  title ;  therefore,  the  first 
question  to  be  considered  is  whether  the  plaintiff  has  that  legal  title.  If  he 
has  not,  he  is  bound  to  bring  before  the  court  the  person  having  the  legal 
title ;  and,  if  he  does  not  do  so,  the  bill  is  demurrable  for  want  of  parties. 
Catheart  v.  Lewis,{e)  Ray  v.  Fenvncky{f)  Harrington  v.  Long.{g) 

Mr.  Knight  Bruce  and  Mr.  Skarpej  for  the  bill :— We  are  dealing  here, 
not  with  land,  but  with  a  mere  chattel  interest ;  and  all  that  is  required  is 
that  the  intention  to  pass  the  copyright,  should  appear  in  writing.  No 
particular  form  is  necessary^  Where  the  title  depends  wholly  upon  contract, 
there  is  no  difibrence  between  a  legal  and  an  equitable  title ;  all  that  is 
requisite  is  that  there  should  be  a  writing  which  evidences  the  intention  of 
the  parties.  Poole  v.  Bentley.{h)  In  RundeU  v.  Murrayli)  Lord  Eldon 
seems  to  assume  that  a  mere  gift  by  parol,  unsupported  by  value,  would  be 

sufiScient  to  pass  a  copyright. 
[•154]        ^Besides,  this  court  will  always  presume  against  the  wrong  doer ; 
and,  in  Morris  v.  Kelly ^  Lord  Eldon  acted  upon  that  principle.   His 
Lordship  there  sa3rs :  <'  I  shall  assume  that  your  title  is  regular  until  they 

(a)  3  M.  &  S.  7.  (*)  1  Jac.  &  Walk.  48].       (c)  i  SUrk.  N.  P.  C.  382. 

(<0  4  Camp.  N.  P.  C,  9,  note.       (e)  I  Vet.  Jon.  463.  (/ )  3  Bro.  C.  C.  S5.         * 

ig)  3  Myl.  &  Keen,  590.  {h)  12  East,  168.  (t)  Jac.  311 ;  see  316. 
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abow  the  caotmrf  :^  and,  in  Bamett  y.  Glos$npj{a)  the  Court  of  Common 
Pleas  acted  upon  the  same  principle. 

The  ioslniiDeDt  of  November,  1836,  is  a  receipt  for  the  consideration  for 
the  eofiie  copyright  of  the  work,  in  perpetuity ;  and  the  agreement  at  the 
end  of  it,  is  not  to  deliver  an  assignment,  but  a  regular  assignment,  that  is 
«  TDon  formal  one.  A  declaration  of  an  intention  to  tlo  some  further  act 
does  not  prevent  the  legal  title  from  passing.    Di>e  v.  Riea,{]b) 

Moiet>?er  the  bill  contains  an  allegation  that  the  copyright  has  become  the 
sole  and  ezclnnve  property  of  the  plaintiff.  That  is  a  distinct  averment 
that  every  thing  has  been  done  to  complete  the  le^al  title.  But  we  are  not 
compiled  to  rely  on  that  allegation ;  as  we  have  a  writing  stated  in  the  bill 
vfaich  is  a  complete  exhibition  of  intention  that  the  copyright  should  pass. 

The  Tice-Chancei«lor  :-^This  suit  is  manifestly  defective  in  not  ha- 
TiDf  the  author  of  the  work  a  party  to  it. 

I  am  dearly  of  opinion  that  the  first  instrument  set  forth  in  the  bill,  can> 
mA  be  hdd  io  have  had  the  eSl&ci  of  assigning  the  cdp3nright ;  for  it  was 
not  Aea  in  existence :  and  it  is  distinctly  laid  down,  by  Littleton,  that  a 
release  of  all  the  right  which  a  party  may  have  at  any  future  time,  is  clearly 
ToM  in  hv. 

*If  then  the  first  instrument  did  not  operate  as  an  assignment,  the    [*165] 

qoestioa  is  whether  the  second  instrument  had  that  operation.    Now 

it  is  obaervaMe  that  that  instrument  contains  no  words  of  assignment  at  all, 

but  nmely  an  acknowledgment,  on  the  part  of  the  author,  that  he  had  re- 

«wed  the  consideration  for  the  copyright  of  the  work  therein  called,  "  Me- 

moiisrf  the  latter  Times  oV  George  the  Fourth,'*  and  had  agreed  to  delivet 

a  regular  tsagnment  to  the  plaintiff  whenever  called  upon  so  to  do.    The 

vord  •*  regtiar^  I  consider  to  be  purely  superfluous :  and,  in  my  opinion, 

this  SBoood  insdnment  is  nothing  more  than  an  agreement  to  assign  the  copy- 

^i  when  called  upon  to  do  so ;  which  is  widely  diffident  from  an  actual, 

pesent  assignment.    It  seems  to  me,  therefore,  that  this  second  instrument 

<&i  Dot  opemte  as  an  assignment  at  law. 

The  bill  next  alleges  that,  after  the  plaintiff  had  purchased  the  copyright 
rfiewoik  as  aforesaid,  he  caused  the  work  to  be  printed  and  published 
^Bidet  the  title  o^  "  Diary  illustrative  of  the  Times  of  George  the  Fourth, 
^nterepcraed  with  original  Letters  from  the  late  dueen  Caroline  and  from 
Tari)os  other  distinguished  Persons  f  and  that  the  work  so  printed  and 
prftehed  and  the  copyright  thereof,  was  then  the  sole  and  exclusive  property 
rfthe  plaintiff.  Now  that  allegation,  in  the  way  in  which  it  is  found  in  the 
bill,  cannot  be  taken  as  a  substantive,  independent  allegation  of  right ;  but  it 
JDnst  be  read  in  connection  with  the  allegation  which  immediately  precedes 
it ;  and,  that  being  so,  I  am  not  at  liberty  to  hold  that  it  is  tantamount  to  an 
a?ennent  that  an  assignment  has  been  made  which  would  pa<9s  the  copyright 

(A)  I  FiBg.  N.  C.  633.  {h)  8  Bing.  178. 
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at  law*.  The  consequence  is  that  the  party  who  has  the  l^a!  copyright,  is 
not  before  the  court ;  and  the  demurrer  for  want  of  parties  must  be 

[*156]  allowed.  *But,  as  the  bill  contains  suflfoient  to  show  that  the  plsun- 
tiff  has  a  good  title  in  equity,  I  shall  give  him  Teave  to  aouend  bis 

bill  without  prejudice  to  the  injunetion.(a) 


Slater  v.  WHEELEn.(6) 

1838 :  97  Febniary.— Pleading ;  Parties. 

A.  and  B.,  the  ezeonton  of  C,  employed  D.  to  aet  m  their  agent  in  the  hunnea  of  the  exaeotor* 
dilp.  A.  dM,  and  afterwilnli  B.aied  a  bill  againat  P.  for  an  aoeoam  of  bin  deafingi  and  tnai> 
aetioM  ae  ench  agent  aa  aHweiaid.  Held  that  A.'a  panooal  repieeontativoa  wete  not  neeeaai; 
partiea  to  the  tnit. 

The  biU  was  filed"  for  an  account  of  the  tranoactions  and  hills  of  costsof 
Messrs.  Nash  &  Rumsey,  solicitors,  who  had  been  employed  by  Slater  and 
Lansdale,  executors  of  a  testator. 

After  Lansdale's  death,  the  suit  was  commenced  by  Slattf  done,  and  the 
representatiyes  of  Lansdale  were  not  parties  to  the  record* 

Mr.  Knight  Bruce  and  Mr«  SkadweU  for  the  plaintiff. 

Mr.  Jacob  and  Mr.  BeihM  for  the  defendants,  objected,  at  the  openiog,  that 
the  legal  personal  repiesentalives  of  Lansdale  ought  to  be  made  parties. 

The  plaintiff  seems  not  to  have  contemplated  that  the  accounts  sought  foi} 
may  turn  out  in  two  di&rent  ways.  If  there  should  be  a  balance  due  to  the 
eacecutors,  there  maybe  the  proper  party  before  the  court  to  receive  it;  but,  if 
there  should  be  a  balance  due  from  ttie  executors,  then  we  have  not  the  seca* 
rity  we  are  entitled  to  for  the  payment  of  it  The  contract  of 
[*167]  ^employment  binds  the  deceased  executor's  estate,  as  well  as  thesurviv- 
ing  executor ;  and  his  assets  are  liable  to  make  good  the  balance,  if  any 
should  be  found  due  to  the  defendants.  There  are  several  transections  stated 
in  the  answer  which  render  it  necessary  to  go  into  evidence ;  but  if  sQch 
evidence  were  taken  in  the  absence  of  the  personal  representatives  of  the 
deceased  executor,  it  would  not  be  binding  on  them,  though  it  may  materi- 
aUy  affect  them;  and,  therefore,  the  court  cannot,  on  this  record,  finally  settle 
the  rights  of  the  parUes.  It  has  been  said  that  tliis  doctrine  applies  only 
to  trade  transactions;  but  fliat  is  not  correct  In  Th&rpe  v.  Jacksmif^^ 
ease  recently  before  Mn  Baron  Alderson  in  the  exchequer,  the  same  doctrine 
was  ap^^ied :  and,  in  that  case,  most  of  the  authorities  were  referred  to.  1^® 
account  is  sought  on  the  footing  of  there  having  been  a  joint  contract ;  and 
Slater  is  bound  to  account  over,  for  the  assets  of  which  an  account  is  sought 
from  Messrs.  Nadi  d&  Rumsey.    On  the  other  hand,  the  defendants  will 

(a)  Am  ligaiietkm  had  been  grsnted  to  rartnla  the  defendant  from  eellinf  the  pirated  woik. 
((}  Eg  r$lmtwm*  (c)  8  Yonng  dt  Coll.  553. 
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bjave  a  xighl  to  faaw  any  Maiice  that  may  be  found  due  to  them,  paid  out, 
of  the  trosl  estate  of  the  executors,  or  by  Lansdale's  reinesentatives,  or  by 
SlalaiV  9^  ^^  ought  not  to  be  deprived  of  the  security  of  any  of  tbem, 

Tbm  Fica-CsA£rc£Li.OR :— Where  two  persons  representing  a  joint  estate, 
eo^pioy  eertain  attorneys,  and  one  dies,  I  never  heard  that,  because  you  want 
an  icooiiBC  againat  Ihoae  ajBients,  3rou  must  make  the  legal  personal  represen- 
caCives  of  the  deeeased,  parties  to  the  suit  I  cannot  allow  this  objection.  I 
think  that  the  langoage  of  Mr.  Baron  Alderson  is  too  large ;  and,  moreover, 
it  was  oat  neeeaaarv  for 


^  TURKBR  «.  CaFEL.  plSS] 

198:9dlUreli..— Wni;  Comtnietioii ;  Sanrivorahip. 

Wm  mMamtf  aatateto  fak  wife  for  life,  miid»  alt«r  Irar  dMtli,  to  hii  foa  and 
dwra  ttHke,  mkI  tlMir  mptethre  iflnte,  with  benefit  of  eonrivoiehip  between 
■  mid  diiidiea  or  tiioir  ienie  mpeetiTely.    Held  thot  the  rairiTonhip  waa  to  take  place  only 
Ch»  ofcni  of  the  iaaoA  of  a  child  faUing  in  the  lifetime  of  the  teatator*!  widow. 


Jaxss  TuRiTBR,  by  his  will  dated  the  2l8t  of  December,  1806,  gave  the 
lesidne  of  his  estate  and  eflbcts,  after  payment  of  his  funeral  expenses,  debts 
and  I^gaeiea,  to  his  executors,  in  trust  to  sell  the  same  and  lay  out  the  pro- 
ceeds in  govwnment  securities  in  their  names,  and  to  pay  the  interest  or  divi* 
denda  Aereaf  to  his  wife,  for  her  sepamte  use  for  her  life,  ^e  releasing  the 
yeaakaf%  cHates  and  effects  from  all  dower  or  thirds  which  she  might  be  enti- 
tled lo:  bulfin  case  she  shonld  refuse  to  execute  such  release^  then  he  revoked 
his  ssid  bequest  to  her ;  and  from  and  after  the  death  of  his  wife  or  her 
refiniqg  Id  caDcate  such  release^  he  gave  all  the  residue  of  his  estate  and 
edeets  ante  and  beiween  hi$  son  Mm  TSvmer  and  his  daughier  Clarissa 
TSirmerj  share  smd  share  aUks^  and  their  respeciive  issuer  with  benefit  of 
smrsivarskip  unio  and  between  his  said  children  or  their  issue  respectively. 
Hie  testator  died  shortly  after  the  date  of  his  will,  leavihg  his  widow  and 
kii  ssQ  and  daughter  surviving.    The  widow  executed  the  required  release, 
sod  died  in  June,  1837. 

John  Tomer  had  had  eight  children,  of  whom  five  were  still  living :  two 
died  beCoce  the  testator's  widow,  and  one  after  her.  Clarissa  Turner  married 
TVmias  Fordham,  and  had  had  two  children ;  one  of  them  died  before  the 
widow,  and  the  other  was  still  living. 

The  plaintiff  in  the  cause  was  John  Turner,  the  testator's  son :  the 
defeodaiits  were  the  executors  and  ^trustees  of  the  will,  the  plaintiff's    [*169] 
surviving  diildren,  the  representative  of  his  child  who  died  after  the 
widow,  and  Ifr.  and  Mrs.  Fordham  and  their  surviving  child.    The  bill 
pciyed  that  Ae  rights  and  interests  of  the  plaintiff  and  the  defendants  in  and 
to  die  testator's  residuary  estate  imder  his  will,  might  be  declared,  and  that  the 
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residue  might  be  distributed  amongst  the  several  parties  entitled  thereto 
according  to  their  interests  therein. 

Mr.  and  Mrs.  Fordham,  by  their  answer,  submitted  that,  on  the  death  of 
the  testator^s  widow,  Mrs.  Fordham,  or  her  husband  in  ber  right,  became 
entitled,  absolutely,  to  a  moiety  of  the  residue. 

Two  of  the  plaintiffs  children,  who  were  adult,  submitted  that,  according  to 
the  true  construction  of  the  will,  the  plaintiff  became  entitled,  upon  the  testator's 
decease,  subject  to  the  life  interest  of  the  widow,  to  one  moiety  of  the  residue 
for  his  life,  with  remainder  to  all  his  issue  bom  in  his  lifetime,  subject  to  sur- 
vivorship between  or  among  such  issue  in  the  event  of  the  death  of  any  one 
or  more  of  them  during  the  life  of  the  plaintiff,  with  similar  limitations  to  Mrs. 
Fordham  and  her  issue  in  the  event  of  the  plaintiff  dying  without  leaving 
issue  living  at  his  decease :  and  that  Mrs.  Fordham  became  entitled,  upon  the 
decease  of  the  testator,  subject  to  the  life  interest  of  the  widow,  to  the  other 
moiety  of  the  residue  for  her  life,  with  remainder  to  all  her  issue  bom  in  b^ 
lifetime,  subject  to  survivorship  between  or  among  such  issue  in  the  event  of 
the  death  of  any  one  or  more  of  them  during  her  lifetime,  with  similar  limi- 
tations to  the  plaintiff  and  his  issue  in  the  event  of  Mrs.  Fordham  dying  with- 
out leaving  issue  living  at  her  decease.  The  plaintiff's  other  children 
pi60]  and  *the  child  of  Mr.  and  Mrs.  Fordham,  who  were  infants,  sub- 
mitted their  rights  and  interests  to  the  care  and  protection  of  the 
court :  and  the  representative  of  the  plaintiff's  child  who  died  after  the  widow 
claimed  such  interest  as  that  child  would  have  been  entitled  to  if  living. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Knight  Bruce  and  Mr.  JSomitfy  for  the  plaintiff,  contended  that  tbe 
plaintiff  was  entitled  to  a  moi^y  of  the  residue,  absolutely.  Monttxgu  v.  iVu- 
ceUaJia)  Pearson  v.  Stephen/fi) 

Sir  if.  Hwne  and  Mr.  Straiten^  for  the  defendants,  Fordham  and  wifp, 
cited  Lyon  v.  MUeheU.{c) 

Mr.  Jacdh^  Mr.- Bailey  and  Mr.  C.  C.  Barber  appeared  for  the  children  of 
the  plaintiff  and  Mr.  and  Mrs.  Fordham. 

The  Vice-Ghancellor  said  that,  in  this  case,  the  survivorship  was  to  take 
place  in  the  event  of  tihere  being  a  failure  of  issue  of  either  of  the  testators' 
children  in  the  lifetime  of  tbe  widow ;  and  that  Pearson  v.  Stephen  wa5  a 
stronger  case  in  favor  of  the  issue  of  the  children  than  the  present ;  for,  in 
that  case,  there  was  a  gift  to  the  sons  and  their  issue,  followed  by  a  direction 
that  the  issue  should  take  per  capita  and  not  per  stirpes :  and  His  Honor 
declared  that,  in  the  events  that  had  happened,  the  plaintiff  and  Mrs.  Fordham 
were  each  entitled  to  a  moiety  of  the  residue,  absolutely .[1] 

(a)  1  Rua.  165.  (i)  S  Dow.  &  Claik,  328.  (c)  1  Ma4d.  407. 

[1]  Vide  PeH  ▼.  Cmilmo,  poit,  373.    J«m«  7.  Pomi,  pMt»  549. 
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^Archibald  v.  WRiGHT.(a)  [*161] 

1S39:  Sriaa^JOtii  March. — Will ;  CoDstruction  ;  Interest  or  Power. 

Tcitttar  Awted  thai,  after  hia  wife's  death,  part  of  his  stock  ihonld  be  tranaferred  to  Johanna  6. 
foilHrmk  aad  eatue  nae  dming  her  life ;  that  «he  should  not  alienate  it>  but  enjoy  the.intenst 
daixag  her  life ;  aad  that,  ai  her  decease,  she  might  dhpoee  of  it,  sa  she  thought  fit.  Held  that 
J.  G.  took  an  interest  for  life,  with  a  power  to  dispose  of  the  stock  by  her  will. 

HBxmY  Wrioht,  by  his  will,  dated  12th  September,  1824,  after  Teciting 

that  he  had  ezeeated  a  deed  of  trust  settling  a  certain  portion  of  his  property, 

proceeded  thus :  "  [  stand  possessed  of  the  recnaining  sums,  viz.,  10002.  in  the 

M  four  per  cents.,  6302.  in  the  late  navy  fives,  and  1002.  in  the  three  per 

cM. oomols,  which  I  disnose  of  in  the  following  manner  viz.,  I  bequeath 

tbe  lOQL  in  the  three  permit,  consols  to  Johanna  Grant,  of  No.  7  Charlotte 

streel,  Piinlico ;  I  give  the  interest  of  all  the  rest  to  my  dear  wife  Eliza,  to  be 

enjoyed  fay  her  during  her  life ;  at  her  decease  I  give  the  same  to  my  child 

HeoneOa.    I  farther  will  that,  at  the  decease  of  my  wife  the  sum  of  10002. 

io  the  okl  four  per  cents,  be  transferred  to  Johanna  Grant,  for  her  sole  and 

entire  use  during  her  life ;  that  she  shall  not  alienate  it^  btit  enjoy  the  inte- 

rest  of  it  during  her  said  life^  and  at  her  decease  she  may  dispose  of 

it  as  she  thinks  fit.^    I  further  will  that,  after  the  decease  of  my  wife,  and 

afaoold  Heofietta  also  die  (without  issue)  and  the  above  named  Johanna  Grant 

be  UriBg  8t  the  time  of  the  decease  of  the  said  Henrietta,  I,  in  that  case,  will 

nd  \)equBalh  to  Johanna  Grant  before  named  the  further  sum  of  28002.  in 

tbe  dnee  fer  oeot  reduced  stock,  which  sum  is  referred  to  in  the  trust  deed 

aUuded  to  in  the  first  part  of  this  document    I  further  will  and  bequeath  to 

mydeanrife  my  house  and  furniture,  and  everything  appertaining  to  Ham,(fr) 

imisagba  lih ;  at  her  decease  I  give  the  same  to  my  child,  Henrietta ; 

1  sbo  gire  to  my  wife  the  s^ven  Lancaster  Canal  shares  during  her    [*162] 

life}  and  at  her  decease,  I  give  the  same  to  Henrietta.    Dated  at 

Ham,  the  12th  of  September,  1824.    H.  Wright.    I  appoint  my  brother  sole 

execnlcM'  of  this  my  last  will.'' 

The  testator  afterwards  made  a  codicil  as  follows :  "  Codicil  made  19th 
October,  1824.  In  addition  to  the  provision  hereinbefore  made  for  Johanna 
Gnnt,  at  the  dece€i»e  of  my  wif^^  I  give  and  bequeath  to  her  ihe  further  sum 
of  i9(K.  in  the  late  navy  fives  for  her  disposal.    Henry  Wright.^ 

The  testator  died  on  7th  April,  1826,  and  his  brother,  John  Wright,  a 
defendant,  proved  the  will  and  codicil  on  21st  July,  1826. 

Tbe  lOOOI.  four  per  cent  annuities  and  6302.  navy  five  per  cents,  were 
reduced  in  the  testator's  lifetime  to  three  and  a  half  per  cent,  annuities,  and, 
l)y  ietM>n  of  a  deficiency  of  the  general  personal  estate  for  payment  of  debts, 
&c^  tfaoae  sums  were  pertly  applied  for  that  purpose,  and  abated  in  propor- 

(.f)  Ex  rtlmUonti  Mr/ Greene.  (6)  His  remdence. 
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tioD,  200/.  and  1261^  leaving  8002.  of  the  one,  and  S04i.  of  the  other  for  the 
l^atees. 

On  the  16th  February,  1831,  Johanna  Grant  married  Jcbn  Archibald,  and 
died  on  the  9th  September,  1832,  and  letlera  of  administration  of  her  eflbcts 
were  granted  to  her  husband  by  attorney,  he  being  then  resident  in  the  East 
Indies. 

John  Archibald,  the  husband,  died  in  July,  1834,  having  made  a  will, 
dated  the  20th  of  the  same  month,  but  did  not  appoint  an  ezecntor ; 
[*163]    and  John  Archibald,  the  *plaintj[ff,  obtained  letters  of  administration 
both  of  the  estate  of  John  Archibald,  and  of  Johanna,  his  wiie,  de- 
ceased. 

Eliza  Wri^ty  the  widow  of  Henry  Wright,  the  testator,  died  on  the  6th  of 
November,  1835,  and  thereupon  the  plaintiff  filed  his  IhU  against  J<im  Wright, 
the  executor,  and  Henrietta  Ann  Wright  Place,  Who  was  a  luttnral  daughter 
of  the  testator,  claiming  a  transfer,  not  only  of  the  430/.  bequeathed  by  the 
codicil,  but  also  of  the  8002.  residue  of  the  1000/.  bequeathed  by  the  will 

The  cause  came  on  to  be  heard  on  bill  and  answer ;  and,  owing  to  the 
parties  differing  on  tfie  minutes,  was  twice  argued,  first,  on  the  2d  March, 
and  again  this  day. 

Mr.  Kniffki  Bruce  and  Mr.  RudaU^  for  the  ]daintiff : — The  question  is, 
what  were  the  rights  of  Johanna  Grant  in  reference  to  the  1000/.  bequest; 
whether  she  took  an  abscdute  interest,  or  had  cmly  a  powe;r  coupled  with  an 
interest  for  her  life.    One  construction  of  this  will  is  to  read  the  passage  be- 
ginning, "  I  further  will,  that  at  the  decease  of  my  wife,"  and  ending  "  Jo- 
hanna Grant,"  as  if  it  were  in  a  parenthesis,  and  then  there  would  be  an  ab- 
solute gift,  which  the  subsequent  declaration  as  to  the  enjoyment  during  life, 
and  the  power  of  disposiJ^  at  her  death,  would  not  alnidge.    There  is  another 
construction,  which  refers  the  words  -'during  her  life,"  '^she  may  dispose  of 
it,"  not  to  Jc^anna  Grant  but  to  Henrietta,  and  this  heus  been  sug- 
[*164]    gested  by  an  eminent  counsel  as  the  true  reading  of  the  will— [*Mr. 
Jaooh :  If  the  passage  referred  to  be  read  as  a  paienthesisi  you  mvs^ 
make  Johanna  Grant  a  trustee  for  Henrietta.] — ^There  is  no  authority  for  con- 
struing the  word  <'  dispose,"  or  "  disposal,"  to  mean  other  than  mi  absohUe 
interest^  unless  a  special  class  to  take,  or  a  special  instrument  or  mode  of 
executing  the  power  be  pointed  out     Tomlin9on  v.  Dighion^a)  Doe  v. 
7Aorfey.(6)    The  codicil  is  very  important  in  explaining  the  disposition  in- 
tended by  the  will ;  there  is  no  question  as  to  Johanna  Grant  taking  an  abso- 
lute interest  in  the  430/. ;  and  the  words,  "  in  addition,"  <<  the  further  suiS; 
^  for  her  disposal,"  clearly  import  that  the  additional  pcoTi^n  is  of  the  same 
nature  as  the  former  gift  at  his  wife's  decease.-*-[The  Yice^^banceUor : 
There  are  two  different  gifts  to  Johanna  Grant  by  the  will ;  the  testator  does 

(a)  1  P.  Wmt.  149.  (h)  10  Etit,  43S. 
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not  in  his  codicil  distinguish  either,  but  refers  to  the  provision  he  has  made 

for  her  in  general  terms ;  the  gift  by  the  codicil,  therefore,  cannot  be  of  the 

same  nAtme  as  both.] — ^The  testator  has  here  said,  ''you  shall  not  spend  your 

inoom^'tfaat  is,  "you  shall  not  anticipate  it  by  alienation."    Testators  like 

tbe  jweBeatj  who  seek  not  tfie  aid  of  legal  skill,  never  contemplate  any  dis- 

tiDctioti  between  power  and  property.    In  Doe  v.  Thorley  the  words  were, 

^to  feave,"  aad  all  the  Judges  thought  that  word  to  signify  ex  vi  termini^  a 

disposition  by  vfiU.    Reid  v.  ShergtMl^a)  also  was  decided  on  the  same  rule 

of  coDstmctKHi,  the  appointment  by  will  being  specially  limited. 

The  foOowing  cases  were  also  cited :  Irwin  v.  Furrerjijb)  Jenrwr 
and  Hardkfs  case,{c)  RMnsan  v.  *Dtisgcde,{d)  OoodtUle  r.  Ot-    [*166] 
vqr,(e)  Eiian  ▼.  SSiephard^{/)  Hales  v.  Margerum/^)  Camber  v. 
GrraAoBiX^)  >Sitmmoit9  v.  Stmm(ms,{t)  Doe  dem.  Herbert  v.  Thomas,{k) 
Bixmi  T.  Oliner.(l) 

Mr.  Jaeob  and  Ifr.  Roupett,  for  the  defendant  Henrietta  Ann  Wright 
?lace,  were  not  lieud.(«i») 
Mr.  Greene  for  the  ddendant  John  Wright. 

The  TiCE-CHAWcfiLLOR : — ^The  words  in  the  present  case,  do  not  appear  to 
me  to  give  an  absolute  interest  with  a'superadded  power,  as  in  most  of  the  cases 
icftfred  tO|  bat  a  life  interest  and  testconentary  power ;  they  seem  to  n^a« 
tire  tbe  possibility  of  Johanna  Ghrant  disposing  of  the  fund  during  her  lifoi 
tnd  are  very  different  from  the  words  in  Doe  v.  Thomcts. 

Mr.  Ksnght  Bruce : — With  great  deference,  I  think  the  restraint  on  alien- 
atioQ  good  for  nothing. 

The  "Vice-chancellor  : — ^That  maybe,  so  far  as  it  is  a  limitation  of  the 
iato^est,  \xX  it  appears  to  me  available  as  indicative  of  an  intention  to  pre- 
scribe fte  mode  of  executing  the  power]  viz.  by  will  and  not  by  writing 
inter  vivos.  I  think  this  lady  was  not  to  have  a  power  to  alienate 
duriog  lier  life ;  *and  if  not,  then  she  took  a  life  interest,  coupled  with  [*166] 
a  (estamentaiy  power  of  appointment,  and  having  died  intestate.  Hen* 
rietta  Ann  Wright  Place  is  entitled  to  the  800Z.  bank  three  and  a  half 
jet  cent  annuities  in  the  pleadings  mentioned. 

I  dionld  not  object,  if  it  were  desired,  to  send  a  case  to  a  court  at  law,  but 
dieie  would  be  a  great  difficulty  in  framing  one  that  would  be  satisfactory. 

Mr.  lEht^A/ ^rtice  agreed  as  to  the  difficulty  in  framing  a  case  and  did  not 
presit. 

(•}  10  Veny,  370.  {h)  19  Vm,  86.  (c)  1  Leon.  S83.         (<Q  S  Vera.  181 

(«:  S  W3i.  S.  if)  1  Bro.  C.  C.  532.        (g)  3  Ves.  399.  (A)  1  Rum.  &  M.  450. 

■t.  Aate.  8  Tol.  p.  as.        (k)  3  Adol  &  Ellk,  123.  (I)  13  Ves.  106. 

in)  See  BnHey  t.  WeKott,  13  Vee.  445.    Reitk  y.  Seymour,  4  Rnee.  263. 
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1838 ;  dd  March  and  Sift  Apnl.— Practice ;  CO0U ;  Taxation ;  Excepti^. 

A  soUcttor  pff«MtttMi  a  petition,  oomplainiog  that  the  MaMer,  In  taxing  his  bill,  had  t^ 

aderatioa  matten  not  referred  to  hiBi»  and  jumyinf  for  leave  to  except  to  the  eertlfioata.    It  wm 

objected  that  the  lolicitor  ou^t  to  haTO  filed  exeeptiooe  to  the  certificate,  hot  the  court  oveimled 

the  objection. 
Under  the  common  order  for  taxmg  a  ■olicitor'e  bill,  the  Master  Is  bound  to  take  a  general  accoant 

of  reeeipti  and  paymenti  by  the  aoUcitor,  as  agent  to  the  client. 

The  plaintiff  had  employed  the  defendant,  Buchanan,  as  her  solicitor  and 
attorney  in  this  suit,  and  in  divers  other  suits,  matters  and  things.  In  Sep- 
tember, 1836^  the  plaintiff  having  become  dissatisfied  with  Buchanan's  goq- 
duct,  ceased  to  employ  him,  and  obtained  by  petition  at  the  Rolls,  an  order 
that  he  should  deliver  to  her  a  bill  of  all  such  fees  and  disbursements  as  he 
claimed  to  be  due  to  him  in  this  suit  and  in  all  other  causes,  suits  and  matters 
in  which  he  had  been  employed  as  her  solicitor  or  attorney;  and  that  it 
should  be  referred  to  the  Master  to  whom  this  cause  stood  referred,  to  tftx 
such  bill.  In  obedience  to  this  order,  Buchanan  delivered  to  the  plaintiff 
four  bills  amounting  together  to  612/.  3^.  9d.  The  Master  taxed  them 
at  361^  lis,  Gd,  and  thereupon  made  his  certificate  stating  that  he  had 
done  so,  and  that,  on  the  9th  of  January,  1836,  582/.  15s.  3d.  had  been 
paid  to  Buchanan,  by  the  receiver  of  the  rents  and  profits  of  the  estates  in 
question  in  this  cause,  to  which  the  plaintiff  was  entitled,  in  discharge  of 
certain  costs  in  this  cause,  not  included  in  the  before  mentioned  bills,  and 
which  had  been  taxed  at  421/.  5s.  9(2.;  that,  by  the  order  on  further 
[*168]  directions  in  this  cause,  *dated  the  20th  of  January,  1836,  it  was  or- 
dered that  Buchanan  should  retain  the  sum  of  42/.  2^.  7c/.,  found  by  a 
report  in  the  cause  to  be  due  from  him,  towards  payment  of  the  plain  tifi^s 
costs ;  and,  that  it  was  submitted  to  the  Master  on  the  plaintiffs  bdialf,  that 
the  sum  of  161/.  9^.  6c/.,  being  the  difference  between  the  582/.  16s.  3d.,  and 
the  421/.  5s.  9c/.,  and  also  the  42/.  2^.  7c/.,  and  the  further  sum  of  113/.  U^. 
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BcL,  aUeged  to  be  due  fiom  Bachaoan  upon  an  account  between  him  and  the 
plaintiff;  (which  sums  amounted  togetfier  to  317/.  3g.  6d.y)  should  be  deemed 
and  oottidend  as  payments  on  account  of  the  361/.  Us.  6c/.,  the  amount  at 
which  the  fimr  bills  had  been  taxed.    But  the  Master  was  of  opinion,  for  the 
leaaoos  stated  in  his  certificate,  that  Buchanan  was  not  bound  by  the  taxa* 
tioo  of  the  costs  not  included  in  the  four  bills,  and,  therefore,  could  not  l>e 
chaiged  with  the  6822.  los.  3d.    And,  as  to  the  42/.  23. 7d.,  the  Master  found 
that  the  same  was  receiTed,  by  Buchanan,  on  account  of  the  personal  estate 
of  the  testator  in  the  causey  and  for  which  he  was  accountable  only  as  execu^^ 
tor,  and  was  pot  aceomitable  to  the  plaintiff  for  the  same ;  and,  therefore,  it 
ai^eared  to  the  Master  that  the  42/.  2s.  7d.  could  not  be  charged  against  Bu- 
chanan as  a  payment  to  him  on  account  of  his  demand  against  the  plaintiff  as  her 
lale  solicitor.     And,  as  to  the  1 13/^  1  Is.  6c/.,  the  Master  found  that  the  same  was 
an  aSBomed  balance  of  an  unsettled  account(a)  between  the  plaintiff  and  Bu- 
chanan ;  and  he  conceived  he  was  not  authorized,  by  the  order  of  September, 
1S36,  to  take  a  g^ieial  account  of  Buchanan's  receipts  and  payments 
as  agent  for  the  ^plaintiff ;  and,  that,  until  such  an  account  had  been    [*169] 
reoderad  and  settled,  it  cu>uld  not  be  ascertained  what  sum,  if  any, 
was  doe  firom  Buchanan  in  respect  thereof.    And,  under  the  circumstances 
before  slated,  the  Master  certified  that  he  was  unable  to  ascertain  how  much, 
if  any,  of  the  361/.  14^.  6</.,  the  taxed  amount  of  the  four  bills,  then  remained 
unpaid. 

Bnchanan.  being  dissatisfied  with  the  certificate,  presented  a  petition  in  the 
csBK,  statiDg  that  the  113/.  lis.  6d.  mentioned  in  the  certificate  as  cUimed 
Uoabun,  most  depend  upon  the  result  of  certain  money  dealings  and  trans- 
actions b^weeii  the  plaintiff  and  himself  in  the  character  of  cestui  que  trust 
and  tmrtee,  and  not  in  character  of  principal  and  agent,  or  solicitor  and 
client;  and  that,  in  fact,  no  such  sum  was  due  from  him  to  the  plaintiff; 
that  he  was  advised  that  the  Master  was  not  authorized,  by  the  order  of 
Sqytemher,  1836,  to  enter  into  and  ought  not  to  have  entered  into  the  con- 
sideration of  any  questions  touching  the  costs  which  had  been  taxed  at  421L 
&L  9d^  or  of  any  retainer  or  payment  in  respect  thereof,  or  touching  the 
detliogs  and  transactions  between  him  and  the  plaintiff  in  respect  of  which 
tbe  113/.  11^.  Sd.  was  allied  to  be  due  to  the  plaintiff:  and  that  the  certifi- 
cate was  erroneous  in  stating  any  circumstances  in  respect  to  the  last  men- 
tioned  costs,  or  of  the  retainer  of  the  42/.  2s.  7c/.,  or  the  payment  of  the  682/. 
las.  3d.,  or  of  the  alleged  sum  of  113/.  lis.  6(/. ;  and  that  he  was  advised 
that  the  Master,  instead  of  certifying  that  he  was  unable  to  ascertain  how^ 
much,  if  any,  of  the  361/.  lis.  6{/.,  the  taxed  amount  of  the  four  biils^  re-, 
mained  unpaid,  ought  to  have  certified  that  the  whole  of  that  sum  was  un-  ^ 
paid  and  remained  due  to  the  petitioner :  that  the  petitioner  was 
aggrieved  by  the  certificate,  inasmuch  as,  by  reason  •thereof,  he    [*170] 

(«)  Tfak  aeeoaiit  wm  An  aocount  of  rente  and  diWdends  of  itock  receiTod,  by  Buchanan;  for  the 
fiatttifl^  and  pajmenti  mBd«  by  him  on  her  aeeotmt 
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could  net  proceed  to  eafioroe,  £rom  the  plaintiff  the  pa^yment  of  the  361/. 
149.  6d.  The)  petition  prayed  that  it  might  be  inferred  back  to  the  Mas- 
ter to  review  his  certificate  by  striking  out,  therefrom,  ^at  be  had  rf^rted 
respectuig  the  costs  which  had  been  taxed  at  421^  Sg.  9d,  and  in  respect  of 
the  42/.  23:  7d.  and  588/.  Us.  3d.y  and  in  respect  of  ttie  1132.  lit.  M.,  and 
by  certifying  that  the  361/.  14t.  6c{.,  the  taxed  amount  of  the  four  biUs,  was 
still  unpaid  and  remained  due  to  the  petitioner. 

On  the  petition  being  <q)^[ied,  Mn  Knight  Bruce  and  Mr.  Bagshawe,  for 
the  jdaintifl^  said  that  the  mode  of  objection  to  the  certificate  which  Mr. 
Buchanan  had  adopted,  was  irr^ular ;  and  that,  instead  of  presenting  a  pe- 
tition, he  ought  to  have  taken  exertions  to  it  in  the  usual  manner*  Chen- 
ndl  V.  MaHinJia)  Dreoer  v.  Maudesley.{b) 

Mr.  WakefieUj  TAx.  Jacob  and  Mr.  IRslop  Clarke,  in  si^^port  of  the  peti- 
tion, cited  HMecke  v.  Sylvester y{c)  Hunt  v.  Fownea^(d)  Lucaa  v.  Temjpield) 
Purcell  V.  Macnamanijif)  Fsnionv.  Crickett^ig)  J^x  parte  Leighj{h)  iSSkeio- 
ell  V.  Jmesj{i)  Atsap  v.  Lord  Oxfard^ijc)  Attorney  Gfeneral  v.  Browi,{t) 
Brodie  v.  Barry, {m)  Bozon  v.  Williams  yin)  Jenkins  v.  Brianij{o)  and  2 

Smith's  Pract  363,  et  seq. 
[*171]  *Mr.  TVeslove,  amicus  curim,  mentioDed  Ex  parte  AntkonyJ(f) 
The  Vice-Chanoellor,  in  the  course  of  the  argument^  said  tiiat  the 
case  of  Chennell  v.  Martin  was  certainly  not  a  decision  with  rei^iect  to  the 
present  question :  and,  at  the  conclusion  of  the  argument,  his  Honor  observed 
that  this  was  not  a  case  in  which  particular  items  were  objected  to,  but  the 
conduct  of  the  Master  in  taxing  the  bills  was  quarrelled  with ;  that  he  was 
disposed  to  think  that  the  course  which  the  petitioner  had  adopted,  was  the 
right  one ;  but,  as  the  question  was  an  important  one,  he  should  look  into 
the  cases  before  he  decided  it. 


21st  April. — The  Vice-Chancellob  : — In  this  case  a  petition  was  pre- 
sented by  Mr.  Buchanan,  the  late  solicitor  of  the  plaiutiflf  and  also  a.  party 
in  the  cause,  whose  biUs  of  costs  have  been  taxed  by  the  Master  under  the 
comincm  order  for  that  purpose:  and  he,  by  his  petition,  objects  to  cer- 
tain things  which  were  done,  by  the  Master,  in  proceeding  with  the  taxation. 
The  petition,  as  I  understand  it,  is  a  petition  which  objects,  not  to  particular 
items,  but  to  certain  matters  which  were  brought  under  the  observation  of 
the  Master  by  the  solicitor  who  attended  the  taxation  on  behalf  of  the  plain* 
tiff;  and  the  question  is,  whether  the  propriety  of  bringing  those  matters 
under  the  consideration  of  the  Master,  can  be  examined  into  by  means  of  a 
petition* 

(a)  Ante,  Tot.  4,  p.  340.  (h)  Ante,  vol.  7,  p.  340.  (c)  6  Vet.  417. 

(d)  9  Vee.  70.  (e)  Ibid.  299.  (/)  12  Ves.  166. 

(g)  3  Madd.  49&  (A)  4  Madd.  394.  (i)  2  Sim.  6l  Stu.  170 :  and  3  Russ.  5SQ. 

<ik)  I  MyL  4l  Keen,  564.  (Q  Ibid.  567.  (m)  1  Jac.  Sl  Walk.  470. 

<n)  3  Youn.  Sb  Jer.  378.  (o)  Ante,  vol.  6,  p.  603.  {p)  2  Glyn  &.  Jam.  56. 
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Now :  I  nmsCy  first,   observe  that,  although  the  order  for  taxation  was 
headed  ki  die  ceiisey  yet,  in  effect,  the  taxation  had  nothing  to  do  with  the 
cause,  finlfaer  than  that  some  of  the  items  in  the  bills,  were  for  busi- 
ness *dooe  in  the  eanae.    The  plaintiff  had  empbyed  Mr.  Buchanan    [*172] 
sotidtat  in  the  caose  and  also  in  other  matters,  and  although 

made  oat  four  separate  bills,  yet,  in  fact,  they  all  constituted  but 
one  bdl ;  and  it  was  a  mere  accidental  circumstance  that  the  order  for  taxa- 
tion was  ?iaadBd  in  the  cause.  As  there  was  a  cause  depending,  and  as  some 
of  Che  linns  in  the  bills  were  for  business  done  in  that  cause,  the  order  was, 
&5  a  matter  of  coorse,  headed  in  the  cause.  The  question  then  that  I  have 
to  decide  ^  amply,  whether  what  the  Master  has  done  can  be  examined  into 
oa  petition. 

lliat  a  petition  may  be  presented  lor  such  a  purpose,  is  manifest  from  the 
Older  made  bj  Lord  Hardwicke  in  Skipp  v.  Harwood^{a)    (His  Honor  here 

read  the  ofder-Xl] 

Smubr  oiders  aie  made  where  creditors  and  other  persons  who  are  not 
parties  to  a  cause,  hut  who  have  gone  in  before  the  l^Iaster,  present  petitions 
comphiniDg  of  vrhat  has  been  done  by  the  Master  respecting  their  rights.  It 
is  meolHmed  in  Mr.  Smith's  book  on  Practice,  that,  where  a  petition  is  pre- 
sented praying  for  leave  to  except  to  a  Master's  report,  the  court  does  not  put 
the  petitioner  to  the  trouble  and  expense  of  filing  exceptions,  but  determines 
the  matter  on  the  hearing  of  the  petition,  and,  in  that  way,  disposes  of  the 
objectioDs,  which,  otherwise,  woiild  have  been  brought  before  the  court  in 
ihe  Conn  of  excqitions. 

Tbeluignage  which  is  used  in  the  reports  of  subsequent  cases,  is,  in  some 
respects  loose  and  inaccurate :  but,  in  Pitt  v.  Mackreth,  which 
came  before  Lwd  •Thurlow  in  1791,  his  Lordship  said  that  an  ex-  [*173] 
ceptiao  bad  never  been  admitted  for  costs  only ;  that  the  regular 
method  was  to  state  the  articles  the  party  meant  to  object  to,  in  a  petition, 
and  to  piay  leave  to  except  The  facts  of  the  case  are  not  fully  stated :  and 
it  does  D0t  appear  whether  what  the  Lord  Chancellor  said  was  meant  to  ap- 
ply to  items :  though  it  shows  that  he  thought  that  a  petition,  and  not  an 
exception,  was  the  right  method  of  objecting  to  the  report :  and  in  Purcell 
V.  Maenamaraf  Sir  W.  Grant  seems  to  have  been  of  the  same  opinion.  In 
ftflidbg  ▼.  Silvester  J  excqHions  were  taken  to  a  Master's  report  on  taxing 
OQBts,  and  the  exceptions  were  allowed :  but  that  case  decided  only  that  there 
might  be  an  exception,  and  did  not  decide  that  there  could  not  be  a  petition. 
In  lMca»  T.  Temple,  Lord  Eldon  said  that  his  opinion  was  that  exceptions 
▼oold  not  lie  for  costs ;  his  meaning  being  that,  ordinarily,  the  court  would 
not  allow  exceptions  to  be  filed  for  quantum  of  items  in  bills  of  costs.  In 
BmiI  v.  Fbwnesj  a  petition  was  presented  against  a  disallowance  of  costs ; 

{•)  SetoD  on  ]>eci«es,  335. 

[1]  Vide  t^  Attorney  OtmnUY.  Nethercoat,  3  Beav. 997.    8  Myl.  &  Cr.  596,  n.  1. 
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and  the  court  did  interfere  and  supported  the  petition.  In  Fe$Uan  t»  Crickett, 
a  petition  was  presented  for  leave  to  file  exceptions  to  a  Master's  report  of  his 
taxation  of  a  s^icitor's  biU|  in  respect  of  items  which  the  petitioner  conceived 
had  been  improperly  allowed  by  the  Master:  and  Sir  John  Leach,  Yke- 
Chancellor,  said ;  ''  Upon  a  special  case  mad^  by  pelitioQi  either  of  irregu- 
larity in  the  proceedings  or  that  the  Master  has  acted  ixpon  a  mistaken  ptin- 
ciple,  the  court  will  interfere."  In  Ex  parte  Leighj  a  petition  was  presented 
for  leave  to  except  to  the  Master's  report  on  taxation  of  costs  ;  and  the  order 
was  made.    In  SheweU  y.  Jones^  Sir  John  Leach  says :  ^'  In  ordinary  cases, 

the  Master's  report  upon  the  subject  of  costs  is  final.  But,  if  it  is 
[*174]    thought  that  the  Master  has,  in  the  taxation,  adopted  some  ^general 

principle  which  cannot  be  supported,  the  party  complaining  is  en- 
titled to  bring  that  point  before  the  court ;  and  petitions  of  this  nature  are 
not  imfrequent  in  practice."  The  cases  of  Alsop  v.  Lord  O^pford  and  the 
Attorney  General  v.  Browne  are  no  otherwise  of  importance  than  as  one 
shows  that,  where  a  petition  was  presented  for  a  review  of  taxation  of  costs, 
no  objection  was  made  either  by  counsel  or  the  court  to  the  mode  of  object- 
ing :  and,  in  the  other,  the  Lord  Chancellor  said  that  the  way  to  object  to 
taxation  of  costs  was  not  by  motion ;  by  which  his  Lordship  'plainly  im- 
plied that  the  mode  was  by  petition. 

When  I  call  to  mind  that  petitions  are  constantly  presented  praying  for 
leave  to  except  to  the  reports  of  the  Masters  on  taxation  of  costs  ,*  and  that, 
in  the  case  of  The  Skinners?  Company  v.  The  Irish  Society ^  which  was 
recently  before  me,  a  petition  was  presented  for  that  purpose ;  and,  after  Lord 
Hardwicke  has  made  an  order  on  petition  and  so  much  has  been  said  by  sub- 
sequent Judges  asserting  that  a  petition  is  necessary,  it  does  appear  to  me  that 
the  objection  which  has  been  taken  in  this  case  ought  not  to  be  allowed.[l] 

[1]  The  following  remarks  of  Sir  J.  Wigram,  V.  C.  appear  to  be  apposite  ;  and  as  far  is  they 
extend,  throw  light  upon  an  important  branch  of  practice.    "  Of  the  Tarioas  duties,  the  ezecation 
of  which  the  court  is  in  the  habit  of  comAiitting  to  the  Master,  there  are  some  the  com]Hetioii  of 
which  is  wholly  committed  to  the  Master,  so  that  his  report  or  certificate  requires  no  eonfirmalMii 
by  the  court  to  give  it  efS»ct     With  respect  to  others,  the  report  of  the  Master  has  no  operati<m 
without  the  subseqni^nt  confirmation,  or  further  direction  of  the  court.    With  respect  to  those  cer- 
tificates, or  reports  in  the  nature  of  certificates,  which  do  not  require  confirmation,  the  Master 
issues  no  warrant  on  preparing  them,  and  the  only  way  of  obtaining  the  opinion  of  the  court  upon 
such  a  proceeding,  is  by  petitioui  praying  either  that  the  conclusion  of  tho  Master  may  be  renewed 
by  the  court,  or  for  leave  to  except  to  the  report  ai^in  Russel  v.  Buchanan,  [the   principal  oaee.] 
With  respect  to  those  reports  which  require  confirmation,  there  is  a  difference  in  practice  ss  to  the 
modes  of  confirming  them,  and  of  objecting  to  their  confirmation ;  this  difference  depends  upon  the 
nature  of  the  proceeding  upon  which  the  order  of  reference  was  made.     If  it  was  made  by  the  de- 
cree or  order  of  the  court  at  the  hearing  of  the  canse,  or  upon  further  directions,  the  proceeding  to 
confirm  the  report  is  by  a  motion  nUi;  but  where  the  order  of  reference  was  made  upon  motion  or 
petition,  the  regular  mode  of  confirming  the  report  appears  to  be  by  motion  or  petition  ahiolateJy' 
In  the  former  case,  the  way  to  obtain  the  opinion  of  the  court  upon  the  report,  if  complained  of»  is 
by  filmg  exceptions  to  it ;  but  the  only  way  of  obtaining  the  same  end  in  the  latter  case,  is  by  pr«' 
•enting  a  petition  in  the  nature  of  an  exception  to  the  lepoH.    The  question  whether  the  report  of 
the  Master  is  final  without  the  subsequent  confirmation  of  the  court,  or  whether  it  reqoires  such 
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lOlik  November. — ^The  jyrefiminary  objection  having  been  overruled,  the 
petitioii  vas  beard :  and,  at  the  conclusion  of  the  argument, 

Tbe  Yioe^SiaiiOBUor  said  that  it  was  not  generally  true  that  all  matters 
pendii^  beCweea  a  solicitor  and  his  client  were  to  be  investigated  under  the 
commoa  onfer  for  taxation  of  the  solicitor's  bill :  that  he  was  clearly  of  opin- 
ion that  the  master,  in  this  casle,  had  Nothing  to  do  with  either  of  the 
two  sums  of  421/.  Bs.  9d.  and  *42{.  2^.  7df. :  that,  with  respect  to  the  [*175] 
stfcoQDt  between  the  plaintiff  and  petitioner  on  which  a  balance  of 
1131.  Us.  5d.  was  alleged  to  be  due  to  the  plaintiff,  he  was  inclined  to  think 
that  the  plaintiff  ought  to  have  had  a  special  direction  for  taking  that  account 
inserted  in  the  order ;   but  that  he  would  consult  the  Masters  upon  the  point. 

2Qtt  November. — On  this  day  his  Honor  said  that  he  had  consulted  the 
Mastefs  on  the  pcnnt  mentioned  above,  and  that  they  were  of  opinion  that, 
under  the  coounon  order  for  taxing  a  solicitor's  Ull,  the  Master  was  bound  to 
take  a  general  account  between  the  solicitor  and  client ;  and,  therefore,  he 
should  refer  it  back  to  the  Master  to  review  his  certificate  so  far  as  he  had 
certified  that  he  conceiyed  that  he  was  not  authorized,  by  the  order,  to  take  a 
geoeial  account  of  the  receipts  and  payments  of  the  defendant  as  agent  for 
the  plaintiff^  and  that  he  was  unable  to  ascertain  how  much  (if  any)  of  .the 
sum  of  361/.  14«.  6d.  then  remained  unpaid. 


^Stamper  r.  Pickering.  [*176] 

1838 ;  ISlk  Mnth^ Annuity. 

A  tema/tar  dkatgti  liis  estatM  with  payment  of  hw  debts  and  of  an  annuity  to  hi«  wife  in  lien  of 
Tbit  naU  estates  having  been  sold  to  pay  the  debts  and  tbe  income  of  the  remaining 
iBsafficient  to  pay  the  annuity :  held  that  the  widow  was  entitled  to  haye  her 
At  <if  the  eapital  as  well  as  the  income  of  the  remaining  fund.     Held  also  (the 
wliolly  in  anear)  that  the  anean  were  to  he  computed  from  the  testator's  death. 

H.  Pickering  devised  his  real  estates  to  his  six  children  as  tenants  in 
io  fee,  subject  to  the  payment  of  such  part  of  his  debts,  funeral  and 
expenses  as  his  personal  estate  should  );e  insufficient  to  pay,  and 
also  to  an  annuity  of  502.  to  his  wife,  for  her  life,  in  lieu  of  dower ; 
lod  he  appointed  his  wife  his  execufrix. 


to  make  it  effective,  neceseaiily  depends  upon  the  terms  of  the  order,  or  the  nature 

ad  mbioci  matter  of  the  reference,  and  not  on  the  proceeding  upon  which  the  order  of  reference 

VIS  made.     So  fhr,  I  helicTe,  the  practice  of  the  court  to  be  free  from  doubt  or  difficulty.     It  is 

dear  that  when  the  report  is  to  he  confirmed  by  order  ni^t  no  party  can  except  to  the 

^s  report,  who  has  not  carried  in  objections  to  the  draft  report,"  dec     Hers  foUow  several 

lalBBhle  eloeifatjons  as  to  the  necesnty  of  making  objections,  til  limine^  to  the  Master,  but  which 

da  Bst  iimafculy  relate  to  the  present  topic.    Ottey  ▼.  Ptnsam,  1  Hare,  332.    And  sse  JCsay  r. 

Vo^c,  t  Keen,  666.     Bnwer  r  Bnwer,  3  Edw.  Ch.  Rep.  631.    3  Hofil  Ch.  P^act  361.     Jons* 

V- FsvcO,  1  Sim.  387,  and  n.  3,  ib.    ChttmtU  j.  Martin,  4  Sim.  34XL 
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The  testator's  personal  estate  being  insufficient  to  pay  his  debts,  his  real 
estates  were  sold  to  supply  the  deficiency.  The  income  of  the  fund  produced 
by  the  sale  of  the  real  estates  which  remained  after  payment  of  the  testator^s 
debts,  being  insufficient  to  pay  the  annuity  in  fully  one  question,  on  the  hear- 
ing of  the  cause  for  further  directions,  was  whether  the  widow  was  entitled 
to  have  the  deficiency  made  good  out  of  ihe  cafHtal  of  the  fund :  and,  the  an- 
nuity being  wholly  in  arrear,  another  question  was  whether  the  arrears 
ought  to  be  computed  from  the  testator's  death  or  from  the  end  of  the  year 
after. 

Mr.  Knight  Brucej  and  Mr.  WUbraham  ai^)eared  for  the  plaintiffs,  who 
were  creditors  of  the  testator. 

Mr.  Purvis^  for  the  widow,  cited  CupU  v.  Jacks(m.{a, 

Mr.  Witham  for  the  testator's  children. 

The  Yice-Chancelbr  declared  that  the  widow  was  entitled  to  have  her  an- 
nuity paid  out  of  the  capital  as  well  as  the  income  of  the  fund,  and  that 
arrears  ought  to  be  computed  from  the  death  of  the  testator.[l] 


[•in]  *PoPE  V.  Lord  Duncannon. 

1838 ;  14th  March. — Arbitration ;  InjuDction. 

Where  an  award  if  made  after  the  Bobminion  has  been  reToked  by  the  plaintiff,  equity  will  nni 

restrain  the  defendants  from  acting;  on  the  award,  unless  the  plaintiff  had  good  gmandsfor 

revoking  the  submission. 

The  plaintifls  were  the  owners  of  a  wharf  on  the  banks  of  the  Thames. 
The  defendants  were  the  Commissioners  of  Woods  and  Forests ;  and  being 
empowered  by  I  &  2  Vict.  c.  7,  to  purchase  the  wharf  to  complete  the  site  for 
the  new  Rouses  of  Parliament,  they  made  an  agreement,  with  the  plaintifis; 
for  the  purchase  of  the  wharf  at  a  price  to  be  fixed  by  three  referees  or  any 
two  of  them,  one  of  whom  was  to  be  named  by  the  plaintiff,  another,  by  the 
defendants,  and  the  third,  by  the  two  so  named ;  but  the  agreement  did  not 
previdp.  that  the  submission  to  the  reference  should  be  made  a  rule  of  court. 

The  referees  were  nominated  accordingly  and  proceeded  to  ascertain  the 
value  of  the  premises ;  but,  before  they  had  come  to  a  decision,  the  plaiotids 
revoked  their  authority  and  served  the  defendants  with  notice  of  the  reyoca* 

(a)  Madel.  Repw  495,  and  13  Price,  731. 

[1]  In  a  later  case,  the  Vice-ChanceUor  (Sir  L.  Shadwell,)  refused  to  order  an  estate  chari^d 
with  an  annuity  to  the  testator's  widow,  to  be  either  mortgafed  or  sold,  for  payment  of  the  annnityf 
notwithstanding  the  rents  were  very  inadequate  to  pay  it,  and  it  had  beoome  greatly  in  tirtar; 
the  eotate  being  settled  on  A.  for  life,  with  remainden  over ;  the  asmuitant  being  still  aliv«i  and 
there  being  no  necessity  for  the  court  to  direct  the  estate  to  be  either  sold  or  mortgaged  for  ptT' 
ment  of  the  testator's  debts.  Graves  ▼.  Hu;k$,  11  Sun.  551.  But  hi  that  ease,  th^  u»vatj  wtf 
not,  as  in  the  principal  case,  in  lieu  of  dower. 


CASES  m  CHANCERY.  179 


1838v— Pope  ▼.  Lord  Doneaimoii. 


tiofi.      Tlie  idaintifib'  nominee,  thereupon,  withdrew  from  the  reference, 

'hat  the  other  two  proceeded  with  the  valuation  and  made  their  award. 

Upoo  which  the  hfll  was  filed,  praying  for  an  injunction  to  restrain  the  de- 

feodute  from  taking  possession  of  the  wharf  and  pulling  down  the  buildings 

tbereoo. 

*nie  injunction  was  now  moved  for.    According  to  the  bill  the  ground  on 
which  the  plaintiffs  had  revoked  the  authority  of  the  arbitrators,  was  that  the 
plaintifi  had  discovered  that  the  arbitrators  were  incompetent  to  pro- 
nooDoe  as  to  the  value  of  the  premises,  and,  according  *to  the  affida-    [*176] 
Tit  in  support  of  the  motion,  that  the  plaintiffs,  considered  that  they 
had  just  ground  to  he  dissatisfied  with  the  conduct  of  the  arbitrators,  and  were 
desirous  of  having  the  value  of  the  premises  ascertained  by  jury,  pursu- 
ant to  the  11th  section  of  the  act  of  Parliament 

Mr.  Jacob  and  Mr.  RamiUy^  in  support  of  the  motion,  cited  Cooth  v. 
Jbdkson^a)  AtUnes  v.  Oreyy{b)  Blundell  v.  Brettargh^{c)  and  Agar  v.  Mack- 

He  SelicUmr  General^  Mr.  K.  Bruce^  and  Mr.  Reynolds^  for  the  defend- 
aota^  lefened  to  Morse  y.  Merestj{e)  Harcaurt  v.  Ram8bottofn,{f) 

The  Tics-Chancellor  : — ^In  my  opinion^  it  was  the  intention  of  the  par- 
ties that  the  contract  should  be  binding  on  them  from  the  time  at  wl^h  it 
was  made :  for  it  contains  a  stipulation  that  the  commissioners  shall%ave 
immediate  possession  of  part  of  the  premises,  for  the  purpos^e  of  constructing 
a  ooSBr-dam.  But,  as  I  understand,  the  commissioners  have  not,  as  yet,  ta- 
ken possessioa  of  any  portion  of  th^  premises. 

By  the  tenns  of  tiie  contract,  the  commissioners  agreed  to  purchase  and 

the  MessEs.  Pope  agreed  to  sell  the  premises  at  such  a  price  as  any  two  of 

the  referees  should  determine ;  and  there  can  be  no  doubt  that  the  authority 

thus  girea,  to  the  referees,  to  fix  the  price,  was  an  authority  which 

the  Messrs.  Pope  might  revoke  *at  law ;  and,  as  they  have  revoked  it,    [*179] 

the  power  of  the  arbitmtors  is  completely  destroyed  at  law.  The  plnin- 

tiSi  then  apply  to  this  court  to  restrain  the  commissioners  from  taking  possession 

d  the  wharf,  and  pulling  down  the  buildings  upon  it :  but  neither  in  the  bill 

DOT  in  the  affidavit  in  support  of  the  motion,  is  any  sufiicient  reason  stated 

for  revoking  the  authority  of  the  arbitrators.    The  affidavit  alleges,  not  that 

the  plaintiffs  had  just  grounds,  but,  merely,  that  they  considered  that  they 

had  just  grounds  for  being  dissafisfied  with  the  conduct  of  the  arbitrators ; 

tod,  in  my  opinion,  that  mode  of  allegation  is  not  sufficient  to  induce  this 

coQxt  to  interfere ;  but  the  grounds  ought  to  have  been  "^distinctly  stated,  in 

Older  to  enable  the  court  to  judge  whether  the  revocation  was  a  wanton  and 

caprickms  act,  or  a  fair  and  reasonable  exercise  of  authority ;  for,  though 

dieie  can  be  no  doubt  that  the  plaintiffs  might  revoke  the  power,  which  they 

W  •  V«L  15t  (h)  14  Vefc  400.  (e)  17  Vm.  832. 

(i)  9  Km.  St  Sim.  418.  (c)  Madd.  dt  Gold.  dG.  (/)  1  Jae.  Sl  Walk  505. 

fa.  IX  14 


181  CASES  IN  CHAMGERT. 


ISaS.'-Beiit  ▼.  Yoniig. 


gave  to  the  arbitrators,  at  law ;  3^,  if  they  have  revoked  it  without  just  cmd 
reasonable  grounds,  they  have  sot  a  case  on  which  a  court  of  equity  ought 
to  relieve  them« 

According  to  th^  language  of  Lord  Eldon  in  Harcourt  v.  Ramsbottom, 
although  the  authority  of  the  arbitrators  is  gone  at  law,  yet  tliis  court  will 
consider  the  agreement  as,  in  sonae  measure,  subsisting.  In  this  case  how- 
ever, J  am  asked  to  interfere  as  if  there  were  no  agreement  at  all. 

I  observe  that,  in  Morse  v.  Merest  Sir  John  Leach,  Tice-Chancellor,  states 
that,  in  equity,  a  defendant  is  not  permitted  to  set  up  a  l^;al  defence  which 
grows  out  of  his  own  misconduct ;  so,  varying  the  terms  of  the  proposition,  I 
say  that  a  plaintiff  is  not  at  liberty  to  ask  the  aid  of  a  court  of  equity 
[*180]  in  respect  of  an  act  *done  by  him  against  good  faith.  And  as,  in  this 
case,  there  is  nothing  whatev^  to  show  that  the  power  which  the 
plaintifis  had  giving  to  the  arbitrators,  was  revoked  upon  any  just  or  reasoo- 
able  grounds,  I  am  bound  to  conclude  that  the  revocation  was  a  wanton  aod 
capricious  exercise  of  authority  on  their  parts,  and,  consequently,  the  motion 
must  be  refused.[l] 


Bent  v.  Yottng. 


1838 1  19th  March. — Diicovery ;  Foreign  Court ;  Demoirer. 

Demurrer  allowed  to  a  bill  of  discoery  in  aid  of  the  defence  to  a  euit  in  a  foreign  court. 

The  case  of  Croioe  y.  Dtl  Rw  atated  and  obeenred  upon. 

The  bill  stated  that  the  plaintiff,  who  was  described  as  of  the  colony  of 
Surinam  in  South  America,  was  the  owner  and  was  in  the  possession  of  a 
plantation  in  that  colony  which  was  subject  to  a  mortgage  some  time  ago 
made  by  him,  for  securing,  originally,  10,000^  and  interest,  to  Richards  & 
Co.  of  London,  who,  for  some  time,  acted  as  the  agents  and  consignees  of  the 
plaintiff,  of  the  produce  of  the  plantation,  and  an  account  current  subsisted 
between  them  and  the  plaintiff,  the  bsJance  of  which  was  secured  by  and 
formed  the  subject  of  the  mortgage :  that  the  account  current  was  still  an  open 
and  unliquidated  account,  and  had  never  been  adjusted  or  settled,  and  that 
disputes  had  been,  for  some  time,  depending  in  regard  to  the  balance  claimed 
by  the  firm  to  be  due  to  them  from  the  plaintiff  upon  the  acxiount,  the  plaintiff 
contending  that  the  proceeds  of  shipments  of  produce  of  the  plantation,  had 
or  ought,  long  since,  to  have  liquidated  the  whole,  or  at  all  events,  a  consid- 
erable part  of  such  balance,  and  that,  at  all  events,  only  a  small  sura,  and  far 
less  than  the  amount  claimed  to  be  due,  was  then  due,  from  the  plaintiff, 

upon  the  mortgage :  that  Richards  &,  Co.  some  time  since  became 
[•181]    insolvent,  and  an  assignment  of  •their  estate  and  effects,  including  their 

interest  in  the  mortgage,  was  made,  by  them,  to  certain  persons,  of 

[i]  Vidft  1  Rttv.  &,  M.  337,  n.  1. 
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^whcHD  the  defcmhnt  was  oae,  as  trostees,  upon  oertaia  trusts  for  the  betiefit 
cff  ibe  cradittxrs  of  the  firm :  that  Sarinam  was  part  of  the  dominions  of  the 
King  of  HoUandy  and  the  laws  of  Holland  prevailed  there,  and  the  courts  ^ 
Wdcv  in  aU  things,  governed  and  regulated  by  those  laws :  that,  according  to 
the  Javs  of  Holland  and  of  the  colony,  the  purchaser  of  any  mortgage  debt 
opoo  any  plantation  in  Surinam  could  not  lawfully  set  up  or  make  available 
any  gieoier  demand  under  the  mortgage  than  the  amount  which  he  actually 
paid  npoo  the  purchase  of  it,  with  interest  from  the  time  of  such  payments 
and,  that  the  owner  of  the  plantation  was  entitled  to  redeem  it  upon  payment 
of  the  amount  so  paid,  together  with  interest :  that  the  defendant,  some  time 
since,  pnichased  the  mortgage  from  Richards  &  Co.  and  their  trustees,  and 
had  lately  conunenced  a  suit,  or  had  taken  measures  and  had  given  instruc- 
tions to  his  agents  in  Surinam  to  commence  a  suit  there,  for. the  purpose  of 
leoQFTering,  from  the  plaintiff  and  raising  out  of  the  plantation,  the  whole  of 
the  1Q,00(V.,  tog^ether  with  a  large  arrear  of  interest,  to  an  amount,  in  the 
whole,  greatly  exceeding  the  sum  actually  paid  by  him ;  the  fact  being,  as  the 
the  piaiDtiff  had  lately  discovered,  that  the  defendant  purchased  the  mortgage 
debt  for  a  much  smaller  sum  than  be  sought  to  recover  by  his  suit,  without 
haring  n^ard  to  and  in  breach  of  the  8|^d  laws  in  that  behalf,  to  the  benefit 
€£  which  the  plaintiff  was  advised  he  was  entitled  as  against  the  defendant, 
and  of  which  he  intended  to  take  advantage  in  the  suit,  and  to  make  ovU  and 
fiitablish  therein  the  fact  of  such  purchase  at  an  imdervalue,  in  order  to 
redeem  his  plantation  by  paying,  to  the  defendant,  such  sum  only  as 
he  'actoally  paid  for  his  purchase,  together  with  interest;  but  the    [*182j 
plaontiff  bad  not  been  able  to  obtain  any  sufficient  evidence  of  the  fact 
oC  sochpaichase  at  an  undervalue ;  .and,  inasmuch  as  the  defendant  had  never 
been  resident  in  Surinam,  but  had  been  and  was  resident  in  this  country,  the 
pImiifThad  no  means  of  obtaining  a  personal  discovery  from  him,  touching 
the  said  matters  for  the  purpose  aforesaid,  except  by  the  aid  of  a  court  of 
eqofly  io  this  country,  to  the  process  of  which  the  defendant  was  personally 
^  and  which  discovery  the  plaintiff  was  advised  he  was  entitled  to 
from  the  defendant,  and  which  the  defendant  refused  otherwise  to 
give.    The  bill  charged  that  the  defendant  ought  to  discover  at  what  time> 
and  for  what  price  he  purchased  the  mortgage  debt ;  and  when  and  to  whom 
*  and  in  what  manner,  and  whether  by  cash,  bills,  notes,  or  other  seciuitiesi 
and  when,  how,  and  to  whom  payable,  he  paid  the  purchase  money ;  and  by 
vfaat  deed,  and  of  what  date  the  mortgage  debt  was  conveyed  to  him ;  and 
all  the  otfier  material  particulars  relating  to  such  purchase  and  the  consider- 
ation for  the  same :  that,  before  and  at  the  time  of  the  purchase,  tho  defendant 
vas  well  acquainted  with  the  differences  and  disputes  which  existed,  between 
thefrfaintiff  and  Richards  &  Co.,  respecting  the  amount  of  the  balance  claimed 
to  b$  due  upon  their  account  and  secured  by  the  mortgage,  and  that  the 
fkiatiff  insisted  that  a  much  smaller  amount  was  actually  due  than  was 
darned  by  the  Gjcta  ;  and  that  the  defeiidant  was  well  aware  that  the  plaintiff 
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had  entered  into  a  treaty  with,  and  had  made  a  proposal  to  the  firm  and  their 
trustees,  including  the  defendant,  ior  a  settlement  of  such » differences  and 
'  disputes  by  way  of  compromise ;  that  the  defendant  was,  before  and  at  the 
time  of  his  purchase,  well,  aware  of  the  law  of  Holland  and  of  the 
r*l83]  colony  in  the  'particular,  and  had  taken  the  opinion  of  some  person 
skilled  in  the  said  law  upon  the  subject,  and  such  opinion  was  then 
in  his  possession ;  and  that  it  would  appear  from  the  same,  if  produced,  that 
the  plaintiff,  under  the  circumstances  before  set  forth,  was,  by  the  law  of 
Holland  and  the  colony,  entitled  to  such  relief  as  before  set  forth :  that  the 
defendant,  had  in  his  custody  or  power  divers  deeds,  conveyances,  &c, 
relating  to  the  matters  therein  before  contained,  and  which,  if  produced, 
would  tend  to  the  discovery  of  the  truth  of  the  premises.  The  bill  prayed 
that  the  defendant  might  make  a  full  discovery  touching  the  matters  aforesaid) 
and  might  be  restrained,  in  the  mean  time,  from  prosecuting  his  suit  in  the 
court  at  Surinam,  and  from,  in  any  manner,  prosecuting  or  enforcing  a  claim^ 
upon  the  plantation,  for  any  geater  sum  than  he  actually  paid  for  the  pur- 
chase of  the  mortgage  debt,  together  with  interest  thereon ;  so  that  the 
plaintiff  might  have  the  benefit  of  the  laws  of  Holland  and  of  the  colony,  and 
might  be  euabled  effectually  to  defend  himself  in  the  suit  as  to  the  defend- 
ant's claim,  so  far  as  the  same  exceeded  the  amount  actually  paid  by  him, 
with  interest. 

The  defendant  demurred,  because  the  plaintiff  had  not  made  such  a  case 
as  entitled  him  to  any  discovery,  from  the  defendant,  touching  the  matters 
contained  in  the  bill. 

Mr.  K.  Bruce,  Mr.  Jacob  and  Mr.  Blunt,  in  support  of  the  demurrer  :— 
The  plaintiff  is  described,  in  the  bill,  as  being  resident  at  Surinam :  there- 
fore, prima  facie,  he  must  be  taken,  for  all  purposes,  to  be  a  Dutch 
[•184]  subject  If  the  defendant  should  require  any  discovery  from  the 
plaintiff,  he  will  not  be  able  to  obtain  it ;  for  he  could  not  compel  the 
plaintiff  to  answer  a  cross  bill ;  there  is,  therefore,  no  mutuality  between  the 
paiiies.  Besides,  this  court  never  compels  discovery  in  aid  of  the  proceed- 
ings in  a  foreign  court,  especially,  in  respect  of  land  abroad.  The  discovery, 
if  given  in  this  case,  might  work  a  forfeiture  of  all  the  defendant's  property 
in  Surinam :  at  all  events,  it  would  be  productive  of  great  injustice  to  him, 
for  nothing  can  be  more  repugnant  to  justice  than  the  law  of  Holland,  ac- 
cording to  the  statements  in  this  bill.  Is  then  this  court  to  aid  a  foreign  law 
which  is  not  only  unjust,  but  which  is  contrary  to  the  English  law,  and  takes 
away,  from  the  defendant,  those  rights  which  the  English  law  gives  him? 
At  all  events,  this  court  ought  to  have  been  informed  what  is  the  style  and 
species  of  the  court  at  Surinam :  what  are  its  powers ;  on  what  evidence  it 
proceeds.*  The  bill,  however,  seems  to  take  it  for  granted  that,  in  every  case, 
in  every  foreign  court,  this  court  is  to  give  discovery  without  regard  to  the 
details  of  facts  and  circumstances ;  for  all  that  it  states  with  respect  to  the 
court  and  the  intended  proceedings,  is  that  the  defendant  has  lately  com* 
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nenoed  m  certatB  suit  and  is  prosecuting  proceedings,  or  has  taken  measures 
and  bas  gmn  instrnctions  to  bis  agents  in  Surinam,  to  commence  or  insti- 
Xoie  a  suit  or  proceedings  in  the  competent  court  there,  for  the  purpose  of  en- 
f orang  and  making  available  the  mortgage  debt  against  the  plantation.  Unless 
a  parly  requires  the  discovery  for  the  purpose  of  showing  him  what  form  of 
■edoo  be  ooght  to  bring,  it  is  necessary  that  some  proceeding  should  be  actu- 
aOy  ooomieneed  before  the  bill  of  discovery  is  filed :  but  it  does  not  clearly 
qipeir,  from  the  above  statement,  that  any  proceeding  has  been,  in 
fact,  commenced,  or  that  the  discovery  is  wanted  ^before  any  proceed-  [*186] 
ing  can  be  instituted.  Angell  v.  Ang€U,{a)  Cardie  v.  Watkinsj{b) 
Stwmi  V.  Lord  NugerU^c)  Few  v.  Ghjtppyy{d)  Wigram  on  Discovery, 
212, 213. 

Lord  Redeadale  nowhere  states,  in  the  text  of  his  Treatise  on  Pleading, 
that  dits  ooort  will  compel  discovery  in  aid  of  proceedings  in  a  foreign  court 
All  that  he  says  upon  the  subject  is  inserted  in  a  note  to  the  following  effect : 
"  A  discovery  has  been  compelled  to  aid  the  jurisdiction  of  a  foreign  court,'^(6) 
and  his  Lcndship  cites  an  unreported  case  of  Crowe  v.  Del  Ris  and  Vallego^ 
die  proper  name  of  which  is  Crowe  v.  Del  Rio  and   Vallejo:{f)  but 


<«}  2  &B.  *. 8tB.  83.  (&)5Madd.l&  (c)  1  Keen, 901.    See  205. 

(^  1  Ujl  4t  Cr^g,  487.  (<)  Treat  on  Plead.  Sd  edit  151. 

(/)  The  fiDflowiof  ie  Uie  euUtance  of  Uie  case,  as  entered  in  Reg.  Lib. : — The  plaintiA  were 
W.  Ctmm%,  W.  Tmjfor*  B.  Hancock,  J.  Tnthill  the  elder,  and  J.  Tuthill  the  younger  :  and  the  de- 
F.  A.  I>el  Rio  and  A.  Vallejo.  The  plaintiffi  were  either  manufacturen  or  tradee* 
u  and  tbe  two  fint  of  tfaem  were  eo-partaeia  together,  as  were  alao  the  two  latt  The 
Berebaata  and  eo-peitneii  fai  London.  In  1767,  the  plaintifis  had  fumiihed  one 
mnebmnt  reaiding  at  ScTille  in  Spain,  with  goods  in  their  re^ective  ways  of  bumneee, 
I,  and  bad  dnwn  biUe  of  exchange  upon  him  for  those  amounts,  which  he  had 
beeome  insdvent,  was  unable  to  pay.  The  plaintiffii  haTing  inquired  as  to 
of  fhe  Ula  being  unpaid,  diseovered  that  ViUalobos  had  purchased  goods  of  the  defen* 
pmd  tfcem  for  such  as  had  become  payable  for ;  and  that,  on  or  about  the  3d  of  No* 
r,  17$7,  sUboa^  no  money  was  then  due  from  him  to  them  nor  would  any  become  due  for 
*,  the  defendants,  or  Rodriguez  and  De  la  Vega,  merchants  at  Seville  and  agents  there 
I,  by  some  undue  practices  or  influence,  prevailed  upon  ViUalobos  to  deliver  to 
De  la  Vega,  divers  pareels  of  goods,  amongst  which  was  a  bale  of  Norwich  stuA» 
It  htm  by  the  plaintiffs,  Crowe  and  Taylor,  and  diven  bills  of  exchange  and 
ef  BODej,  to  tbe  amount  in  the  whole  of  2182/1  9t.  iOd.,  (being  all  the  moueys  and  efiects 
TSIaMioa  then  bad  in  his  custody,)  in  discharge  of  the  accruing  demands  of  the  defen* 
oa  hitn.  Tbe  goods,  efiects  and  moneys  having  been  obtained  from  ViUalobos  in  such  un* 
%  to  tbe  prejadice  of  the  plaintifii  and  several  other  creditors  who  then  had  demands  on 
ym,  aBSBodialeJy  oa  tbe  discovery  thereof,  a  suit  was  properly  instituted  at  Seville,  on  behalf  of 

Rodriguez  and  De  la  Vega,  in  order  to  attach  the  goods,  effects  and  money 
It  tbereofy  in  the  hands,  and  to  compel  them  to  refund  or  pay  tbe  same,  so  that  the 
be  afipKed  in  dischaige  of  such  demands  as  the  plaintiA  then  actually  had  upon  Villa* 
ybm :  but  Sodrignes  and  De  la  Vega,  upon  an  examination  before  a  magistrate,  on  or  about  the 
IQlb  9i  Nof»ipber,  1768,  denied  that  they  had  then,  in  their  hands,  any  effects  whatsoever  belongs 
jag  to  Del  Bio  and  VaUejo,  or  that  they  were  bdebted  to  them  in  any  sum  of  money  whatever ; 
k  eMMqoanee  o£  which,  it  became  necessary  for  tbe  plaintiffi  to  prove  tbe  contrary.  The  bill 
Itea  ckaiged  that  the  4elbndanti  had,  in  their  custody  or  power,  accounts,  letten,  dtc.,  from  which 
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[*186]  he  does  not  mean  to  approve  of  it  *It  is  true  that  the  demurrer  in  that 
case  was  overruled :  but  it  is  no  authority  for  the  position  that  this 
[*187]  court  *will  aid  the  proceedings  of  a  foreign  court,  especially  with  re- 
spect to  land  abroad.  The  grounds  on  which  the  demurrer  was  over- 
ruled nowhere  a}^)ear.  It  was  clearly  a  speaking  demurrer,  and  it  may  have 
been  overruled  on  that  ground.  Besides,  the  parties  to  that  suit  were,  all  of 
them,  resident  in  this  country :  the  proceedings  in  the  foregin  court  had  been 
actually  instituted ;  and  the  persons  against  whom  the  bill  was  filed  were 
not  parties  to  the  foreign  suit 

Mr.  Wigram,  in  support  of  the  bill : — Sir  Wm.  Youog  is  the  suitor  in  the 
court  at  Surinam ;  and  his  counsel  suggest  that  that  court  is  one  in  which 
justice,  will  not  be  done.  But  does  it  lie  in  the  mouth  of  the  party  who  is 
suing  in  that  court,  to  make  that  suggestion  ?  If  the  party  who  is  sued  there 
had  made  the  suggestion,  it  might  be  a  reason  for  this  court  not  giving  the 
discovery.  The  courts  of  this  country  assume  that  the  proceedings  of  foreign 
courts  are  just ;  otherwise,  foreign  judgments  would  Tioi  be  allowed  to  be 
given  in  evidence  here. 

It  is  next  said  that  this  court  will  not  give  the  discovery,  because  the 

defendant  is  resident  out  of  the  jurisdiction ;  and,  consequently,  there  is  no 

mutuality.    The  court,  however,  does  not  refuse  to  give  relief  because 

[*188]    the  plaintiff  is  out  of  the  jurisdiction  and  the  ^defendant  is  in  this 

country :  all  that  it  does  is  to  require  the  plaintiff  to  give  security  for 

costs. 

liord  Redesdale  states,  in  general  terms,  that  a  court  of  equity  will  exercise 
its  jurisdiction  to  compel  discovery  in  aid  of  the  administration  of  justice  in 
the  prosecution  or  defence  of  some  other  suit,  either  in  the  court  itself,  or  in 
some  other  court :  and  he  specifies  only  three  cases  of  exception.  First,  that 
the  court  has,  in  some  instances,  refused  to  give  this  aid  to  the  jurisdiction  of 
inferior  courts ;  secondly,  that  it  will  not  interfere  to  aid  the  prosecution  or 
defence  of  any  proceeding,  not  merely  civil,  in  any  other  court ;  and,  thirdly, 
that  it  will  not  interfere  in  the  case  of.  suits  merely  civil,  in  a  court  of  ordi- 
nary jurisdiction,  if  that  court  can,  itself,  compel  the  discovery  required.(a) 

it  would  appear  that,  on  th«  10th  of  November,  1768,  Rodrignex  and  De  la  Ve|ra  bad,  in  their 
hands,  {(ooda,  effects  or  moneys  belonging  to  the  defendants  to  a  considerable  yalue  or  amount,  or 
were  then  indebted,  to  the  defendants,  in  some  considerable  sum.  The  bill  prayed  that  the  defen- 
dants might  make  discovery  of  all  the  matters  thereinbefore  stated  and  charged.  The  defendants 
pnt  in  a  demurrer,  stating  that  they  were  advised  that  the  substance  of  the  bill  was  to  compel  a 
discovery  flrom  them,  of  certain  accounts,  letters,  papers  and  writings,  which  related  to  the  matter 
of  a  certain  suit  commenced,  by  the  plaintiifii,  against  Rodrignex  and  De  la  Vega,  and  stUf  depend- 
ing in  a  foreign  country,  to  wit,  at  Seville  in  the  kingdom  of  Spain  and  out  of  the  jurisdiction  of 
this  couit,  and  to  tthieh  ntit  the  defendant*  were  no  partieo;  and  also  for  that  the  bill  (in  ease  the 
allegations  contained  therein  were  true,  which  the  defendants  in  no  wise  admitted,)  did  not  contain 
any  matter  of  equity  whereon  this  court  could  ground  any  decree,  or  give  the  plaintifis  any  reliei 
or  assistance  as  against  the  defendants, 
(a)  Tit^t  on  Plead.  3d  edit  4S,  150, 151. 
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His  Lordship^  therefore,  means  to  lay  it  dowD;  as  a  general  proposition,  that 
thb  coort  will,  in  all  cases  except  those  which  he  excepts,  compel  discovery 
in  aid  of  the  proceedings  of  another  coturt. 

If  the  bill  in  this  case  had  prayed  relief,  the  court  would  have  given  the 
relief  as  well  as  the  discovery.  Consequently,  if  the  bill  had  prayed  to 
jedeem  Che  mortgage,  and  had  alleged  the  law  of  Surinam  to  be  as  stated,  the 
oomt  would  have  directed  an  inquiry  as  to  the  lex  loci  rex  sU<b^  and,  when  it 
▼as  aaoertained,  it  would  have  governed  the  decision  of  the  court  as  to  the 
unoont  to  be  paid  by  the  plaintiff  to  redeem  the  mortgage.  If,  then,  this 
oooit  would  have  given  the  discovery  as  incidental  to  the  relief,  why  should 
it  DOC  give  the  discovery  which  the  plaintiff  requires  in  order  to  ascer* 
tain  what  is  justly  due  to  Sir  William  Young  on  *his  mortgage,  [*189] 
and  which  the  plaintiff  is  willing  to  pay  to  him :  for  the  demurrer 
ainuts  the  law  of  Surinam  to  be  correctly  stated  and  all  the  other  allegations 
in  the  bQl  to  be  true.  The  object  of  the  plaintiff  is  not  to  deprive  Sir  W, 
Yoong  of  anything  that  he  is  justly  entitled  to,  but  to  give  him  all  that  he 
actually  purchased  or  contracted  for. 

Th£  Ticc-Chakgellor  : — [What  authority  is  there  to  show  that  this 
couit  has  interfered  to  give  discovery  in  aid  of  a  proceeding  in  a  foreign 
court?] 

Cr0me  y.  Del  JRio,  and  Earl  of  Derby  v.  Duke  of  Athaly{a)  are  authori- 
ties in  laror  of  giving  the  discovery.  In  the  former  of  those  cases,  the  plain* 
ti&  in  equity  had  selected  the  foreign  court,  and  yet  Lord  Camden,  C, 
ovesnded  the  demurrer.  In  the  present  case.  Sir  W.  Young,  who  is  the 
demoxnag  party,  has  selected  the  foreign  court. 

Th£  TicetChancbllor  : — Lord  Redesdale  lays  it  down,  generally,  that 
this  coort  will  give  discovery  in  aid  of  proceedings  in  the  courts  of  this  coun- 
try ;  and  be  pots,  in  a  note,  that  discovery  has  been  compelled  to  aid  the 
JBiudictkia  of  a  foreign  court ;  and  he  cites  Crewe  v.  Del  Rio  as  an  instance 
in  which  it  has  been  done.    But  Lord  Redesdale  did  not  mean  that  what  is 
in  the  note  should  be  considered  as  equivalent  to  what  is  stated  in  the  text  of 
his  work.     In  the  bill,  you  allege  that,  inasmuch  as  the  defendant  has  never 
been  resident  in  Surinam,  but  has  been  and  is  resident  in  this  coun- 
try, the  'plaintiff  has  no  means  of  obtaining  a  personal  discovery    [*190] 
from  him  teaching  the  matters  and  for  the  purposes  aforesaid,  except 
by  the  aid  and  interference  of  a  court  of  equity  in  this  country.    That  is  not 
a  positive  averment  that  the  discovery  required  can  not  be  had  in  Suri- 
nam ;  foryou  do  not  say,  positively,  that  a  suit  has  been  commenced  in  Suri- 
nam, but  only  that  a  suit  has  been,  or  will  be  commenced  there :  iion  con- 
Haiy  therefore,  that  Sir  Wjlliam  Young  may  not  be  in  Surinam  when  the  suit* 
there  is  conomenced ;  and,  in  that  case,  the  grounds  on  which  you  allege  that 
700  are  unable  to  obtain  the  discovery,  will  cease  to  exist.    It  is  materiali 
tfaenfive,  according  to  my  view  of  the  case,  that  it  should  have  been  averred 

(«)  1  Vex.  m 
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that  the  court  in  Surinam  can  not;  nnder  any  circumstances,  enforce  the  dis- 
covery. 

Mr.  Anderdon,  who  was  with  Mn  Wigramj  referred  to  Cooke  v.  Mar8k]{a) 
Qlpn  V.  Soares  ]{b)  and  Rondeau  Vf  Wyatt.(c) 

The  Tice-Chancellor  : — I  am  of  opinion  that  if  the  plaintiff  really 
required  that  which  he  insists  he  is  entitled  to  by  the  law  of  Sarinam,  he 
might  have  it,  at  once,  by  filing  a  bill,  in  this  courts  for  relief,  praying  that  an 
accoimt  might  b6  taken  of  what  is  justly  due  on  the  mortgage,  and  that,  on 
payment,  by  him,  to  Sir  William  Young,  of  what  should  be  found  due,  Sir 
W.  Young  might  re-assign  the  mortgage  to  him :  for  I  am  quite  willing  to 
admit  that  the  lex  lod  rei  sitm  must  prevail  in  the  present  case.[l] 
[^191]  It  does  not,  however,  follow  that,  because  this  court,  "^in  admnizaitehDg 
relief  in  the  case  of  a  Surinam  security,  will  follow  the  law  of  that 
country,  therefore  it  will  make  itself  auxiliary  for  the  purpose  of  compelling 
a  discovery  in  aid  of  an  action  not  yet  commenced,  but  which  may  be  brought 
in  the  colony  of  Surinam. 

It  seems  to  me  to  be  singular,  considering  the  vast  number  of  appeals  that 
British  subjects  as  well  as  foreigners  have  made,  to  the  Privy  Council,  in 
respect  of  foreign  plantations,  that  no  instance  can  be  produced  of  this  juris* 
diction  having  been  exercised,  except  the  solitary  one  in  the  note  in  Lord 
Bedesdale's  book :  and  it  is  equally  singular,  if,  in  his  opinion,  the  case  was 
good  law,  that  he  should  not  have  cited  it  with  greater  confidence  than  he  has 
done. 

In  the  case  of  the  Earl  of  Derby  v.  Duke  of  Athol^  Lord  Hardwicke 
seems  to  think  it  clear  that  this  court  will  not  compel  discovery  in  favor  either 
of  an  inferior  court,  or  of  a  court  which  has  power,  in  itself,  to  compd  a  dis- 
covery. Those  two  propositions  are  plainly  deducible  from  the  language 
which  his  Lordship  uses  towards  the  conclusion  of  his  judgment ;  and  I 
consider  that,  in  the  contemplation  of  the  Ck>urt  of  Chancery,  every  foreign 
court  is  an  inferior  court. 

In  the  case  of  Crowe  v.  Del  Rio  (which  is  the  only  authority  to  be  found 
on  the  point  now  before  me,)  the  defendants  were  compelled  to  answer  by  the 
overruling  of  the  demurrer ;  and,  it  seems  to  me  that,  without  entering  into 
the  merits  of  the  case,  the  demurrer  was  defective  in  point  of  mere  form,  and 
therefore,  it  might  have  been  overruled  on  that  ground.  In  that  case,  two 
grounds  of  demurrer  were  assigned.  One  was  the  general  want  of 
[•192]    equity ;  but,  as  Ae  bill  was  not  filed  for  •relief  but  for  discovery  only, 

(a)  18  Ves.  209. 

(6)  1  Yonn.  Sl  CoU.  644.    See  the  obeenratioii*  on  thie  cue  in  Irving  ▼.  Tkempmm,  ante,  p*  17* 

(0  3  Bro.C.  C.  154. 

[1]  That  the  Ux  loei  rei  siUe  must  prevail  as  to  the  dicpontion  of  real  property,  tee  MeCormich 
T.  SuUiwmt,  10  Wheat  20S ;  Chapman  ▼.  RoberUan,  6  Fai^  630 ;  HawUy  v.  Jamei,  7  Paig«> 
SIS ;  F^beM  t.  Adanu,  poet,  463 ;  Bonneau  t.  Peydrat,  9  Robinaon's  (La.)  Rep.  1 ;  Bmhurj/  r. 
Bunbwyt  I  Bear.  338,  339. 
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183&— Bent  t.  Yonii;. 


that  iroold  be  no  objectioa.  The  other  groand  was  that  the  defen- 
dants were  nor  parties  to  the  suit  in  the  foreign  court.  That,  therefore,  was 
a  apeakiDg  demniter :  for  there  was  no  allegation,  on  the  face  of  the  bil^  that 
they  wwc  parties  to  the  suit ;  and,  the  L<Mrd  Chancellor  may,  very  probably, 
have  ofcrnikd  the  demurrer  on  that  ground,  without  at  all  entering  into  the 
considentioii  of  the  question,  whether  this  court  will  enforce  discovery  in  aid 
of  proceedings  in  a  foreign  court. 

I  also  think  that  there  is  not,  in  the  present  case,  a  sufficient  averment  that 
the  discovery  cannot  be  obtained  in  the  court  at  Surinam.  The  allegation, 
in  my  opnioD,  does  not  amount  to  any  thing  more  than  a  sort  of  argumen- 
tatire  statement  that  Sir  W.  Yoimg  has  been,  and  now  is  resident  in  this 
cGQ&try,  and,  therefore^  the  plaintiff  cannot  have  the  discovery  abroad.  But 
nm  eomsiai,  that  he  may  not  change  his  residence,  and,  when  the  suit  is  com- 
menced, be  in  a  jiace  where  the  discovery  may  be  enforced. 

It  appears  to  me  that  the  observations  of  Lord  Hardwicke,  in  T%e  Earl 

•f  Derhf  v.  Ihske  of  Aihol^  &pply  to  the  present  case ;  and  I  should  be  ex- 

tremeiy  sorry  to  be  tfie  first  judge  to  decide  that  this  court  is,  in  all  cases,  to 

give  its  aid  in  compelling  discovery  in  aid  of  the  prosecution  or  the  defence 

of  an  action  in  a  foreign  court.    And  my  opinion  is,  that  this  demurrer  must 

be  aIIowed.[l] 


[1]  A  eootiary  doctrine  to  that  in  tho  caoe  tatpro,  liad  been  maintained  by  Mn  Ch.  Walworth, 

before  (1898)  in  UiteheU  y.  Smith,  1  PaiQ,  387,  in  which  caae  a  bin  of  diicovery 

filed  to  aid  the  defence  to  an  action  at  law,  brought  a^idnit  the  plaiotiA  in  the  Saperior  Court 

couKtVi  in  the  state  of  Conneetient,  at  the  ndt  of  the  defendant,  a  reddent  of  the  etalo 

To  Ihia  hill,  the  defendant  inteipoeed  a  plea  to  the  jnriidiction  of  the  eontt,  alleging 

of  Connecticut,  the  Superior  Court,  on  a  bill  in  equity,  brought  and  pieee'nted  there, 

■nd  enforce  fn»n  a  plaintiff  in  a  enit  at  law,  a  discorery  and  discloeare  on  oath,  of  the 

a  each  bill,  to  be  used  as  eridence  in  the  suit  at  law.    The  plea  was  oTenmled. 

9fr.  J.  Stmj,  whom  oboervation  the  case  of  B^nt  ▼.  Ymtng  appears  to  have  escaped,  says,  3 

JnipL,  4  1495,  «*Bttt  it  constitutes  no  objection  to  a  bill  of  dtecovery,  that  it  is  to  assMt 

n  m  eoort,  which  sits  in  a  foreign  country,  if  in  amity  with  that,  where  the  bill  is  filed ; 

fbr  it  is  bsA  a  jnat  ezerdoe  of  that  comity,  which  the  mutual  necearities  and  mutual  conyenlence  of 

aS  aitioBS  fneiarrflwi  in  their  intereouTM  with  each  other.    Neither  does  it  constitute  any  objection 

t»  abiB  of  disooverj,  that  the  suit  idiich  it  b  to  aid,  has  not  yet  been  commenced ;  [a  consideration 

r,  which  appears  to  have  had  some  weight  in  Bent  t.  Y^ung,\  Uit  it  may  be  indispensable 

the  party  rightly  to  frame  his  action  and  declaration."    The  rule  as  laid  down  by  Wal* 

vweftfA.,  aiad  Story  J.,  fa  Tocognised  by  McCoun,  V.  C  whodedined  to  apply  it,  in  the  particular 

arfinrr,  as  Use  diooovery  sou^  would,  under  the  established  rules  of  ei^nce,  be  of  no  uTaiL 

JKIsrsT.  WOdcr,  3  Edw.  Ch.  Re^  4911 
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1838.— Wheeler  ▼,  Van  Wart 


[•193J  ♦Wheelee  v.  Van  Wart. 

1833 ;  31flt  March.— Joint  Stock  Company  Fiartnerriiip ;  Diawlation. 

Three  raemben  of  a  company,  which  was  miKmited  a»  to  its  dnration,  ezeented  ft  deed  dinolvin; 
the  company,  and  left  a  notice  of  it  at  the  company's  office.  They  then  iSed  a  bill,  on  behalf 
of  themselves  and  all  other  members  except  the  defendants,  against  the  officers  of  the  company, 
alleging  that  the  company  consisted  of  upwards  of  400  members,  and  that  the  plaintiffi  were  ig- 
norant  of  and  had  no  means  of  learning  their  names  and  residences,  and  praying  that  the  com- 
pany might  be  declared  to  be  dissotved.  Held  that  all  the  memben  ought  to  haye  been  sermi 
with  notice  of  the  deed,  and  a  demurrer  to  the  bill,  for  want  of  equity,  was  allowed. 

The  plaintiffit  were  three  of  the  members  of  The  Birmingham  Equitable 
Gas  Light  Company.  By  the  deed  by  which  the  company  was  formed,  one- 
fourth  of  the  profits  of  the  concern  was  to  be  divided  amongst  the  customers, 
by  way  of  bcnus,  at  the  end  of  every  five  years ;  but  no  time  was  fixed  for 
the  duration  of  the  company.  On  the  3d  of  March,  1838,  the  plaintiffs  exe- 
cuted a  deed  poll,  by  iHiich,  after  reciting  that  the  objects  and  purposes  of 
the  company  had  not  been  carried  into  effect  and  that  it  was  expedient  to  dis- 
solve it,  they  took  upon  themselves  to  declare  the  company  dissolved,  and  left 
a  notice  of  the  deed  at  the  company's  house  of  business,  where  the  directois 
held  monthly  meetings.  Shortly  afterwards  they  filed  a  bill  on  behalf  of 
themselves  and  all  the  other  members  of  the  company  except  the  defendants, 
against  the  directors  and  trustees  and  the  solicitor  of  the  company,  alleging, 
amongst  other  things,  that  tbi  original  shareholders  in  the  company  were 
400  in  number ;  that  many  of  them  had  since  sold  and  transferred  their  shares 
to  other  persons ;  that  many  others  had  died  and  their  shares  had  become 
vested  in  their  representatives  or  legatees,  and  many  others  had  become  bank- 
rupt or  insolvent,  and  their  shares  had  passed  to  their  assignees,  and  the 
plaintiffs  were  ignorant  o(  and  had  no  means  of  learning  the  names,  descrip- 
tions and  places  of  abode  of  the  persons  who  constituted  the  company  at  the 
date  and  execution  of  the  deed  poll,  but  they  amounted  to  400  and  up- 
wards. 
[*194]  *One  of  the  defendants  demurred  to  the  bill  for  want  of  equity, 
and  because  all  the  shareholders  ought  to  have  been  made  parties 
to  it. 

Mr.  Jacob  and  Mr.  G,  RicJiards^  in  support  of  the  demurrer,  contended, 
amongst  other  things,  that  every  member  of  the  company,  including  the  cus- 
tomers, (who,  by  the  provisions  of  the  deed  were  made  partners,)  ought  to 
have  been  served  with  notice  of  the  alleged  dissolution. 

Mr.  'Knight  Bruce  and  Mr.  Parry ^  in  support  of  the  bill,  said  that  the 
plaintiffs  had  no  means  of  ascertaining  either  the  name  or  place  of  residence 
of  every  individual  member  of  so  numerous  a  body,  and  consequently,  that 
notice  of  the  dissolution  had  been  given  in  the  only  way  that  was  practi- 
cable. 
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183a--Wood  ▼.  LamUith. 


The  VicjB-Ca  ANCBJLLoa :— The  notice  which  was  given  of  the  intended 
dissolutioa  was  clearly  insufficient.[l] 

This  company,  like  an  otdinary  partnership,  could  not  be  dissolved  with- 
om  notice  being  served  upon  every  individual  member  of  it. 

By  the  deed  by  which  the  company  was  constituted,  every  consumer  of 
gas  was  to  share  in  the  profits  of  the  business,  and,  consequently,  became  a 
partner.  The  plaintifl^  have  chosen  to  enter  into  a  partnership  consisting  of 
an  unlimited  number  of  members,  and,  therefore,  they  have  themselves  cre- 
ated the  difficulty  they  complain  of.[2] 

All  ttie  relief  ]»«yed  by  the  bill,  is  incidental  to  the  •alleged  disso-    [nOS] 
lution ;  and,  as  I  am  of  opinion  that  there  has  been  no  dissolution, 
tiie  demnrrer  for  want  of  equity  must  be  allowed. 


Wood  v.  LAMBiRTH.(a) 

1838;  S9lh  Marefa.— Practice  ;  Exception;  Report 

I^tfe  pwn^  vnder  the  eiiciuiiitaiieee,  to  except  to  a  report,  although  the  party  had  not  carried  in 
•fejaetaeai  ta  It. 

The  defendant  having  objected  to  the  title  to  an  estate  which  he  had 
agreed  to  purchase  of  the  plaintiff,  it  was  referred  to  the  Master  to  inquire 
whether  a  good  title  could  be  made  to  it.    The  Master,  after  the  objections 
hsd  been  argued  before  him,  expressed  an  opinion  in  favor  ot  the  title ;  but 
said  that  he  would  consider  the  matter  more  fully,  and  would  apprize  the 
debaduit^  solicitor  when  he  had  made  up  his  mind,  and  that  counsel  should 
ttftawaids  attend  him  if  the  solicitor  wished  it    The  Master,  however,  re- 
ported in  &vor  of  the  title,  without  making  any  farther  communication  to 
tbe  defendant^  solicitor ;  and  the  order  nisi  to  confirm  the  report  was  after* 
waiA  made  and  served.    Whereupon 
Mr.  JbmA  and  Mr.  Lee^  for  the  defendants,  moved  for  liberty  to  file  an  ex- 

(a)  Bs  reUtianii, 

. 

[1]  Am  to  dianlution  of  partnenhip  by  notice»  tee  Mile*  ▼.  Thomatf  poet,  608.  HaU  ▼.  Hale,  4 
Bear.  376.     Bishop  y.  Breeilee,  1  Hoff.  Ch.  Rep.  534.    Aleoek  v.  Tnytor,  Taml.  506. 

m  The  editor  eannot  refrain  from  inriting  tiM  attention  of  the  reader  to  the  admirable  precision 
vith  vfaieh  the  Viee-ChancaHor  hae  etated  and  Mhred  one  of  then  innumerable  qneetiona,  as  to 
viie  tie  pivper  paitiei  to  a  biU  in  equity.  He  merely  turns  the  plaintiffii  aronndy  and  tells  them 
tbst  it  does  net  lie  in  their  month  to  say  "  non  kae  infeedera  venimus.**  The  numerous  decisions 
ef  Sir  L.  ShadweU,  in  eases  of  obscure  and  dbmplicated  wills  evince  an  extraordinary  power  of 
ueeitauiini;,  in  the  fiist  place,  what  waM  the  intention  of  the  testator— and  next — the  apt  appliea- 
tioB  of  the  rales  of  law  to  tbe  mtention,  when  it  has  been  discovered.  The  Editor^s  remark,  how- 
«nr,  tbmdd  net  be  cwnfined  to  eases  of  wills  merely— it  extends  to  the  oonstmctioa  of  marriafo 
Kttleaants,  and  othef  written  documents.  It  requires  less  attention,  from  tbe  reader,  to  observo 
tba  Mtnteares  with  which  embanaased  questions  of  pleading  and  practice  are  disposed  of.  The 
can  of  Htmmnd  ▼.  Meseenger,  post,  S37,  is  an  instance  in  point  to  show  the  ability  of  the  Vice* 
CbtteaOsr  in  dissecting  a  bill,  discarding  extraneous  matter,  and  reducing  tbe  case  to  a  aimpla 
■*M  to  be  deddcd  upon  demurrer. 
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1838.— WhAtman  t.  GlbM>n. 


ception  to  flie  report,  notwithstanding  no  objection  bad  been  carried  in  to 
the  draft  of  it.    They  cited  Fattened  v.  WeldM(^a)  mi  Penningtcn  v.  Lord 
Munc€iHer.{b) 
The  Tice-Chancellor  granted  the  motion.[lJ 


[•196]  •Whatman  v.  Gibson. 

1838;  5th  and  6th  Apiil.«-<?OTmiuit;  Notice. 

A.,  the  ownor  of  a  piece  of  iaiid,  divided  it  into  lote  lor  bail^pag  a  row  of  hombB,  ttda  deedwai 
made  between  him  of  the  one  part  and  X.  and  Y.  (who  had  purchaaed  aome  of  the  lota  from  him) 
and  the  aeveral  perrans  who  ahould  at  any  time  execute  the  deed,  of  the  other  part ;  by  which, 
after  recitinf  that  A.  bad  determined  and  propoaed  and  thereby  ezpreariy  declared  that  it  ihoiiid 
be  a  general  and  indiapeniable  condition  of  the  aale  of  all  or  any  of  the  leta,  that  the  propiwtoii 
thereof  for  the  time  being  ehonld  obaerreand  abide  by  the  seToral  atipnlationa  and  reatrictioiia 
thereinafter  contained ;  it  waa  mutually  covenanted  between  A.,  X*,  and  T.,  and  the  sevenl 
other  perMUB  who  ahoold  at  any  time  execute  the  deed,  and  each  of  them  A.,  X.,  and  Y.,  and  the 
aeveral  penona,  die.,  for  himaelf,  hia  heirB,  executors  and  administratom,  thereby  covenanted  with 
all  and  every  the  ether  and  othen  of  them,  and  with  the  heira,  execntora,  adminiatraton  or  ai- 
algna  of  aU  and  every  the  other  and  otherB  of  them,  mutually  and  reciprocally,  that  none  of  the 
proprieton  of  any  of  the  lota  for  the  time  being  ahould  at  any  time  carry  on  thereon  the  buoneai 
of  an  innkeeper;  A.  add  and  conveyed  one  of  the  lots  to  B.,  and  another  to  C.  both  of  whom 
executed  the  deed  of  eovenant  The  plaintiff  afterwards  purchaaed  B/s  lot,  and  the  defendant 
purchased  C.'a  lot  wtk  notice  of  the  deed  ef  covenant  Hie  defendant  intending  to  use  the 
houae  on  Ua  lot  aa  a  fkmily  hotel  [and  inn  and  tavern] ;  an  hijonot&on  waa  granted  to  restitis 
him  ftvm  ao  doing. 

By  an  indenture  bearing  date  the  28th  of  February,  1799,  and  made  be- 
tween John  Fleming  of  the  one  part,  and  William  Petman  and  George  Gib- 
son and  the  several  other  persons  who  should,  at  any  time,  execute  the  in* 
daiture,  of  the  other  part,  after  reciting  that  Fleming  was  seised,  in  fee  sim- 
ple in  possession,  of  a  piece  or  parcel  of  land  containit^  two  acres  and  a  half, 
situate  in  Ramsgate  on  the  south  cliff  there,  part  of  which  he  had  laid  out  in 
separate  lots  or  divisions  for  the  erection  of  a  row  of  houses  thereon,  intended 
to  be  called  Nelson's  Crescent,  the  form  of  the  front  building  line  of  which 
intended  row  of  houses  was  delineated  in  a  ground  plan  thereof  in  the  mar- 
gin of  the  indenture,  and  did  contain,  including  the  curve,  in  length,  400  feet 
in  front  towards  the  south-east ;  and,  in  order  to  preserve  some  degree  of 
similarity  and  uniformity  of  appearance  in  such  intended  row  of  bouses, 

(a)  1  Dick.  391.  (6)  1  Madd.  555. 

(1]  The  ooodnetof  the  Maater,  in  the  above  case,  ao  far  aa  appears  from  the  report,  escaped 
without  animadverrien ;  but  the  necessity  of  fiKng  objectiona  with  the  Bfaater,  to  the  draft  of 
his  report,  is  urged  and  explained  in  OMey  v.  Pentom,  1  Hare,  389,  (dted  ante,  174,  n.)  by  Wig- 
ram,  V.  C,  who  aaya :  '•  The  objeetiona  are  in  the  nature  of  a  pleading.  They  infonn  the  Master 
ef  the  point  m  respect  of  which  hia  draft  report  ia  objected  to,  and  they  inaure  the  aame  question 
only  bemg  brought  before  the  ooun  when  the  report  ia  received.  Without  thia  aafegnard,  tbeie 
would  be  constant  confusion  and  uncertainty.*' 
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Fleming  hid  deteimiiied  and  propoeed,  and  thereby  expressly  de- 
dared  thai  ii  ^shmUd  be  a  general  and  indispensable  condition  of  the    [*197] 
sale  afdl  er  esmjf  part  ofAe  land  intended  to  form  such  roWf  that 
the  seseral  proprietors  of  micA  land  respectively  for  the  time  beings  should 
observe  and  aUde  by  the  several  stipulations  and  restrictions  thereinafter 
comtaimed  er  expressed  in  regard  to  ^several  houses  ts  beerected  thereon^ 
asd  in  all  oiher  particulars^  and  that  Fleming  and  his  heirs  shonld  and 
vmild,  at  all  timeSy  observe  the  Uke  stipulations  and  restrictions,  as  to  snch 
of  the  lots  or  divisicms  of  Ae  same  land  as,  for  the  time  being,  should  remain 
unsold  by  him  or  them ;  and,  after  farther  reciting  that  William  Petman  and 
George  Gibson  had  sevendiy  agreed  to  purchaee,  of  Fleming,  certain  lots  in 
the  intended  row,  subject  to  the  proposed  stipulations  and  restrictions ;  it  Teas 
witnessed  that,  in  consideration  of  the  premises  and  in  pursuance  of  and  in 
conformity  to  the  conditions  thereinbefore  expressed  of  and  for  the  sale  of 
the  several  lots  of  land  in  the  row,  and  for  effectuating^  establishing  and  ren- 
dering perpeCiud  the  plan,  design  and  purposes  aforesaid,  it  was  thereby  mu-^ 
tuatty  caeenantedy  concluded  and  agreed  upon^  by  and  between  the  said  J. 
Hemingi  W.  Petman^  George  Qibson  and  the  several  other  persons  who 
skouldy  at  any  Hme  or  times^  execute  the  same  indenture  (the  respective 
times  of  the  execution  of  the  indenture  by  the  several  parties  being  expressed 
in  the  several  attestations  thereof,)  and  each  and  every  of  them  the  said  J. 
Flmmg^  W.  Petman^  George  Gibson  and  the  severed  other  person  or  per- 
tons  who  should^  at  any  time  or  timesy  execute  the  indenture^  for  himself 
oful  kertel/,  far  his  or  her  heirsy  executors  and  administraiorsy  and  for 
eoerjf  o/tfcan,  did  thereby  covenanty  promise  andagreeto  andwith  all  and 
soen/  tke  sttcr  and  others  of  them^  and  to  and  with  the  several  ^helrSy  exe^ 
oUorSy  aimimstraiorsy  or  assigns  of  till  and  every  the  other  and 
sthers  of  themy  mutually  ^and  reeiprocallyy  in  BMinner  following,     [*198] 
Alt  is  to  sty ;  that  the  front  wall  of  every  house  in  the  intended  row 
should  be  brought  immediately  up  to,  but  should  not,  on  any  account,  pro* 
ject  beyond  the  building  line :  that  none  of  the  houses  should  have  bow 
windows  of  any  sort :  the  area  in  front  of  the  houses  should  be  of  the  width 
of  fire  feet  in  ^  clear,  and  should  extend  the  whole  length  thereof:  the  foro 
court  in  front  ^  each  house  should  be  surrounded  by  a  uniform  railing  of 
^a  or  wood,  which  should  not  extend  the  height  of  four  feet  from  the  sur- 
^of  the  ground  there:  the  wall  of  partition  between  the  several  houses 
*Qd  the  areas  in  front  and  the    yard  and  garden  behind  such  houses  respec- 
tively, should  be  placed,  equally,  on  the  ground  of  the  two  proprietors  of  ad- 
joining houses  or  ground,  and  should,  at  at  all  times,  be  considered  as  party 
valb,  and  should  be  built  at  the  joint  and  equal  expense  of  the  two  proprie- 
to  of  adjoining  houses  or  ground :  but,  if  any  of  them  should  be  first  and 
originally  built  at  the  sole  expense  of  either  of  the  proprietors  of  adjoining 
l^eoaes  or  ground,  then  the  proprietor  who  should  so  first  and  originally 
build  such  walls,  should  build  a  brick  party  wall  nine  inches  thick,  and  at 
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the  height  of  seyen  feet  from  the  surfiu^e  of  the  ground  from  the  front  build* 
ing  ground  throughout,  and  one-half  part  of  the  exp^ise  thereof  shoold  be 
paid  to  the  proprietor  who  ahoul^  have  so  built  the  same,  his  or  her  heiis, 
ezeculors  or  administrators,  by  the  proprietor  of  the  adjoining  house  or  ground, 
his  or  her  heirs,  executors,  administrators,  or  assigns,  within  three  months 
after  the  proprietor  of  the  adjoining  house  or  ground  should  begin  to  erect  his 
or  her  house  in  the  principal  front ;  and  the  proprietor  ci  such  adjoining  house 
or  ground,  his  or  her  heirs,  executors,  administrators  and  assigns,  should  also 

pay  one-half  part  of  the  expense  of  so  much  of  the  residue  of  the  party 
[*199]    wall  as  *he  should  make  use  of  and  build  to,  within  one  month  after 

he  should  make  use  of  and  build  to  the  same ;  and  the  expense,  in 
both  cases,  if  any  difference  should  arise  thereon,  should  be  detemuned  bjr 
admeasurement  and  value ;  that  none  of  the  proprietors  of  houses  or  ground 
in  the  intended  row,  should  lay  any  chalk  or  mould,  which  should  be  dug 
out  of  any  of  the  lots  of  land,  on  the  foot,  horse  or  carriage  ways  in  front  of 
the  row,  or  on  the  land  lying  between  the  said  way  and  the  edge  of  the  sea- 
cliff  there :  that  the  piece  or  slip  of  land  of  the  breadth  of  twenty-nine  feet 
intended  to  be  mentioned  in  the  conveyances  to  the  several  purchasers  be- 
yond the  area,  steps  of  entrance  and  fore  court,  should,  at  all  times  thereafter, 
remain  open  and  unencumbered,  ajs  and  for  a  free  foot,  horse  and  carriage 
way  in  front  of  the  intended  row,  and  should  be  formed,  made,  maintained 
and  kept  repaired  at  the  expense  of  the  several  proprietors  of'  the  houses  in 
the  row,  in  proportion  to  the  extent  of  front,  towards  the  south-east,  of  each 
respective  house :  none  of  the  proprietors  of  any  of  the  lots  for  the  time 
beings  should^  at  any  time  or  times^  or  on  any  account  or  pretence  what- 
soever ^  erect  or  suffer  to  be  erected^  on  any  of  the  several  lots  which  shmdd 
be  to  them  respectively  belonging  for  the  time  beings  or  on  any  part  of 
them  of  any  of  them^  any  public  livery  stables,  or  public  coach  house,  ixr 
ti^e,  exercise  or  carry  on^  or  suffer  to  'be  used,  exercised  or  carried  on, 
through  or  on  any  part  thereof  the  trade  or  business  of  a  melting  founder, 
tobacco  pipe  maker,  comm6n  brewer,  tallow  chandler,  soap  boiler,  distiller, 
innkeeper,  tavern  keeper,  common  ale  house  keeper,  brazier,  working  smith 
of  any  kind,  butcher  or  slaughterman,  or  any  other  noxious  (||pffensive  trade 
or  business  whereby  the  neighborhood  might  be,  in  any  mspect,  endangered 

oi  annoyed,  or  bum  or  make,  or  suffer  to  be  burnt  or  made,  on  any 
[•2OO]    of  the  lots,  or  on  any  *part  of  any  of  them,  any  bricks  or  lime ;  and 

that  no  other  building  or  buildings  than  good  dwelling  houses  or 
lodging  houses  should  be  erected  in  front  of  any  of  the  said  lots. 

By  lease  and  release  of  the  6th  and  6th  of  December,  1800,  made  between 
Fleming  of  the  one  part,  and  Henry  Cull  of  the  other  part,  in  considerati<m 
of  1162.  10^.  paid  to  Fleming  by  Cull,  and  in  consideration  that  Cull  had, 
before  the  execution  of  the  release,  executed  the  indenture  of  the  28<ft  Feb- 
ruary, 1799,  Fleming  conveyed  to  Cull  and  his  heirs,  one  of  the  lots  on 
which  the  house  No.  6  in  Nelson's  Crescent,  was  afterwards  built. 
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By  lease  and  release  of  the  4th  and  6th  of  March,  1818,  Cull,  in  consider- 
ation of  120Q{.  paid  to  him  by  the  plaintiff,  conveyed  to  the  plaintiff  and  his 
heirs,  the  piece  of  ground  on  which  the  house  No.  6  was  erected,  "  Subject 
JietertAeless  to  the  stipulations  and  restrictims  relative  to  the  said  place 
called  Nelson's  Crescent,  cmitained  in  a  certain  indenture  bearing  date  the 
2S/A  of  February,  1799." 

All  the  other  lots  were,  from  time  to  time,  sold  by  Fleming,  to  different  per- 
sons :  and  a  row  of  houses  was  built  on  a  piece  of  land,  in  conformity  to  the 
covenants,  stipulations  and  agreements  in^the  deed  of  February,  1799.  All 
the  houses,  except  No.  7,  which  was  in  the  occupation  of  the  defendant 
Gomm,  and  which  he  had  recently  opened  as  an  inn  or  tavern,  had  been  occu- 
pied, ever  since  they  had  been  built,  as  private  dwelling  houses  or  respectable 
lodging  houses. 

The  bill,  after  stating  as  above,  alleged  that  the  defendant  *John    [^^l] 
Holmes  Gibson,  was  the  proprietor  of  the  house  No.  7,  which  was  in 
the  occupation  of  the  other  defendant  Gomm,  and  that  Gibson  claimed  and 
derived  his  title  to  it  by,  from,  through  and  tmder  Fleming,  and  that  he 
had  agreed  to  grant  a  lease  of  it  to  Gomm  for  seven  years,  for  the  fexpress 
purpose  of  its  being  used  as  an  inn,  or  tavern :  that  if  the  defendants  did  not 
execute  the  deed  of  February,  1799,  they,  at  the  times  when  they  purchased 
their  respective  interests  in  the  house  No  7,  had  notice  df  that  deed,  and 
of  the  declarations,  covenants,  agreements,  stipulations  and  restrictions  thiein 
contained,  and,  particularly  that  the  proprietors  of  houses  in  the  Crescent, 
yeie  restricted,  by  that  deed,  from  opening  or  using  any  of  the  houses  as  an 
inn  or  tavern :  that,  whether  John  Holmes  Gibson  and  Henry  Cull  executed 
the  deed  of  February,  1799,  or  not,  the  defendants  John  Holmes  Gibson  and 
Gomm,  having  had  notice  of  that  deed,  were  bound,  in  conscience,  to  keep 
and  observe  the  stipulation?  and  restrictions  therein  contained.    The  bill 
prayed  that  the  defendants  might  be  restrained  from  using  or  permitting  or 
^^ering  the  house  No.  7,  to  be  used  as  an  inn  or  tavern,  or  in  any  other 
manner  contrary  to  the  covenants,  provisions,  stipulations  and  restrictions 
contained  in  the  deed  of  February,  1799  :  and  that  the  defendant  J.  Holmes 
Gibson  might  be  restrained  from  executing  a  lease,  to  the  defendant  Gomm, 
authorizing  him  to  carry  on  the  business  of  the  inn-keeper  or  tavern-keeper 
JO  that  house,  or  to  use  it  in  any  manner  contrary  to  the  covenants,  stipula- 
tions and  restrictions  in  the  deed  of  February,  1799. 

John  Holmes  Gibson,  in  his  answer,  said  he  believed  that  an  indenture  of 
the  28th  of  February,  1799,  was  made  between  the  parties  and  to  the 
purport  or  effect  'mentioned  in  the  bill,  and  that  it  was  executed  by    [•202] 
J-  Fleming,  William  Petman  and  George  Gibson ;  but  he  denied 
^t  he  ever  executed  it :  he  admitted  that  he  was  seised  in  fee  of  the  house 
No.  7,  and  that  he  claimed  and  derived  his  title  to  it  by,  from,  under  and 
tlmm^  Fleming,  and  that  the  other  defendant,  Gomm,  occupied  it  under  an 
agreement  for  a  lease  from  him,  and  had  recently  opened  it,  with  his  consent, 
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as  The  Royal  Yictoria  Hotel,  preriougly  to  which,  it  and  all  the  other  houses 
in  the  Crescent  had  been  used  and  occupied  as  private  dwelling  houses  oi 
lodging  houses,  and  for  no  other  purpose :  that,  in  December,  1823,  he  pur- 
diased  the  house  No.  7,  from  one  Sawyer,  for  2B00{.,  and,  thereupon,  an  ab- 
stract of  the  title  to  the  house  was  delivered  to  him,  and  the  same  contoiaed 
an  abstract  of  indentures  of  lease  and  release  of  the  6th  and  6th  of  May,  1802, 
by  which,  in  consideration  of  138/.  12^.  paid  to  Fleming  by  one  Austin,  and 
in  considemtion  that  Au^in  did,  before  the  execution  of  the  release,  execute 
the  deed  of  February^  1799,  Fleming  conveyed  the  house.  No.  7,  to  iostin 
in  fee  :(a)  that,  in  fact,  Austin  neVer  executed  the  deed  of  February,  1799 : 
that,  although  he,  Gibson,  had,  in  legal  construction^  notice  of  the  deed  of 
February^  1799,  yet  he  had  not,  at  the  time  when  he  entered  into  the  asfree- 
ment  with  Gomm,  any  personal  knowlege  of  any  covenants,  restrictions  or 
stipulations  contained  in  that  deed.    He  submitted  that  he  had  power,  to  deal 
with  his  interest  in  the  house  in  any  manner  he  might  choose,  notwithstand- 
ing the  deed  of  February,  1799,  and  that  the  covenants  and  restrictions 
[*203]   therein  contained  were  not,  in  law,  binding  upon  him.;  for  that  *sQch 
covenants  were  not  only  void,  as  being  in  restraint  of  trade  and  with- 
out consideration  or  mutuality  and  against  the  policy  of  the  law,  but  v:here 
collateral  or  personal  covenants^  and  not  covenants  running  with  the  land : 
that  there  did  not  exist  any  privity  of  estate  between  the  plaintiff  and  himself, 
and  that  the  plaintiff  had  no  reversion,  interest  or  title  in  or  to  the  house  No. 
7,  or  the  land  upon  which  it  was  built,  and  that  no  privity  in  respect  of  le- 
version  or  other  unity  of  title  existed,  upon  or  in  relation  to  which  the  {dain- 
tiff  had  or  could  set  up,  in  law  pr  equity,  any  right  to  enforce,  as  against  faim 
and  his  tenant,  Gomm,  any  of  the  covenants,  stipulations  or  restrictions  con- 
tained in  the  deed  of  February,  1799 :  that  he  did  not,  and  he  bdieved  that 
Gomm  did  not  pretend  to  be  a  purchaser  of  any  osteite  or  interest  in  thi 
hotisefor  a  valuable  consideration  without  notice  of  the  last  mentioned  deed^ 
or  of  the  declarations^  covenants^  agreements^  stipuleUions  or  restrictionf 
therein  contained  ;  but  he  insisted  that  he  ought  not  to  be  affected  thereby. 
Gomm,  in  his  answer,  said  that  he  intended  to  use  the  house,  not  as  a  com- 
mon inn  or  tavern,  but  as  a  private  or  &mily  hotel,  and,  particularly,  if  M 
could  obtain  the  proper  licenses  for  selling  in  it  wine  and  spirits  by  retail 
which  he  had  applied  to  the  magistrates  to  grant  him,  but  which  they  hal 
refused,  owing  to  the  rates  and  taxes  for  the  house  being  paid  by  X  H.  Gib^ 
son.    He  admitted  that,  about  two  months  after  he  entered  into  agreemeo^ 
with  J.  H.  Gibson,  he  received  from  the  plaintiff  a  notice  of  the  deed  of  Feb* 
ruary,  1799 ;  and  he  denied  that  he  pretended  to  be  a  purchaser  of  his  ini 
terest  in  the  house  for  a  valuable  consideration,  without  notice  of  that  deed 
or  of  the  declarations,  covenants,  agreements,  stipulations  or  restrictioni 

(a)  It  appeared  from  the  achedale  to  the  axiawer,  that,  in  1805|  Aqatia  conveyed  the  house  t^ 
Hanter,  and  that,  in  1810»  Hnnter  conveyed  it  to  Sawyer.  ' 
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ID  it;  ^bot  he  insisted  tbi^t  he  ought  not  to  be  affected   [*204] 

Mr.  H^roiR  and  Mr.  Bosanqueti  for  the  plaintifi^  now  moved  for  the  in* 

jaoctioB  egainst  the  defendant  Gonam : — It  is  laid  down  by  Sir  John  Leach 

Tjee-dsaocellor,  in  The  Duke  (^  Bedford  v.  The  Tnistees  of  the  British 

iht9tmmi(a)  that  a  person  who  is  possessed  of  a  particnlar  property  of  which 

he  baM  the  petscxial  epjoyment,  has  a  right  so  to  deal  with  contiguous  land 

whicfa  bekiDged  to  him,  if  he  thought  fit  to  alienate  it,  as  to  restrain  any  use 

id  it  vfaich  may  lesid  to  diminish  either  the  pleasure  or  the  profit  of  the  land 

whidi  he  retains ;  and  that  a  covenant  entered  into  by  the  alienee  with  the 

alienor,  for  the  purpose  of  preventing  such  a  use  of  the  land  aliened|  will  be 

enforoed  both  at  law  and  in  equity. 

Th&  Ticb-Chakcbllor  : — [Fleming  containedi  in  himself^  both  the  future 
eovenantois  and  the  future  covenantees.  I  do  not  see  how  a  party  can  cove* 
naat  with  him8elf.[l]  Besides,  the  plaintiff  never  executed  this  deed  of  Feb- 
ruary, 1799  ;  how  then  can  he  claim  relief  under  it  ?} 

It  is  seeitady  in  the  conveyance  to  Austin  who  piuchased  from  Fleming  the 
lot  which  now  belongs  to  the  defendant  Gibson,  that  Austin  executed  the 
deed  of  February,  1799 :  it  appears  also  that  Cull,  under  whom  the  plaintiff 
claims,  executed  that  deed;  they,  therefore,  became  parties  covenanting  mu« 
toatty  with  each  other ;  and,  in  that  way,  the  difficulty  in  legaid  to 
'Fkmiog  being  both  covenantor  and  covenantee,  is  removed.  It  is  [*20B] 
true  that  it  does  not  appear  that  the  plaintiff  executed  the  deed ;  but 
the  defendants  admit  that  they  liad  notice  of  it,  and,  therefore,  they  are  bound, 
in  conaeienee,  to  observe  the  coven*mts  contained  in  it. 

\l  is,  however,  immaterial,  whether  the  defendants  had  or  had  not  notice  of 
the  deed;  for  the  coveiumt,  which  is  now  sought  to  be  enlorced,  is  one 
whicb,  of  neoesaity  and  firom  the  very  nature  of  it^  runs  with  the  land.  Hclmee 
T.  AKUepry(&)  CUy  ef  London  v.  Naah^e)  Fonbl.  on  Eq.  853,  et  seq. 

The  JSoliciiar  General  and  Mr.  Harwood,  for  the  defendant  Qomm : — The 
cofeout  in  question  does  not  run  with  the  land ;  but,  so  far  as  Fleming  was 
coneemed,  it  was  a  mere  personal  covenant.[2}  The  defendant  Gibson  does 
not  claim  under  the  plaintiff;  but  both  of  them  claim,  as  absolute  alienees  in 
fee^  Older  Fleming.  There  is  no  reversion  existing,  nor  any  privity  of  es- 
tate between  them.  The  object  of  the  covenant  is  to  restrain  for  ever  an  ab- 
solute owD^  of  land  from  using  it  in  a  particular  manner.  It  is  exceedingly 
doubdul,  at  the  least,  whether  any  such  restriction  can  be  imposed.  Keppell 
Baileyj((£^  The  authority  of  The  Duke  of  Bedford  v.  The  Trustees  of 
the   Briiish    Museum   is  considerably  diminished  by  that  case.      The 

{«)  8«f^ca  on  Veodon,  Afiii.  57  ;  lOth  ed.,  reported  on  appeal  in  2  Myl.  S&  Keene*  55^ 

(1)  FcM.  in  Ch.  39.  (c)  3  Atk.  513. 

id)  a  Myl.  ft.  Kmbo,  517.    See  3  Sagd.  Vend.  lOUi  edit  500,  where  this  caae  ie  obaerred  npon. 

[i]  TWe  Mine  dsffienlty  met  the  V.  C.  in  SehreOar  ▼.  Creed,  10  Sim.  33, 83. 

[3J  Ae  to  cevettanto  ninnin|r  wiUi  the  land,  aee  1  Sim.  &.  Stn.  455,  n  3.  10  Sim.  33,  n.  Am.  Ed. 
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JHfojfor  of  CongUtm  t.  PatUmmJIji)  Although  Atatin's  purdiase 
[*206]  Meed  recites  that  he  executed  the  deed  c^  Fehruary,  1799,  the  an- 
swer expressly  denies  that  he  did  execute  it. 
The  Vice-Chancbllor  :-— The  defendant  Gomih  admits,  by  his  answer, 
tfiat  he  does  threaten  and  intend  to  use  the  house  numbered  seven,  as  a  fami- 
ly hotel  and  inn  and  tavern :  there  can  be  no  doubt,  therefore,  that  he  has 
brought  himself  withiu  the  words  of  the  covenant  in  the  deed  of  Febmary, 
1799. 

Now,  though  neither  the  convejrance  to  Cull,  nor  the  conveyance  to  Aus- 
tin (under  which  the  parties  severally  claim,)  has  been  product,  yet,  I  must 
take  it  as  a  fact,  that  those  deeds  recited  that  Cull  and  Auetin  had  executed 
the  deed  of  February,  1799  :  and,  with  tespect  to  that  deed,  it  seems  to  roe 
fliat  the  matter  is  to  be  consid^ed,  in  this  court,  tiot  merely  with  reference  to 
the  form  in  which  the  covenants  are  expressed,  but  also  with  rsference  to 
what  is  contained  in  the  preliminary  part  of  the  deed)  namely,  that  Fleming 
had  determihed  and  proposed,  and  did  thereby  expressly  declare  that  it  should 
be  a  general  and  indispensable  condition  of  die  sale  of  all  or  any  pert  of  the 
land  intended  to  form  the  row,  that  the  several  proprietcmi  of  such  land  res- 
pectively for  the  time  being  should  observe  and  abide  by  the  several  stipula- 
tions and  restrictions  thereinafter  contained  or  expressed  in  regard  to  the 
several  houses  to  be  erected  thereon,  and  in  all  other  particulars.  Then  fol- 
low the  stipulations ;  and,  whatever  may  be  the  form  in  which  the  covenant 
is  expressed,  the  stipulations  are  plain  and  distinct.  One  of  them  is  that 
none  of  the  proprietors  of  any  of  the  several  lots  or  parcels  of  land  intended 
to  form  the  row,  shall,  at  any  time  or  times  or  on  any  account  or 
[*207]  ^pretence  whatsoever,  erect  or  suffer  to  be  erected  on  any  of  the  seve- 
ral lots  or  parcels  of  land,  which  shall  be  to  them  respectively  be- 
longing for  the  time  being  or  on  any  part  of  them  of  any  of  them,  any  public 
livery  stables  or  public  coach  house,  or  use,  exercise  or  carry  on,  or  suffer  to 
be  used,  exercised  or  carried  on  thereon  or  on  any  part  thereof,  the  trade  or 
business  of  a  melting  founder,  tobacco  pipe  maker,  common  brewer,  tallow 
chandler,  soap  boiler,  distiller,  innkeeper,  tavern  keeper,  common  alehouse 
keeper,  braxier,  working  smith  of  any  kind,  butcher  or  slaughterman,  or  any 
other  noxious  or  offensive  trade  or  business,  whereby  the  neighborhood  may 
be,  in  any  respect,  endangered  or  annoyed,  or  bum  or  make,  or  suffer  to  be 
burnt,  or  made,  on  any  of  the  said  lots  or  parcels  of  land  or  on  any  part  of 
any  of  them,  any  bricks  or  lime ;  and  that  no  other  building  or  buildings 
than  good  dwelling  houses  or  lodging  houses  shall  be  erected  in  firont  of  any 
of  the  said  lots. 

it  is  quite  clear  that  all  the  parties  who  executed  this  deed,  were  bound  by 
it :  and  the  only  question  is  whether,  there  being  an  agreement,  all  persons 
who  come  in  as  devisees  or  assignees  under  those  who  took  with  notice  of  the 

(a)  10  East,  130. 
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d«ed,  aie  no!  boaod  by  it    I  see  no  leason  ^hy  such  mi  agreeoidnt  should 

not  be  biiidiog  in  equity  on  the  parties  so  coming  in  with  notice.    Each  pich 

prietor  is  mnifestty  interested  in  haying  all  the  neighboring  houses  used  in 

such  a  vmy  as  to  pieserve  the  general  uniformity  and  respectability  of  the 

TOW,  aadfOQDseqnently  in  preventing  any  of  the  houses  &om  being  converted 

into  shops  or  taverns,  which  would  lessen  the  respectability  imd  value  of  the 


As  the  rdease  of  1802  recites  that  Austin  executed  *the  deed  of  [*208] 
1799, 1  muflit  take  it  as  a  fact  that  he  did  encute  it :  and  then,  what- 
ever may  be  the  form  of  the  covenflu^t,  or  whatever  difficulty  there  may  be  in 
Imngiog  an  action  on  it,  I  think  that  there  is  a  plain  agreement  which  a  court 
of  aqoity  ought  to  enforce :  and,  as  the  defendant  Gon^m  admits,  that  he 
ittteDdi  to  carry  on  one  of  the  prohibited  businesses^  becomes  within  the  pur- 
view of  the  deed,  and  ought  to  be  restrained  from  so  doing  by  the  injunction 
oC&iscoart. 

I  do  not  think  that  I  could  state  a  case  which  would  satisfactorily  extract, 

from  the  lodges  of  a  court  of  law,  such  an  opinion  as  a  Judge  in  a  court  of 

eqakf  woidd  require  in  formmg  his  judgment ;  inasmuch  as  a  court  of  law 

nagfA  look  at  the  covenant  only,  without  taking  into  considemtion  the  pre- 

laomiary  matter  in  the  deed.    But,  although  no  case  ^lay  arise,  at  law,  upon 

the  eoveoaot,  there  may  be  a  question  on  the  deed,  which  will  demand  the 

opioioB  of  a  coart  of  equity. 

Injonctioa  gTanted.[l] 


Sexple  r.  The  London  and  Birmingham  Railroad  Com-    [*209] 

PANY.(a) 

1318:  fOd  ]Cucb.^-Niiis&aM;  FlMding;  Paitm;  Bftakraiit. 

A  ^amm4 10  B.  (wlio  wm  allegwi  jto  be  an  .unceilUlcated  bankrupt)  a  wharf,  with  the  use  of  « 
,  m  eoonaoa  with  the  oecupiexs  of  adjoining  whar&.    C.  obatucted  the  road.     B.  filed  a  bill 
bim  to  restrain  the  nuisance.    Held,  that  neither  A.  nor  the  occuplen  of  the  adjoinin|r 
wtarfii,  mar  tlie  asaigneea  of  B.  were  necessary  parties  to  the  bill. 


Bt  an  indenture  of  the  24th  of  August,  1824,  The  Regents  Canal  Com- 
pany demised  to  the  plaintiff,  for  fifty-seven  years,  a  wharf,  with  the  ware^ 
hoojes,  erections,  and  buildings  and  two  small  dwelling-houses  thereon,  situ- 
ite  on  the  north  side  of  the  canal,  in  the  parish  of  St.  Pancras,  and  abutting 
aorlh  on  a  road  leading  into  the  Hampton  Road,  and  called  The  Commercial 
load:  and  the  plaintiff  covenanted  to  bear  and  pay,  to  the  Company,  a  fair 
vA  reasonable  proportion  of  the  expense  of  keeping  that  road  in  repair,  in 
comison  with  the  owners  and  occupiers  of  the  adjoining  wharfs.    In  De- 

[\]  ride  Scy-tiher  v.  Crni,  10  Sim.  9. 
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eember,  1884,  the  plaindiff  became  beinkrupt,  and,  by  an  indenture  of  the 
17th  of  Ifay,  1830,  his  assignees  assigned  the  leasehold  premises,  to  Rollings- 
worth,  by  way  of  mortgage.  By  an  indenture  of  the  4th  of  December.  1834, 
Holiingsworth  demised  the  premises  to  the  plaintiff  for  the  residue  of  the 
term  of  fifty-seven  years,  except  the  last  day,  subject  to  the  terms  end  condi- 
tions of  the  indenture  of  the  24th  August,  1824. 

The  road  mentioned  in  the  lease  was  the  only  ro^  leading  to  the  plaintiff's 
whari^  and  the  only  way  by  which  goods  could  be  conveyed  to  it  by  land. 

The  London  and  Birmingham  Railway  Company  having  ptrrchased  land  on 
the  north  side  of  and  adjoining  to  the  Commercial  Road,  and  also  at 
[*210]  the  we^  end  of  and  adjoming  to  the  teimination  of  that  road,  built  *a 
high  wall  on  the  north  side  and  west  end  of  the  road,  so  as  to  fence 
off  the  road  from  their  land.  By  their  act  of  Parliament,  they  were  express- 
ly prohibited  from  using,  damaging,  passing  along,  or  interfering  with  the 
road.  In  1836,  however,  they  commenced  using  the  road  for  drawing  tim- 
ber, stone,  and  other  articles,  for  the  purposes  of  the  railroad,  and  had  erer 
since  continued  to  use  the  road  at  intervals,  and,  in  so  doing,  had  cut  up  and 
damaged  it,  and  rendered  it  impassable.  They  also  made  what  is  called  a 
run,  with  planks,  over  the  wall,  from  the  west  end  of  the  road,  for  the  pur- 
pose of  removing  to  their  works  a  large  quantity  of  earth  and  day,  which 
had  been  provided  for  their  use  and  deposited-  on  the  road;  and,  thereby, 
access  to  the  plaintiff's  wharf  with  carts  and  carriages  was  rendered  impos- 
sible. 

The  bill,  after  stating  as  above,  prayed  that  the  Railway  Company  might 
be  restrained  from  using,  damaging^  pasmng  along,  or  interfering  with  the 
Commercial  Road,  and  from  laying  down,  carting,  or  wheeling  any  clay,  soil, 
or  other  matter  on  the  same ;  and  from  continuing  the  obstruction  to  the  use 
of  the  road  by  the  plaintiff. 

The  defendants  demurred  for  want  of  equity  and  for  want  of  parties. 

Mr.  Jacob  and  Mr.  Booth  in  sup|k>rt  of  the  demurrer. — ^There  is  no  aver- 
ment showing  what  property  the  plaintiff  has  in  the  road,  if  it  be  a  private 
road.    If  it  be  a  public  road,  he  has  only  the  same  interest  as  the 
[*211]    rest  of  Her  Majesty's  subjects.    Supposing  it  to  be  a  ^private  road, 
other  persons  are  entitled  to  use  it,  and  tlie  Regent's  Canal  Company 
are  the  proprietors  of  it 

The  plaintiff  is  an  uncertificated  bankrupt,  and  he  derives  title  under  a 
lease,  obtained  subsequent  to  his  bankruptcy.  Does  not  that  make  the  assig- 
nees (who  are  not  alleged  to  have  disclaimed),  necessary  parties  to  the  bill? 
The  application  is  discountenanced  by  Deere  v.  Guesu{a) 

Mr.  K  Bruce  and  Mr.  Siinton^  in  support  of  the  bill :— This  is  a  possessory 
bill  ^n  uncertificated  bankrupt  has  a  title  against  all  the  world  except  his 
assignees.  Webb  v.  Fox  ;(6)  Fowler  v.  Down,{c)  The  plaintiff  has  a  mere 
possessory  interest ;  but  he  has  a  right  to  maintain  the  bill  upon  possessioii. 

(ff)  1  Myl.  9l  Cni|^.  516.  (6)  7  T.  R.  391.  (e)  1  Bm.  k,  PoU.  44. 
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It  IS  for  tli«  purpose  of  protecting  a  present  and  possessory  interest  that  the 
bill  is  broQght.  The  road  in  question  is  the  only  road  leading  to  the  plain- 
tiPs  wharf.  A  man  has  a  right  to  come  into  a  court  of  equity  to  protect  a 
mere  possessory  right.  He  has  a  right  to  come  for  an  injunction  against  a 
person  for  darkening  ancient  lights  without  bringing  landlords  and  inversion- 
efs  before  the  court.    Drayton  t.  Dale.{a) 

The  VicE-OeANCBLLOR :— The  demurrer  must  be  disallowed.    The 
piaiatif^  it  is  obvious,  has  a  possessory  right  to  the  wharf;  and  it  appears  to 
me  that  the  Commercial  Road  is  not  a  general  carriage  road^  but  is 
onl7  used  by  persons  going  *to  the  plaintiff's  wharf  and  the  adjoin-    [*212] 
iag  whar&,  and  to  the  two  houses. 

The  Railway  Company  are  restrained,  by  their  act,  from  taking,  using, 
damaging,  passing  along,  or  interfering  with  the  Commercial  Road.  The 
plaintiff  is  virtually  in  the  situation  of  sub-lessee  of  the  Regent's  Cistnal  Com- 
pany. The  acts  complained  of  are  fhat^at  different  times,  the  defendants 
have  interfered  with  the  road  by  using  it  with  their  carriages,  and  that  they 
hate  deposited  a  quantity  of  clay  opposite  the  entrance  of  the  wharf  in  such 
a  way,  that  the  plaintiff  is  actually  deprived  of  the  use  of  his  wharf;  and, 
independently  of  thiSi  they  have  contrived  to  make  a  road  for  their  carriages, 
by  means  of  a  run  over  their  wall  which  bounds  the  road,  into  their  own 
land ;  and,  by  means  of  a  trespass  or  nuisance  on  ttie  plaintiff,  they  effect  an 
access  to  their  own  land  which  they  would  not  otherwise  have  had. 
I  apprehend  that  the  plaintiff  has  a  clear  right  to  file  a  bill  alone  against 

these  persons  who  are  doing  him  an  injury  of  a  private  and  particular  nature. 

He  has  the  same  right  that  the  mere  tenant  of  a  house  would  have  if  the 

Bailway  Company  had  raised  a  building  which  blocked  up  his  ancient 

lights.[l] 

looQceire  that  there  is  nothing  in  the  objection  that  the  plaintiff's  assig- 
nees ought  to  be  made  parties,  because  it  is  settled  that  an  uncertificated  bank- 
rapt  has  a  right  against  all  the  world  except  his  assignees.  Here  the  contest 
b  not  between  the  bankrupt  and  his  assignees,  but  between  the  bankrupt  and 
the  Railway  Company. 


•Woods  v.  Woods.  /         [*213] 

IHK ;  aOth  ApriL-'Coiistniotion  of  Lord  Lyndhunt'a  13th  Order  ;  Pnietiee. 

Cadcr  Lord  Lyndhort't  19th  order,  the  Master  mey,  or  his  own  authority,  and  whether  he  is  at- 
tended hy  any  one  on  behalf  of  the  parties,  or  not,  allow  himself  further  time  to  make  his  report 
•■  toseandal,  impertinence  or  insufficiency. 

Bt  Lord  Lyndhurst's  12th  order,  it  is  directed  that,  when  any  order  is 
nude  for  referring  an  answer  for  insufficiency,  or  for  referring  an  answer  or 

(«)3Ban.  dtCms.993. 

[1]  Vide  Am*  r.  Simey,  9  Rum.  121, 199,  n.  1. 
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Other  pleading  or  matter,  dnpendiag  before  the  courtf  for  scandal  or  uaperti* 
nenoe,  the  order  shall  beconaidered.as  abandoned}  nnless  the  party  obtaining 
it,  shall  procure  the  Master's  report  within  a  fortnight  from  the  date  of  the 
ordar,  or  unless  the  Master  shall,  within  the  fortnight,  certify  that  a  further 
time,  to  be  staled  in  his  certificate,  is  necessary  in  order  to  enable  him  to  make 
a  satisfactory  report. 

The  bill  in  this  cause  having  been  referred  for  impertinence,  the  Master, 
of  his  own  authority,  and  without  being  attended  either  by  the  parties  or  by 
their  solicitors,  certified,  within  the  fortnight,  that  a  further  time  was  neces- 
sary to  enable  him  to  make  fiis  report. 

On  the  hearing  of  a  motion  made  by  Mr.  Koe  and  opposed  by  Mr.  K, 
Bruce^  and  Mr.  Afiderdon.^  one  question  was*  whether  the  Master  had  power 
to  allow  himself  the  further  time,  except  in  the  presence  of  the  parties  or  their 
solicitors. 

The  Vice-Ghancellor  said  that  he  was  clearly  of  opinion  that,  under  the 
order,  the  liaster  had  a  right,  of  his  own  authority  and  whether  be  was  at- 
tended  by  the  parties  or  their  solicitors,  or  not,  to  allow  himself  further  time 
for  making  his  report. 


[*214]  *W00DLEf  r.  BODDINGTON. 

1838 ;  S3d  Aprili — Contempt ;  Injanction. 

After  the  fint  proclamation  had  been  made  under  a  writ  of  exigifacitu,  which  the  defendant  had  it* 
■ued  in  an  action  which  he  had  brought  againiit  the  plaintiff,  the  plaintiff* served  the  defendant 
with  the  common  injunction.  Ths  aheriff,  npon  receiving  notice  of  the  ii^aiiotion,  applied  to  the 
defendant's  solicitor  for  instmctions  as  to  the  oouxse  which  he  was  to  puriue,  bnt  Ae  solicitor  aaid 
that  he  iuul  no  instructions  to  give:  upon  which  the  sheriff  proceeded  to  make  three  ot  the  re- 
maining proclamations.    Held,  that  the  defendant  had  been  guilty  of  a  contempt 

Motion,  by  the  plaintiff,  to  commit  the  defendant  for  a  breach  of  the  com- 
mon injunction. 

The  defendant  had  sued  out  a  writ  of  eangifactas^  in  an  action  which  be 
had  brought  against  the  plaintiff.  After  the  writ  had  been  delivered  to  the 
sheriff,  aud  the  first  proclamation  had  been  made  under  it,  the  plaintiff  ob- 
tained the  common  injunction,  and  served  the  defendant  with  it.  The  sheriff, 
as  soon  as  be  had  notice  of  the  injunction,  applied  to  the  defendant's  solicitor, 
for  instructions  as  to  the  course  which  he  was  to  adopt ;  but  the  solicitor 
said,  that  he  had  no  instructions  to  give.  Upon  which  the  sheriff  proceeded 
to  make  three  of  the  remaining  proclamations. 

Mr.  Jacob  and  Mr.  Hislop  Clarke^  for  the  plaintiff: — The  sheriff  is,  in 
truth,  the  agent  of  the  party  at  whose  instance  a  writ  has  issued.  If  a  fa^Y 
is  arrested,  irregularly,  at  law,  the  party  who  issued  the  writ  is  liable  to  ac- 
tion for  damages.  Boddington,  as  soon  as  he  was  served  with  the  injunction; 
was  bound  to  stop  the  proceedings  which  had  been  commenced  at  bis  instance. 
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The  lefuaftl  <^  his  wlieitor  to  give'the  shetiff  any  iostruc^ions,  was,  in  effect, 
referring  the  sheriff  back  to  his  origioal  iastrtieiions,  and  was  equivalent  to 
giving  him  to  understand  that  he  was  to  proceed  upon  those  instruc- 
tions.   Boddington,  tber^offe,  *has  been  gnilly  of  a  oontem]^.    Mar"   [*216] 
sack  ¥.  Bml^J^a)  BuUen  v.  Cheff^{h)  Bolt  v.  StamDay.[c) 

Mr.  KmglU  Bruce  and  Mr.  Lcftus  Wigramr  for  the  defendant : — This 
application  is  one  of  the  first  iiB]»e8sion.    In  Marsack  r.  Bailey ^  the  defend- 
ant look  an  active  step  after  the  ixgiuictifHi  issued ;  for  he  sued  out  a  new 
writ  of  aUocaUir  txigeni  to  compel  the  sheriff  to  proceed  with  the  {nroelama^ 
tions.    Here  the  defendant  has  taken  no  active  step  since  the  issuing  of  the 
iojunction;  and  the  question  is  whether  it  is  incnmbent  on  a  defendant  in 
equity,  after  a  writ  has  been  issued  and  placed  in  the  hands  of  the  sheriff,  to 
]Hit  an  end  to  the  authority  of  the  sheriff,  if  he  can  do.sa    Where  a  writ 
has  been  wdl  issued  before  the  party  who  obtained  it  has  been  served  with  the 
common  injunction,  he  is  entitled  to  the  full  ben^t  of  the  writ    We  admit 
that  the  party  cannot  take  any  new  step ;  but  he  is  not  to  lose  the  benefit  of 
bis  writ    The  party  is  not  hound  to  stop  the  sheriff.    The  sheriff  has  a 
right  to  execute  every  process  that  is  in  his  hands  prior  to  the  issuing  of  the 
injuoction.    If  the  proclamations  had  been  stopped,  the  writ  would  have 
been  wholly  useless,  and  the  defendant  must  have  sued  out  a  new  writ  of 
exigent  aflier  the  injunction  had  been  dissolved^cj)    Is  there  any  authority 
which  shows  that  an  injunction  issued  after  a  writ  has  been  placed  in  the 
aheriffs  hands,  is  to  destroy  the  writ  ?    The  injunction  never  has  the  ef« 
feet  of  destroying  a  step  well  taken  before  it  was  issued.    Franklyn  v. 

*The  xeteC  to  be  administered  (if  any)  is  in  the  discretion  of  the  [*216] 
court,  according  to  the  particular  circumstances  of  the  case.  This 
however  is  not  an  application  to  modify  or  regulate  any  benefit  that  the 
defeodaol  may  derive  from  the  proceedings  that  have  taken  place ;  but  it  is 
ui  application  grounded  on  this,  namely,  that  a  contempt  has  been  com- 
mitted ;  and,  therefore,  the  court  has  no  jurisdiction  on  the  present  motion. 

Mr.  Jaedb^  m  reply,  said  that  Franklyn  v.  TTiomas  did  not  apply,  for  it 
was  not  a  case  of  contempt ;  but  the  question  was  whether  the  injunction 
which  issued  on  the  demurrer  being  overruled,  ought  not  to  have  a  retrospect 
tireeffidct,  that  is,  whether  the  plaintiff  was  not  entitled  to  be  placed  in  the 
same  situation  as  he  would  have  been  in,  if  the  defendant  had  not  delayed 
Wm  io  obtaining  the  injunction,  by  putting  in  the  erroneous  demurrer. 

The  Vicb-Chancellor  : — This  application  seems  to  me  to  be  new  in 
Vecie,  and  must  be  decided  on  principle.  Franklyn  v.  Thomas  was  a 
strong  case :  for  there,  on  a  given  day,  the  plaintiff  in  equity  would  have 
heen  entitled  to  the  common  injunction,  if  the  demurrer  had  not  been  filed. 
Afker  the  demurrer  had  been  put  in,  execution  was  taken  out  at  law.    The 


(■)  2  Sim.  4t  Sta.  577.  (6)  16  Ve*  14 1.  (c)  SAnrt.  55$. 

(<0  Tidd*«  Ptact,  tit.  OnUawry.         (e)3Mer.2S5.    See  234. 
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demurrer  was  afterwards  overruled,  and  the  common  iiqmiction  was  moved 
for ;  and  then  an  application  was  made  to  the  effect  that  the  plamtiff  in 
equity  might  be  placed  in  the  same  situation  as  if  no  demurrer  had  been  filed 
and  the  common  injunction  had  issued  on  the  day  on  which  the  demarrer 
was  filed :  and  Lord  Kldon  thought  it  right  to  do  so  ;  and  he  devised  at  order 

accordingly.  That  case^  however,  does  not  exactly  apply.  But  it  is 
[*217]    plain,  from  the  way  in  'which  Lord  Eldon  discusses  it,  that  this 

court  will  interfere  to  prevent  the  final  execution  of  the  process  which 
is  put  into  the  sheriff's  hands  before  the  issuing  of  the  injunction.  In  this  case 
the  writ  was  in  the  sheriffs  hands  and  the  first  proclamation  was  made  before  the 
injunction  issued.  The  sheriff  who  receives  the  writ,  is,  to  a  certain  extent, 
the  agent  or  servant  of  the  plaintiff  at  law ;  for  any  intimation  given,  by  the 
jdaintiff  at  law,  to  the  sheriff  not  to  go  on,  would  be  an  in'iemnity  to  the 
sheriff,  and  he  would  be  bound  not  to  proceed.  Hare  no  step  was  taken,  by 
the  sheriff,  in  execution  of  the  process  without  knowing  what  had  taken 
place  in  this  cause.  A  communication  took  place  between  the  solicitor,  of  Bod- 
dington  and  the  sheriff;  and  the  solicitor  said  that  he  would  give  no  order. 
After  that  communication  was  made,  I  must  consider  that  the  refusing  to 
Gountermand  the  writ,  was  an  actual  cotninuance  of  the  order  previously 
given. 

1  cannot  but  think  that  the  conduct  of  the  solicitor  was  not  proper,  and 
that  this  in  a  case  of  contempt  I  do  not,  however,  think  that  it  is  a  case  in 
which  I  ought  to  make  an  order  for  committal ;  but  1  shall  order  Boddington 
to  pay  the  costs  of  the  motion,  and  that  he  is  not  to  have  the  benefit  of  any 
proclamation  made  subsequent  to  the  service  of  notice  of  the  present  motion. 


[*218]  *BoYs  V.  Trapp. 

1838 ;  83d  April-^ConsCniettoii  of  3  &.  4  W.  4,  e.  94»0oet  13  i  PabBcation 

The  Maitor  haTing  been  prevented  by  illne«  from  attending  at  his  office  on  the  day  a|)polated  for 

hearing  an  application  to  enlaige  publication ;  held  that  the  application  might  be  made  to  (he 

court. 

The  defendant  being  desirous  to  enlarge  publication,  the  parties  attended  at 
the  Master's  office  on  the  day  appointed  for  making  the  application  ;  but  the 
Master  was  ill,  and  did  not  attend. 

Mr.  Koe,  for  the  defendant,  now  moved  to  enlarge  publication. 

Mr.  Stuart^  cantroy  said  that  the  application  ought  to  have  been  made  to 
the  Master ;  as  the  power  of  the  court  to  make  an  original  order  to  enlarge 
publication  was  taken  away  by  3  &  4  Will.  4,  c.  94,  s.  J3.(a) 

The  Vice-chancellor  said  that  the  circumstance  of  the  Master's  not  making 
the  order  on  account  of  his  illness,  gave  the  party  the  same  right  to  appeal  to 

(a)  See  alM>  the  15th  and  30th  of  the  OtdenoflSSd. 
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the  coQTt  as  if  the  Master  had  exercised  his  judgment  on  the  application  and 
reftoed  to  make  the  order :  and  his  Honor  granted  the  application. 


'LoRz>  St,  John  v,  Bouqhtoji.  f*2l9j 


IM:  ]«t  Ifaf .^-Statajto  oC  limitfttioiis,  3  &  4  W.  4»  c.  97 ;  Debt. 

Wben  an  «iUte  »  deviaed  to  a  trastee  ia  tnut  to  tell  «nd  pay  the  teatfUor'a  debUi  and,  tabJMl 
thereto,  in  trust  for  A.,  an  acknowledgment  of  a  debt  in  writing,  atgned  by  thfi  tnutee  or  hi€  agent 
m  nfficient  to  preseire  the  creditor's  right  of  suit  for  twenty  years  after  the  giving  of  the  ac- 
kaowledgmeixt 

In  1802,  Lady  St.  John  executed  two  bonds  to  a  gentleman  named  Aubert, 
one  for  securing  the  payment  of  322Z.>  with  interest,  on  the  1st  of  January, 
1803,  and  the  other  for  securing  the  payment  of  330Z.,  with  interest,  on  the 
1st  of  May  in  that  year.  Lady  St.  John  died  in  1805,  having,  by  her  will  dated 
the  26th  of  July,  1804,  devised  her  real  estates  to  Richard  Bennett  and 
Thomas  Townsend,  in  trust  to  sell,  and,  after  paying  off  incumbrances,  to 
apply  the  proceeds,  together  with  her  personal  estate,  in  payment  of  her  debts, 
funeral  and  testamentary  expenses  and  legacies ;  and  to  stand  possessed  of 
the  residue  upon  certain  trusts  for  the  benefit  of  her  son  dnd  his  children  ; 
and  she  appointed  Bennett,  Townsend,  and  her  son,  her  executors. 

Lady  St  John's  will  was  proved  by  her  three  executors.    At  her  death, 
her  afiiars  were  in  a  very  embarrassed  state ;  and,  on  the  23d  of  October, 
18U,  Townsend  wrote  to  Aubert,  stating  that  there  was  little  prospect  of  her 
debts  hcing  paid  for  many  years. 

In  1814  Bennett  died.  In  1816  Aubert  died,  having  appointed  W,  Davies 
and  6.  R  Wollaston  his  executors.  After  his  death  his  executors  made  in* 
qoiries  of  Townsend,  as  to  the  state  of  Lady  St.  John's  afiairs  ;  and,  on  the 
2dof  JuJjr,  1816,  Wollaston,  in  answer  to  a  letter  which  he  had  received  from 
Townsend,  wrote  as- follows :  "  I  observe,  by  what  you  mention,  that 
there  is  a  distant  likelihood  of  the  demands  on  Lady  St.  'John's  es-  [*220] 
tate  being  gradually  liquidated.  I  am  not  certain  whether  the  late 
Mr.  Aubert  informed  you  that  he  was  in  possession  of  two  of  her  Ladyship's 
bonds,  for  330/.  and  322/.  I  think  it  proper,  therefore,  acting  for  his  estate, 
to  give  you  notice  of  those  bonds  being  in  the  possession  of  the  executors^ 
who  must  wait  the  extinction  of  prior  demands  on  the  estate.'' 

On  the  15th  of  October,  1817,  the  testatrix's  son  died,  leaving  the  plaintiffs, 
his  only  children.  On  the  24th  of  that  month,  Wollaston  wrote  the  follow- 
ing letter  to  Townsend ;  «  Sir :  On  the  2d  of  July,  1816,  1  had  the  pleasure 
of  replying  to  your  favor  of  the  24th  of  June.  I  then  informed  you  that 
the  executors  of  the  late  Anthony  Aubert  were  in  possession  of  two  bonds 
rf  the  late  Lady  St.  John's  amounting  to  651/.  Npt  having  heard  from  you 
in  reply,  I  conclude  that  you  were  aware  of  that  demand  U{iob  her  estate,  or 
Aat  the  notice  was  sufficient,  and  that  the  claim  would  take  its  course  of  pay* 

Tot.  IX.  17 
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ment  in  doe  time.  The  decease  of  tbe  Ute  Lord  St.  John  has  lately  hionght 
this  chim  under  the  notiee  of  her  execntors;  and  I  have  been  requested  to 
ascertain  whether  the  claim  to  whidi  I  allude,  has  been  made  in  proper  or- 
der, or  whether  it  would  be  necessary  to  take  any  legal  steps  in  order  that 
the  claim  may  be  liquidated  in  due  course  with  the  other  demands  on  her 
Ladyship's  estate."  On  the  27th  of  October,  1817,  Townsend  wrote  the  fol- 
lowing answer :  "  Sir :  I  am  favored  with  your's  of  the  24th  instwt  I  do 
not  ai^rehend  Uie  death  of  Lord  St  John  will  any  way  afiect  yonr  claim  on 
the  late  Lady  St  John's  estate,  and  that  the  notice  you  formerly  gave  is  folly 
sufficient  for  every  purpose.  I  beg  leave  to  add  that  I  hope,  in  a  very  few 
years,  all  her  Ladyship's  debts  will  befuUypaid."  In  February, 
[*221]  1823,  Davies  wrote,  to  Townsend,  *to  inquiri  when  it  was  probable 
that  the  bond  debts  would  be  discharged.  On  the  1st  of  March  in 
that  year,  the  following  answer  was  sent :  "  I  regret  it  is  not  in  my  power  to 
retu  n  you  a  more  satisfactory  answer  with  regard  to  the  claim  of  the  late 
Mr.  Aubert  upon  the  estate  of  tbe  late  Lady  St  John,  d&c.  6cc.  Be  assured 
I  shall  be  happj/  to  discharge  the  bands  to  the  laie  Mr,  Aubert  as  soon  as 
ii  isin  tny  power  ;  and  of  such  I  will  give  you  or  Mr.  Wollaston  the  earliest 
notice.  Should  you  visit  Clifton,  I  shaU  be  glad  to  give  you  any  further  in* 
formation  on  the  subject.  A  severe  attack  of  gout  in  the  hand,  obliges 
me  to  employ  an  amanuensis.  I  am,  Sir,  your  most  obedient  servant  for 
Thomas  Townsen  1,  L.  T."  This  letter  was  written  by  Laura  Townsendi 
the  daughter  of  Thomas  Townsend,  at  the  dictation  of  her  father,  and  was 
signed  by  her  in  his  presence.  In  1824  Townsend  died  ;  and,  thereapon, 
a  suit  was  instituted  for  the  appointment  of  new  trustees  of  Lady  St  John's 
will :  and,  in  1826,  (at  which  time  the  incumbrances  on  her  Ladyship's  real 
estates  had  not  been  paid  off,)  the  defendants  Sir  W.  R.  Boughton  and  Sir 
Robert  Heron  were  appointed  the  new  trustees. 

The  object  of  the  present  suit  was  to  have  Lady  St  John's  assets  adminis- 
tered, and  the  trusts  of  her  will  carried  into  execution.  The  usual  decree 
was  made  in  June,  1833.  In  November,  1836,  the  Master  reported  that  cer- 
tain debts  were  due  from  tbe  testatrix's  estate;  but  the  before  mentioned 
bond  debts  were  not  included  in  the  report.  By  the  order  on  further  direc- 
tions, in  January,  1837,  the  debts  mentioned  in  the  report,  were  ordered  to  be 
paid  out  of  tbe  funds  in  the  cause.  In  January,  1838,  Davies  and  Wollaston 
presented  a  petition  in  the  causc'^  stating  as  above,  and,  further,  that 
[*222]  *Townsend  was,  from  the  year  18U  until  his  death,  the  sole  sur- 
viving executor  and  trustee  of  Lady  St.  John's  will ;  and  that,  in  tbe 
correspondence  before  set  forth  and  on  other  occasions  within  the  period  of 
twenty  years  last  past,  he  gave  acknowledgments  in  writing  signed  by  him- 
self or  by  some  person  duly  authorized  by  him,  acknowledging  the  validity 
of  the  petitioners'  demand  against  Lady  St  John's  estate :  that  the  petitioners 
were  advised  tihat^  under  the  circumstances  aforesaid,  the  debt  due  on  the 
honim  was  not  barred  by  the  statute  of  limitations ;  but  the  petitioneiB}  beins 
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tuunfimDed  of  the  Master's  advertisement  for  creditors^  had  no  opportunity  to 
claim  die  debt  before  the  Master  had  made  bis  report.  The  petition  prayed 
that  it  migbt  be  declared  that  the  debt  on  the  bonds  was  not  barred,  and  that 
the  petitiooeis  ought  be  at  liberty  to  go  in  and  prove  it  before  the  Mast^ ; 
and  that  (hey  might  be  paid  the  same  out  o(  the  funds  in  the  cause. 

Oo  the  bearing  of  the  petition,  the  question  was  whether  the  correspon- 
deooe^  and,  especially,  the  letter  of  the  1st  of  March,  1823,  did  not  contain  a 
sufficient  acknowledgm^it  of  the  bond  debts  within  the  meaning  of  3  &  4 
WilL  4,  c.  27,  sect  40 ;  which  enacts  that,  after  the  Slst  of  December,  1833, 
a>  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
mooey  secored  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged 
upoo  or  payable  cat  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twenty  years  next  after  a  present  right  to  receive  the  same  shall 
have  aocmed  to  some  person  capable  of  giving  a  discharge  for  or  a  release  of 
the  sune,  unless,  in  the  mean  time,  some  part  of  the  principal  money  or  some 
iotenst  ibenaa  shall  have  been  paid,  or  some  acknowledgment  of 
the  ligiit  thereto  shall  have  been  given  in  writing  'signed  by  the    [*223] 
peisoo  by  wfaom  the  same  shall  be  payable  or  his  agent y  to  the  person 
entitled  diereto  or  his  agent ;  and,  in  such  case,  no  such  action  or  suit  or  pro- 
ceeding shall  be  brought  but  within  twenty  years  after  such  pa3rment  or 
a^nowledgmeot,  or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  (ue  was  given. 

Mr.  Temple  and  Mr.  EUis^  in  support  of  the  petition,  said  that  where,  as 

XBL  the  piesent  case,  a  trust  was  created  for  payment  of  debts,  neither  the  9th 

Geo.  4,  €- 14,  (for  rendering  a  written  memorandum  necessary  to  the  validity 

of  eertui  promises  and  engagements)  nor  the  3d  &  4th  Will.  4,  c.  27,  was 

of  any  force,  imless  the  debt  was  barred  at  the  time  when  the  trust  came  into 

openrtioa :  tfaai,  here,  the  bonds  were  only  two  or  three  years  old  when  Lady 

Sl  JebjD^s  will  took  ^Beci.    PhiUipo  v.  ilfuniti^s.(a)— [The  Yice-Chancel* 

lor:  7% 3  debts  in  question  are  diarged  upon  or  payable  out  of  land ;  and, 

tiiecefofe^  it  seems  to  me  that  they  are  within  the  3d  &,  4th  Will.  4,  c.  27.    No 

pait  of  the  fruit  or  produce  of  the  land  was  severed  or  set  apart  for  payment 

of  the  debts;  and,  therefore,  PhUlipoY,  Muunings  does  not  apply.] — Sup* 

posing  these  debts  to  be  within  the  act,  yet,  as  the  incumbrances  on  the  tes* 

tatrix^  estates  wexe  not  paid  off  in  1826,  the  twenty  years  did  not  begin  to 

ran  until  after  that  period. 

Next :  the  decree  made  in  1833,  which  directed  the  necessary  accounts  and 
iniairies  to  be  taken,  with  a  view  to  the  payment  of  the  testatrix's  debts,  pre- 
sented the  debts  in  question  from  being  ba  Aed :  at  the  date  of  that  decree  the 
tveaty  years  had  not  expired.  Stemdale  v.  Hahkineon.{]b) — [The 
TieeChancellor :  Siemdale  v.  Hankinsan  *was  decided  before  the  [*224] 
3d  db  4th  WilL  4,  c.  27,  was  passed.  That  act  applies  to  every 
debt  attempted  to  be  proved  after  the  31st  of  December,  1833.]— At  all  events 

(40  S  MyL  6l  Cnig,  309.  (f)  Ante,  vol.  1,  p.  39S. 
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Townsend*s  letters  are  sufficient  to  prevent  the  debts  from  being^  barred  by 
the  act :  the  letter  of  the  1st  of  March,  1823,  contains  not  only  an  acknow- 
ledgement of  the  debts,  but  a  promise  to  pay  them. 

Mr.  Barber  and  Mr.  Bacon  appeared  for  the  trustees,  and  Mr.  K.  Bruce 
and  Mr.  Skarpe  for  the  plaintiffs,  in  opposition  to  the  petition.' 

An  acknowledgment  by  a  trustee,  is  not  sufficient  to  prevent  a  debt  from 
being  barred  by  the  statute :  it  is  not  the  trustee,  but  the  estate  that  is  liable 
to  pay  the  debt. — [The  Vice-Chancellor :  Supposing  that  an  estate  were 
devised  to  a  trustee,  in  trust  to  pay  the  testator's  debts,  and,  subject  thereto 
in  trust  for  A.  for  life,  and,  after  his  death  for  his  unborn  children ;  would 
you  say  that  an  acknowledgment  by  the  trustee  would  not  be  sufficient,  but 
there  must  be  an  acknowledgment  by  the  unborn  issue?] — None  of  the 
letters,  except  that  of  March,  1823,  can  be  said  to  contain  anything  like  aa 
acknowledgment  of  the  debts :  and  that  letter  is  not  sufficiently  precise. 
Besides,  that  letter  was  not  signed  by  Townsend,  but  by  L.  T.,  and,  conse- 
quently, there  must  be  extrinsic  evidence  to  show  who  L.  T.  was.  Suppos- 
ing that  an  acknowledgment  signed  by  an  agent  for  the  party  by  whom  a 
debt  is  payable,  is  sufficient  to  prevent  the  debt  from  being  barred  by  the  act, 
the  signature  is  not  sufficient,  if  the  agent  signs  his  initials  only.    Fearn  r. 

Lewis  \{a)Dickens(m  v.  Hatfield  ]{b)  Hyde  v.  Johnson.{c) 
[•225]        The  Vice-Chancellor  : — In  my  opinion  there  has  been  a  suffi- 
cient acknowledgment  of  the  debts  in  this  case,  within  the  meaniag 
of  the  3d  and  4th  Will.  4,  c.  27. 

The  decisions  under  9  Geo.  4,  c.  14^  sect.  1,  are  not  applicable  to  this  case; 
for  the  word  "agenf*  is  omitted  in  the  first  section  of  that  act;  and  therefore 
an  acknowledgment  of  a  debt  signed  by  an  agent  of  the  debtor,  would  not 
take  the  debt  out  of  the  operation  of  that  act.  In  this  case  too  the  personal 
liability  of  the  party  is  out  of  the  question.  The  act  of  the  3d  and  4th  Will. 
4,  c.  27,  applies  to  sums  of  money  charged  upon  or  payable  out  of  any  land. 
The  trustee,  who  is  the  party  by  whom  the  money  is  payable,  may  acknow- 
ledge the  debt  by  a  writing  signed  either  by  himself  or  his  agent ;  but  such 
an  acknowledgment  will  not  impose  on  him  any  personal  liability  to  pay  the 
debt. 

All  that  the  act  requires  is  that  some  acknowledgment  of  the  right  to  the 
sum  claimed,  shall  have  been  given  in  writing,  signed  by  the  person  who  re- 
presents the  estate  out  of  which  it  Ls  payable,  or  by  his  agent.  The  act,  there- 
fore, allows  of  considerable  latitude  as  to  the  form  of  the  acknowledgment: 
and,  consequently,  it  is  not  necesyry  that  the  acknowledgment  should  state 
the  amount  of  the  sum  alleged  to  be  due.  If  it  refers  to  the  thing  in  question, 
It  is  sufficient. 

The  letter  of  the  1st  of  March,  1823,  is  part  of  a  correspondence.  It  com- 
mences thus :  "I  regret  that  it  is  not  in  my  power  to  return  you  a  more  sa- 

(a)  6  Bing.  349.  (A)  5  Ctrr.  &  Payne,  46.  (c)  9  Bing.  N.  C.  776. 
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regard  to  the  claim  of  the  late  Mr.  Aubert  upon 
the  «8lale  of  the  late  Lady  St  John.  Be  assured  I  *shall  be  happy  to  [*236] 
discbarge  tbe  bonds  to  the  late  Mr.  Aubert  as  soon  as  it  is  in  my 
powo*.^  Then  there  is  this  passage :  ^  A  severe  attack  of  gout  in  the  hand, 
obliges  me  to  employ  an  amanuensis ;"  and  the  letter  concludes :  *'  I  am,  Sir, 
your  most  obedient  senrant,  {6r  Thos.  Townsend,  L.  T."  It  is  sworn  that 
tUf  leOer  was  written  by  Miss  Laura  Townsend,  the  daughter  of  the  trustee, 
mDcarHog  to  her  fatfier's  dictation,  and  that  it  was  signed  by  her  in  his  pre* 
aenee  I  am  of  opinion,  therefore,  that  the  right  of  the  petitioners  to  the 
soms  doe  on  these  bonds,  has  been  acknowledged  by  a  writing  signed  by  the 
igeot  of  the  person  by  whom  the  same  are  payable ;  and  that  the  petitioners 
oogfat  to  be  at  liberty  to  go  in  before  the  Master  and  prove  their  debt.[l] 


•Phipson  v.  Tuener.  [*227] 

ISSd ;  Ah  md  7th  May.— Power ;  Appointment ;  Will ;  lUvocation. 

TcuCator  beqaenthed  n  Bom  of  stock  in  trust  for  all  or  sach  one  or  more  exclusive  of  the  others  of 
tb*  c&iUmi  «f  his  niece,  as  she  should,  by  her  will,  appoint ;  and,  in  default  of  appointment,  in 
tniC  ftr  aD  her  efafldren  living  at  his  decease.  The  niece  by  her  wiH,  appointed  SOOO/.,  part  ef 
the  snicfc,  te  her  dau^iler,  fur  her  separate  ose  for  life  ;  and,  after  her  death,  to  tuek  permmt 
^  m  tig  dmmgkUr  should,  ky  wUl,  appoitU,  and,  in  default  of  a^ipointment,  to  the  niece's  two 
■BBS.  The  two  ■OSS  and  the  daughter  were  the  niece's  only  children,  and  they  were  all  living 
1ft  tbe  tcstator'a  death.  After  the  death  of  the  niece,  her  two  sons  and  daughter  and  the  hus- 
hmi.  «C  aK  danghter  executed  a  deed  by  which,  after  reciting  that  it  was  conceived  that  the 
power  of  appointment  given  to  the  daughther,  was  invalid,  as  being  an  excesrive 
•f  tibe  power  given  to  her  mother,  and  that  it  was  also  conceived  that,  if  that  power 
he  valid  and  should  not  be  exeroised,  then  and  in  either  event  the  reversion  of  the  6000/. 
the  daughter's  death,  belonged  to  her  two  brothers  find  to  herself  and  her  husband ; 
I  order  to  obviate  any  doubts  respecting  the  same  and  to  carry  their  mother's  inten- 
Meigiied  the  fund  to  two  tmatees,  in  trust  for  the  danghter,  for  her  separate  use 
fcr  Jife,  aad,  after  her  deathf  for  the  hosband  for  life,  and,  after  his  death,  for  the  children  of  the 
daaghter  and  her  husband,  and,  if  they  should  all  die  under  twenty-one,  in  trust  for  the  daugh- 
ttx^s  aezt  of  kin  ;  and  the  daughter  alone  was  empowered  to  appoint  new  trustees  of  the  deed. 
A  few  montha  afterwards,  the  daughter  made  a  wiU,  in  exercise  of  the  power  given  to  her  by 
hv  BMlker.  and  appointed  the  fond  to  her  husband  absolutely.  Some  time  afterwardi  she  exe- 
ciled  a  deed,  by  which  she  appointed  a  new  trustee  of  the  prior  deed.  Shortly  afterwards  she 
6td,  kavBBf  her  hosband  and  four  children  surviving.  Held  that  the  te8tamentar7  power  of 
»t  gxxen  to  the  daugiiter,  was  valid :  that  the  first  deed  was  not  intended  to  operate, 
that  power  should  be  either  void  or  not  exercised :  that  the  daughter's  will  was  a  good 
of  the  power,  and  was  not  revoked  by  the  second  deed. 


William  Goobe,  being  possessed  of  18,000/.  three  per  cent,  consolidated, 
md  12,00(U.  three  and  a  half  per  cent,  reduced  bank  annuities,  by  his  will 
diled  the  6th  of  February,  1825,  bequeathed  all  the  three  per  cent,  consoli- 
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dated  annuities  and  the  three  and  a  half  per  cent  reduced  annukiei 
[*228]  then  standing  in  his  name,  *to  Richard  Allison  and  Thomas  AUiaon 
Hoskins,  in  trast  for  his  sister,  Elizabeth  Goorr,  for  lifis,  and,  after  hec 
d  ath,  in  trust  for  his  cousin  Martha  Tomlinson  for  life,  and,  after  the  de- 
ceas?  of  the  survivor  of  them,  ^  in  trust  for  all  or  every,  or  such  one  or  men 
exclusive  of  the  others,  or  other  of  the  children  of  the  said  Martha  Tomlin- 
son,  or  of  the  issue  of  such  of  them  as  shall  be  dead,  and,ifmore  thanim^ 
in  such  parts,  shares  and  proportions,  with  such  provinon  for  their  respec- 
tive niaintenancct  and  education,  as  she  shall,  by  her  last  will  andtisstament 
in  writing,  or  any  writing  in  the  nature  thereof,  to  be  by  her  duly  executed, 
direct  or  appoint,  and,  for  want  of  such  direction  or  appointment,  aad  so 
far  as  any  such  if  incomplete  shall  njt  extend,  for  all  and  every  the  chUd  (ff 
children  of  the  said  Martha  Tomlinson  who  shall  be  living  at  the  time  of 
my  decease,  or  the  issue  of  such  of  them  as  shaU  be  then  dead,  such  issue, 
nevertheless,  taking  no  more  than  Uieir  deceased  parent  or  parents  would  have 
been  entitled  to  if  living,  to  be  divided  equally  between  them  as  tenants  in 
common,  and,  if  there  shall  be  but  one  such  child,  then  the  whole  to  be  in 
trust  for  such  only  child."  And  the  testator  appointed  Richard  Allison  and 
Thomas  Allison  Hoskins  executors  of  his  will. 

The  testator  died  in  December,  1829,  and  Richard  Allison  alone  proved  his 
will,  and  caused  the  stock  to  be  transferred  into  his  own  name. 

Elizabeth  Goore  died  in  1831,  and  Martha  Tomlinson  died  on  the  I7th 
June,  1833.  She  had  three  children  only,  namely,  Sampson  Tomlinson, 
James  Tomlinson,  and  Mary,  then  the  wife  of  the  plaintiff  but  since  de- 
ceased ;  and  those  children  were  living  both  at  the  decease  of  the  testator  and 

of  their  mother.  * 

[*2S9]  *Martha  Tomlinson,  by  her  will  dated  (he  9th  of  May,  1832, 
and  duly  signed  and  published  by  her  in  the  presence  of  three  wit< 
nesses,  after  reciting  the  testator's  will  and  his  death  and  the  death  of  Eliza- 
beth Goore,  expressed  herself  as  follows :  '<  Now  I,  the  said  Martha  Tomlin- 
son, in  pursuance  and  execution  of  the  power  and  authority  given  to  me  by 
the  said  in  part  recited  will,  do,  by  this  my  last  will  and  testament  in  writing 
by  me  duly  executed,  direct  and  appoint,  from  and  after  my  decease,  the  sum 
of  6000/.  three  per  cent,  consolidated  bank  annuities,  to  and  for  the  use  and 
benefit  of  my  daughter,  Mary,  the  wife  of  John  Phipson,  and  her  issue,  in 
manner  following  (that  is  to  say,)  the  interest,  dividends  and  annual  produce 
thereof  to  my  said  daughter  Mary  during  her  natural  life,  to  and  for  her 
own  sole  and  separate  use  and  benefit,  independent  of  her  present  or  any  future 
husband ;  and,  after  the  decease  of  my  said  daughter,  then,  as  to  the  ssxi 
principal  sum  and  the  interest,  dividends  and  produce  thereof,  I  hereby  direct 
and  appoint  the  same  to  and  for  the  use  and  benefit  of  or  in  trust  for  such 
person  and  persons,  for  such  estaie  and  estates,  ends,  intents  and  purpo- 
ses, and  with,  under  and  subject  to  such  powers,  provisoes,  conditions,  KnU- 
tationSf  declarations  and  agreements  as  the  said  Mary  Phipson,  noiici^ 
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stamdimg  hv  emeriuret  in  and  iff  her  last  will  and  iestamenty  or  any 
writing  in  Uu  naiure  of  or  purporting  to  be  her  last  will  and  teeia- 
mewU dmlf  exeoiiedf  shall  direct^  Umit^  or  appoint^  eai,  for  want  or  in  de- 
fault of  asf  such  directioD  or  appointm^.ut  and  so  far  as  any  such  if  made 
ahall  not  exteod,  and  if  my  said  daughter  shall  not  leave  joiy  child  or  chil- 
dian,  orgnndchildorgiaQdehildreny  thenl  direct  and  appoint  the  same  prin- 
cqiaJy  inlerest  and  dividends  unto  my  two  sons,  Sampson  Tom  inson 
and  James  Toiiilinaon>  equally  to  be  divided  between  them,  as  *ten-    [*230] 
ants  in  oommoo  and  thinr  respeetive  executcois,  administmtors  and 
asBgos."  The  testralrix  then  appointed  the  remaining  12,0002.  consols  to  her 
two  non^  equally,  as  tenants  in  common,  and  to  tlieir  respective  executors,, 
administiatois  and  assigns ;  and,  as  to  the  remain  ier  of  the  three  and  a  half 
per  cent  annuities,  {part  having  been  sold  to  pay  legecj  duty,)  she  aj^int* 
ed  the  same  to  her  three  children,  equally,  as  tenants  in  common,  and  to 
their  respective  executors,  administrators  and  assigns ;  and  after  certain 
spedfie  bsquests,  she  gave  all  the  residue  of  h^  real  and  personal  estate,  to 
her  Aiee  children  and  their  respective  heirs,  executors,  administrators  and 
aas^giM^  ahaze  and  share  alike ;  and  she  appointed  her  two  sons  and  her 
aqiiiew,  George  Baldwin,  executors  of  her  will. 

Upon  the  testatrix's  death,  Richard  Alliscm  transferred  the  whole  of  the 
tbiee  per  cent  and  three  and  a  half  per  <»nt.  stock  ioto  the  names  of  Sampson 
TomUuoo,  James  TomUnson  and  George  Baldwin.    After  the  testatrix's 
death,  doubts  were  suggested  as  to  the  validity  of  her  appointment  of  the 
60QQL  stock,  and  as  to  the  rights  and  interest  acquired  by  Mary  Phtpson 
xnda  ^  same ;  and*  thereupon,  it  was  agreed,  as  the  bill  alleged,  between 
SamyBonTomlinson,  James  Tomlinson,  andtbe  plaintiff  and  his  wife,  that  a 
deed  of  unogement  should  be  entered  into  and  executed  by  all  those  parties, 
with  a  view  to  effectuate  the  testratrix's  inteution  as  expressed  in  her  will ; 
and,  accordingly,  by  an  indenture  dated  the  19th  July,  1833,  and  expressed 
to  be  made  between  Sampson  Tomlioson,  James  Tomlinson  and  the  plain^ 
tiff  and  his  wife  of  the  one  part,  and  Samuel  Turner  and  William  Palmer  of 
file  oClier  part,  after  reciting  the  testatrix's  will,  and  that  it  was  con- 
cared  thiKt  the  gift  or  appointment  of  the  inter^t  and  dividends  *of    [*231] 
die  COOOL  stock  to  Mary  Phipson  for  her  life,  was  good,  but  that  the 
power  to  enaUe  her  to  dispose  of  that  sum  and  the  interest  and  dividends 
theicoi^  was  void,  as  having  exceeded  the  power  given  to  the  testratrix  by 
the  testator's  will ;  and  that  it  was  also  conceived  that,  if  such  power  should 
lie  faljd  and  should  not  be  exercised  by  Mary  Phipson,  then  and  in  either 
eieot  the  rerersionary  interest  in  the  6000/.  ^ock  expectant  on  the  death 
of  Mary  Phipson,  belonging  to  Sampson  Tomlinson,  James  Tondinson  and 
the  phdnttf  and  his  wijEe,  or  some  or  one  of  theto,  and  that  Sampson  Tom- 
liDSQO,  James  Tomlinson  and  the  p^intiff  and  his  wife,  in  order  to  obviate 
anj  donbts  respecting  the  same  and  to  carry  the  testatrix's  intention  into  ef» 
i«t,  had  i^reed  to  assign  the  6000/.  stock  to  Tujcner  and  Palmery  upon  the 
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trusts  thereinafter  deekned :  it  wss  witnessed  ihat,  in  pursmmce  of  tlie  said 
agreement  and  for  carrying  the  testatrix's  intention  into  effect,  Sampson  Tom- 
Unson,  James  Tomliuson  and  the  plaintiff  and  his  wife,  did  afisfign  the  6000/. 
stock  and  oil  their  powers  and  remedies  for  tecovmog,  receiving  or  enforc- 
ing the  payment  of  the  same,  and  all  benefit  and  advantage  incident  or  be- 
longing thereto,  and  all  the  estate,  right,  title,  mterest,  use,  trust,  property, 
possession,  possibility,  claim  and  demand  of  them,  any  or  either  of  them,  of, 
in  or  to  the  said  sum  of  6000{.  stock  and  the  dividends,  interest  and  proceeds 
to  accrue  theseopon  or  to  be  paid  or  payable  in  respect  thereof,  m  tmst  for 
Mary  Phipscm,  for  her  s^Mirate  use  for  h^  life;  and,  after  her  death,  in  trust 
ibr  the  plaintiff  and  his  assiprns  during  his  life  or  until  he  should  become 
bankrupt,  or  make  a  composition  with  his  creditors,  or  an  assignment  of  bis 
offiscts  for  their  benefit,  and,  aftet  die  decease  of  the  survivor  of  the  plaintiff 
and  his  wife,  or,  in  case  he  should  survive  his  wife,  or  his  being  de- 
[*23e]    clared  a  bankrupt  or  making  a  composition  with  his  creditors  or  *an 
asmgnment  of  his  effects  for  their  benefit,  then  upon  trust  to  assign  the 
6000L  stock  unto  all  and  every  or  such  one  or  more  of  the  child  or  children 
of  the  plaintiff  and  his  wife,  in  such  parts,  &c.,  as  the  plaintiff  and  his  wife 
should,  by  deed,  jointly  appoint,  or  as  the  survivor  of  them  shouTd,  by  deed 
or  wUl,  appoint,  and,  in  default  of  appointment,  in  trust  to  assign  the  stock 
unto,  between  and  amongst  all  the  children  of  the  plaintiff  and  his  wife, 
equally  to  be  divided  between  them,  the  shares  of  sons  to  be  paid  to  them  at 
twenty-one  and  the  shares  of  daughters  at  that  age  6r  on  their  marriage,  and, 
if  any  of  s^ch  children  should  be  then  dead  having  left  issue  then  living,  then 
such  issue  should  take  his,  her  or  their  parent's  share ;  and  in  case  Mary  Pbip- 
son  should  die  without  issue,  or  in  case  there  should  be  such  issue  and  tbey 
ahould  all  die  under  age  and  without  issue,  then  upon  trust  to  assign  the 
60002.  stock  to  such  person  and  persons,  &c.,  as  Mary  Phipson,  notwithstand- 
ing her  covertnre,  should,  by  deed  or  will,  aj^int ;  and,  in  default  of  such 
appointment,  in  trust  to  divide  the  same  amongst  such  persons  as,  flt  Mary 
Phipson's  death,  should  be  her  next  of  kin  by  blood  under  the  statutes  of  distri- 
bution.   The  deed  then  contained  a  power  enabling  the  trustees,  with  the 
consent  of  the  plaintiff  and  his  wife  or  the  survivor  of  them,  and,  after  the 
death  of  the  survivor,  of  their  own  proper  authority,  to  sell  the  6000/.  stock, 
and  invest  the  proceeds  in  other  securities  or  in  the  purchase  of  real  or  lease- 
hold estates ;  and  also  a  power  enabling  Mary  Phipson  to  appoint  new  trus- 
tees of  the  trust  property.    This  deed  was  executed  by  all  the  parties  except 
Sampson  Tomlinson.    He  refused  to  execute  it  or  to  ratify  or  recognize  the 
arrangement  made  thereby,  the  same  having  been  entered  into,  as  his  ans- 
wer alleged,  without  any  notice  to  him. 
[•233]        'By  an  indenture  dated  the  22d  of  December,  1835,  and  made  be- 
tween Turner  of  the  first  part,  Mary  Phipson  of  the  second  part,  and 
A.  Ryland  of  the  third  part,  after  reciting  the  deed  of  July,  1833,  and  that 
Turner  was  desirous  of  resigning  the  trusts  reposed  in  him  thereby,  Mary 
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PhipBOD,  in  etmm  of  the  power  givefu  to  her  by  the  Mine  deed,  appohited 
A.  RyUod  to  be  a  new  trustee  of  it  in  the  place  of  Toroer. 

SnbeeqiMftCty  to  the  date  of  the  deed  of  Jaty^  1833,  the  {daintiff  and  hie 

'wile  weie  tdwiaedy  as  the  bill  alleged,  that  the  appointment  made,  by  Martha 

Tomlioaoo's  will,  of  the  600(W.  stoek  in  {blvox  of  the  plaintiff's  wife,  was  valid, 

and  thai  diey  had  executed  that  deed  under  a  mistakeir  impoession  respecting 

the  validity  of  the  appointment,  and  that,  by  reason  thereof  and  of  the  refusal 

of  Sampson  Tomlinsoa  to  execute  the  last  mentioned  deed,  they  were  Istititled 

to  tnat  the  same  as  inopemtive :  andaccoidingly,  the  plaintiff's  wife,  for  the 

purpose  of  exercising  the  power  given  her.by  Martha  Tomlinson,  made  her 

will  dated  the  26th  of  December,  1833,  md  which  was  signed  and  published 

by  her  in  the  pcesence  of  two  witnesses,  and  was  as  follows :  '<  I,  Mary  Phip^ 

aoQ,  wife  of  John  Phipson,  by  virtue  of  the  power  and  authority  given  to  me 

in  and  by  the  several  last  wills  and  testaments  of  my  late  father  and  mother 

and  of  the  late  William  Goore,  and  by  virtue  of  all  and  every  other  power 

me  themrato  enabling,  do,  by  this  my  last  will  and  testament,  give,  devi^i 

limit,  aifoint  and  confirm,  unto  my  said  husband  the  said  John  Phipson  ab* 

wdatdj^  all  sum  and  sums  of  money  in  any  of  the  public  funds  in  Great  Bri* 

Cain  and  eiaewheie,  and  all  other  moneys  and  securities  for  money  ami  other 

prfnatiai  estate  over  which  1  have  a  disposing  power  or  to  which  1 

am  entitled^  *^ther  in  possession,  revnsion  or  otherwise^  nnder  the    [*9M] 

said  wills  or  any  or  either  oi  them  or  by  any  other  meansJ^    Ryland 

was  one  of  the  attesting  witnesses  to  this  will. 

Mary  Phipson  died  on  the  3(Mi  of  December,  1^5,  leaving  the  plaintiff 
and  Cdoi  inlant  children  her  surviving ;  and,  after  her  death,  letters  of  admin* 
ietialion  with  her  will  annexed,  were  granted  to  the  plaintiff. 

The  ImU  was  filed  against  Turner  (in  whose  name  part  of  the  trust  property 
son  jnBaiofid)  Palmer,  Ryland,  James  Tomlinson^  Sampson  Tomlinasn  and 
the  childien  of  the  plaintiff  by  his  late  wife,  and,  after  stating  as  ibove^  it 
chaiged  that,  under  the  trusts  and  powers  contained  in  the  will  of  William 
Gooie,  it  was  competent,  to  Martha  Tomlinson,  to  appoint  the  trust  funds  to 
or  in  inisl  for  Mary  Phipson  during  her  life,  and,  after  her  decease,  to  or  in 
tnBt  for  such  person  or  p^sons  or  for  such  estates  and  interests  as  she  should 
by  will  appoint,  and  that,  if  Martha  Tomlinson's  will  was  a  valid  execntion 
oC  the  power  reserved  to  her  by  Goore's  will,  Mary  Phipson  became  fully 
sBthoriaBd  under  the  said  wills,  to  make  the  testamentary  appointment  so 
BMde  by  her  as  aforesaid  in  favor  of  the  plaintiff,  imd  that  the  same  was. a 
vdid  disposition  of  the  trust  funds  in  the  }daintiff 's  fevor ;  that,  in  case  the 
ptaiotiff  was  not,  by  the  means  aforesaid,  entitled  to  the  trust  funds,  it  was» 
St  least,  a  question  whether  the  same  belonged  to  the  infant  defendants,  or 
vheiher  the  same  passed,  under  the  ultimate  limitation  in  Goote's  will,  to  the 
duidren  of  Martha  Tomlinson  living  at  Goore's  death,  or  the  issue  of  such 
of  them  as  should  be  then  dead,  and  that,  in  the  last  mentioned 

Mary  Phipson  became  entitled  to  one-third  part  thereof,  as  *ooe    [*336] 
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of  the  ttree  chfldvea  of  Martha  Tondinson,  and  the  plaintiff,  in  her  right, 
was  then  entitled  thereto:  that  the  defendants  pretended  that,  by  rea^ 
•on  of  the  ezeeutioti  of  the  deed  of  July,  1833,  the  plaintiff  was  precluded 
fn»B  raising  any  question  with  respect  to  the  construction  of  the  aforesaid 
wills,  and  from  clatnung  any  interest  in  the  trust  funds  under  the  same,  and 
that  he  was  bound  toft  give  efiect  to  that  deed,  and  to  permit  the  trust  fuDds 
to  be  held  and  applied  npon  the  tnists  therein  expressed,  more  especially  as 
the  plaintiff  and  his  lale  wife,  and  the  latter  in  particular,  had  recognized  and 
confirmed  the  last  mentioned  deed  by  executing  the  deed  of  December,  1835 : 
but  die  bill  charged  that  the  deed  of  July,  1833,.  was  executed  under  a  mis- 
taken oonoeption  of  Mary  Phipson*s  rights  and  powers  under  Martha  Tom- 
Unson's  will,  and  that  it  was  never  intended  fhat  the  trust  funds  should  be- 
come liable  to  the  trusts  of  that  deed  in  case  the  power  of  appointtnent  re- 
served to  Mary  I%ipson  by  Martha  Tomlinson's  will,  was  valid  and  should 
be  well  exercised  by  her ;  and  that  the  trtests  of  the  deed  of  July,  1833,  weie 
QDt  framed  in  accordance  with  the  intentions  themin  expressed,  as  would  ap- 
pear by  reference  to  the  recitals  nnd  trusts  thereof:  that  the  plaintiff  and  bis 
late  wife  would  not  have  executed  the  deed  of  July,  1833,  if  they  had  been 
aware  that  the  t^tamentaiy  appointment  made  by  Martha  Tomlinson,  was  a 
valid  execution  x>f  the  power  reserved  to  her  by  Goore's-  will,  and  that,  under 
alich  testamentary  appointment,  the  ptaintiff's  k^te  wife  had  herself  the  power 
to  make  a  good  testamentary  appointment  of  the  trust  funds :  that  the  deed 
of  July,  1833,  was  executed  on  the  faith  and  in  expectation  that  all  the  par- 
ties thereto  would  concur  in  executing  it,  and  that  it  had  been  rendered  nu- 
gatory by  Sampson  Tomlinson's  refiisai  to  execute  or  recognize  it: 
[*236]  that  neither  *the  plaintiff  nor  his  lale  wife  had  done  any  such  act  for 
confirming  or  recognizing  the  last  mentioned  deed  as  wduld  preclude 
the  plaintiff  from  insisting  that  the  same  ought  not  to  be  held  binding  upon 
him^  alid,  although  his  late  wife  executed  the  deed  of  December,  1835,  she 
did  so  for  the  purpose,  merely,  of  insuring  the- proper  management  and  pro- 
tection of  the  trust  funds,  and  did  not  mean  thereby  to  recognize  die  deed  of 
July,  1833. 

The  bill  prayed  that  the  testamentary  appointment  made  by  the  plaintiff's 
late  wife,  might  be  estaUished  and  carried  into  effect,  and  that  it  might  be 
declared  that,  by  virtue  thereof  and  of  the  several  other  wills  or  testameotarf 
appointments  aforesaid,  and  notwithstanding  the  deed  of  July,  1833,  the  plain- 
tiff had  become  absolutely  entitled  to  (he  6000/.  stock :  and,  if  necessar^j 
that  the  last  mentioned  deed  might  be  declared  inoperative  and  void,  as 
against  the  plaintiff,  and  might  be  vacated  ;  and  that  Turner,  PtJmer,  nnd 
Byland  might  be  decreed  to  tmnsfer  the  6000/.  stock,  to  the  plaintiff,  dis- 
charged from  the  trust  of  that  deed ;  or,  otherwise,  that  the  rights  and  inte- 
rests of  the  plaintiff  and  all  other  parties  claiming  to  be  interested  in  the 
6000/.  stock,  might  be  ascertained  and  declared  and  secured  for  their  benefit. 

Mr.  KMgkt  Brwemi  Mr.  OirdlMone,  for  the  plaintiff  :~The  first  ques- 
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tioQ  is  as  to  the  Talidiiy  of  the  appointment  made^  by  Mr^*  TomlinsoBi  in 

iavot  of  her  daughter  Mrs.  Phipson. 

In  Br^  r.  Hammersle]f{a)  your  Honor  deeided  'that,  where  a  [*237] 
pow€r  was  gtfen  to  appoint  a  fund  to  the  children  of  the  donee,  an 
appointiaent  to  a  daughter  of  the  donee,  for  her  separate,  uae  for  life,  with  a 
power  to  diapoae  of  the  capital  after  her  death,  was  good.  That  ca^  was 
afirmed  by  the  House  of  Lords,  under  the  name  of  Brap  ▼.  JBree^  and  is  a 
coodosive  authority  in  (avor  of  the  validity  of  the  appointment  in  question. 
The  mother's  appointment  did,  in  effect,  give  the  whole  beneficial  interest  ia 
the  6000/.  stock  to  her  daughter,  but  in  a  particuhar  maimer.    Hales  ▼•  jSfor- 

The  next  question  is  as  to  the  effea  to  be  given  to  the  deed  of  July,  1S33. 

That  deed  was  executed  under  a  mistaken  conception  of  the  rights  of  .the 
paititt.    It  recites  that  it  was  conceived  that  the  appointment  of  the  stock  to 
Mim.  Phipson  for  her  life,  was  good,  but  that  the  power  to  enable  her  to  dis* 
poae  of  it,  was  void,  as  being  an  excessive  execution  of  the  power  given  to 
Mrs.  Toialinaoa  by  W.  Goore's  will ;  and  that  it  was  also  conceived  that,  if 
such  power  should  be  valid  and  should  not  be  exercised  by  Mrs.  Phipson, 
the  reveisiooary  interest  in  the  stock,  expectant  on  her  death,  would  belong 
to  &,  Tomlioson  and  James  Tomlinson  and  the  plaintiff  and  his  wife,  or 
some  or  one  of  them.    The  deed,  therefore,  proceeds  on  the  ground  either 
that  the  power  was  not  good^  or  that  it  would  not  be  exercised  by  Mrs.  Phip- 
son.   The  recitals  take  no  notice  of  the  event  that  has  happened,  namely,  of 
the  power  being  good  and  beihg  exercised.    If,  therefore,  Mrs*  Phipson  had 
the  power  and  exercised  it,  it  was  not  the  intention  of  the  parties  to  interfere 
with  faet  power ;  and,  that  being  so,  there  is  an  end  of  the  question. 
Besi(]es,  S.  Tomlinson  never  executed  the  deed :  ""and  it  is  immate-    [*338] 
jui  wbeAerbe  now  assents  to  be  bound  by  it  or  not,  as  he  did  not 
taeot  in  the  lifetime  of  Mrs.  Phipson. 

The  next  question  is,,  what  was  the  position  of  the  parties  ta  the  deed,  and 
vho  were  intended  to  be  bound  by  it  ?    The  persons  named  as  parties  to  it, 
an  Mr.  and  Mrs.  Phipson  (the  latter  of  whom,  according  to  the  recitals  of  the 
deed,  was  considered  not  to  have  a  valid  power  of  appointment  oyer  the  stock) 
lai  Simpson  and  James  Tomlinson,  who  were  entitled  to  it  if  either  she  had 
Bott  falid  power  or  did  not  exercise  it    Mrs.  Phipson  had  no  interest  in  the 
iind  which  she  could  assign :  she  had  merely  a  life  interest  with  a  testamen- 
tary power  of  appointment,  the  validity  of  which  was  .questionable.    The 
oi^  of  the  deed  was  to  bind  the  interests  of  Sampson  and  James  Tomlin- 
toQ  ia  the  event  of  the  power  not  being  valid  or  not  being  duly  exercised. 
No  inienticxi  whatever  q>pears,  on  the  deed,  of  binding  the  interest  of  any 
oiha  person.    How  then  can  it  be  contended  that  the  new  interest  of  the 
bdand,  b  bound  by  this  deed,  which  was  executed  with  an  entirely  dif-- 
ferestTiew. 

if ;  A^  T«L  3,  Ik  513.    Sm  alM  3  Qaik  It  Fin.  453.  (&)3V6S.899. 
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Then  it  will  be  said  that  Mrs.  Phipson  afterwards  executed  a  deed  by 
which  a  new  tnistee  of  the  stock  was  appointed,  and  which  altered  the  posi- 
tion  of  the  parties.  On  the  26th  of  December,  1833,  Mrs.  Phipson  made 
the  testamentary  appointment  in  favor  of  her  husband,  and,  on  the  22dof 
December,  1835,  she  executed  this  deed,  which  was  made  between  Turner  of 
the  fiiHst  part,  herself  of  the  second  part,  and  Ryland  of  the  third  part;  and 
the  only  object  of  it  was  to  appoint  Ryland  a  trustee  of  the  stock  in  the  place 

of  Turner.  Mr.  Phipson  was  not  a  party  to  that  deed,  and  tlierefore 
f*239J  •he  cannot  be  affected  by  it.  It  proceeded  on  the  footing  of  the  deed 
'  of  July,  1S33 ;  and,  if  Mr.  and  Mrs.  Phipson  were  not,  as  we  contend 
tiras  the  case,  bound  by  that  deed  before  the  subsequent  deed  was  execnted, 
they  were  not  bound  by  it  afterwards ;  for  the  subsequent  deed  gave  no 
greater  effect  to  the  deed  of  July,  1833,  than  it  had  before.  We  submit, 
therefore,  that  there  is  nothings  in  this  case  to  preclude  Mr.  Phipson  from 
claiming  under  the  testamentary  appointment  made  by  his  wife. 
.  The  Solicitor  General  for  the  defendant  Sampson  Tomlinson :— This  is 
ft  most  unfair  attempt  on  the  part  of  the  plaintiff.  In  his  wife's  lifetime  he 
executed  a  deed  which  gave  him  all  that  he  could  reasonably  require;  and 
he  now  comes  to  the  court  and  says  that  he  is  not  bound  by  the  deed  which 
he  executed.  He  is  seeking  to  undo  his  own  voluntary  act.  The  bill  itself 
alleges  that,  after  the  death  of  Martha  Tomlinson,  doubts  were  suggested  as 
to  the  validity  of  the  appointment  of  the  6000/.  consols  made  or  purporting 
to  be  made  by  her  will,  and  as  to  the  rights  and  interests  acquired,  by  Mary 
Phipson,  under  the  same ;  and,  thereupon,  it  was  agreed,  between  Sampson 
Tomlinson,  and  James  Tomlinson  and  the  plaintiff  and  his  wife,  that  a  deed 
of  arrangement  should  be  entered  mto  and  executed,  by  all  the  said  parties, 
with  a  view  to  effectuate  the  intention  of  Martha  Tomlinson  as  expressed  in 
her  will.  The  deed  of  1833  is  then  set  forth,  which  recites,  with  greater 
particularity,  the  doubts  that  were  entertained  respecting  the  validity  of  the 

appointment,  and  that  S.  Tomlinson  and  James  Tomlinson  and  the 
f  •240]    plaintiff  and  his  wife,  in  order  to  obviate  any  *doubts  respecting  the 

same,  had  agreed  to  assign  the  stock  upon  the  trusts  thereinafter  ex- 
pressed. So  that  the  plaintiff,  being  fully  aware  that  there  were  doubts  as  to 
the  validity  of  the  appointment,  agrees  to  settle  them  by  executing  this  deed 
of  1833.  He  executed  the  deed  accordingly,  and  concurred  in  transferring 
the  fund  to  the  tmstees  of  that  deed.  The  question  then  resolves  itself  into 
this,  namely,  whether,  there  being  doubts  existing  between  the  parlies  as  to 
their  rights,  and  the  plaintiff  having  agreed  to  put  an  end  to  those  doubts  by 
settling  the  fund  in  a  manner  the  most  beneficial  to  himself  that  could  be,  is  he 
now  at  liberty  to  say  that  he  will  not  be  bound  by  that  settlement  ? — [The  Vice- 
Chancellor :  How  was  Mrs.  Phipson  bound  by  the  deed  ?  The  power  ffi^^n  ^^ 
her  by  Mrs.  Tomlinson's  will,  was  testamentary.  How  then  could  any  instru- 
ment executed  by  her,  which  was  not  testamentary,  be  an  execution  oi  h^ 
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po\rer  TJ  [1]— Sopposing  that  Mrs.  Phipson  was  not  bound  by  the  deed  ;  yet  her 
1)  usband  miist  be  bound  by  the  agreement  that  he  had  entered  into,  and  he  must 
l>e  held  to  bare  taken  the  fund,  under  her  will,  as  a  trustee  for  carrying  thte  trusts 
of  the  deed  into  eflect.  What  reason  is  there  for  supposing  that  dkB  would  have 
made  socfa  a  will,  if  she  had  not  known  that  her  husband  was  bound  by  the 
deed  7  By  executing  the  deed,  the  husband  bound  himself  to  settle  the  pn>* 
petty  upon  the  trusts  of  that  deed,  and  his  ^n^ife  made  her  will  upon  the  fidlh 
tbat  he  was  so  bound.  Besides,  it  is  very  doubtful  whether  the  wife's  will 
wms  not  revoked  by  the  deed  of  1835. 

Mr.  James  Russell  with  the  Solicitor  General : — ^The  case  of  Brtiy  v. 
Hammersley  has  no  application  to  the  present  case.    In  that  case  there 
wais  only  one  child  of  the  marriage,  and  (he  teni  question  was  whe* 
ther,  *as  the  husband  insisted  in  Ills  bill,  the  power  contained  in  the    [*341] 
setttonent  of  1805,  had  not,  on  that  account,  became  inoperative, 
^llsere  the  mother  directed  the  trustees  to  pay  the  income  of  the  fund  to  suck 
peraoa  or  persons,  &c.,  as  her  child  should,  either  by  deed  or  by  will,  appoint, 
and.  in  defiiult  of  appointment,  to  the  child,  for  her  separate  use  for  her  life, 
andj  after  her  death,  to  transfer  the  fund  to  her  eitecutors  or  adniinistrators. 
Here  the  power  given  by  Goore's  will,  is  to  appoint  the  funds  to  the  children 
of  Mrs.  Tomiinson,  the  donee,  or  the  issue  of  such  of  them  as  should  be 
dead ;  and  Mrs.  Tomiinson  appoints,  to  her  daughter  and  her  issue^  in  man- 
ner following :  the  dividends  are  given  to  the  daughter  for  her  separate  use 
for  life,  with  a  general  power  of  appointment  by  will,  not  by  deed ;  and,  in 
deGinit  of  appointment  and  in  case  the  daughter  should  not  leave  any  child 
or  grandchild  the  stock  is  given  to  other  objects  of  the  power.  *  The  endea- 
Tor  to  gWe  Mrs.  Phipson  a  power  to  appoint  by  will  generally,  is,  altogether, 
(M  of  the  terms  of  the  power  given  by  Goore's  will.    Alexander  v.  Alex^^ 
smder^a)    We  submit,  therefore,  that  the  appointment  made  by  Mrs.  Tom* 
lifisoo,  was  invalid  beyond  the  life  estate  given  to  her  daughter;  and  that 
this  case  difiers  from  Bray  v.  Hammersley,  as,  there,  the  only  appointee  got 
the  fund  in  the  most  beneficial  manner  possible,  and  there  was  no  attempt  to 
give  it  to  any  other  person.    [The  Vice-ChanceHor :  The  parties  to  the  deed 
of  1S33,  profess  it  to  be  their  intention  to  carry  the  intention  of  Mrs.  I'om- 
Imson  into  effect.    Her  intention  was  to  exclude  the  husband  of  her  daugh* 
ler ;  but,  by  the  deed,  they  give  him  a  life  interest  in  the  stock.    The 
deed,  as  I  understand,  does  not  at  all  poifit  to  this,  namely,  that,  *if    [*242] 
the  wife  shoald  appoint  the  stock  to  her  husband,  he  should  hold  it 
8S  a  trustee  for  his  children.    The  parties  might  easily  have  bound  any  rights 
that  they  might  have,  by  expressly  doing  so :  but  I  do  not  see  that  they  have 
used  miy  words  for  that  purpose.] 

.  c)  S  Vex.  640. 

(1]  That  th»  eaeomioQ  of.  a.  power,  by  deed,  which  ought  to  have  been  executed  by  will,  will 
Mt  be  lunedied  ;  bat,  that  the  defective  exeention  of  a  power  by  will  when  it  ahould  have  been  by 
drad,  nay  be  aided  ;  and  for  the  reason  of  the  diitinetioiif  tee  1  Story't  Eq.  i  173. 
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Ur.  Wigram  for  James  Tomlinson : — The  plaintiff  is  suing  in  a  repie 
aentative  charaeter,  but  he  was  a  party  to  the  deed  of  1833,  in  his  individaal 
character.  In  Nail  v.  Punier{a)  the  wife  had  a  separate  interest  for  life 
with  a  poweF  to  i^point  the  capital  by  will.  The  trustees,  at  the  request  oi 
tbs  husband,  sold  out  the  stock.  Afierwards,  die  wife,  by  her  will,  ezer 
cisad  her  power  in  favor  of  her  husband  j^  and  he^  after  her  death,  sought  tc 
compel  the  trustees  to  replace  the  stock :  but  the  court  said  that,  as  be  was  a 
party  to  the  transaction,  he  could  not  sue  the  trustees.  That  case  is  precisely 
in  point :  for  here  the  husband  was  a  party  to  the  deed  of  1833,  and  got  a 
consideration  for  joining  in  the  execution  of  it  Next :  Mrs.  Phipson  perpetu- 
ated the  trusts  of  the  deed  of  1833,  by  appointing  the  new  trustees :  and  the 
court,  we  apprehend,  will  hold  that  appointment  to  be  a  revocation  of  her  will. 
Mr.  T\imer  with  Mr.  WigraTht — It  is  apparent,  on  the  face  of  Mrs.  Tom- 
linson's  will,  t'mt  she  intended  to  provide  for  the  issue  of  Mrs.  Phipsooj 
although  she  could  not  le^Ily  do  so.  The  parties  to  the  deed  of  1833,  intend- 
ed to  carry  into  effisct  the  intention  of  Mrs.  Tomlinson  in  favor  of  the  children 
and  issue  of  Mis.  Phip9Dn«  The  question  is,  whether  that  deed  is  to 
[*943]  be  defeated  by  Phipson's  claim  ?  The  deed  *is  a  contract,  by  all  the 
parties,  that  the  property  shall  he  held  upon  the  trusts  of  the  deed. 
Can  then  Phipson,  who  is  a  party  to  it,  claim  against  it  and  defeat  it? 

Mr.  Jacob  and  Mr.  Booths  for  the  defendants  Turner  and  the  children  of 
Mr.  and  Mrs.  Phipson: — ^The  court  cannot,  at  the  suit  of  the  father,  take 
from  the  children  the  interests  given  to  them  by  the  deed  of  1833,  which 
was  executed  by  the  father.  If  the  father  is  right  in  saying  that  he  is  not 
bound  by  th&t  deed,  the  consequence  is  that  he  has  a  right  to  file  a  bill  against 
the  executors  of  Goore  and  tlie  executors  of  Mrs.  l^omlinson,  to  compel  them 
to  replace  the  600(K.  stock  and  to  transfer  it  to  him :  but  Nail  v.  Punter  is 
a  strong  authority  against  that. 

Supposing  that  the  power  given  to  Mrs.  Phipson  was  valid,  and  tliat  it 
was  well  exercised  by  her  will,  her  will  was  revoked  by  the  deed  of  lS3d ; 
fcnr  it  purports  to  devote  the  fund  to  other  trusts  and  purposes,  namely,  the 
trusts  and  purposes  of  the  deed  of  1833. 

Bat  we  contend  that  the  power  was  not  valid.  In  Bray  v.  Hammerslet/f 
the  power  given  by  the  settlement  was  given  in  much  more  extensive  terms 
than  the  power  given  by  Goore's  will,  and  the  appointment  made  under  it, 
was  essentially  different  from  the  appointment  made  by  Mrs.  Tomlinson. 
By  Goore's  will,  Mrs.  Tomlinson  was  authorized  to  appoint  the  funds  to  all 
and  every,  or  such  one  or  more  exclusive  of  the  other  or  others  of  her  chil- 
dren, or  of  the  issue  of  such  of  them  as  should  be  dead,  in  such  parts,  shares 
or  proportions  as  she  should  direct.  In  Bray  v.  Hammersley^  the  appoint- 
ment was,  in  effect,  an  appointment  to  the  daughter  herself.  The 
[*244]  *power  given  to  Mrs.  Phipson,  after  her  life  estate,  was  a  mere  caked 
power ;  it  was  not  either  a  part,  a  share  or  a  proportion.    The  power 

(it)  ilnte,  vol.  5,  p.  555. 
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given  to  Mis.  Tomlinsoa  v«B|  to  give  pioperty,  not  apavar^  to  her  children. 
Campbell  v.  &miy9.(a) 

Mr.  Girdksiame  in  reply,  said  that  there  was  nothing  in  the  deed  of  1833» 
^wbidi  showed  that  the  parties  intended  to  bind  any  Jnterest  in  the  fund 
iRrhidi  Air.  Phipson  might  thereafter  acquire :  that  there  was  an  anzions  in* 
apparent  on  the  face  of  the  deed,  to  prevent  its  operating  to  defeat 
Pbipson's  testamentary  power :  that,  in  Nail  v.  Punier^  ^e  husband 
had  leceiTed  the  proceeds  of  the  sale  of  the  stock,  and  wto  seeking,  by  his 
bdl,  to  aYsil  himarif  of  his  own  wrong. 

The  Tick-Chancellor: — Suppose  that  Mrs.  Tomlinson  had  appointed 
the  60001.  coosols  to  her  daughter,  Mrs.  Phipson,  and  then  had  directed  that 
nch  pan  of  the  fund  as  should  not  be  disposed  of  by  will  or  otherwise^ 
afaooU  go  to  her  two  sons ;  it  cannot  be  disputed  that  that  would  have  been 
a  good  exercise  of  her  power.    Is  not  such  a  disposition  the  same,  in  sub- 
stance, as  a  gift  of  the  fund  to  her  daughter,  for  her  separate  use,  with  a 
tastamentary  power  of  appointment,  and,  in  default  of  that  appointment,  to 
the  tvosons}    If  Mrs.  Tomlinson  had  named  certain  persons  as  appointees, 
who  did  not  iStU  within  the  deacripti(»  of  her  own  children  or  issue  of  her 
cfaddneo,  the  appointment  woukl  have  been  void  to  that  extent :  but,  when 
she  gitesi  to  Mrs.  Phipson,  a  separate  interest  for  her  life,  and  a  sepa- 
me  power  of  'af^intment  by  will,  she  is,  in  iact,  giving  her  an  in-    [*845] 
taeet,  though  it  is  a  more  limited  mode  of  giving  her  the  property. 

If  Mr.  Phtpaon,  when  he  executed  the  deed  of  July,  1833,  meant  to  deal 
with  fbe  interest  he  then  had,  that  is  one  thing ;  but,  if  he  meant  to  deal  with 
the  imesesl  which  he  might  subsequently  acquire,  that  is  quite  a  differani 
Ihii^.  It  is  very  extraordinary,  if  the  parties  to  that  deed  meant  to  bind  Mr. 
Phipson  with  respect  to  any  interest  he  might  thereafter  acquire  from  his 
wife  by  fisstamentary  appointment,  that  they  did  not  say  so.  It  is  a  ranarica- 
bis  ieaime  in  this  case  (where  it  is  quite  obvious  that,  if  the  parties  had 
Bieaat  the  thing,  they  m%ht  have  expressed  it  in  definite  words,)  that  there 
shndd  be  any  contention  that  though,  in  point  of  ftct,  the  instrument  has  ik> 
such  words,  it  must  be  said  that  the  meaning  of  it  is  tantamount  to  such  wcnrds. 

b  there  any  thing  like  a  bargain,  on  the  fiebce  of  the  deed,  is  there  any 
siqKdatioii  that  Mrs.  Phipson  should  not  execute  her  power  ?  If  there  had 
been  a  recital  introduced  into  the  deed  to  the  effect  that  Mrs.  Phipson  had 
cflnaented  not  to  execute  her  power,  though  it  would  not  have  bound  her,  yet 
iivoold  have  been  a  good  intimation  of  the  intention  of  the  parties;  but,  if 
tbne  is  no  reference  to  her  not  executing  the  power,  it  seems  to  mci  in  the 
Rnit,  that  they  wished  to  leave  it,  altogether,  to  her  to  execute  the  power 

jot  as  she  pleased.    It  is  so  perfectly  notorious,  among  the  profession,  that  a 

party  may  bind  the  interest  which  he  may  at  a  future  time  acquire  by  a 

eill,[l]  that    1   cannot   but  think  that,  if  the  intmtion  of  the  gentle- 

(«}  1  Sebo.  Sl  Jjtt  381. 

[1]  Vil*  W€Uker€d  t.  W$th€r$d,  9  Sim.  183, 199,  n.  1. 
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[*346]  man  who  prepaid  ibis  instrament,  had  l^een  to  hind  aoy  futore  V 
terest  that  might  be  acquired  by  Mr.  Phipson  under  his  wife's  will, 
the  deed  would,  itself,  hare  contained  a  direct  pirovisioa  to  that  effect,  or  at 
any  rate  a  provision  that  nothing  that  might  be  done  by  Mrs.  Phipson  in  the 
execution  of  her  power,  so  far  as  it  tended  to  vest  the  property  in  any  other 
person,  should  be  for  any  other  purpose  than  the  purposes  of  the  deed,  and 
that  the  natural  and  obrioiis  inference  from  the  deed  itself,  is  that  it  was  not  m- 
tended  to  prevent  the  execution  of  the  power  by  the  wife  in  any  way  she  i^eased. 

In  order  that  I  may  be  certain  as  to  the  contents  q(  the  deed,  I  will  read  it 
over  before  I  diqx>se  of  the  case. 

7th  May^-^TnE  Tice*Chancbllor  : — I  have  read  over  this  instromeDt 
which  was  executed  after  the  appointment  had  been  made  by  Mrs.  TomliDson. 

I  do  not  see  any  substantial  difference  between  the  44ipointment  that  Mis. 
Tomlinson  made^  and  that  one  which  the  House  of  Lords,  in  affinniug  m; 
decision  in  Broff  v.  Hammerslej^y  hdd  to  be  good ;  for-  the  power  of  appoint- 
noent  is,  in  eflbct,  an  interest  giyen  to  the  party. 

But  the  question  mainly  turns  upon  this  instrument  of  July,  1833 ;  and 
ihd  question  upon  that  instrument,  is  whether  it  is  to  be  taken  as  one  which 
had  the  effect  of  binding  that  interest  which  Mr.  Phipson  took  by  vinoe 
of  the  appointment  which  was-  made  by  his  wife  after  the  execution  of  this 
deed.  Now  the  deed  professes  to  be  made  between  Sampson  Tomlinsoo; 
James  Tomlinson,  and  Mr.  Phipson  and  his  wife,  of  the  ooe  put 
[%47]  and  two  gentlemen  of  the  name  of  Turner  aad  Palmer,  as  *tnistees. 
of  the  other  part ;  and  it  recites,  first  of  all,  the  wiHof  William  Goore, 
which  gave  the  fund  in  question  to  Ulizabetb  Gooie  for  life,  and  then  to  His- 
Tomlinson  for  life,  with  remainder  to  her  childrw,  or  the  issue  of  such  of 
them  as  Aould  be  dead,  and,  if  more  than  one,  in  sudi  parts,  ahares  and  pio- 
portions  as  she  should  appoint  by  her  will,  and,  in  de&ult  of  appointment,  ia 
trust  for  the  child  or  children  of  Mrs.*  Tomlinson  who  should  be  living  at  the 
time  of  the  testator's  decease,  or  the  issue  of  such  of  than  as  should  be  deed. 
Then  time  deed  recites  the  death  of  Gooi«  and  the  death  of  Elisabeth  Gooie; 
and  then  it  recites  the  appointment  which  was  made  by  Mrs.  Tomlinsov; 
and  the  first  question  is,  what  is  the  eflbet  of  the  appointment  that  Mrs.ToDh 
linson  made  ?  Why  it  gave  the  interest  of  the  fund  to  Mrs.  Phipacm  for  ba 
life  for  her  separate  use;  and  it  then  gave  her  a  general  power  of  qipoiot- 
ment  by  will.  That,  therefore,  was  not  an  appointment  of  the  whole  ioieiest 
in  the  fiind ;  but  the  absolute  reversion  of  the  fimd,  would  remain  undiqiosed 
of,  altogether,  if  there  was  no  testamentary  appointment ;  and  the  conse- 
quence therefore  was  that  that  reversionary  interest,  subject  to  the  oentingeo- 
cy  of  there  being  a  testamentary  appointment,  would  belong  to  the  two  bro- 
thers of  Mrs.  Phipoon,  and  to  Mr.  and  Mrs.  Phipscm  in  her  right  Then  the 
parties,  having  recited  the  effect  of  the  appointment^  recite  that  it  is  con- 
ceived that  the  gift  or  appointment  of  the  inteiest  and  dividends  of  the600(U- 
to  Mary  Phipson  for  her  life,  is  good,  but  that  the  power  to  enable  Mary 
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Phipaoo  to  impose  of  the  sum  of  60002.  and  die  intoresit  tbereof,  is  Toid,  as  hay- 
ing c3E0»6dBd  the  power  given  to  Martha  Tomlinson  by  the  will  of  WiUtam 
GoQie;  Oat  it  is  aba  Goncdved  that,  if  sacfa  power  dioold  be  valid  and  sb 
not  be  aiereised  by  Mary  Phipson,  thea  and  is  eidier  event,  the 
•letaaiuuaqr  ioteRst  in  the  sum  of  60002.  consols  expectant  on  the  de-    [*d48] 
oeuecf  Mary  Phipson,  belonged  to  Sampson  Tomlinson,  James  Tom- 
ioiSQo,  John  PhipsonaadMaryhiswife,  orsomeoroneof  them.    TheexpiesL 
siaoj  ^adier  event,"  means,  as  I  understand  the  instmmoit,  eiih&c  the  event  of 
of  the  teitamentary  power  of  disposition  given  to  Mrs.  Phipson,  being  void,  or 
(be  event  of  its  being  valid  and  of  her  not  exercising  that  power ;  and  then  it 
lecites  tliat  the  two  Tomlinsons  and  Phipson  and  his  wife,  in  ord^  to  obviate 
an  V  (fanibis  le^Kcting  the  same  ai^  to  carry  the  intention  of  the  testatrix  Mart^ 
TornKpson  into  efieet,  had  agreed  to  assign  thefond  to  two  trustees  on  thetrusts 
theiesfter  declaied.    Then  it  is  observable  that  the  parties  of  the  finst  part, 
aecoriii^  to  their  several  and  respective  estates  and  interests  in  the  piemise^ 
aosigQ  md  transfer  the  fund,  describing  it,  ^  and  aU  the  estate,  right,  title,  in- 
teiest.  ve,  trust,  property,  possession,  possibility,  claim  and  demand  wfaatso- 
efcr,  both  at  law  and  in  equity,  of  them  the  said  Sampson  Tomlinson,  James 
Tonlmson  and  the  jdaintiff  and  Mary  his  wife,  or  any  or  either  of  them,  of, 
m  and  to  the  said  sum  of  6000^. :"  and  this  assignment  is  expressed  to  be 
■ade  to  the  gentlemen  named  as  trustees  in  trust  to  pay  the  interest  to  Mrs. 
VhipMi  doriiig  her  life  for  her  separate  use,  and  th«n  to  Mr^  Phipson,  and 
Aei  to  tnnsfer  the  fimd  among  their  children,  according  to  their  joint  ap* 
ywiinwnt,  or  as  the  snrvivoi^  should  appoint ;  and,  in  de&alt  of  appointment, 
VDODg  4iB  children  in  the  usual  form ;  and,  in  ttie  event  of  there  being  no 
cbSAna  to  lake  vested  interests,  then  the  fund  is  to  go  to  those  persons  who 
vooidbeeatilled  to  the  clear  residue  of  Mrs.  Phipson's  estate  in  ease  she  died 
iBiatile  and  unmarried.    That  is  the  effect  of  the  deed,  though  the 
viirirtbsi  aie  used  are  rather  different.    Then  there  follow  "certain    [*319] 
ftofiaooB  which  axe  analogous  to  the  power  of  cbaaging  stocks  and 
sBenritiesin  a  common  settlement :  and  then  thereappearstome  to  be  something 
iHher  BMierial  with  respect  to  the  construc^n  of  the  instrument;  beeanae  I 
^■enre  thai  it  is  provided,  '<  that,  in  case  the  trustees  or  either  of  than,  or  any 
teore  tmatees  should  haiq)en  to  die,  or  be  desiroHs  to  be  discharged  fronv  or 
neglect  or  refuse  to  act  in  the  tntsts  thereby  created,  at  any  time  ex  times  be* 
ton  the  same  diould  be  folly  performed  or  otherwise  deleffmined^then  andm 
•If  sQoh  caae  it  diould  and  might  be  lawful,  to  and  for  the  said  Mary  Phip« 
an,  to  iKMkiiBate  and  appoint  any  other  person  or  peiaoBs  to  be  a  trustee  or 
tnrtees  for  the  porposes  aforesaid ;''  and  no  power  of  appointing  new  imsteea 
v  gifen  to  any  one  but  her :  and  then  there  follows  a  covenant,  in  thoBatme. 
of  a  covenant  for  funher  assurance ;  and,  in  that  covenant,  no  allusion  what- 
eier  js  made  either  to  the  execution  or  non-execution  of  the  power  given  to 
Mn.  PhipaonX^O    'Then,  in  the  same  year  1833,  Mrs.  Phipson  executed  thd 

» 
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testamentary  ifistmmait  in  question,  which  bean  date  in  I>eoeniber  in  tint 
year;  and  then, in  a  subeeqnent  year,  namely  on  the  BSid  of  l>eceBober,  1835, 

she  did,  in  professed  execution  of  the  power  given  hy  the  tmatrdeed,  i^int 
Arthur  Ryland  to  be  a  new  trustee  of  that  deed.  It  is  lemailcaUe  that  Ar- 
thur Ryland,  who  was  so  appointed  to  be  the  trustee  of  the  deed,  apfem  to 
be  one  of  Ae  witnesses  to  the  exeeution  of  the  testamentery  power.  Nov,  h 
certainly  strikes  me  that,  if  the  intention  of  the  parties  had  been  to  bind,  at 

all  events,  the  power  which  Mrs.  Phipson  had,  either  in  die  way  of 
[*250)    providing  that  i^e  should  not  exercise  the  ^testamentary  power  or  bf 

providing  that,  if  she  did  exercise  it  in  &vor  of  any  of  the  parties  to 
the  deed,  then  such  interest  as  those  parties  took  should  be  bound  by  the 
deed  and  should  not  be  taken  by  the  party  for  his  own  benefit,  an  olijectso 
simple  as  that,  might  have  been  provided  for  in  the  easiest  and  simplestQiafi- 
ner.  But  the  parties  do  not  do  anything  like  that;  they  merely  makethe 
deed  in  the  form  I  have  mentioned:  and  then  the  questkm  arises,  bas  the 
deed,  in  that  form,  at  all  bound  Mr.  Phipsim,  in  the  event  that  has  anaen, 
nmnely,  of  his  being  the  appointee  of  his  wife  of  the  whole  fiuid,  lo  subjeet, 
what  he  takes  by  virtue  of  the  power  of  appointment,  to  the  trusts  of  the 
deed?  My  opinion  is  that  it  has  not.  It  is  observable  that  the  partieacoQ- 
templated  the  interests  whic^  they  ttren  hi^d :  for  they  recite,  first  of  all,  that 
it  was  conceived  that  the  testamentary  power  given  to  Ifes.  I%ipson  vtf 
void ;  and,  next,  that,  if  such  power  flhould  be  valid  and  not  executed,  tbea 
the  reversionary  interest  in  the  fund  would  belong  to  S.  Tomlinson,  James 
Tomlinson  and  Mr.  and  Mrs.  Phipson.  They  then  assign  and  tranafisr,  ac- 
cording to  their  respective  estates  and  interests ;  and  they  profess  to  convey 
the  fund  and  all  their  estate  and  interest  in  it;  imd  it  is  perfectly  plain  that, 
at  the  time  whw  tfie  instrument  was  executed,  Mr.  Phipson  and  his  wife  aod 
her  two  brothers  had  an  interest  which  might  have  taken  eftot  m  pooeaaoQ 
if  she  never  exercised  her  testamentary  pow^ :  and  it  is  that,  I  apprabo^ 
which  is  the  subject  of  assignment  by  the  deed,  and  that  only ;  and  I  sm  the 
more  confirmed  in  that  opinion  by  this  feet,  namely,  that  the  power  ottf- 
pointing  new  trustees  is  given  to  Mra.  Phipson  only.    For  what  resaoncooU 

Ae  peirties  have  done  that,  but  for  this, namely,  that,  during  herova 
{*251]    life^  she  had  an  interest  in  the  fund  *for  her  separate  us^  aod  die 

also  had,  in  herself^  ftat  testamentary  power  whkh  she  might  have 
exercised  in  the  aao^e  manner  as  if  she  had  been  plenary  owner  of  the  Aukz 

in  question ;  and,  therefoe,  it  was  ri^t  and  natural  that  she^  who  seemed 
to  have  all  the  dominion  over. the  fond, should  have  the uisaal pov^ ^ 
naming  the  persons  who,  feom  time  to  time,  should  succeed  any  one  of  the 
traste«who  might  happen  to  be  incpabte  of  mating  in  Ite  trart :  M  f* 
that  reason,  I  think  that  this  execution  of  the  power  to  appoint  new  trustees, 
cannot  be  taken  to  be  a  revocation  of  the  will :  but  it  is  also  quite  eoUatenl 
to  the  exeention  of  the  testamoitary  power^  and  is  only  meant  to  bean  execu- 
tion of  the  power  which  is  giv^i  by  this  deed  in  the  event  of  Mis.  Phip^^ 
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kr original  testftmentary  pow«p.    Andrea  the  best xioiiriderar 
I  cui  giw  Ihe  aiifegecty  my  opiziba  ia  that  80  fitf  as  a  les^^ 
to  Mr.  Fhi^Boo%  claim  to  the  absolute  ownership  of  the  fand|  it  must  totally 


•EsTCOURT  V.  EwiNGTON.  [•252] 

1639:3diaiUMa7^Ftactice:  Hnriwnd  and  Wife. 

kBTui^ianiad  afaiast  a  mamed  man  for  want  of  answer  of  bimself  and  infe,  tb* 
€tfi  ctTfma  bat  that  the  hnaband  was  msanoy  and«  thofeibr0»  incapable  of  an* 


OidBorf  thii  Iho  wiferiMold  anover  aeparately,  and  that  the  senior  six  cleric  not  towaidthe  cansoy 
^ksaid  bs  a|ipointed  guardian  to  the  husband  to  put  in  his  answer. 

k  MAftRiBO  man  and  his  wife  were  two  of  the  defendants  in  this  cause* 
Ad  sflfhrnent  haTiog  issued  against  the  former  for  want  of  answer  of  hioi- 
Bctf  lod  wifi^  the  sheriff  returned  oepi  corpus  hot  that  the  husband  was  in- 
suM^  od  on  that  aocouni,  was  incapable  of  answering. 

Mr.  Skadwellt  for  the  [daintiffy  thereupon  moved  that  the  wife  might  be 
eampeiled  to  pat  in  an  answer  for  herself  and  her  husband. 

liie  Tioe-Chancellor  desired  the  Registrari  Mr.  Walker,  to  ascertain  what 
vas  die  proper  order  to  be  made  in  such  a  case. 

Mr.  Walker  furnished  his  Honor  with  the  following  extracts  from  Reg. 


Lethlet  v.  Tatlor. 

Raff.  lib.  ITSS,  fo.  1S9 

AxMtadmmai  haTing  issued  against  the  defendant  Taj^or,  £of  want  of 
hitmdbm  wtfe^s  appaarance,  the  shertf  returned  itstt  ett  invMius.  The 
oilfen  IB  ^pieslion  aiMe  in  right  of  the  wife,  and  it  appealed,  by  affidaviti 
tint  the  husband  was  gone  abroad.  The  plaintiff,  therefore,  moved  that  he 
imght  be  at  liberty  to  sue  out  process  of  contempt  against  the  wife,  to  com- 
pd  her  to  ^pear  to  and  answer  the  l»ll :  whidi,  upon  hearing  the  affidavit 
Qd  an  affidavit  of  notice  of  the  motion  to  her  read,  was  ordered  accordingly. 


*Tarlton  v.  Dyer.  [USS] 

HU.  180S,  Reg.  LBk  B.  337. 

Tbb  defendants,  Dyer  and  wife,  having  answered  the  original  bill,  tfie 
phintiff  amended  4he  same :  soon  after  which  the  husband  went  abroad,  and 
^  vifis,  the  material  defendant,  was  served  with  a  subpmna  to  appear  to  and 
^^^ssKfx  the  amended  bill :  but,  she  refusing  to  appear,  the  plaintiff  moved  that 
^  attachment  might  issue  against  her.    But  the  court  ordered  that  service 

[1]  Yide  Chldtmid  r.  GMsmid,  2  Han,  187. 
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of  a  suipcBna  to  appear  to  and  answer  the  amended  bfll,  on 
Marf  Ae  wife  of  the  defendant  Dyer,  ebould  be  deemed  good 


NayijER  v.  Byland. 

S6th  May,  1814,  Regf.  lib.  B.  fol.  845  and  90a 

The  bai  was  filed  against  the  Count  and  Countess  Byland,  she  being  the 
executrix  of  the  testator  therein  named,  €md  charged  that  the  Count  was  out 
of  the  jurisdiction  of  the  court.  On  affidavit  that  he  was  residing  in  Hol- 
land, it  was  ordered  that  service  of  the  subpcsna  to  Bcppeaij  &c.,  on  the  de- 
fendant, the  Countess,  should  be  deemed  good  service  to  her  :  and  she  having 
refused  to  appear,  on  affidavit  of  such  service,  the  clerk  in  court  was  ordered 
to  issue  an  attachment  against  her. 


DoRRiEN  V.  Livingston. 
On  the  sheriff's  letum,  on  the  attachment,  that  the  defendant  was 
["^SffiA]    confined  at  the  lunatic  as^um  at  *Hozton,  and  affidavit,  by  the  su- 
perintendant,  of  the  defisndant's  insanity,  the  S^or  Six  Clerk  not 
toward  the  cause  was  appointed  guardian. 


Ford  v.  Clough. 

16th  February,  1837. 

Similar  order  on  return  to  the  attachment  that  the  defendant  was  insane, 
and  that  it  was  dangerous  to  remove  him,  and  on  affidavit  of  the  defendant's 
insanity. 


The  Yice-Ghancellor  ordered  Aat  the  wife  should  soiswer  alone,  and  that 
service  of  the  subpoena  upon  her  diould  be  good  service :  and  that  the  Se- 
nior Six  Clerk  not  toward  the  cause  should  be  appointed  guardian  to  the  htis- 
band  to  put  in  his  answer.[l] 

[1]  <*  Bill  by  a  jndgmaat  creditor  agaiiut  the  defendant  K.  Tb*  latter  had  beoome  imbeeQe; 
and  the  question  was  as  to  enforcing  an  appearance  and  answer.  His  Honor  the  Vice-CbanceUor 
appointed  a  guardian  ad  Uiem,^  Copotu  t.  Kauffman,  3  Edw.  Ch.  Rep.  370,  and  see  the  Repor- 
lar's  note.    niid. 
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•Harrison  v,  Wiltshire.  [*255] 

1838 :  Sthnd  9tfa  May.— Taxation ;  Security  for  Coati. 

A  aolidtor  beiaf  indebted  to  A.,  and  bein|r  preased  by  A.  to  gi?e  him  a  lecnrity  for  the  debt,  pre* 
Tailed  oo  one  of  his  client!  (againet  whom  he  had  a  demand  for  costs  which  had  not  been  taxed) 
to  exeeote  to  A.  a  bond  for  90002.,  as  a  part  satisfaction  of  the  costs  due  from  the  client  to  the 
solieiter :  and  the  eolicilor  afterwards  delivered  the  bond  to  A.  A.  knew  that  the  som  secored 
hy  the  bond*  waa  elaimed  by  the  soficitori  to  be  due  to  him  for  costs,  hot  had  no  notice  that  those 
costs  had  not  been  taxed. 

A  bifl  filed  by  the  client  against  A.»  and  the  solicitor,  praying  that  the  costs  might  be  taxed,  and 
that  the  bond  might  stand  as  a  secnrity  for  so  much  only  as  should  be  found  dne,  from  the  client, 
•a  the  tazatj«n»  was  dismissed  as  agarast  A.,  with  costs. 

The  defendant  Bevir,  who  was  a  solicitor,  being  indebted  to  the  other  de- 
fendant Wiltshire,  in  the  sum  of  4500^,  Wiltshire  applied  to  Bevir,  to  give 
him  a  secnrity  for  the  debt ;  npon  which  Bevir  represented  to  Wiltshiire,  that 
Estconrt  Cresswell,  since  deceased,(whose  personal  representatives  the  plain- 
tiJb  were)  and  R.  Harris,  were  severally  indebted  to  him  in  considerable 
sums  for  moneys  paid,  laid  out  and  expended,  advanced  and  lent  by  him  on 
their  account,  and /or  business  done  by  him  as  their  solicitor  and  attorney  ; 
and  offered  to  assign,  to  Wiltshire,  the  debts  so  due  from  Cresswell  and 
Harris,  as  a  security  for  the  4500/.    Wiltshire  agreed  to  accept  the  security ; 
and,  thereupon,  by  an  indenture  dated  the  24th  of  November,  1820,  and 
made  between  Bevir,  of  the  one  part,  and  Wiltshire,  of  the  other  part,  after 
reciting  Aat  Harris  was  indebted  to  Bevir,  in  the  sum  of  20007.  or  there- 
abouts, for  mone3rs  paid,  laid  out  and  expended,  advanced  and  lent  to  him  or 
on  his  account,  and  for  business  done  by  Bevir  as  his  attorney  and  solicitor 
iti  Tanous  transactions,  and  that  Cresswell  also  was  indebted  to  Bevir,  in  the 
sum  of  250W.,  or  thereabouts,  on  the  balance  of  account  for  moneys  paid,  laid 
oQtand  expended,  advanced  and  lent  to  him  on  his  account,  and  for  business 
^'ww  by  Bevir,  as  his  attorney  and  solicitor  in  divers  transactions,  Bevir 
assigned  to  Wiltshire,  all  the  debts  and  sums  of  money  which  then 
Vepe  or  thereafter  should  be  found  due  and  owing  to  him  by  Harris    [•266] 
and  Cresswelly  in  respect  of  any  matter  or  thing  whatsoever,  to 
fte  day  of  the  date  of  the  indenture,  and  all  interest  which  then  was  or 
roight  accrae  due  in  respect  thereof,  and  also  all  bonds,  bills,  notes,  deeds, 
mortgages,  and  other  securities  whatsoever,  then  in  Bevir's  custody  or  power, 
given  or  deposited  for  securing  the  same  debts  respectively,  or  either  of 
A«n,  or  any  part  thereof,  or  on  which  Bevir  had  any  lien  in  respect  thereof: 
^  hold  the  moneys  to  be  recovered  or  received  by  virtue  of  the  assigtiment, 
to  Wiltahire,  his  executors,  &c.,  in  trust  to  retain,  thereout,  the  4500/.  and  in- 
^W8t.  and  to  pay  over  the  surplus,  if  any,  to  Bevir,  his  executors,  <kc. 

Wiltshire  did  not  consider  this  assignment  to  be  a  sufficient  security  for 
ni«  debt,  without  some  acknowledgment  from  Harris  and  Cresswell,  of  the 
amonnt  due  from  them  respectively  to  Bevir ;  and,  therefore,  he  pressed 
Brevir  either  to  procinre  such  acknowledgments,  or  to  give  him  some  farther 
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security  for  his  debt  In  ccmseqaenoe  of  which,  Bevtr,  in  Febraaiy,  1881, 
sent  to  him  a  bond,  dated  the  23d  of  that  month,  in  the  penalty  of  60002; 
conditioned  for  payment,  by  Cressvell,  his  heirs,  dcx!.,  to  Wiltshire,  his  exe- 
cntors,  &c.,  of  the  sum  of  30002.,  with  interest  at  five  per  cent,  on  the  23d  of 
August,  then  next  This  bond  did  not  contain  any  recitals,  but  was  a  com- 
mon money  bond.  It  was  executed  by  Cresswell,  at  Bevir's  request,  in  part 
satislacticm  of  BeviFa  demands  on  him.  Cresswell's  steward  and  two  of  his 
sons  were  present  when  he  executed  the  bond,  and  one  of  his  son's  mad  it 
over  and  explained  it  to  him.    At  the  time  when  it  was  executed,  Bevir  had 

not  deliyered  either  his  accounts  or  his  bills  of  costs  to  Cresswdi ; 
[*257]    but,  at  a  *meetingheld  two  da3rs  before,  at  which  Ciesswell's  stewaid 

and  several  members  of  his  family  were  present,  the  probable  amount 
of  Bevir's  demands  upon  Cresswell,  was  taken  into  c(Hisideration  and  stated  at 
4000/.  and  upwards. 

The  bill  allq^ed  that,  at  the  time  when  die  bond  was  executed,  no  bills  of 
costs  had  been  delivered,  to  Cresswell,  by  Bevir^for  the  3000/.,, nor  any  ac- 
count giv^i  to  show  in  what  manner  that  sum  had  become  due,  and  that  it 
was  a  fraud,  on  the  part  of  Bevir,  to  prevail  on  Cresswell  to  execute  the 
bond ;  that  no  money  was  paid,  nor  wa^  any  consideration  given,  by  Wiltr 
shire  to  Cresswell,  for  the  bond ;  and  that  Wiltshire,  at  the  time  he  accepted 
the  bond,  knew  that  Bevir  was  Cresswell's  solicitor^  and  that  Bevir  had  pre- 
vailed on  Cresswell  to  execute  it,  by  representing  the  3000/.  to  be  due  to  him 
for  C06t3 ;  that,  under  the  circumstances  aforesaid,  the  bond  ought  to  be  deli- 
vered up  to  be  cancelled,  or  ought  to  stand  as  a  security  for  such  sum  oaly  as 
was  reidly  due,  from  Cresswell  to  Bevir,  at  the  time  it  was  executed ;  and 
that  Bevir's  bills  of  costs  ought  to  be  delivered  and  taxed.  The  bill  prayed 
that  it  might  be  declared  that  the  bond  ought  to  stand  as  a  security  far  such 
sum  only  as  was  justly  due,  from  Cresswell  to  Bevir,  at  the  time  of  the  exe- 
cution thereof;  that  an  account  might  be  taken  of  what  was  then  due;  and 
that  Bevir  might  be  decreed  to  deliver  the  bills  of  costs,  which  were  then  due 
to  him  from  Cresswell,  and  that  the  same  might  be  taxed ;  audi  if  it  should 
appear  that  nothing  was  then  due,  from  Cresswell  to  Bevir,  that  the  bood 

might  be  delivered  up,  to  the  plaintiffs,  to  be  cancelled. 
|^^8]        Cresswell,  in  his  answer,  admitted  that,  whai  he  'accepted  the 

bond,  he  knew  that  Bevir  was  CreaswMs  solicitor  and  that  JSretir 
iiaimed  the  3000/.  as  due  to  Aim,  as  such  soUdtor^from  Cresswell;  but  he 
denied  that  he  then  knew  or  had  been  informed  that  Bevir  had  not  delivered 
either  his  bills  of  costs  or  his  accounts  to  Cresswell. 

Mr.  Wigram,  Mr.  Wray^  and  Mr.  Monroe  for  the  plaintiflSs :— At  the  time 
when  the  bond  was  executed,  no  bills  of  costs  or  accounts  had  been  deli- 
vered by  Bevir  to  Cresswell ;  and  Wiltshire  does  not  attempt  to  dispute  that 
fact  If  the  bond  had  been  given  to  Bevir,  there  can  be  no  doubt  that  we 
should  be  entitled  to  the  relief  sought  by  the  bill.  Wiltshire,  when  he  took 
the  bond,  knew  that  it  was  given  in.  respect  of  costs  due  from  a  client  to  his 
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aolieilor,  «iid  he  does  not  affect  to  say  that  he  had  ascertained  that  those  costs 

had  been  taxed.    As  he  took  the  bond  with  notice  of  the  circumstances  under 

I, 

ixrhich  it  was  executed,  he  stands  in  the  same  situation  with  respect  to  it  as 
Bevir  would  bare  done,  and  must  hold  it  subject  to  the  same  equities  as 
Berir  would  have  been  liable  to,  had  it  been  given  to  him.  li  that  were  not 
801,  it  wandd  always  be  in  the  power  of  a  solicitor  to  evade  the  liability  to 
hate  a  aecuhty  for  costs  reduced  on  taxation,  by  prevailing  on  his  client  to 
give  tbeaecmity  to  a  third  person.  If  a  person  takes  a  bill  of  exchange  that 
is  over-dQe,  he  takes  it  subject  to  all  the  equities  to  which  it  is  liable, 
whether  be  had  notice  of  them  or  not.  There  is  nothing  which  makes  this 
ease  diffeieotfrom  acase  between  Bevir  and  CresswelL  Bbrlock  v.  Smithy  (a) 
Wours  V.  Taijflarlh)  DetiUin  v.  Galenic)  Dovm  v.  Halling.{d) 

^Mr.  JSem»6  and  Mr.  WUbraham,  for  the  defendant  Wiltshire :—    [*259] 
TWe  is  no  case  against  Wiltshire,  unless  it  be  the  law  that  a  party 
vbo  takes  from  a  solicitor  a  security  given  by  the  client,  stands  in  the  same 
stoatui  with  «eqpect  to  it  as  a  person  who  takes  a  bill  of  exchange  that  is 
ofer-doe.   Th^ne  is  no  analogy  between  a  bond  and  an  over-due  hill.    There 
is  no  cfidenoe  that  Wiltshire,  when  he  took  the  bond,  knew  that  the  costs 
doe  {rota  Ciessuvrdl  to  Bevir,  had  not  been  taxed.    Suppose  that  Bevir  had 
fRviiled  QQ  Ciesswell  to  pay  him  the  3000/.  in  bank-notes,  and  had  handed 
theoi  over  to  Wiltshire :  coiild  Cress  well  or  his  representatives  have  followed 
4)e  money  in  the  hands  of  Wiltshire  and  have  compelled  him  to  pay  it  into 
coQtt,  to  await  taxation  of  Bevir's  bills  of  costs  ? 
Ml.  Pony  appeared  for  the  defendant  Bevir. 
'^TiceOhancellob  : — ^This  is  a  very  simple  case. 
Wifli  Rspeet  to  the  defendant  Wiltshire,  it  is  a  plain  that  the  bill  must  be 
dnmand  wifli  costs.    There  is  nothing  whatever  to  impeach  his  right  to 
hold  ife  bond  and  to  insist  on  being  paid^the  whole  of  what  is  due  on  it,  out 
flf  CteawdPa  estate.    A  previous  assignment  had  been,  made  to  him,  by  Be- 
^}  of  debts  due  from  Cresswell  and  Harris ;  and  then  a  bond  was  given  by 
^^KBwdl,  which  Bevir  put  into  possession  of  Wiltshire,  as  a  security,  pro 
fMtoy  of  the  debt  due  to  him.    There  was  nothing  whatever  to  raise  a  suspicion, 
in  the  mind  of  Wiltshire,  that  the  bond  was  given  for  a  demand  the  amount ' 
^  which  had  not  been  ascertained ;  but,  on  the  contrary,  the  amount  of  the 
'oDaod  was,  to  all  appearance,  settled.    There  is  nothing,  therefore,  to  affect 
tke  validity  of  the  bond,  as  far  as  Wiltshire  is  concerned ;  and,  as  to  him,  the 
id  most  be  dismissed  with  coBts.[l] 

(i)  9  XjL  ^  Cnig,  495.  (h)  Ibid,  536.         (c)  7  Vefl.583.         (d)  4  Bam.  &  Cm.  330. 

K  ^  te  aortgagw  and  othw  10011111108  giyea  by  a  client  to  bio  attomoy.  Seo  Jane9  y.  Trigp, 
^3291  WmUUbut.  Piggourti-  598,6Q%ii.  h  Jenkint  w.  Gould,  3  Sum.  393.  Starry. 
^«M(|te,  9  Joibjia.  Rop.253. 
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[•260]  *PiGGOTT  V,  Garraway. 

1838 :  S8th  JVIay. — ^Payment  of  Money  out  of  Court ;  Construction  of  Lard  Broi]gtiAm*fl28th  ork 
Lord  Brougham's  38tli  order,  which  directs  that  orders  for  paying  out  sums  of  money  thill  tpecifr 

the  amount  to  be  paid  out,  applies  to  those  cases  only  in  which  the  amount  to  be  paid  oot  cu  be 

ascertained  at  the  time  l^hen  the  order  for  payment  is  made. 

m 

By  an  order  in  this  cause,  it  was  directed  that  so  much  c^  the  fund  inconrt 
as  shotdd  be  sufficient  to  answer  lOs.  in  the  pound  on  certain  ascertained  le- 
gacies, should  be  raised  and  paid  to  the  legatees :  the  amount  to  be  verified 
by  affidavit.  The  Accountant  General's  clerk  objected  to  this  order  on  the 
ground  that  it  did  not  specify  the  amount  to  be  paid ;  «s,  he  contended,  it  ou?ht 
to  hare  done  according  to  Lord  Brougham's  28th  order,[l]  which  directs 
that,  in  all  cases  where  any  sums  of  money  or  any  securities  or  other  eSeds 
belonging  to  the  suitors  of  the  Court  of  Chancery,  shall  be  directed  to  be 
paid  into  or  deposited  in  the  Bank  of  England  in  the  name  and  with  the  pri- 
vity of  the  Accountant  General  of  the  said  court,  and  in  all  clises  where  any 
such  sum  of  money  or  any  securities  or  other  effects,  be  directed  to  be  paid 
out  or  invested  in  the  purchase  of  securities,  transferred  or  carried  over  or 
delivered  out,  the  exact  sum  of  money  and  amount  of  securities  so  to  be  paid 
otitf  invested,  transferred  or  carried  over,  be  ascertained  by  the  registrar  and 
specified  and  expressed  in  the  order  of  court  in  words  written  at  length,  ex- 
cept in  the  case  of  residues  of  money  or  securities  remaining  after  a  portion 
directed  to  be  applied  for  particular  purposes,  the  amount  of  which  cannot  hf 
ascertained  at  the  time  of  making  the  said  order^  in  which  cases  the  cider 
shall  direct  that  the  amount  of  such  residues  and  shares  of  residues  shall 
be  ascertained  and  specified  by  affidavit 

On  the  objection  being  mentioned  by  Mr.  IT.  Bruce^ 

The  Vice-Chancellor  said  that  Lord  Brougham^s  order  could  notle 

[*261]    taken  to  be  applicable,  unless  the  sum  'directed  to  be  paid  could  be 

ascertained  at  the  time  when  the  order  for  payment  was  made ;  and 

that  the  sum  mentioned  in  the  affidavit,  in  this  case,  was  the  sum  which  the 

Accountant  General  ought  to  pay. 


Driver  v.  Wright. 


1838 ;  3l8t  May.— Practice ;  Diaoovery ;  Prodnction  of ,  Documcatfl. 

Where  a  defendant  to  a  bill  of  discovery  in  aid  ^of  an  action  broujrht  against  him  by  tbe  pluBtif* 
haa  been  ordered  to  deposit,  in  the  hands  of  his  clerk  in  court,  docnments  adnttsd,  in  l»  u- 
swer,  to  be  in  his  custody,  the  ptaintiff  is  entiUed  to  have  sneh  of  those  docoments  as,  by  refer- 
ence in  the  body  of  the  answer,  are  made  part  of  the  answer,  produced  and  read,  at  the  trial,  tf 
part  of  the  answer. 

[1]  Vide  1  Myi.  &,  K.  Appendix,  liv. 
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The  bill  was  filed  for  a  discovery  in  aid  of  an  action  which  haid  been 
bronght,  by  the  plaintiff,  against  the  defendant ;  and,  in  obedience  to  an  order 
made  in  the  cause,  the  defendant  had  deposited,  in  the  hands  of  his  cldrk  in 
court,  ceitain  documents  which  his  answer  admitted  to  be  in  his  custody  or 
pow». 

The  plaintiff  no w^moved  that  the  defendant's  clerk  in  couit  might  attend, 
at  Ifae  tna]  c(  the  action,  with  the  documents  that  had  been  deposited  in  his 
hands,  in  order  that  the  same  might  be  read  as  part  of  the  answer. 

Mr.  James  Russell  ap]ieared  for  the  plaintiff  in  support  of  the  motion. 

Hr.  WiUcockj  for  the  defendant,  cited  Brawn  v.  Thomt(m,{aj 

The  Yice-Chancellor  said  that  Brown  v.  Thornton  did  not  apply ;  for  it 
did  not  appear,  in  that  case,  that  the  documents  to  which  the  motion 
related,  were,  by  'reference,  made  part  of  the  answer :  that  the  plain-  [*268] 
tiff  was  entitled  to  ha^e  the  whole  Qf  the  answer  produced  at  the  trial 
of  the  action ;  and,  therefore,  if  the  o£Scer  of  the  court  had  in  his  possession 
documents  which  were  made  part  of  the  answer,  he  ought  to  attend,  at  the 
trial,  with  those  documents,  as  otherwise  the  court  of  law  would  not  have 
the  whole  of  the  answer  before  it. 

Ordered :  That  the  defendant's  clerk  in  court  should  attend  at  the  trial, 
with  such  of  the  documents  as  were  referred  to  in  the  body  of  the  answer, 
in  order  that  the  sanie  might  be  read  as  part  of  the  answer. 


Boys  v.  Morgan* 

18»:  3Iftlhy^])eniarTer;  Practice. 

iBeoopata^tlie  twi^Te  days  allowed  by  Lord  Brougham's   10th  Order,  for  fifing  demurren,  an 
BterreaiiigTaeation  ia  niyt  to  be  excepted. 

The  defeadant  appeared,  omthe  11th  of  May,  and  filed  a  demurrer  in  the 
foreaooa  of  the  24th,  being  the  thirteenth  day  after  his  appearance. 

Mr.  K.  Bruecj  for  the  plaintiff,  moved  that  the  demurrer  might  be  taken 
offthe  file  for  irregularity,  on  the  ground  that  it  had  not  been  filed  within 
the  time  prescribed  by  Lord  Brougham's  tenth  order,  namely,  twelve  days 
»fter  appearance.[l] 

Mr.  J.  Russell,  contra,  said  that,  if  a  demurrer  was  filed  before  eleven 
oVlock  on  any  day,  it  was  the  practice  of  the  offices  to  consider  it  as  filed  on 
the  day  preceding :  that,  in  this  case,  the  office  had  been  closed,  for  the 
Easter  recess,  during  the  preceding  week ;  and,  in  Bullock  v.  Ed- 
ingumy{b)  Sir  A.  Hart,  V.  C,  held  *that  the  eight  days  allowed  by  [*263] 
the  orders  of  the  court  for  entering  a  demurrer  with  the  registrar, 

(•)  1  Myi.  Sl  Craig,  243.  (6)  Ante,  Yd.  1,  p.  481,  [n;  l.J 

fl]  Vide  1  MyL  &,  K.  Appendu,  ▼». 
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1836.--St«ale]r  ▼•  Cheiter  and  Birkenhead  Railway  Company. 


were  eight  office  days ;  and  consequenily,  the  demurrer  in  this  case  had  beec 
filed  in  due  time. 

The  Vicb-Chancellob  : — ^The  case  cited  does  not  affect  the  preseat  ques- 
tion. In  that  case  the  demurrer  had  been  filed,  and  the  question  was,  wfae* 
ther  it  had  been  entered  with  the  registrar,  which  was  an  act  subsequent  tc 
the  filing,  had  be^i  done  in  due  time ;  and  Sir  A.  Hart  tl|jpught  that  the  eight 
days  mentioned  in  the  order  there  alluded  to,  were  days  on  which  the  office 
was  open. 

Here  the  question  is,  not  whether  the  demurrer  was  properly  dealt  with  in 
the  offices  after  it  had  been  filed,  but  whether  it  was  filed  in  due  time.  By 
Lord  Brougham's  tenth  order,  the  time  within  which  a  demurrer  must  be 
filed,  is  twelve  days  after  appearance ;  and  every  one  knows  that  a  demurrer 
as  well  as  a  bill,  may  be  filed  in  vacation. 

Motion  granted.[l  J 


[*264j    ^Stanley  v.  The  Chester  and  Bir&enhead  Railway  Com- 

.  PANT. 

1838 ;  29th  May. — Agreement ;  Railway  Company  ;  Corporation. 

Certain  perMns  intended  to  form  a  railway  from  A.  to  B.,  which  was  to  pass  over  tiie  plaintiff*e 
estate.  The  plaintiff  oppoaed  the  project ;  but,  on  the  agent  for  the  projeeton  agreeing,  is 
writing,  to  pay  him,  SM),OOOI.  for  the  portion  of  hie  estate  over  which  the  railway  was  to  paas, 
he  eoneented  to  withdraw  hb  opposition.  At  the  same  time,  certain  other  persons  intended  to 
form  a  railway  between  the  same  termini,  but  by  a  different  line,  which  also  passed  through 
the  plaintiff's  estate,  but  not  through  the  same  part  of  it  as  the  former  line  :  fourteen  acres  of 
the  plaintiff's  land  were  required  for  the  former  railway,  and  sixteen  acres  for  the  latter.  The 
jrfaintiff  oj^MMed  the  latter  railway  also.  The  agents  for  the  rival  projectors  thea  entered  into 
and  signed  an  agreement  (which  was  approved  of  and  signed  by  the  plaintiff's  agent)  by  ^trliich 
they  agreed  that  the  finrt  line  should  be  abandoned  and  the  second  adopted,  and  that  the  adopted 
line  should  take  the  engagements  entered  into,  with  the  landowners,  by  the  abandoned  line ; 
and*  thereupon,  the  plaintiff  withdrew  his  opposition  to  the  ad<^ted  line :  and  the  act  of  Pkriia- 
ment  for  making  the  second  railway  and  for  incorporating  the  projeeton  of  it,  was  paswd.  Held 
that  the  incorporated  company  were  bound  to  perform  the  agreement  made  with  the  plaintiff  by 
the  projectors  of  the  first  railway. 

In  the  year  1836,  certain  persons  were  proposing  to  form  a  company  to 
make  a  railroad  from  Chester  to  Birkenhead,  and  were  intending  to  apply  for 

[1]  The  question  as  to  the  computation  of  tune  is  examined  by  Wigram  V.  C,  in  Melniomk  r. 
Oreat  Western  Rattioay  Cmnpuny,  1  Hare*  328,  where  it  was  held  that  in  the  number  of  daya  for 
notice  of  the  time  and  place  of  examining  a  witness  de  bene  esse,  an  intermediate  Sunday  is  to  be 
reckoned.  The  Vice-Chancellor  notices  the  doubts  in  which  this  question  of  computation  of  tine 
was  involved,  and  observes :  *<  It  is  certainly  much  to  be  desired  that  the  practice  of  the  couit 
should  be  uniform  and  settled  upon  such  a  subject  as  the  computation  of  time,  which  enters  more 
or  less  bito  its  daily  business.  Yet  this  seems  far  fVom  being  the  case.  It  appears  that  in  s«mie 
respects  a  diilerent  practice  prevails  between  the  regbtrar's  and  six  clerk's  officers.  Again,  if  the 
last  of  a  specified  number  of  days  allowed  for  doing  an  act,  falls  on  a  Sunday,  the  Sunday  is  n<»t 
reckoned  m  the  compntation  of  tfane :  but  fhnn  the  case  of  Mmmtere  v.  Bryan,  (1  Myl.  &  K.  453. 
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an  a  *t  of  PiariiameDC  to  enable  them  so  to  do ;  and  tbey  proposed  to  call  them- 
selves, *<The  Chester  Junction  Railway  Company;"  but  they  afterwards 
changed  that  nanoe  for,  ''The  Birkenhe^  and  Chester  Railway  Company." 
The  line  of  railway  proposed  to  be  formed  by  the  intended  company,  was, 
according  to  the  plans  deposited  by  them  with  the  clerk  of  the  peace  for  the 
coaoty  of  Chester,  to  pass  through  and  over  certain  parts  of  the  estates  of  the 
plaioti^  and  would  have  been  injnrioos  to  and  destructive  of  the  plainttfi^s 
property ;  and  he  was,  therefore,  in  the  first  instance,  much  opposed 
to  the  formation  of  the  railway.    William  Spurstow  Miller  was  the    [*266] 
solicitor  emjloyed  by  the  promoters  of  the  intendful  railway  ;  and,  in 
tbt  character,  he  made  overtures,  to  the  plaintiff,  for  his  consent  to  the  eze- 
cation  of  the  plan ;  and,  after  some  negotiation,  the  {rfaintiff  undertook  to 
give  his  consent  to  the  company  for  the  proposed  line  of  railway,  and  to  per* 
mit  them  to  form  the  same  through  and  over  his  estates,  on  ternls  to  be  fixed 
by  the  agents  of  the  plaintiff  and  the  intended  company.    The  promoters  of 
the  nilvay  appointed  Miller  to  act  for  them  in  settling  the  terms,  between 
them  and  the  plaintiff,  for  the  purchase  of  so  much  of  his  land  as  was  re- 
quired  finr  the  purposes  of  the  proposed  railway,  and  for  the  damage  t6  the 
plaintiff  consequential  on  the  formation  of  it;  and  Miller  was  duly  author- 
ized to  act  therein  for  the  promoters  of  the  company ;  and  the  plaintiff  ap- 
pointed and  authorized  Richard  Blundell  to  act  for  him.    Miller  and  Blun- . 
dell  accordingly  met;  and,  on  the  17th  of  January,  1S37,  a  memoran- 
dam  bearing  that  date,  was  signed  by  them,  which  was  as  follows :  ''  Memo- 
nndam  of  tenns  of  arrangement,  this  17th  day  of  January,  1837,  agreed 
\ipon  between  the  undersigned  Richard  Blundell,  on  behalf  of  Sir  Thomas 
Stanley,  Bait^  on  the  one  part,  and  William  Spurstow  Miller,  on  behalf 
of  the  proposed  Chester  Junction  Railway  Company,  on  the  other  part. 
Whereas  the  said  company  propose  applying  to  Parliament,  in  the  ensu- 
iog  session,  for  an  act  of  Parliament  to  form  a  railway,  from  the  ferries 
opposite  to  a  certain  place,  on  the  proposed  Grand  Junction  Railway  now 
forming,  calied  Crewe,  or  some  portion  thereof,  and  have  deposited  plans, 
with  the  clerk  of  the  peace  for  the  county  of  Chester,  of  such  proposed, 
loes^re:  and  whereas  the  line  of  railway  as  delineated  in  the  said  plans, 
will  mn  a   considerable   distance   through    the   lands  and  property  of 

S.  C  5  8m,  147.)  it  leeius  doubtful  whether  thia  applies  to  a  holiday.  In  Bullock  ▼.  Bdingtont 
(1  SioL  481,)  Sir  Anthony  Hart  decided  that  the  eight  days  allowed  for  entering  a  demurer  with 
^  R«fiftru,  meant  eight  office  days,  exclading  intervening  holidays.  But  in  Jlfanners  t.  Bryan 
tb«  Vtce-Chancellor  in  decidingf  that  when  the  last  day  is  a  holiday,  that  day  is  not  to  be  reckoned 
iu^f  '  If  H  bad  been  one  of  the  intermediate  days  it  ought  to  have  been  counted.'  I  have  always 
^'^ataod  that  in  the  time  allowed  to  a  party  for  taking  a  step  in  a  cause,  Sundays  in  general 
u«nekaaed,  vnlsBs  the  last  day  be  a  Sunday,  in  whieh  oaae  it  is  excluded.  This  is  the  practice 
*■  ts  the  time  allowed  for  filing  demnrreis.  JBoys  ▼.  Morgan,  (supnif)  Mylbum  ▼.  LysUr,  (5 
^'  KS,)  AngtH  T.  Wescembef  (1  Myl.  &  Cr.  48.)  For  nnleis,  in  these  cases  the  intenrening 
oudty  wen  counted,  the  questions  would  not  have  arisen.  The  practice  at  law  is  certainly  no 
|iods  ht  the  practice  of  the  courts  of  equity,  Ac.  dtc."    Vide  1  Dunl.  Phust.  373. 
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[''266]  Sir  Thomas  Stanley,  and  will,  a^  he  ^alleges,  seriously  injure  his  pro- 
perty, and  cause  considerable  damage  to  himself  and  his  tenants : 
and  whereas  Sir  Thomas  Stanley  hath  been  applied  to  for  the  sale  of  his 
land  so  to  be  taken  by  the  said  railway,  and  the  same,  including  compensa- 
tion for  all  damages  both  present  and  consequential,  both  to  himself  and  his 
tenants,  of  every  description  whatsoever,  whether  arising  from  severance  or 
otherwise,  have  been  agreed  and  fixed  at  the  sum  of  20,0001. :  now  it  is 
hereby  agreed  and  fixed  that,  in  case  the  said  act  shall  pass  into  a  law^,  the 
said  company  shall  pay,  to  Sir  Thomas  Stanley,  the  said  sum  of  20,000;.  at 
the  following  times  and  in  the  following  manner,  that  is  to  say,  the  sum  of 
50002.  previous  to  the  company  entering  on  to  the  land  for  the  purpose  of 
commencing  the  formation  of  the  said  railway,  and  within  three  months 
from  the  day  the  act  of  Parliament  shall  receive  the  royal  assent,  and  the 
sum  oi  10,000/.,  within  twelve  months  from  the  day  of  the  first  mentioned 
payment^  and  the  sum  of  6000/.,  within  twelve  months  from  the  day  of  pay- 
ment of  the  last  mentioned  payment ;  and  that,  on  payment  of  the  last  men- 
tioned sum  of  60002.,  and  not  brfore,  Sir  Thomas  Stanley  riiall  execute,  with 
all  proper  parties,  a  conveyance  of  such  part  of  his  property  as  shall  be  re- 
quired for  the  railway,  as  delineated  and  marked  out  in  the  plan  so  depo- 
sited ;  and  that,  in  the  formation  of  the  railway,  such  conveniences  as  Sir 
Thomas  Stanley  shall  require  for  communication  with  the  land  on  each  side 
and  for  hunting  purposes,  shall  be  made,  and,  in  case  of  any  difierence  on 
this  point,  the  same  shall  be  left  to  his  surveyor  and  one  to  be  appointed  by 
the  company,  and  of  such  third  person  as  the  two  so  named  shall  appoint, 

and  the  decision  of  any  two  of  them  shall  be  conclusive." 
[*267J  About  the  same  time  as  the  scheme  for  forming  *the  Birkenhead 
and  Chester  Railway  Company  was  on  foot,  another  proposal  was 
made,  by  other  parties,  for  forming  a  railway  between  the  same  points,  Ches- 
ter and  Birkenhead,  but  by  a  different  line ;  and  it  was  proposed  by  them 
that  aiqdication  should  be  made  to  Parliament  for  forming  rhem  into  a  com- 
pany, with  powers  to  make  such  railway,  and  which  should  be  called,  *'  The 
Chester  and  Birkenhead  Railway  Company." 

The  proposed  line  of  the  proposed  Chester  and  Birkenhead  Railway,  also 
passed  through  and  over  the  plaintifl's  estates,  and  to  such  line  the  plaintiff  dis- 
sented. 
Joseph   Mallaby  was  the  solicitor  for  the  company  intended  to  be  called 

The  Chester  and  Birkenhead  Railway  Company,  and  was  authorized  to  act 
for  them ;  and  in  the  session  of  1837,  two  bills  were  introduced  into  the  Hou^ 
of  Commons,  by  the  respective  promoters  of  them,  one  for  forming  the  line  of 
railway  to  be  called  "The  Birkenhead  and  Chester  Railway,"  and  the  other 
for  forming  the  line  of  railway  to  be  called  ''The  Chester  and  Birkenhead 
Railway ."  Both  the  bills  were  referred  to  the  same  committee  of  the  House, 
by  whom  the  respective  merits  of  the  two  rival  lines  were  examined ;  and, 
in  the  progress  of  such  examination,  a  proposal  was  made,  by  one  of  the 
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members  of  the  committee,  that  it  should  be  referred  to  Lord  Sandon  and  Mr. 
Wilson  Patten,  two  members  of  the  committee,  to  determine  which  of  the  two 
proposed  lines  should  be  adopted.    This  proposal  was  assented  to  by  the  pro* 
moteis  of  the  two  bills ;  and  an  entry  of  the  fact  of  such  agreement  for  refer- 
ence,  was  made  in  the  minutes  of  the  proceedings  of  thOi^ommittee.    Before 
the  committee  adjourned  for  the  day  on  which  such  proposal  was 
*made  and  agreed  to,  an  agreement  was  made  and  signed  by  the  re*    [*268]. 
spectiFO  solicitors  for  the  two  bills,  which  was  as  follows :  "It  is 
agreed,  by  the'undersigned'solicitors  of  the  Chester  and  Birkenhead,  and  Birk- 
enhead and  Chester  Railways,  for  and  on  behalf  of  their  respective  clients,  that 
the  merits  of  the  two  lines  shall  be  submitted  to  Lord  Sandon  and  Mr.  Wilson 
Fatten,  who  are  to  decide  which  line  shall  be  adopted,  and  what  ought  to  be 
done  for  the  accomnuxiation  of  the  different  ferries  by  the  line  selected.    It  id 
the  basis  of  the  agreement  that  the  shareholders  of  the  rej^ted  line,  are  to  be 
at  liberty,  if  they  think  proper,  to  take  shares  in  the  other  line :  an^  further, 
thai  the  adopted  line  is  to  take  the  engagements  entered  intOj  with  the  land- 
ownerst  by  the  rejected  line, — I8th.  April,  1837. — Joseph  Mallaby,  solicitor 
for  the  Chester  and  Birkenhead  Railway. — W.  S.  Miller,  Samuel  Brittain, 
jim.,  solicitors  to  the  Birkenhead  and  Chester  Railway."    This  agreement 
was  approved  of  and  adopted  by  the  promoters  of  the  two  bills,  and  by  the 
agent  of  the  plaintiff;  and  such  approval  was  testified  by  the  agreement  being 
signed  as  follows :  ''Approved,  R.  Bryan,  chairman,  Christopher  Bentham  : 
Approved,  George  John  Chamberlayne,  Samuel  Brittain :  Approved,  Richard 
BlondeU."  Br3ran  and  Bentham  were  two  of  the  members  of  the  eommitee 
acdng  for  the  prmotefs  of  the  Chester  and  Birkenhead  Railway  Company's 
bills,  and  Chamberlaym  and  Brittain  were  two  of  the  committee  acting  for 
the  promoters  of  the  Birkenhead  and  Chester  Railway  Company's  bill ;  and 
Blundell  was  the  agent  authorized  to  act  for  the  plaintiff. 

77i9  referees  made  their  award,  which  was  filed  amongst  the  minutes  and 
proceedings  of  the  committee  of  the  House  of  Commons.    The  award,  # 

after  deciding  *in  favor  of  the  Chester  and  Birkenhead  line,  concluded  [*269] 
as  follows : — "  Having  no  authority  from  the  landowners,  we  have 
not  felt  ourselves  at  liberty  to  go  into  detail  into  the  question  of  injuries  ap- 
prehended by  them  from  the  respective  lines.  They  will,  of  course,  remain 
iQ  full  possession  of  the  right  of  being  heard  before  the  committee,  and  stating 
their  objections  to  either  line. — Sandon.    T.  Wilson  Patten." 

Upon  this  award  being  made,  the  Birkenhead  and  Chester  bill  was  with- 
drawn ;  and  the  bill  for  making  a  railway  from  Chester  to  Birkenhead,  was 
passed  by  the  House  of  Commons. 

The  plaintiff,  relying  on  the  agreement  so  made  between  Miller  on  behalf 
of  the  Birkenhead  and  Chester  Railway  Company,  and  Blundell  on  the  plain  • 
tiff^s  behalf,  and  so  as  aforesaid  agreed  to  be  adopted  by  the  Chester  and 
Birkenhead  Railway  Company,  assented  to  the  proposed  bill  for  forming  the 
Chester  and  Birkenhead  Railway,  and  took  no  part  in  the  further  opposition 
that  was  made  thereto  in  the  House  of  Commons  and  in  the  House  of  Lords 
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The  Chester  and  Birkenhead  Railway  Bill  passed  the  House  of  Lords,  and 
the  royal  assent  was  given  to  it,  on  the  12th  of  Jaly,  1837 :  and,  by  the  aci 
of  Parliament  so  passed,  it  was  enacted  that  certain  persons  therein  named, 
of  whom  Bryan  and  Bentham  were  two,  should  be  united  in  to  a  company  foi 
making  and  maintaining  thfit  railway,  and  should  be  a  body  corporate  by  the 
name  of  ''The  Chester  and  Birkenhead  Railway  Company." 
The  bill,  after  stating  as  above,  and  that  the  defendants  pretended  that  do 

contract  or  agreement  was  ever  made,  by  them,  with  the  plaintiff  or 
[*270]    any  one  on  his  ^behalf,  for  the  purchase  of  any  part  of  bis  estates, 

charged  that,  by  the  terms  of  the  agreement  under  which  the  re- 
ference to  Lord  Sandon  and  Mr.  Wilson  Patten  was  made,  the  defendants 
adopted  the  agreement  of  the  17th  of  January,  1837,  which  had  been  entered 
into  between  Miller  and  Biundell  as  aforesaid ;  and  took  upon  themselves  all 
the  liabilities  under  it  of  the  promoters  of  the  other  line  of  milway,  who, 
under  it,  jvould  have  been  bound  to  pay,  to  the  plaintiff,  and  therefore  the 
defendants  became  bound  to  pay  him,  at  the  times  and  in  the  manner  in  that 
agreement  specified,  the  sum  of  20,000f.:  that  the  defendants  pretended  that, 
although  they  imdertook,  in  general  terms,  to  adopt  all  the  engagements 
entered  into,  by  the  promoters  of  the  other  line  of  railway,  with  the  land- 
owners, yet  that  they  did  not  know  of  the  existence  of  the  contract  or  agree- 
ment with  the  plaintiff,  and  were,  therefore,  not  bound  by  it :  but  the  bill 
charged  that,  at  the  time  when  the  proposal  for  reference  to  Lord  Sandon  and 
Mr.  Wilson  Patten  was  under  considemtion  between  the  several  parties, 
Miller,  acting  as  solicitor  and  agent  of  the  promoters  of  the  line,  which  was 
afterwards  rejected,  distinctly  informed  Mallaby,  who*was  acting  as  solicitor 
and  agent  of  the  promoters  of  the  line  which  was#iopted,  and  in  the  pre- 
sence and  hearing  of  Biundell,  the  agent  of  the  plaintiff,  of  the  existence  of 
a  contract  or  agreement  with  the  plaintiff;  and,  although  Miller  declined  to 
name  the  exact  sum  which,  under  such  contract  or  agreement,  was  to  be  paid 
td'the  plaintiff,  yet  he  informed  Mallaby,  and  also  two  of  the  persons  acting 
as  a  committee  for  the  Chester  and  Birkenhead  Railway  Company,  that  the 
sum  was  more  than  16,000/.,  but  would  not  exceed  20,000/.;  and  that  it  was 

after  they  had  distinct  knowledge,  to  that  extent,  of  the  contract  or 
[*271]    agreement  with  the  plaintiff,  that  the  *agreement  for  reference  to 

Lord  Sandon  and  Mr.  Wilson  Patten  was  made  and  signed:  that  the 
defendants  pretended  that  the  contract  or  agreement  so  made  between  Miller 
and  Biundell,  was  binding  upon  them  only  in  the  event  of  their  taking  the 
same  line  of  road  that  was  the  subject  of  that  agreement ;  and  that  the  line 
that  they  were  authorized,  by  the  act  of  Parliament,  to  take,  would  not  re- 
quire 80  much  of  the  plaintiffs  land  as  would  have  been  required  or  taken  by 
the  other  line,  and  would  not  do  so  much  injury,  to  the  plaintiffs  estate,  as 
would  have  been  done  by  the  other  line ;  and  that,  therefore,  they  ought  not 
to  be  bound  to  pay  so  large  a  price  as  had  been  agreed  upon ;  whereas  the 
plaintiff  charged  that,  by  the  line  of  road  proposed  to  be  formed  by  the  Birken- 
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head  and  Chester  Railway,  only  14^  statute  acres  would  have  been  taken  of 
the  plainriff^s  land ;  whereas,  by  the  line  to  be  formed  by  the  defendants, 
16f  statute  acres  were  to  be  taken ;  and  the  rejected  line  was  purposely  laid 
down  so  as  to  avoid  certain  fox  coverts  and  preserves  on  the  plaintiffs  estate ; 
whereas  the  line  of  the  defendants  went  throi:||gh  and  destroyed  two  fox 
coveits  and  preserves,  and,  in  other  respects,  did  much  greater  injury,  to  the 
piainciffaod  his  estate,  than  would  have  been  done  by  the  line  of  railway, 
the  formation  of  which  was  the  subject  of  the  agreement. 

The  bill  prayed  that  it  might  be  declared  that  the  agreement  of  the  17th 
of  January,  1837,  was  binding  upon  the  defendants,  and  ought  to  be  per- 
formed by  them  ;  and  that,  under  it,  they  were  bound  to  pay,  to  the  plaintiff 
at  the  time  and  in  the  manner  therein  mentioned,  the  sum  of  20,0002. ;  and 
that  they  might  be  decreed  specifically  to  perform  the  said  agreement, 
and,  forthwith,  to  pay  to  the  plaintiff,  the  sum  of  50002.,  *and  to    [*272] 
pay  to  him  the  sum  of  10,0002.  on  the  13th  of  October  then  next, 
being  twelve  months  from  the  day  when  the  first  50002.  ought  to  have  been 
paid,  and  to  pay,  to  the  plaintiff,  the  further  sum  of  50002.  on  the  13th  day  of 
October,  1839  ;  the  plaintiff  offering  to  perform  and  execute  the  agreement, 
io  ail  respects,  on  his  part. 
The  defendants  demurred,  to  the  bill,  for  want  of  equity. 
Mr.  Jacob,  Mr.  Wigramy  and  Mr.  Walker ,  in  support  of  the  demurrer  :•— 
Iq  Edwards  v.  The  Grand  Junction  Railway  Company,{a)  a  body  corpo? 
rate  was  held  to  be  bound  by  an  agreement  entered  into,  not  by  the  body  cor- 
porate, hnt  by  an  agent  for  the  {«x>jectors  of  the  company,  before  they  were 
incorporated.     It  is  not  very  easy  to  collect,  from  the  judgment  on  the  appeal 
in  that  case,  oa  what  principle  the  company  were  held  to  be  bound.    In  this 
case,  howeTer,  the  object  is  to  transfer  an  agreement  entered  into  with  one 
cofflpaoy  and  relating  to  one  set  of  lands,  to  another  company  and  another 
set  of  Jaods,  or,  in  other  words,  a  contract  with  A.,  respecting  black  acre,  is 
to  be  considered  as  a  contract  with  B.,  respecting  white  acre. 

This  bill  treats  of  two  intended  railway  companies ;  one,  proposed  to  be 
called,  The  Chester  Junction  Railway  Company,  which  name  was,  afterwardsy 
changed  for  that  of  The  Birkenhead  and  Chester  Railway  Company,  but 
which  never  came  into  existence ;  and  the  other,  The  Chester  and 
Birkenhead  Railway  Company,  *which  was  brought  into  existence  by  [^^3] 
uiact  of  Parliament  passed  in  1837.  Miller  is  described,  in  the  bill, 
as  the  solicitor  for  the  promoters  of  the  intended  railway ;  and  the  bill  states 
that,  in  that  character,  he  made  overtures,  to  the  plaintiff,  for  his  consent  to 
the  execution  of  the  plan ;  and  that,  after  some  negotiation,  the  {daintiff  un- 
dertook to  give  his  consent,  to  the  company,  for  the  proposed  line,  and  to  per- 
mit them  to  form  the  same  through  his  estates,  on  terms  to  be  fixed  by  the 
^eats  of  the  plaintiff  and  the  said  intended  company.  In  the  next  allega- 
tioD,  a  different  phraseology  is  used,  namely,  that  the  promoters  of  the  rail* 

(a)  1  Myl.  d&  Cr.  650,  and  aate,  vol.  7.  p.  337. 
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way  appointed  Miller  to  act  for  them  in  settling  the  terms  between  them  and 
the  plaintiff.  The  bill  then  sets  forth  the  agreement  which  was  entered  into 
between  the  agent  for  the  plaintiff,  and  the  agent  for  the  profnoiers  of  the 
company.  It  related  to  the  compensation  to  be  made,  to  the  plaintiff,  for  land 
to  be  taken  and  damage  to  Ve  done  in  making  the  Birkenhead  and  Chester 
Railway ;  and  it  was  to  be  binding  only  in  case  "  the  said  act,"  that  is,  the 
act  which  Miller's  clients  were  applying  for,  should  pass  into  a  law. 

Now  we  come  to  the  other  company,  to  which  the  liability  under  this 
agreement,  is  sought  to  be  transferred :  the  company  with  which  the  agree- 
ment was  made,  proved  to  be  an  abortion.    This  other  railway  was  to  be 
formed  between  the  same  points,  hvXby  a  different  line;  and  it  was  intended 
to  be  called  the  Chester  and  Birkenhead  Railway.    The  bill  then  alleges  that 
Mallaby  was  the  solicitor  for  the  Chester  and  Birkenhead  Railway  Company, 
and  was  authorized  to  act  for  them ;  and  that  two  bills  were  introduced,  into 
the  House  of  Commons,  by  the  respective  prwnaters  of  the  two 
[*274]    railways.    Then  an  agreement  entered  into  by  *the  solicitors  of  the 
railways  is  set  forth ;  and,  in  that  agreement,  we  find  a  di^rent  tenn 
used,  namely,  shareholders.    This  latter  agreement  was  a  contract  of  indem- 
nity between  the  two  rival  companies.    The  plaintiff  cannot  be  entitled  to 
the  benefit  of  it ;  for  he  was  no  party  to  it :  and,  moreover,  his  agreement 
with  the  rejected  company  was  to  be  binding  on  them  in  the  event  only  of 
their  bill  passing  into  a  law,  which  it  did  not. 

In  order  to  bind  a  company  by  a  contract  entered  into  previous  to  their 
incorporation,  the  contract  must  be  one  which  was  binding  on  all  the  indi- 
viduals of  the  company.  But  here  the  object  is  to  transfer  a  contract,  entered 
into  with  the  pibmoters  of  one  railway  to  the  promoters  of  another  railway, 
and,  from  them,  to  the  company :  and,  it  does  not  appear  that  the  indivi- 
duals who  were  incorporated,  were  the  promoters  of  the  second  railway. 

Lastly :  If  a  party  seeks  to  enforce  an  agreement,  he  must  show  mutuality, 
that  is,  that  there  is  an  agreement  binding  on  both  sides.    But,  if  the  defen- 
dants were  to  seek  to  enforce  this  agreement  against  the  plaintiff,  he  would 
say,  "  Nan  h<Bc  in  fmdera  veni.    I  contracted  to  sell  a  smaller  quantify  oi 
land  and  in  another  line."    The  plaintiff  does  not  offer,  by  his  bill,  to  give  up 
the  land  over  which  the  Chester  and  Birkenhead  Railway  is  to  pass ;  h\xX  he 
asks  for  a  specific  performance  of  the  agreement  entered  into  by  him  with  the 
promoters  of  the  Birkenhead  and  Chester  Railway.    That  agreement  was  to 
take  effect  on  the  happening  of  an  event,  which  has  not  occurred  and  is  never 
likely  to  occur ;  and,  if  the  defendants  were  compelled  to  take  the  land  which 
forms  the  subject  of  that  agreement,  it  would  be  utterly  useless  to  them. 
f*275]        *Mr.  Knight  Bruccy  Mr.  Temple^  and  Mr.  Laumdes^  appeared 
for  the  plaintiff :  but 

The  Yice-Chancellor,  without  hearing  them  said : — This  case  is  a 
very  simple  one. 

Certain  persons  entered  into  an  agreement  to  form  a  railway,  to  be  called 
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The  Biikenhead  and  Chester  Bailway,  and  a  Mr.  Miller  was  appointed  their 
agent  and  solicitor.  As  the' proposed  line  was  to  pass  through  the  estates  of 
the  plaintiff,  he  objected  to  the  project.  An  agreement  was  then  made  be- 
tween Miller,  as  the  agent  for  the  projectors  of  tlie  railway,  and  ffiundell  as 
the  agent  for  Sir  T.  Stanley^  the  immediate  effect  of  which  was  that,  on  cer* 
tain  terms  specified  therein,  Sir  T.  Stanley  should  withdraw  his  opposition  to 
the  intended  railway  and  allow  it  to  pass  through  his  estates :  so  that,  by 
making  this  agreement,  the  promoters  of  the  railway  obtained  the  advantage 
which  they  stipulated  for.  The  agreement  provided  that  the  company  should 
pay  to  Sir  T.  Stanley  20,0002.  by  instalments ;  and  that  the  company  should 
Dot  enter  on  his  lands  until  the  first  instalment  was  paid. 

Aboat  the  same  time,  other  persons  projected  a  railway,  which  Was  to  be 

called  The  Chester  and  Birkenhead  Railway,  and  which  was  to  be  formed 

between  the  same  termini  as  the  first  mentioned  railway,  but  by  another  line ; 

and  it  was  designated,  by  their  plan,  that  their  line  also  would  pass  through 

Sir  Thomas'  estates.    An  agreement  was  subsequaitly  entered  into  between 

thes(dicitors*for  the  two  bills  for  making  the  rival  railways,  which  were 

then  pending  before  a  committee  of  the  House  of  Commons,  by  which  it  wa9 

agreed  that  the  merits  of  the  two  lines  should  be  submitted  to  Lord 

*Sanclon  and  Mr.  Wilson  Patten,  two  of  the  members  of  the  commits    [*276] 

tee,  who  were  to  decide  which  line  should  be  adopted.    Then  Lord 

Sandon  and  Mr.  Patten  made  their  award,  by  which  they  determined  that 

the  line  projected  by  the  Chester  and  Birkenhead  Company  should  be  adopted : 

and,  at  the  close  of  their  award,  they  say:  "Having  no  authority  from  the 

laadowneis,  we  have  not  fdt  ourselves  at  liberty  to  go  into  detail  into  the 

question  oC  injuries  apprehended  by  them  from  the  respective  lines.    They 

will,  of  Goone,  remain  in  full  possession  of  the  right  of  being  heard  before 

the  comioittae  and  stating  their  objections  to  either  line." 

That  award  having  been  made,  the  bill  represents  that  the  Birkenhead  and 
Chester  bill  was  withdrawn,  and  the  bill  for  making  a  railway  from  Chester 
to  Birkenhead  was  passed  by  the  House  of  Conmions. 

While  this  arrangement  between  the  Chester  and  Birkenhead  Railway 
Company  and  the  Birkenhead  and  Chester  Railway  Company  was  under  dis« 
CQssiony  an  agreement,  dated  the  18th  of  April,  1837,  was  entered  into  by  the 
solicitofs  of  the  ptcmoteTs  of  the  two  bills,  by  which  agreement  they,  first  of 
all,  determined  that  the  merits  of  the  two  lines  should  be  decided  as  I  have 
meotimed,  aod  also  that  it  was  the  basis  of  the  agreement  that  the  share- 
bdders  of  the  rejected  line  should  be  at  liberty,  if  they  thought  proper,  to 
take  shares  in  the  other  line ;  and  that  the  adopted  line  should  take  Uie  en- 
gagements entered  into  with  the  landowners  by  the  rejected  line :  and  there 
is  no  difficulty  in  understanding  what  the  parties  meant^  namely,  that  every- 
thing agreed  to  be  done,  which  bound  the  Birkenhead  and  Chester  Railway 
Company,  should  bind  the  Chester  and  Birkenhead  Company,  as 
betmen  the  two  companies  'themselves.    But,  as  that  alone  would    [*2t7] 
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not  be  sufficient,  the  agreement  between  Miller  and  Mallaby  was  approrec 
and  adopted  by  the  promoters  of  the  two  bills;  and  sach  approva 
was  testified  by  the  signatures  of  two  of  the  committee  acting  for  the  pro 
moters  of  the  Chester  and  Birkenhead  Railway,  and  by  two  of  the  committei 
acting  for  the  promoters  of  the  Birkenhead  and  Chester  Railway;  and  -it  wai 
signed  by  Blundell,  the  plaintiflPs  agent,  as  follows:  "Approved,  R 
Blundell." 

The  bill  then  states  that  the  plaintiff,  relying  on  the  agreement  made  be^ 
tween  Miller  on  behalf  of  the  Birkenhead  and  Chester  Railway  Company 
and  Blundell  on  the  plaintiff's  behalf,  and  so  agreed  to  be  adopted  by  th< 
Chester  and  Birkenhead  Railway  Company,  and  not  doubting  that  the  sam^ 
would  be  faithfully  adhered  to  and  executed  by  the  latter  company,  asseoted 
to  the  proposed  bill  for  forming  that  company,  and  took  no  part  in  the  furthci 
opposition  that  was  made  thereto  in  the  House  of  Commons,  or  in  the  House 
of  Ijords.  And  so  it  appears,  that  a  consideration  was  actually  given,  by  the 
plaintiff,  to  the  persons  who  afterwards  formed  Hhe  Chester  and  Birkenhead 
Company,  namely,  by  his  making  no  opposition  to  the  further  progress  ol 
their  bill.  It  was  quite  plain,  when  the  matter  was  in  discussion,  that  the 
plaintiff's  estates  would  be  affected  by  the  Chester  and  Birkenhead  bill,  and 
what  part  of  his  estates  would  be  affected  by  it:  and  it  is  immaterial  that 
there  is  a  slight  difference  in  the  quantities  required  for  forming  the  two 
lines,  that  is  to  say,  fourteen  acres  and  a  half  for  the  rejected  line,  and  sixteen 
acres  and  three  quarters  for  the  adopted  line,  except  that  it  shows  fauiiess  on 

thepart  of  Sir  T.Stanley. 
[*278]       ♦The  agreement  of  the  18th  of  April,  1837,  was  signed  by  the 

agents  of  all  parties ;  and  the  stipulation  thereby  made  that  the  adopted 
line  should  take  the  engagements  entered  into  with  the  landholders  by  the 
rejected  line,  was  the  same  in  eflect,  as  saying  that,  instead  of  a  new  agree- 
ment being  entered  into  between  the  plaintiff  and  the  Chester  and  Birken- 
head Railway  Company,  the  agreement  between  the  plaintiff  and  the  Birken- 
head and  Chester  Company,  should  be  the  agreement  between  the  plaintiff 
and  the  Chester  aud  Birkenhead  Company.  The  Chester  and  Birkenhead 
Company,  are,  therefore,  as  much  bound  to  pay  the  20,000/.  for  taking  the 
lands  of  the  plaintiff  over  which  their  line  passes,  as  the  Birkenhead  and 
Chester  Company  would  have  been  for  taking  the  lands  over  which  their 
line  was  intended  lo  pass. 

The  plaintiff  asks,  by  his  bill,  that  the  agreement  of  the  17th  of  January, 
1837,  may  be  specifically  performed ;  and  that  the  defendants  may  be  de- 
creed to  pay  the  20,0002.  to  him,  in  the  specified  instalments ;  and,  there  is 
not  the  least  doubt,  in  my  mind,  that  he  is  entitled  to  the  relief  which  he 
asks ;  and,  therefore,  the  demurrer  must  be  overruled.(a) 

(a)  Affirmed  hj  the  Loid  Ch«ie«Hor ;  tee  3  MyL  &.Cr.  773.  [Anil  see  Ortenhalfk  r.  ^ 
Birmi9ghtm  and  ManehuUr  Railway  Company,  poet,  416.    S.  C  3  Myl.  dt  Cr.  784.] 
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•Marriott  v.  Tarplet.  [•279] 

1838  ;  S9Ui  May  Ist  and  4th  Jane. — Church-wardens  ;  Juriidietion  ;  Pleadingr ;  Miijoinder. 

A  ioit,  in  tliii  court,  by  the  chnrch-watdetu  of  a  parish,  to  restrain  a  penon  from  puUmi^  down  tho 
cimiekfud  wall  k  maintainabla :  and  the  ohatth-wardena,  notwithatnading  their  office  haa 
esan^  aay  file  a  avpidenieatal  bill  for  the  pnrpooe  of  stating  facts  occurred  since  the  filing  of 
the  original  bill«  and  may  join  their  snccessors  as  co-piaintiflb  with  them  in  the  snppiemental  snit 

The  Rer.  K.  IL  Tarpley,  who  wa9  the  vicar  of  the  ptirish  of  Floore,  in 
Ncrtbampton^ie,  claimed  a  right  of  way  from  the  vicarage  house,  to  the 
parish  choich,  over  land  belonging  to  Bidiard  Packe,  Esq.,  upon  which  the 
vail  of  the  churchyard  abutted :  and,  in  assertion  of  th^|  right,  he,  in  1833, 
began  to  pull  down  part  of  the  wall  of  the  churchyard,  in  which  he  alleged, 
that  a  gateway  had  forhierly  existed. 

The  plaintiff  was  William  Marriott,  who  was  one  of  the  church-wardens 

of  the  parish.  The  defendants  were  Taxpley,  the  Dean  and  Chapter  of  Christ's 

Chuich,  Oxford,  who  were  tjie  patrons  of  the  vicarage,  and  rectors  of  the 

parish,  and  Thomas  Marriott,  who  was  the  other  church-warden  of  the  parish* 

The  bill  preyed  for  an  injunction  to  restrain  Tarpley  from  pulling  down  the 

vail :  and  an  injunction  for  that  purpose  was  obtained  on  an  ex  parte  appli- 

cation.   An  action  of  trespass  was  aft^wards  brought  against  Tarpley,  by 

Jakeman,  the  tenant  of  the  land  over  which  the  right  of  way  was  claimed. 

Taipley,  in  justification  of  his  trespass  pleaded,  first,  a  right  of  way,  for  the 

ricar  for  the  time  being,  from  the  vicarage  house  to  the  parish  church ;  and, 

KCQoDyi  a  cofkmion  public  highway  over  the  land.    Issue  was  joined  on  both 

pins*  and  the  action  was  tried  at  the  spring  assizes  for  Northamptonshire, 

in  1834,  vhen  a  verdict  was  found  for  the  plaintiff  in  the  action^  on  both  is* 

sues.  In  i^  following  term,  an  application  was  made  to  the  Court 

of  CoQUDOQ  Pleas,  for  a  ^oew  trial,  on  the  ground  that  the  verdict    [*280] 

vas  agaiDst  evidence.    But  Mr.  Justice  Littledale,  before  whom  the 

action  vas  tried,  having  been  referred  to,  and  having  certified  that  the  verdict 

vas  satisfactory,  the  new  trial  was  refused.    Tarplqy  then  put  in  his  answer ; 

^  thoeby,  set  up  a  new  claim  to  the  right  of  way,  namely,  as  a  church* 

way.   He  afterwards  moved  to  dissolve  the  injunction ;  but  the  motion  was 

^^faaei.   A  supplemental  bill  was  then  filed  by  William  Marriott,  who  had 

<^n^  to  be  church-warden,  and  James  Phillips,  who  had  succeeded  him, 

"gainst  Tarpley ,  the  Dean  and  Chapter  of  Christ's  Church  and  Thomas  Mar- 

^^  who  had  been  re-elected  church-warden,  for  the  purpose  of  stating  the 

P^^^^^ings  that  had  taken  place  at  law. 

The  cause  now  came  on  to  be  heard.    In  the  course  of  the  argument,  three 
qoeslians  were  raised : 
First,  whether  the  church-wardens  were  entitled  to  institute  the  suit : 
^nd,  whether  William  Marriott^  who  had  ceased  to  be  a  church-warden, 
^bt  to  have  been  made  a  co-plaintiff  with  his  successor,  Phillips,  in  the 
^pplemental  suit :  and, 


288  CASUS  m  CHANCERY. 

—  ■''  ■.,..,-_..  1 

1838.^M«niott  ▼.  Tarpley. 

Third,  whether  the  Ecclesiastical  Court  had  not  exclusiye  jurisdictioa 
over  the  subject  matter  of  the  suit. 

Mr.  Wakefield^  Mr.  Jacob,  and  Mr.  Thimer,  for  the  plaintiffit,  said  that  the 
guardianship  of  the  fabric  of  the  church  and  of  the  walls  and  fences  belong- 
ing to  it,  was  vested  by  law  in  the  church-wardens ;  and  that  they 
[*2S1]    might  maintain  an  action  for  a  trespass  committed  on  ^e  property 
of  which  they  were  guardians ;  and,  consequently,  they  coidd  main- 
tain a  suit  in  equity  to  restrain  the  tre8pass.(a) 

Mr.  Knight  Bruce,  for  the  defendaiot,  Tarpley,  said  theA  church-wdMens 
might  maintain  an  action  for  chattels,  but  not  for  things  real  belonging  to 
the  church,  as  appeved  from  the  passage  in  Yiner's  Abridgnient  which  had 
been  cited  by  the  plaintiff's  counsel :  that  the  proper  course  of  proceeding,  in 
a  case  like  the  present,  was  either  by  indictment,  or  by  information  in  the 
name  of  the  Attorney  General,  or  by  a  bill  filed,  by  one  paririiioner,  on  be- 
half of  himself  and  the  other  parishioners  :{b)  that,  as  the  suit  was  instituted 
by  an  annual  officer,  it  did  not  enable  the  court  to  adjudicate,  finally,  on 
any  right ;  that  it  was  not  the  habit  of  the  court,  in  any  case,  to  decide  a 
right  after  a  single  trial  only ;  and,  therefore,  the  court  would  not  make  the 
injunction  perpetual,  without  allowing  Tarpley  to  try,  over  agmn,  the  issues 
in  Jakeman^s  action :  that,  at  all  events,  he  ought  to  be  allowed  to  try  the 
right  to  a  chnrch-way  which  he  insisted  on,  for  the  first  time,  in  his  answer, 
and  which  never  had  been  tried :  that  William  Marriott,  being  no  longer  a 
church-warden,  had  ceased  to  have  any  interest  in  the  subject  matter  in  dis- 
pute, and,  therefore,  the  original  suit,  the  object  of  which  wfu»  to  decide  a 
right  between  two  parties  one  of  whom  had  ceased  to  have  any  interest, 
must  fail ;  ttiat  at  all  events,  the  supplemental  suit  could  not  be 
[*282j  maintained ;  because  a  person  who  had  no  interest  was  joined,  as  'a 
co-plaintiff,  with  a  party  who  had  an  interest,  and  such  a  misjoinder 
of  parties  was  a  fatal  objection  to  the  suit. 

Mr.  Roe  and  Mr.  Waddington,  with  Mr.  K.  Bruce,  said  that  church-war- 
dens might  be  the  ownex;$  of  the  goods,  but  that  they  had  no  interest  in  the 
freehold  of  the  church,(c)  and,  therefore,  they  could  not  maintain  an  action 
with  respect  to  the  realty ;  and,  moreover,  the  bill  expressly  alleged  that  the 
Dean  and  Chapter  of  Christ's  Church  were  the  owners  of  tfie  boundary  fence 
of  the  churchyard. — [The  Vice-Chancellor :  SU}q)Ose  that  the  church-war- 
dens are  liable,  at  law,  to  keep  the  walls  of  the  churchyard  in  repair,  would 
it  not  follow  that  they  might  bring  an  action  on  the  case  against  any  person 
who  injured  the  walls  ?] — The  church-wardens  are  not  personally  liable  to 
repair  any  of  the  buildings  or  erections  belonging  to  the  church :  they  are  liable 
to  repair  them  only  as  representiug  the  parishioners  andif  they  have,  in  their 

(a)  1  Bnm.  E.  L.  346,  413  ;  2  lloir«  Ah.  287 ;  Vin.  Ab.  tit  Churchwardens,  A-  S,  placita  4  and 
5.  and  iee  same  tit.  plaeitum,  10 ;  Anon,  1  Vent.  127 ;  WatMn's  CIergyman*s  Law,  382;  Gib- 
ton*!  Codes,  21S. 

(h)  3  Com.  Dig.  tit.  EgUM,  F.  3,  p.  656.  (e)  Bac.  Ab.  tit  Chnich-ward^BS,  (B) ;  ^^^ 

Book,  IS  H.  7,  page  27;  11  H.  4,  page  12 ;  Bro.  Ab:  tit  CoipotaUona,  folio  185. 
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hands,  foods  produced  by  the  church  rates  for  that  purpose,  and  it  is  doubt- 
ful whether  cbejr  can  maintain  an  action  in  respect  of  such  a  liability.  Phil- 
ips V.  Pe&ree>{a)  By  the  59  Geo.  3,  c.  12,  church-wardens  were  created 
corporatian  for  certain  purposes  ;-but,  until  that  act  was  passed,  they  were 
incapahb  of  holding  land  for  any  purpose  whatever.    Doe  v.  Tarry, {b) 

This  case  is  peculiarly  within  the  jurisdiction  of  the  Ecclesiastical 
Coort  Betmeit  ▼.  Bonaker,(c)  Walter  V.  M(mtagu.(d)—\The  [•283] 
Tibe-Cbaocellor :  The  bill  in  this  case  is  filed  for  an  injunction  ;  and. 
:f  the  Eedesiastical  Court  will  interfere  as  against  a  person  who  has  pulled 
down  the  wall  of  the  churchyard,  it  follows  that  this  court  will  grant  an 
injvaction.  The  eases  cited  are,  therefof^,  in  faror  of  the  jurisdiction  of 
ibis  court.] 

It  is  impossible  to  maintain  the  suit  in .  the  manner  contended  for  by  the 
f^iaintiffi ;  for,  as  Phillips  does  not  derive  his  title  under  the  prior  church- 
▼axden,  he  ought  to  hare  been  brought  before  the  court,  not  by  a  supple- 
iQffitd  bSI,  but  by  an  original  bill  in  the  nature  of  a  supplemental  bill. 
Uw/dr,  J9knes.{e) 

Mr.  Wakejieid,  in  reply : — Church-wardens  are  bound,  by  law,  to  keep  the 
the  chmth  fence  in  repair :  and  it  is  no  answer,  to  the  censures  of  the  Ec- 
clesiastical Court  for  a  neglect  of  that  duty,  for  them  to  say  that  they  have 
no  foods  in  their  hands ;  for  they  are  bound  to  provide  the  funds  in  the 
maimer  vhieh  the  law  directs.(/) 

The  Eedesiastical  Court  cannot  issue  an  injunction;  and,  therefore, 
iUtto^  it  may  punish  an  injury  to  the  freehold  of  the  church  after  it  has 
beai4fiiie,tt  has  no  power  to  prevent  its  being  done. 

In  Doit  T.  Prudence  and  Bonding)  it  is  laid  down  that  if  church-wardens 
w^itnte  a  mX,  uirhflst  they  are  in  office,  they  may  continue  it  after 
tbeir  oflEcebas  ^determined ;  but  they  cannot  c(mtmence  a  suit  after  [•284] 
Aej^  hMt  gone  out  of  the  office.  The  plaintiff,  therefore,  had  a  right 
to  procead  with  the  original  suit  after  his  office  had  determined.  The  supple- 
OKaCai  suit  was  not  an  original  suit  instituted  by  the  plaintiff  after  he  had 
S^»eoQtof  office;  but  it  was  a  continuation  of  the  original  suit  which  was 
iostitQled  by  him  whilst  he  was  in  office.  Supposing  that  the  plaintiff  was 
vroQg  in  joining  I%illips  as  a  co-plaintiff  with  himself  in  the  supplemental 
^  the  only  consequence  is  that  that  suit  must  be  dismissed,  and  the  plain- 
tiff will  be  deprived  of  the  bene6t  which  he  would  otherwise  have  had  from 
^  CTidence  as  to  the  proceedings  in  Jakeman's  action.  We  submit,  how- 
erer,  that  the  objection  of  misjoinder  of  plaintiffs  must  be  taken  either  by 
^(x\rf  demurrer,  and  that  if  it  is  delayed  until  the  hearing  of  the  cause, 
it  comes  too  late.  Raffety  v.  Kinff.{h) 
The  Tick-Chancellor  : — ^There  are  several  points  in  this  case  which 


(«)  i  Btn.  at  CztBM.  433.    (i)  4  Add.  &,  EU.  374 ;  see  p.  381.    (c)  3  Haggard,  EccL  Rep.  25. 
\^  CvtV  Bep.  353.  (e)  10  Vea  37. 

(/)  Watnn's  Cleigymaa'i  Law,  383 ;  aee  also  Vin.  Ab.  tit  Charch-wardeof,  A.  2,  plaeiivm  8. 
(g)  S  Stnage,  853.  (A)  1  Keea,  801.  [619.  n  1.] 
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1838.— Marriott  w.  Taiploy. 


are  not  matters  of  frequent  consideration ;  and,  thereforei  I  should  like  to  look 
into  them  before  I  pronounce  my  judgment* 

Aih  Ane,—TnE  Vice-Chancellor  :— I  desired  that  this  case  might 
stand  over  for  a  few  days  in  order  that  I  might  satisfy  my  own  mind  aboot 
the  jurisdiction  of  the  court  to  entertain  such  a  suit :  and  I  must  say  that  it 
appears  to  me  to  be  beyond  all  question  that  the  court  can  entertain  such  s 

suit  as  this. 
[•285]        'The  suit  is  of  this  form.    The  bill  was  filed,  on  the  18th  of  Aa- 

gust,  1833,  by  a  person  of  the  name  of  William  Marriott,  who 
described  himself  as  being  one  of  the  church-wardens  of  the  parish  of 
Floore ;  and  a  gentleman  of  the  naa>e  of  Tarpley,  who  was  alleged  to  hare  j 
pulled  down  part  of  the  wall  of  the  churchyard,  was  one  of  the  defimdaot^  | 
and  the  other  church-warden,  a  gentleman  of  the  name  of  ThcHnas  Marriott, 
was  also  made  a  defendant*  The  court  granted  an  ex  parte  injanctioD  to 
restrain  the  act  complained  of.  Afterwards,  in  the  month  of  April,  1831, 
another  gentleman  of  the  name  of  Phillips  was  chosen  a  churdi-wardeo  in 
the  place  of  William  Marriott,  the  plaintiff  in  the  original  hill ;  and  a  sn|h 
plemental  bill  was  filed,  in  1835,  by  WUliam  Marriott,  the  original  plaindi; 
and  Mr.  Phillips,  who  had  been  chosen  the  church*warden  in  his  room; 
and  that  supplemental  bill  was  also  against  Mr.  Thomas  Marriott,  who  still 
continued  to  be  a  church-warden,  and  against  Mr.  Tarpley. 

In  the  course  of  the  argument  at  the  bar,  a  case  was  quoted  &om  ^cDtris, 
which  was  to  this  effect : — A  prohibition  was  prayed  on  the  behalf  of  a 
church-warden  to  the  Ecclesiastical  Court,  for  that  they  tendered  him  «n  oath 
upon  these  articles  following :  Ist,  Whether  any  person  within  this  parish 
hath  encroached  upon  the  churchyard.  It  was  said  that  it  concerned  matter 
of  freehold,  but  this  was  overruled  by  the  Court  of  King's  Bench ;  and  itwu 
held  that  the  church-wardens  may  take  notice,  in  the  Elcclesiastical  Court,  A 

encroachments  on  the  churchyard.(a)  There  is  another  case  (which 
[•286]    *occurred  in  the  2d  year  of  William  and  Mary)  of  Quitter  v.  iV«fr 

tim.{h)  In  a  prohibition,  the  case  was  that  Newton,  one  of  the 
churchwardens,  libelled  against  Quilter  for  stopping  the  church-door  and 
windows,  by  sheds,  &c.  built,  as  he  supposed,  upon  part  of  the  chuichyarO' 
It  was  moved  for  a  prohibition  upon  a  s^ggestiQn  that  the  sheds  were  not 
built  upon  any  part  of  the  churchyard,  but  were  built  upon  a  lay  fee,  and  thai 
cognizance  of  lay  fees  appertains  to  the  temporal  courts.  Sed  per  curiae - 
A  prohibition  shall  not  be  granted,  to  any  suit  in  the  Spiritual  Court,  for  any 
nuisance  or  other  matter  done  in  the  churchyard,  upon  a  suggestiojii  that  the 
churchyard  is  a  lay  fee :  for  a  nuisance  there  is  properly  of  ecclesiastical  <^' 
nizance. 

(a)  In  the  report  it  itands  thus :  « It  wu  said,  to  the  first  of  these,  that  it  concerned  ^^^^ 
fteehold.    But  thie  was  overruled :  for  they  may  take  notice  of  encroachments  on  the  churchy^' 
(ft)  Carthew,  151. 
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It  was  sttd,  in  die  comse  of  the  argument  in  this  case,  that  this  court  could 
not  entartain  tbe  sait|  because  the  church-vard^is  could  not  bring  an  action  : 
but,  if  the  cbaieb-waidens  could  institute  a  suit  in  the  Ecclesiastical  Court  for 
the  nuituee^  tfaere  seems  to  be  no  reason  whatever  why  this  court  should  not 
inteifae  toftevaat  the  very  commission  of  the  nuisance  in  respect  of  i^iiich 
thef  loigiit  have  a  suit. 

Theo,  vith  regard  to  the  circumstance  which  I  have  stated,  namely,  that 
tbe  cbaiacler  which  William  Marriott  originally  held  as  church- warden,  had 
ceased.  It  was  said  that,  as  he  had  ceased  to  be  church-warden,  he  ought  not 
to  have  been  a  party  to  the  supplemental  bill,  and  that  no  relief  could  be  given 
oa  the  oiiginai  bill,  with  respect  to  him :  and  that,  inasmuch  as  Mr.  Phillips 
ind  become  a  chuich^warden  in  W.  Marriott's  place,  Marriott  had  no 
ioerest  in  the  original  suit    *Ncw,  with  respect  to  that,  it  appears    ["287] 
4at,  in  tbe  case  of  Dent  v.  Prudence  and  Bondy  it  was  held  that 
cftoreh-waidMis^  afier  their  t^rm  of  office  had  expired,  could  not  bring  a  suit 
{(ff&nte  which  accrued  during  their  time:  but  it  was  agreed  that  if  the 
salt  had  beoi  begtm  within  their  year  of  office,  diey  might  have  proceeded  in 
it  «fl«r  their  year  was  out.    Besides  that  authority  there  is  also  the  case  of 
Bodinkam  v.  RickettSy{a)  which  came  before  the  Lords  Commissioners  in 
tfae  year  1835,  and  which  was  brought  before  me  in  the  spring  of  this  year. 
Tlie  proceedings  in  that  case  show  both  the  points,  namely,  that  a  church- 
^nxdea  caonot  iiK^tote  a  suit  in  respect  of  a  matter  which  happened  before 
be  beeaoK  ehorch-warden ;  but  that  if,  in  the  year  in  which  he  is  chufch- 
^vdn,lie  does  institute  a  suit  in  respe^  of  something  which  then  occurred, 
^  Dttf ,  notwithstanding  his  church-wardenship  has  expired,  prosecute  the 
^  TbefKts  of  the  case  were  as  follows : — ^The  suit  was  commenced,  in 
dttEodesntical  Court,  for  several  church  rates  which  accrued  in  the  years 
182B  aod  lffi9,  in  which  the  libellers  were  not  church-wardens ;  and  also  for 
nte  vUch  accrued  in  1830  in  which  they  were  church-wardens.    They 
■l^'od^ned  the  suit  for  the  rates  accrued  in  the  years  in  which  they  were  not 
c'^BdHwaideos,  and  gained  a  decree  in  the  suit  for  the  rate  which  became 
Ale  in  the  year  in  which  they  were  church-wardens.    In  1837,  which  was 
%  after  they  had  ceased  to  be  church-wardens,  they  took  out  a  signi/ir 
^ii  to  enforce  payment  under  the  decree ;  and,  in  March,  1838,  Ricketts 
BOT^  before  me  to  squash  the  writ ;  but  I  refused  the  motion. 

It  is  clear,  therefore,  from  the  cases  to  which  1  have  referred,  that  [*288] 
I  chaich-warden  may  libel  in  the  Ecclesiastical  Court  for  an  injury 
<)oQe  to  the  wall  of  the  churchyard  whilst  he  was  church-warden ;  andj  if 
he  cooimences  the  suit  whilst  he  is  church-warden,  he  may  continue  it 
vhea  his  cbureh-wardenship  has  ceased.  And  in  my  opinion  this  court 
^t^ia  such  a  case,  to  be  ancillary  to  the  Ecclesiastical  Court,  and  to  grant 
an  ifljtmction  as  in  other  cases  where  any  act  in  the  nature  of  waste  is  either 
Wteoed  or  committed*    I  must,  therefore,  hold  not  only  that  the  original 

(a)  Not  reported.  * 
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suit  was  properly  instituted  by  Mr.  William  Marriott,  but  ihat  he  bad  a  rigbt 
to  continue  it  by  filing  the  sniq>lumental  IhU,  notwithstanding  his  year  of 
office  had  expired.  And,  inasmuch  as  Mr.  Phillips  was  a  chuich-watden  it 
the  time  when  the  suj^lemental  bill  was  filed,  it  is  perfisedy  manifiastihathe 
had  an  interest  as  church-warden,  in  the  cootinuanoe  of  that  injunctioa  vhidi 
had  been  pronounced  in  1833 ;  lor  it  applied  to  the  very  subject  aaatter  of 
which  he  was  the  guardian,  and  in  respect  of  which  he  might  have  instiiuted 
a  new  suit  in  the  Ecclesiastical  Court. 

My  opinion  therefore  is,  on  the  objections  with  respect  to  ttie  roaintainiog 
of  the  suit,  that  they  are  unavailing,  and  that  the  suit  may  be  maintained. 
I  should,  therefore,  as  a  matter  of  course,  have  now  made  a4ecree  foraper- 
petual  injunction,  but  for  this  circumstance,  namely,  that  those  prooeedii^ 
which  were  taken  in  the  action  which  was  brought  by  Mr.  Jakenao,  wiio 
was  the  tenant  of  Mr.  Packe,  have  determined,  merely,  that  there  is  not  the 
vicar's  right,  nor  is  there  the  general  right  which  was  asserted  by  the  two 
special  pleas.  In  respect  of  them,  amotion  wasmade  foranewtiial, 
[*289]  and  that  motion  wws  refused  by  the  Judges  of  the  Court  of  ^Cohidoq 
Pleas,  who  had  received  a  certificate  from  the  learned  Judge  who  tried 
the  cause,  (Mr.  Justice  Littledale,)  that  he  was  satisfied  with  the  verdict  of 
the  jury ;  and  I  think  it  right  therefore,  that  those  points  shall  not  be  tried 
kgain.  But  I  think,  that  if  Mr.  Tarpley  is  desirous  that  there  shall  be  fm- 
ther  proceedings  had,  for  the  purpose  of  determiniog  whether  there  is  that 
which  has  been  called  the  church-way,  I  certainly  will  give  him  liberty  to 
try  that  question.  The  injunction,  however,  must  be  continued  in  the 
meantime. 


Boys  v.  Morgan. 


1638 ;  11th,  13th,  and  19th  of  Jane^-CwistnieUoii ;  Will ;  Rewhiary  G^ 
A  tMtator  coneladtd  his  will  as  follows :  <*  I  gnav  there  will  be  fewnd  nSfeieal  in  my  ksBbr'i 
hands,  to  discharge  all  my  debts,  which  I  desire  Mrs.  E.  M.  to  do,  and  keep  the  retidt  for  ker 
own  use.'*  Held,  (the  whole  of  the  will  being  taken  together)  that  E.  M.  was  entitled,  not  <a'T 
to  the  residue  of  the  money  in  the  banker's  hands,  but  to  the  residne  of  the  testator's  genenl 
peisoBal  estate. 

The  plaintiff  was  one  of  the  next  of  kin  of  John  Boys,  who  died  in  August, 
1835.  The  defendants  were  the  other  next  of  kin,  and  Eliza  Morgan  to 
whom  probate  of  the  deceased's  will  had  been  granted. 

The  bill  alleged  that,  in  1826,  Eliza  Morgan  went  to  reside  with  John 
Boys,  and  continued  to  live  under  his  protection  until  his  death :  that,  having 
acquired  great  influence  over  him,  she,  in  the  years  1831  and  1834,  prevailed 
upon  him  to  transfer  into  her  name,  four  sums  of  stock,  namely,  two  of 
60002.  each,  one  of  6317/.,  and  another  of  6200^ :  that  she  alleged  that  John 
Boys  bad  left  a  will  which  was  in  the  following  words : 
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''  LoDdoo,  No.  11  Gower  street  North;  28th  June,  1836.    To  soy 
friends  and  lebiioDs  who  may  be  curious  ^  inquire,  be  it  known   [*290] 
that,  a  fyw  years  back,  of  my  own  free  will,  I  gave  to  Eliza  Mor- 
gan, commoiily  called  Eliza  GsiStil]o,all  my  furniture,  table  and  bed  linen  and 
appeid,  phte,  watches  and  trinkets  of  any  kind  then  in  my  possession,  a 
piaoo  iortey  all  my  library,  manuscripts,  papers,  &c.,  whatever  have  been 
added,  and  may  hereafter  be  added  previous  to  my  decease,  without  any  ex^ 
oepCKui  whatever,  to  her  sole  use  and  disposal,  under  promise  from  her  diat 
sbe  will  take  care  that  I  shall  never  be  in  want  of  any  articles  as  long  as  I 
bTe.    Having  attained  to  the  82d  year  of  my  existence,  and  finding  the  in- 
fiimities  of  age  increasing,  I  choose  to  give  her  this  voucher  of  the  truth, 
that  none  may  question  or  trouble  her  to  make  declaration  of  it    Sbe  knows 
ihtf,  30  years  ago,  I  agreed  with  Dr.  Hector  Campbell,  that  be  should  have 
my  carcase  for  chemical  and  anatomical  experiments  to  be  by  him  performed 
upon  is,  if  he  could  prevail  on  her  to  give  it  him ;  doubting  her  compliance^ 
1  irin  tnxible  nay  head  no  more  about  it.    The  world  may  think  this  to  be 
from  a  spirit  of  singularity  or  whim  in  me.    Be  that  as  it  may,  I  have  always 
had  a  morlal  aversion  to  funeral  pomp  and  expense :  and  therefore  trust  she 
vili  aroid  it :  and  had  rather  be  given  away,  with  the  sum  a  funeral  would 
cost,  for  the  purpose  of  dissection  and  diemical  experiments.    I  guess  there 
vili  be  found  sufficient  in  my  banker's  hands  to  defray  and  discharge  my 
debts,  which  I  h^eby  desire  Mrs.  Eliza  Moi^an  to  do,  and  keep  the  residue 
tor  her  own  use  and  pleasure.     John  Boys." 
The  bill  charged,  that  the  before  mentioned  transfers  were  made  without 
cnmtailioD,  and  that  Eliza  Morgan  held  the  stock  as  a  trustee  for  John 
Boyi ;  nd  that,  at  the  date  of  his  will,  he  had  money  at  his  banker's 
^nofe  than  soflb^ient  to  pay  all  the  debts  that  he  then  owed.    The   [*291] 
hiO  pcifBdtbat  it  might  be  declared  that  the  general  residue  of  the 
iecdttets  pet900Bl  estate  did  not  pass  by  the  vTill,  and  that  Eliza  Morgan 
v»  a  trastee  of  the  several  sums  of  stock  for  the  testator's  next  of  kin. 
Etna  Moigan  demurred,  generally,  to  the  bill. 

Oa  the  aigament  of  the  demurrer  the  question  was,  what  was  the  meaning 
tf  the  word  residue  in  the  will :  whether  it  meant  the  residue  of  the  testator's 
iMney  ia  his  banker's  hands,  or  the  residue  of  his  general  personal  estate. 

Mr.  Jacob  and  Mr.  James  Russellj  in  support  of  the  demurrer,  contended 
fliat  the  word  residue  meant  the  residue  of  the  testator's  general  personal 
esdtCL  They  said  that  Eliza  Morgan  was  the  only  parson  for  whom  any 
PoviaoQ  was nEiade  by  the  will;  that,  intheintroductory  partof  it,  there  was 
inch  a  large  expression  of  bounty  to  her  as  to  be  nearly  sufficient  to  carry  the 
^Mle  of  the  testator's  [»operty ;  that  the  testator  had,  in  effect,  appointed 
^  Morgan  his  executrix,  and  so  placed  the  whole  of  his  property  in  her 
^^Qsiody  that  he  had  directed  her  to  pay  his  debts ;  but  it  was  clear  that  he^ 
in  not  mean  her  to  pay  them  out  of  the  money  in  his  banker's  hands  only ; 
^  tboe  was  no  source  from  which  the  funeral  expenses  could  come,  unless 
TolDL  22 
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Eliza  Morgan  took  the  testfttor's  pioperty  genexally^  andconseciiieHtly,  that  the 
rasidue  which  she  was  to  keep,  was  not^  merdy,  the  residue  in  the 
[*292]    baaker^i  "haods,  but  the  general  residue  of  the  testator's  estate. 
Legg^  ▼•  AsgiUj{a)  Crooke  v.  De  Vand$s.ib) 

Mr.  Kniehi  Bruce  and  Mr.  O.  Richardsy  in  support  of  the  bill :— The 
fuestion  is,  whether  the  word  residue^  in  Ihis  will,  means  a  special  or  a 
general  residue. 

The  instrument  begins  thus :  *^  To  my  friends  and  relations  who  may  be 
curious  to  inquire,  be  it  known  that,  a  £9w  years  back,  of  my  own  free  will,  I 
gave  to  E.  Morgan,  commonly  called  Eliza  Castillo,  ail  my  furniture,  uUe 
and  bed  linen  and  apparel,  plate,  watches  and  trinkets  of  any  kind  d^n  in 
my  possession,  a  piano  £arte,  all  my  library,  manuscripts,  papers,  ei  caterfC 
If  that  introductory  passage  is  to  be  considered  as  a  gift,  the  ezpiessiofl  ^ 
eaiera  must  be  confined  to  things  ejusdem  generis  as  those  before  mentioDed. 
Bat  it  is  not  to  be 'taken  as  a  gift ;  but  as  a  ree(^;niti(m  of  a  prior  gift. 

The  word  residue  is  a  relative  term ;  and  where,  as  in  this  will|  a  testator 
speaks  of  a  particular  fund,  and  then,  in  the  same  sentence,  uses  the  tern 
residufiy  he  must  be  taken  to  mean  the  residue  of  that  particular  fund  \M 
he  had  just  before  spoken  of^  and  not  the  residue  of  bis  pn^rty  geDerally. 
In  this  court  we  are  apt  to  put  a  technical  signification  upon  the  word  residw] 
but,  in  common  parlance,  it  is  synonymous  with  remaind^ ;  and,  if  the  tes^ 
tator  had  used  &at  word, .  there  would  have  been  no  doubt  as  to  his  in- 
tention. 
[*293]  *Can  it  be  contended  thai  if  the  testator  had  intended  that  ElizaMor 
gan  should  take  the  large  sums  of  stock  which  are  mentioned  in  the  bill, 
he  would  have  been  so  cautious  as  to  mention  tbathehad  given  her  hisfumitQR, 
table  and  bed  linen,  &c.  ?  Why  did  h^mention  that  he  had  given  her  those  arti 
cles,  if  he  meant  to  give  her  all  his  property  by  his  will  ?  Why  did  he  men- 
tion the  money  in  his  banklBr's  hands,  if  she  was  to  take  every  thing  under 
the  will  ?— [The  Yice-Ghancellor :  The  bill  states  that  the  testator,  at 
of  his  will,  had,  in  his  banker's  hands,  money  more  than  sufficient  to  pay 
the  debts  Aat  he  then  owed :  but  Aere  is  no  allegation  that  he  had  in  h!s 
banker's  hands  money  more  than  sufficient  to  pay  the  debts  which  he  owed 
at  his  death.  When  he  speaks  of  the  money  in  his  banker's  hands,  he  spea^ 
ooi^ecturally.  He  says :  "  I  guess  there  will  be  found  sufficient,  in  my 
banker's  hands,  to  defray  and  discharge  my  debts."  But  the  direction  wbicli 
he  gives  to  E.  Morgan,  to  pay  his  debts,  is  positive.  He  meant  that  i» 
should  pay  his  debts  at  all  events,  that  is,  whetiier  there  was  or  was  not  soi- 
ficient,  in  the  banker's  hands,  to  pay  them.  May  he  not,  therefore}  have 
meant,  by  the  word  residue^  the  residue  of  that  property  out  of  which  bi^ 
debts  were  to  be  paid  at  all  events  1] — If  a  party  is  directed  to  pay  a  testators 
debts  generally,  it  does  not  follow  that  that  party  is  to  take  the  residQ^  ^ 

r 

(a)  Ton.  4  Rum,  295,  note.  (b)  9  Vm.  197,  and  11  Vm.  330. 
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the  testatoi's  inopert7*  The  only  property  that  is  dealt  with  in  this  will| 
»  thennmey  in  the  banker's  hands. — [The  TJoe-GhaaeeUor:  The  testator 
allades  to  the  money  which  his  funeral  would  cost ;  and,  theieforei  he  ad- 
verts, impliedly  at  least,  to  some  fund  in  oontradistinction  to  the  money  in 
his  baolDer^  hands,  that  is,  his  general  personal  estate^] 

*The  cases  that  hasre  been  cited  are  clearly  distinguidiable  from  the  [*294} 
presentcase.  In  Orooke  ▼.  De  Vandesj  the  testator,  after  having  men- 
tioned the  whole  of  his  property,  concluded  his  will  as  follows :  ^'What  re- 
mains to  go  to  my  grandteons :  ^  and,  as  the  testator  had  before  enumerated 
die  whole  of  his  property,  there  was  nothing  to  which  those  words  could 
refer,  exoept  his  genml  estate.(a)  In  Legge  v.  Asgillf  the  expression  in  the 
codicil,  ^tf  there  is  money  left  unemj^yed,''  meant  money  left  unemployed 
after  the  geneial  administration  of  the  testator's  estate. 

The  case  of  Ommaney  v.  £ti/cAer(fr)  is  decisive  of  the  present :  it  is  aooiH 
clttsive  authority  if  ever  there  was  one.  The  Attamey  Oeneral  v.  Johnr 
i(<me,(e)  Hastinffs  r.  JBane4,d) 

The  Yice-Chakcellor  : — In  this  case  of  Bojfa  ▼.  Margatty  I  widied 
the  matter  to  stand  over  after  the  argument,  that  I  might  read  through  the 
pieadi&gs,  to  see  whether  there  was  any  thing  stated  on  the  bill  (the  whole 
statement  of  which  is  admitted  by  the  demuner)  which  would  vary  the  case, 
thai  is,  which  Vould  make  the  case  which  is  made  by  the  bill  dqiend  upon 
anything  else  than  merely  the  constraction  of  the  will :  and  it  appears  to  me, 
on  reading  it  all  over  very  deliberately,  that  the  right  of  the  plaintiff  does 
solely  and  exclusively  depend  on  die  construction  of  the  will.    The  will  is 
in  a  very  smgolar  form ;  and  I  must  say,  with  f ief<Hence  to  the  cases  that 
have  beea  cited,  that  they  are  no  otherwise  applicable  to  this  ease 
*thati  to  Aow  that,  where  wills  are  made  in  such  a  singular  form    [*296J 
ds  the  wiUs  ia  Legge  r.  Asgillf   Orooke  v.  De  Vandee  and  the 
Affamef  General  v.  Johnstone^  you  must  construe  the  expresnons  that  are 
used  in  them,  as  well  as  you  can,  by  looking  at  the  whole  of  the  context. 

In  this  ease  the  testator  sets  out,  first  of  all,  with  giving  the  world  notice, 
and  showing,  Aerefore,  that  he  was  clearly  aware  that  he  had  friends  and 
relations,  that  is,  persons  to  whom,  if  he  made  no  disposition,  his  property 
vould  devolve.  ^  To  my  friends  and  relations  who  may  be  curious  to  in* 
qoiie,  be  it  known  that,  a  few  years  back,  of  my  own  free  will,  I  gave  to 
Eliza  Moigan,  commonly  called  Eliza  Oastillo,  all  my  furniture,  table  and  bed 
liocQ  and  apparel,  plate,  d&e.,  whatever  have  been  added  and  may  hereafter 
^  added  previous  to  my  death,  without  any  exception  whatever,  to  her  sole 
use  and  disposal,  under  promise  from  her  that  she  will  take  care  that  I  shall 
never  be  in  want  of  any  article  as  long  as  I  live.  Having  attained  to  the 
^ighty^second  year  of  my  existence,  and  finding  the  infirmities  of  age  inoreas* 

<«)  See  11  Yei.  331.  (M  Tun.  ^  Ram.  960. 

(0  Ambler,  Blnnt't  edit  577.  {d)  Ante,  toI.  6,  p.  67. 
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ingy  I  choose  to  give  her.  this  youdier  of  the  troth,  that  nooe  may  question 
or  trouble  her  to  make  declaration  of  it.''  What  was  the  precise  quantity  of 
that  gift,  does  not  ai^^ear :  but  I  cannot  but  think  that  the  testator  meant 
that,  whatever  it  was,  it  should  at  least  receive  confirmation  by  his  will,  to 
the  extent  of  acknowledging  the  fioct.to  be  such.  Then  he  says:  "She 
knows  that,  thirty  years  ago,  I  agreed,  with  Dr.  Hectcnr  Campbell,  that  he 
should  have  my  carcase  for  chemical  and  anatomical  experiments  to  be  by 
him  performed  upon  it,  if  he  could  prevail  on  her  to  give  it  to  him.  Doubt- 
ing her.  compliance,  I  will  trouUe  my  head  no  more  about  it  The 
[*296]  world  may  Uiink  this  to  be  *firom  a  spirit  of  singularity  or  whim  in 
me:  be  that  as  it  may,  I  have  always  had  a  mortal  aversion  to  fune- 
ral pomp  and  expense,  and  therefore  trust  she  will  avoid  it ;  and  had  mther 
be  given  away,  with  the  sum  a  fuperal  would  cost,  for  the  purpose  of  dissec- 
tion and  chemical  experiments." 

Now  it  is  plain,  I  think,  on  that  part  of  the  will,  that  the  testator  considered 
that  there  was  so  much  kindness  and  confidence  reposed  by  him  in  Eliza 
Castillo,  that  he  countermands  his  own  personal  wish  in  favor  of  her  wish; 
and,  rattier  than  oj^xise  her  wish,  he  submits  to  have  his  body  buried  in  the 
usual  way,  and,  in  efiiact,  authorizes  her  to  bury  the  body ;  because,  he  says : 
'^  I,  therefi^re,  trust  she  will  avoid  it,"  that  is,  avoid  funeral  pomp  and  expense: 
''  and  I  had  rather  be  given  away,  with  the  sum  a  funeral  would  cost,  for  the 
purpose  of  dissection  and  chemical  experiments."  I  mention  this  because  it 
struck  me,  at  the  hearing,  as  a  stnMig  circumstance  to  show  that  here  he  does 
evidently  refejr  to  bis  general  personal  estate ;  because  he  does,  in  eflfect,  di- 
rect that  Elissa  Castillo  shall  bury  him,  and  she  could  not  bury  him  except  at 
the  expense  of  his  general  personal  estate{l]  Th^i  he  says  :  ^  I  guess  there 
will  be  found  sufficient  in  my  banker's  hands  to  defray  and  discbai^  my 
debts,  which  I  hereby  desire  Mrs.  Eliza  Morgan  to  do,  and  keep  the  residue 
for  her  own  use  and  pleasure." 

It  is  \[uite  obvious,  I  think,  that  there  is  no  direction  here  that  the  debts 

shall  be  paid  out  of  that  fund  only  which  happened  to  be  in  the  banker's 

hands.    I  observe  it  is  stated,  in  the  bill,  and,  of  course,  it  is  admitted  by  the 

demurr^,  that,  at  the  date  of  his  will,  the  testator  had  at  his  banl^' 

[•297]    er's  more  than  sufficient  to  pay  the  'debts  which  were  then  owing 

from  him :  but,  as  the  testator  could  not  foresee  what  would  be  the 

amount  of  money  in  the  hands  of  his  banker  at  the  time  of  his  death,  it  ^ 

plain  that  he  alludes  to  the  contingent  sum,  whatever  it  might  be,  when  he 

says :  ^*  I  guess  there  will  be  found  sufficient  in  my  banker's  hands  f  ^^ 

therefore,  he  was  not  referring  to  the  amount  that  was  then  in  his  bankei's 

hands,  any  further  than  as  the  amount  which  was  then  in  his  bankez^ 

bands  might  furnish  him  with  more  or  less  reason  for  guessing  that  there 

[1]  Vide  Wimtv.,PUtk€t,4Bew.  208,  cited  2  Keen,  13»  n.  3.    Oaffn^w.HtteyA^^^^ 
Walib,24. 
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woald  be  firand  sufficient  in  the  banker's  hands  to  defray  and  discharge  .his 
debts ;  and  it  is  qaite  obvious  that  the  amount  of  his  debts  might  vary  as 
well  as  tiie  fend  it8elf.[l] 

Then  he  Cakes  a  contingent  view  of  the  sufficiency  of  the  sum  ih  his  bank- 
ers hand^  and* says :  "To  defray  and  discharge  my  debts:"  and  immedi- 
ately afterwards  he  adds  these  words :  "  which  I  hereby  desire  Mrs.  Eliza 
Morgan  to  do :"  and  he  does  not  there  direct  that  she  shall  apply  that  fund 
otdj  wiiidi  is  in  the  banker's  hands  to  the  payment  c^  his  debts ;  but  gives  a 
pofiitiTe  and  absolute  direction  that  she  shall  pay  and  dischai^e  his  debts. 
Then  fiiUow  tfiese  words,  on  which  the  discussion  principally  turned :  "  and 
keep  the  residue  for  her  own  use  and  pleasure.''    Now  it  was  said  that  the 
lenn,  the  residue,  plainly,  from  the  context,  referred  only  to  that  which  might 
lennin  of  the  fund  in  the  banker's  hands  after  satisfaction  of  the  debts.    But 
it  seems  to  me,  in  the  first  place,  that  there  is  nothing  which  stints  the  words, 
*"  the  lesidae,''  to  the  residue  of  that  fund :  and,  as  the  testator,  in  that  part  of 
his  will  in  which  he  directs  the  expenses  of  his  funeral  to  be  paid,  has  plainly 
referred,  although  not  in  express  terms  yet  by  implication,  to  all  his 
penmal  property,  it  is  quite  'obvious  that  this  expression, ''  the  resi-    [*298] 
doe,"  may  as  well  apply  to  the  residue  of  the  general  personal  estate, 
as  to  the  residue  of  the  fund  in  the  banker's  hands :  and  as,  in  case  the  debts 
might  happen  k>  exhaust  the  money  in  the  banker's  hands,  still  they  were  to 
be  paid,  die  true  construction  in  my  opinion,  is -that  the  residue  which  E. 
Castillo  is  to  keep,  is  the  residue  of  the  property  liable  to  pay  tfie  debts,  which 
willnniain  after  the  payment  of  them,  including  of  course  the  funeral  ex- 
fenses^wfaidi,  by  law  as  well  as  by  fAtin  implication^  were  to  be  paid  out  of 
ttttgeoml  personal  estate.    And  I  think  that  this  construction  is  aided  by 
die  dfcanBtaaoe  that,  ffom  the  beginning  to  the  end  of  his  will,  though  he 
does  Docieefiiends  and  relations,  yet  the  sole  object  of  bounty,  the  sole  deposi- 
tory of  ooafideQce  and  trust,  is  Eliza  Castillo :  and,  therefore,  it  appears  to 
flie  that,  on  tfie  true  construction  of  ttiis  will,  she  is  entitled  to  the  residue ; 
ttd  cooaeqnently  the  demurrer  must  be  allowed.(a) 

[•]  ifirmed  by  Uie  Lord  ChviceUor.  See  3  Myl.  6l  Cnig,  661.  [But  withont  ooete ;  doiibi 
w  « the  graand  thai  the  case  was  one  of  ao  much  difficulty  that  it  was  a  fair  case  for  an  appeaL 
Aad  Re  3  MyL  &>  Cr.  699,  n.  1,  and  cases  there  cited.  4  Rose.  371,  where  the  case  of  Oaffney 
yBntff,  1  Dn.  at  Wabh,  13,  is  sUted.    9  Keen,  13,  n.  3.    Kinif  ▼.  WpodkuU,  3  Edw.  Ch.  Rep.  83.] 

PI  8s»  ia  O^nef  ▼.  Hevey,  1  Dm.  dt  Wakh,  17,  Lord  Plunket  appears  to  have  adopted  a  simi* 
^  tail  efieasQBhif  when  he  says ;  ''  I  thiak  I  am  rather  to  presume  that  the  testator  was  igno- 
lui  of  the  stile  of  his  property ;  for  he  mentiops  property,  which  it  appeals  he  had  not  at  the  tuna 
•Tuki^hBwilL'*    And  see  ihid.  30. 
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[•299]  •Cowley  v.  CowLEY,(a) 

18S8;  eth,  1801  and  93d  Jime^Praetioe ;  PUuntiff;  DiniuM«l . 

A.  and  B.  oo-plaintiA,  daimed  under  a  will,  and  B.  claimed,  alfo,  vnder  a  deed  ezeentad  bf  Ui9 
testator.  The  claime  und^r  the  will,  failed ;  bat  B/a  claim  under  the  deed,  succeeded.  The 
bill  was  dismissed  as  against  both  plaintifi,  but  without  prejudice  to  B.'s  filing  a  new  biU. 

The  plaintiff,  Mary  Cowley,  claimed  to  be  entitled  to  im  annuity  of  4D{. 
charged  upon  the  estates  of  her  deceased  husband  by  a  deed  executed  by 
him,  and  dso,  to  an  annuity  of  602.  and  a  sum  of  lOM.i  duurged  upon  the 
same  estates  by  the  will  of  the  deceased.  LotcU  Cowley,  the  other  plaintiff, 
claimed  to  be  entitled  to  the  sum  of  2001.  charged  upon  the  estates  by  the 
will ;  but  he  made  no  claim  under  the  deed. 

At  the  hearing  of  the  cause,  the  court  decided  against  the  claims  of  both 
the  plainti  j9[s  under  the  mil ;  but  bdd  that  Mary  Cowley's  claim  under  the 
deed,  was  yalid. 

Mr.  Knight  Bruce  and  Mr.  Bluni  for  Ae  drfendant,  the  heir  of  the  d^ 
ceased,  contended  that  it  was  the  practice  of  the  court  not  to  make  any 
decree,  where  the  claim  made  by  cme  of  the  plaintiiS^  wholly  failed,  althoogfa 
another  plaintiff  might  be  entitled  to  relief  in  respect  of  a  distinct  separate 
claim ;  and,  therefore,  that  the  biQ  ought  to  be  dismissed  as  against  both  the 
plaintiffs.    Denton  v.  Dav]/f{b) 

Mr.  Jacob  and  Mr.  IToe,  for  the  plaintifl^  said  that  where,  as  in  the  present 
case,  all  the  plaintiffs  sued  jointly  in  respect  of  part  of  the  whole  teliei  prayed, 
and  one  of  them  praye<l  distinct  separate  relief,  the  i»x>per  course  was  to  dis- 
miss the  bill,  as  against  all  the  plaintifis,  with  respect  to  the  joint  de- 
[*300]  mand,  but  to  grant  •rehef  to  the  plaintiff  who  had  succeeded  in  estab- 
lishing his  separate  demand.  Chtnmel  v.  Block,{c)  Mattison  r» 
Matti8on.{d) 

Mr.  K-  Brnce,  in  reply,  said  that  the  cases  reported  by  Dickens  were  not 
much  to  be  relied  upon :  and  that  he  had  an  extract,  from  Reg.  lib.,  of  the 
case  of  Mattison  v.  Mattison,  which  showed  that  it  was  a  legatee's  suit,  and 
such  suits,  like  creditor's  suits,  were  excepted  out  of  the  usual  practice,  and 
did  not  furnish  any  authority  as  to  other  suits. 

The  Vice-Chancellor,  having  been  furnished  by  Mr.  Walker,  the  Re- 
gistrar, with  an  extract,  from  Reg.  Lib.,  of  the  case  of  Oemmel  v.  Blocky  was 
at  first  disposed  to  adopt  the  course  contended  for  by  the  plaintiff's  counsel: 
but,  on  the  23d  of  June,  his  Honor  said  that  he  had  conferred  with  the  Lord 
Chancellor,  and  that  his  Lordship  was  of  opinion  that  the  bill  ought  to  be 
dismissed,  as  against  both  the  plaintiflb,  but  without  prejudice  to  Mary 

(a)  Ex  relatione.  (6)  Moore'e  Ptit.  Coancil  Catet,  15. 

(c)  9  Dick.  513.  (^  Cited  in  Oewmel  t.  Bloek. 
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Covtey^  rig^t  to  file  a  new  bill ;  and  also  without  costs,  as  the  objection  had 
not  been  nised  by  the  answer.(ii)  [1] 


•Woodward  v.  Twinaine.  [*301] 

1S38 :  97th  tad  30Ui  Novomber,  and  4th  Pecembor.— Practice ;  Contempt ;  Waiver. 
A  de^adiAt,  being  in   contempt  for  want  of  answer,  filed  his  answer  and  the  plaintifT  took 
an  oOee  eopy  of  it.    Held  that  the  plaintiff  did  not,  thereby,  waiye  the  contempt. 

The  defendant,  being  in  contempt  for  want  of  answer,  filed  his  answer,  and 
the  plaintiff  took  an  office  copy  of  it.  The  defendant  now  moved  to  dismiss 
the  bill  for  want  of  prosecution. 

Mr.  E.  Mofitagu^  for  the  defendant,  contended  that  the  plaintiff,  by  taking 
an  office  copy  of  the  answer,  had  waived  the  contempt,  and,  therefore,  the 
dtieodant  was  entitled  to  make  the  motion.    He  referred  to  Landars  v.  Al- 
Unlh)  Cfreen  v.   TTiofnson,{c)  Sidgier  v.    T)/t€y{d)  Smith  v.  Blqfield,{e) 
Const  V.  EberSj{/)  Hoskins  v.  Llayd,{g)  Ano7u{h)i  and  Watson  v.  Fairli€,{i) 
Mr.  JL  Bruce,  for  the  plaintiff,  said  that  the  question  was  raised  in  Lan- 
iers  V.  AUeii,  but  that,  in  fact,  it  was  not  decided ;  that  the  motion  stood  over 
in  order  that  the  point  might  be  looked  into,  and,  in  the  meantime,  the  order 
vas  drawn  up  s^  if  the  question  had  been  decided ;  that,  in  Green  v. 
ThomsoTij  it  was  to  be  inferred,  although  the  fact  was  not  stated  in  the  re- 
poit,  that  the  plaintiff  had  taken  an  office  copy  of  the  answer :  that,  in  Hos- 
HHiu  T.  Uoyd,  the  defendant  had  acted  on  the  answer,  as  well  as  taken  an 
office  copy  of  it ;  for  he  had  moved  for  a  production  of  deeds  ad- 
mitted by  the  answer  to  be  in  the  defendant's  custody;  and  *that    [*302] 
Watum  r.  Fairlie^  showed  that  the  defendant  was  not  entitled  to 
make  bis  motion. 


30/i  November. — On  this  day,  the  orders  in  Cfreen  v.  TTiompson^  and 
Landars  v.  AUen,  were  produced  from  the  office  of  Messrs.  Lowe,  Garey, 

W  Sse  Mmfety  t.  Kingy  1  Keen,  601.  [618,  n.  1.] 

:»)  Aate,  vol.  6.  p.  419.  (e)  1  Sim.  6l  Stn.  121.  (d)  11  Yes.  209. 

(e)  2  Yes.  &,  Beam.  100.         (/)  1  Mad.  530.  (g)  1  Sim.  &.  Sto.  393. 

{K  15  Yea.  174.  (t)  Reg.  Lib.  B.  1824,  fol.  1581,  and  see  next  page. 

y.  So,  in  Smnderg  y,  Benton^  4  Beay.  350,  57.  Lord  Langdale,  M.  R.,  said  :  "  I  have  considered 
tk«  e«ta  of  this  case,  which  prima  facte  woald  belong  to  the  defendants ;  and  if  they  had  pat  in 
>ples,rtating  that  point  of  objection  which  has  prevailed,  nndoubtedly,  they  would  have  been  en- 
<Mto  ooite  ;  hot  they  have  put  in  a  long  defence,  and  stated  that  the  defendants  had  no  interest 
*^*>c«er  in  the  lease,  and  have  raised  points,  which,  it  appears  to  me,  are  not  sustainable.  I, 
^^''Kfaie,  tiunk  the  justice  of  this  case  is  satisfied  by  dismissing  the  bill  without  costs."  If  a  hill 
■>  cvieetlj  ii>ed  on  the  authority  of  a  teported  case,  there  being  no  authorities  in  conflict  with  it, 
*^  tbe  dedmm  in  the  reported  case  is  afterwards  reversed,  the  plaintiff,  in  the  suit  commenced  on 
'^  utboiity,  k  entitled,  on  motioni  to  have  his  bill  dimlased  without  costs.  RMnmn  v.  Rasher,  1 
Y«.tCcILC.C.  7. 
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&  Sweeting,  of  Chancery  lane.  The  yice-Chaneellor,  after  observing  thai 
the  order  in  the  former  case  appeared  to  tally  with  the  printed  report  oi 
it,  directed  the  motion  to  stand  over,  in  order  that  the  Registrar's  book 
might  be  searched  for  the  case  of  Wataan  v.  Fairlie. 


Bth  December. — ^The  Vice-Chancellor  : — In  this  case,  I  have  beeu 
supplied,  by  Mr.  Walker  (the  Registrar)  with  a  short  note  of  what  took  place 
in  Green  v.  Thompson^  and  I  find  that  it  corresponds  with  what  is  stated 
in  the  printed  report :  and  I  have  read  over  the  case  of  Waison  v.  Fairlie^ 
as  it  appears  in  the  Registrar's  book.    The  facts  appears  to  be  these : — ^The 
defendant's  time  for  answering  being  out,  the  plaintiff  sued  out  an  attach- 
ment, which  was  sent  to  the  sheriff  of  Hertfordshire ;  and  then  the  defend- 
ant put  in  an  answer,  which  was  excepted  to.    The  exceptions  were  referred 
to  the  Master,  who  allowed  nine  of  them.    The  plaiutifif  then  served  thei 
defendant  with  asubpcena  for  a  further  answer,  and,  that  further  answer  not 
being  put  in  in  time,  another  attachment  was  issued ;  and  then  an  answer 
was  put  in.    It  is  not  stated  whether  the  plaintiff  took  an  office  copy  of  it  or 
not,  but  I  think  it  is  fairly  to  be  inferred,  from  the  fact  of  there  being  no  fur- 
ther proceedings  on  the  exceptions,  that  he  had  taken  an  office  copy 
[*303]    and  was  satisfied  with  the  answer.    Then  it  'appears  that  the  defend- 
ant obtained  an  order  to  dismiss  the  bill  for  want  of  prosecution ;  and 
the  court  afterwards  discharged  that  order :  and  I  cannot  but  tliink  that  the 
fair  inference  is  that  the  mere  taking  of  an  oflec  copy  is  no  discharge  of  the 
contempt. 

I  am  inclined  to  think  that  there  must  have  been  some  nusrepresentation, 
made  inadvertently,  of  what  took  place  in  the  case  of  Landars  v.  Atten.{a) 

I  am  of  opinion  that  the  mere  taking  of  the  office  copy,  by  the  plaintiff,  of 
the  defendant's  answer,  is  no  such  waiver  of  the  contempt  as  will  justify  the 
defendant,  without  more,  in  moving  to  dismiss  for  want  of  prosecution ;  and 
1  have  the  satisfaction  of  knowing  that  the  Lord  Chancellor  is  of  the  same 
opinion ;  and,  therefore,  the  motion  to  dismiss  for  want  of  prosecution  in  this 
case  must  be  refused. 

Motion  refused,  without  costs.[l] 

(a)  In  consequence  of  Uie  observation  in  the  text,  the  Reporter  referred  to  Reg,  lib.,  where  be 
found  the  following  entry,  under  the  dete,  mentioned  in  the  report,  of  the  29th  of  May,  1B34 

"  LandcoTB  y.  AUefL — Whereas  Mr.  Spence,  of  counsel  for  the  defendant,  this  day  moved  this 
court  that  the  plaintiff's  bill  might  stand  dismissed  out  of  this  court  for  want  of  prosecution,  in  the 
presence  of  Sir  E.  Sngden,  of  counsel  for  the  plaintiff,  who  aUeged  that  the  plaiutiff  i»  willmgio 
proceed  in  this  cause  with  effect  Whereupon,  &c."  Then  follows  an  order  in  the  terms  stated, 
ante,  vol.  6,  p.  620.    Reg.  Lib.  B.  1833,  fol.  1393. 

[1]  Vide  Living§tom  v.  C9ok$,  post,  468 ;  1  Hoff  Ch.  Praot  161 ;  1  Ross,  dt  M.  334,  n.  1. 
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•Jones  v.  Creswicke.    Booth  v.  Creswicke.  [*304] 

1639  :  3d  Deeenber. — Mortgagor  and  Mortgagee  ;  Foreclosure. 

Coder  m  decree  in  a  forecloeure  suit,  the  tirde  fixed  for  payment  of  principal,  intereft  and  costs, 
ma  Ae  31ft  of  July.  On  the  35th,  the  defendant  bbtained  an  order,  referring  it  to  the  Master 
Co  Cz  a  fbfther  time«  on  his  paying  the.  interest  and  costs  on  the  first  mentioned  day.  The  defen* 
hsvewr,  failed  to  make  that  payment,  and  on  the  3d  of  August  following,  the  plaintiff  ob- 
chs  iiseal  order  for  foredosnre  absolute ;  but,  owing  to  the  press  of  businese  in  the  Regis- 
txmr^B  office,  it  was  not  drawn  up.  On  the  IHth  of  August,  the  defendant  moved  for  a  further 
tzteaeion  of  time,  on  the  ground  that  a  person  who  had  agreed  to  lend  him  the  amount  of  the 
peiacipal,  intereet  and  costs,  was  prevented,  by  illness,  fh>m  coming  to  London  on  the  3lst  of 
J^«  aad  Us  witt,  whom  he  had  deputed  to  bring  the  money,  was  prevented  from  doing  so,  by 
bang  full  on  the  30th.    Itfotion  granted. 


Ok  the  8th  of  March,  1837,  the  plaintiff  Booth  obtained  a  decree  of  fore- 
closare  against  the  defendant  Humphrey  Creswicke. 

On  the  8th  of  Blay,  1839,  the  Master,  by  his  report  made  in  pursuance  of 
the  decree,  fonnd  1^391.  9s,  Id.  to  be  due,  for  principal,  interest  and'  costs, 
from  Oreswieke  to  Booth,  and  directed  the  former  to  pay  that  sum  to  the  lat- 
ter, at  the  Rolls  Chapel,  on  the  31st  of  July  foliowhig.    On  the  26th  of  that 
month,  Creswicke  applied,  to  the  Vice-Chancellor,  to  enlarge  the  time  for 
making  the  payment ;  and  his  Honor  ordered  that,  on  Creswicke  paying,  to 
Boddi,  the  interest  and  costs  then  reported  due,  amounting  to  5492.  4^.  2^., 
GQ  the  31st  €i  the  same  month,  and  on  the  terms  that  Booth's  costs  in  jhne9 
T.  Crawidce  should  be  added  to  the  principal  due  to  him,  it  should  be  refer* 
led,  to  the  Master,  to  compute  the  subsequent  interest  and  costs,  and  enlarge 
the  time  for  redemption  on  payment  of  the  principal,  interest  and  costs  to  be 
reported  doe,  at  a  new  time  and  place  to  be  appointed  by  the  Master.    Booth 
atleoded  at  the  Rolls  Chapel,  on  the  31st  of  July,  1839,  at  the  time  appoint- 
ed Ixit  aader  Creswicke  nor  any  person  on  his  behalf  came  to  pay 
titbet  tbe  12291.  9s.  7d.,  or  the  649/.  4r.  2d.   *0n  the  3d  of  August,    [*305] 
1S39,  tb&  plaintiff  obtained  the  usual  order  for  foreclosure  absolute ; 
but,  oaring  to  the  press  of  business  in  the  Registrar's  office,  that  order  was 
not  drawn  up.     On  the  16tb  of  that  month,  Creswicke  moved  th-^t  it  might 
be  refisixed  back  to  the  Master  to  compute  subsequent  interest,  on  the  mort- 
gage, from  the  foot  of  the  report  of  the  8th  of  May,  and  to  tax  Booth  his  sub- 
aeqaent  costs,  and  to  appoint  a  new  time  and  place  for  Creswicke  to  pay  what 
diould  be  reported  due.    The  motion  was  supported  by  two  affidavits,  one 
made  by  G.  M.  Daubeny,  and  the  other  by  H.  Creswicke.    Daubeny's  affida- 
Tit  was  to  the  following  effect : — that  he  was  ready  and  willing  to  advance 
the  1229{.  9^.  7d.j  and  any  further  sum  that  might  be  necessary  for  the  pur- 
pose of  pa]ring  Booth  the  principal,  interest  and  costs  due  to  him ;  that  he 
had  the  money  ready  to  advance  forthwith,  on  having  a  transfer  of  the  mort- 
gage made  to  him ;  that  he  had  the  money  ready  to  advance  on  the  31st  of 
July  hsty  hui  was  preveniedf  by  illness^  from  coming  to  London  fwr  thai 
fiffpose ;  that,  not  being  able  to  come  to  London  himself,  he  deputed  his 
ToL.  IX.  23 
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wife  to  come  up  with  the  money ;  but,  in  consequence  of  the  only  London 
coach  which  passed  near  his  residence  being  full  on  the  30th  of  July  last,  his 
wife  could  not  reach  town,  with  the  money,  until  after  the  31st,  or  it  wooH 
have  been  ready  to  be  advanced  on  that  day.  Creswicke  deposed  that  be 
was  in  treaty  for  the  loan  of  the  1229/.  9*.  7rf.  from  Daubeny,  who  wonH 
have  lent  him  that  sum  on  or  before  the  31st  of  July  last,  but  was  prevented 
by  illness,  from  coming  to  London,  in  time  to  advance  it :  that  the  deponent 
used  every  exertion  to  raise  the  money  by  the  31st  of  July ;  and  had  now  ob- 
tained a  promise  of  the  loan  of  that  sum,  and  any  other  sum  that  might  be 
necessary  to  pay  the  principal,  interest  and  costs  due  to  the  plaintif. 
[•306]  *In  opposition  to  the  motion.  Booth's  solicitor  deposed  that  Ckst 
wicke's  solicitor  had  not  proceeded  to  draw  up  the  order  of  the  25th 
of  July,  and,  as  the  deponent  believed,  had  abandoned  the  drawing  up  ther^ 
of :  that  on  the  3d  of  August  then  instant,  Booth  obtained  the  usual  oitk 
for  absolute  foreclosure,  upon  the  customary  affidavit  of  his  attendance  to 
receive  the  amount  reported  due  and  of  the  defendant's  de&idt:  that  the 
deponent  had  bespoken  that  order,  but  owing  to  the  press  of  business  in  tbe 
Registrar's  office,  it  had  not  been  drawn  up. 

The  motion  was  made  on  the  16th  of  August ;  but  was  directed  to  stand 
over,  in  order  that  search  might  be  made  for  precedents. 

The  motion  was  renewed  on  the  3d  of  December,  Mr.  ColviUe,  the  Regis* 
trar,  having,  in  the  interval,  furnished  the  Yice-Chancellor  with  the  Mov- 
ing extracts  from  Reg.  Lib. 

f-  

Monday,  12  January,  1747.    Between  John  Lee  and  Anne  his  Wife,  John 

Hervey  and  George  Nicholls,  Esquires,  Plaintiffs ;  Gilbert  Heath,  Defend 

ant 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  HoDonNe 
the  Lord  High  Chancellor,  &c.,  by  Mr.  Hervey,  of  counsel  with  the  plaintiffi, 
it  was  alleged  that,  by  the  decree  made  on  the  hearing  of  this  cause,  on  the 
14th  day  of  May  last,  it  was  amongst  other  things  ordered  that  it  sbould 

be  referred  to  Mr.  Spicer,  one  of  the  Masters,  &c.,  to  take  an  accorBi 
[•307]    of  what  was  *due  to  the  plaintiffs  for  principal  and  interest  on  their 

mortgage  therein  mentioned,  and  to  tax  them  their  costs  of  this  suit; 
and  the  said  defendant  was  to  pay  unto  the  plaintiffs  what  should  be  reported 
due  to  them  for  such  principal,  interest  and  costs,  within  six  months  afier 
the  said  Master  should  have  made  his  report,  at  such  time  and  place  as  the 
said  Master  should  appoint,  or,  in  default  thereof]rhe  was  to  stand  absolatelf 
foreclosed :  That  pursuant  thereto,  the  said  Master  made  his  report,  dated  the 
3d  day  of  July  last,  and  thereby  certified  that  there  was  due  to  the  plaintiffs 
on  their  said  mortgage  the  sum  of  946/.  Is.  4</.,  which  he  appointed  the  de- 
fendant to  pay  to  the  plaintiflb  at  the  time  and  place  in  the  said  report  par- 
ticularly mentioned :  That  the  plaintiff  John  Lee  did  accordingly  attend  at  | 
the  time  and  place  in  the  said  report  mentioned,  in  order  to  receive  of  the 
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lefendant  the  said  money,  but  the  said  defendant  did  not  then  attend  to  pay 
lie  said  money,  nor  bath  the  same,  or  any  part  thereof,  been  since  paid :  and 
herefbre  it  was  prayed  that  the  said  defendant  may  stand  absolutely  fore- 
:losed  Whereupon  and  upon  hearing  of  Mr.  SeweU,  of  counsel  with  the 
lefendant,  who  alleged  that  the  said  mortgaged  premises  are  considerably 
m>itb  more  than  the  money  due  thereon,  and  prayed  that  the  said  defend- 
int  may  have  six  months  further  time  to  redeem  the^said  mortgaged  premises ; 
ind  upon  hearing  of  an  affidavit  of  the  defendant,  an  affidavit  of  Benjamin 
Slanvflle  and  Leonard  Dix,  read,  and  what  was  alleged  by  the  counsd  on 
)oth  sides,  and  upon  the  defendants  agreeing  to  deliver  possession  of  the 
iaid  mortgaged  premises  at  the  end  of  the  said  six  months  to  the  plaintifis 
if  he  shall  not  redeem  by  that  time,  his  Lordship  doth  order  that  the  time  for 
the  said  defendant's  redeeming  the  said  mortgaged  premises  be  en- 
la^  for  *8ix  months,  and  that  it  be  referred  back  to  the  said  Mas-  [*308] 
let  to  oompute  subsequent  interest  on  the  said  mortgage,  and  tax  the 
ptaiatifi  their  subsequent  costs  and  appoint  a  new  time  and  place  for  pay- 
nttQt  of  what  shall  be  found  due.— Lib.  B.  1746,  foL  83. 


Monday//  July,  1766.    Between  John  Nanfan,  Esquire,  Plaintiff;  James 
Perkins  and  Edmund  Perkins,  Esquires,  and  others  Defendants. 

Whereas  by  an  order  made  the  6th  day  of  June  last,  for  the  reasons 
therein  contained,  it  was  ordered  that  the  defendants  James  Perkins  and 
Gdmond  Perkins  should  stand  absolutely  foreclosed  of  all  right,  title,  interest, 
and  equity  of  redemption  of,  in,  and  to  the  mortgaged  premises  therein  men- 
tiooed:  Nofv  npon  motion  this  day  made  unto  the  Right  Honorable  the  Lord 
Hi^  Chancdlor  of  Great  Britain  by  Mr.  Wedderbum,  of  counsel  with  the 
defendants  Jaiaes  and  Edmund  Perkins,  it  was  alleged  that  Mr.  Browning, 
ooe  of  the  Masters  of  this  court  to  whom  this  cause  is  referred,  by  his  report 
of  the  lOth  of  December  last,  certified  that  there  would  be  due  to  the  plain- 
tiff for  principal,  interest  and  costs  in  this  cause,  on  the  3d  of  February  then 
oezt,  the  Slim  of  32182.49.  2(2.,  which  he  appointed  the  defendants  James 
Perkins  and  Edmund  Perkins  to  pay  unto  the  plaintiff  on  that  day,  at  the 
chapel  of  the  Rolls :  That  the  said  defendants,  being  desirous  to  pay  the 
piainliff  what  was  reported  due  to  him,  came  to  London  from  Hampshire,  in 
order  to  raise  money  for  that  and  other  purposes,  and  a  person 
bad  pronused  to  lend  the  same,  but  such  person  ^requiring  a  particu-  [*309] 
Itf  of  the  estates,  the  defendant  James  Perkins  went  into  the  country 
^Q)  in  April  last,  to  get  it  made  out,  and  to  get  the  several  title  deeds  and 
leases  belonging  to  the  estates :  That  the  said  defendants,  under  these  cir- 
^^'i^tanoes,  being  in  expectation  of  raising  money  to  pay  the  same,  omitted 
to  tnoTe  to  enlarge  the  time  to  redeem,  and  not  attending  to  pay  the  money 
'sported  doe,  the  plaintiff  obtained  the  said  order  of  the  6th  of  June  last  to 
foreclose  the  defendants :  That  the  said  defendants  will  be  able  to  raise  mo- 
ney to  pay  the  plaintiff  as  soon  as  proper  conveyances  of  the  estate  can  be 
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made  to  the  person  who  is  to  advance  the  same ;  and  therefore  it  was  prayed 
that  the  said  order,  made  the  6th  day  of  June  last,  may  be  dacbai^^ed,  aod 
that  it  may  be  referred  to  the  said  Master  to  compnte  the  plaintiff's  8ubfi^ 
quent  interest,  and  to  tax  him  his  subsequent  costs,  and  to  appoint  a  new 
time  and  place  for  payment  of  what  shall  be  found  due  to  the  said  plain- 
tiff  for  principal,  interest  and  costs ;  and  that,  on  payment   thereof, '  the 
plaintiff  may  convey  the  said  mortgaged  premises  to  the  defendauts,  or  such 
person  or  persons  as  they  shall  appoint :  Whereupon,  and   upon  hearing  of 
Mr.  Hett,  of  counsel  with  the  plaintiff,  and  the  affidavit  of  James  Perkins 
read,  and  what  was  alleged  by  the  counsel  on  both  sides,  it  is  ordered  that 
the  said  defendants  James  Perkins  and  Edmund  Perkins  paying  to  the  plain- 
tiff, in  a  fortnight  from  this  time,  the  sum  of  1000/.,  in  part  of  what  is  re- 
ported due  to  him  for  principal,  interest  and  costs,  that  the  said  order  of  ti» 
5th  day  of  June  last  be  discharged,  and  that  it  be  referred  back  to  the  said 
Master  to  compnte  subsequent  interest  on  what  shall  remain  due  to  the  plain- 
tiff, and  likewise  to  tax  the  plaintiff's  subsequent  costs,  and  to  appoint  a  new 
time  and  place  for  payment  of  what  shall  be  found  due  to  the  plainti^  for 
principal,  interest  and  costs,  not  exceeding  six  months  from  this 
[*310]    *ttme ;  and,  in  default  of  the  said  defendants  James  Perkins  and  Ed- 
mund Perkins  their  paying  to  the  plaintiff  the  said  sum  of  1000/.  by 
the  time  aforesaid,  it  is  ordered  that  the  said  order  of  th^  5th  day  of  June  last 
do  stand.— Lib.  B.  1666,  fol.  307.(a) 

[•311]  •Thursday,  21  November,  17S2.  Between  Samtiel  Crompton,  Es- 
quire, and  Thomas  Stamford,  Esquire,  PlaintiJTs ;  and  the  Right 
Honorable  Thomas  Earl  of  Effingham,  Defendant. 

<a)  An  affid«Tit,  fworn  by  Jamea  Peikins,  on  thefilat  of  JtnM,  1766,  and  filed  on  the  3d  of  Joly 
fbllowiaflr,  (and  whieh,  it  is  presumod,  was  Uie  a0idavit  mentioned  in  the  above  order  to  haw  hm 
made  by  him,)  was  aet  oat  in  the  briefs  of  the  defeadant*s  coansel  in  jthe  case  above  reported.   U 
was  to  the  foiiowingr  efieet :  That  the  lands  comprised  in  the  several  mortgages  in  the  pleadiogi 
named,  were  of  the   yearly  value  of  600/.  and  upwards,  and,  in  the  deponent's  judgment,  were 
worth,  to  be  sold,  the  sum  of  13,000/.  and  upwards :  that  the  deponent,  hitending  \o  borrow  s  mm 
of  money  in  order  to  pay  off  the  noaeys  due  to  the  plaintiff  and  for  other  purposes,  did,  ia  or  ^beitlt 
the  month  of  Febraarv  last,  come  to  town  for  that  purpose,  and  the  deponent,  having  a  promiw  <» 
the  money  wanted  by  him,  caused  the  plaintiff  to  be  informed  thereof:  that,  in  or  about  the  be- 
puning  of  the  month  of  April,  he  returned  to  the  country  in  order  to  prepare  a  rental  and  particQ' 
lar  of  the  said  lands  and  of  other  lands  proposed  by  him  to  be  conveyed  as  a  farther  security  for  tre 
money  proposed  to  he  borrowed  by  him ;  that,  soon  after  his  return  to  the  country>  he  foo*  <'*'* 
txtrenuly  U^  with  a  bilious  disorder,  and  continued  so  for  some  weeks,  and  the  said  disorder  bad 
«o&tinaed  on  htm  ever  siace  ;  by  mkick  meauM  Jk  ims  rendered  incapable^  for  wme  weekit  V 
coming  to  London  to  complete  hie  agreement  for  borrowing  the  money  :  that  he  did  not  come  to 
town  till  the  12th  of  June,  then  instant,  when  he  found  that  the  plaintiff  had,  on  the  5th  ofthit 
month,  obtain*  d  an  order  in  the  cause,  whereby  he  and  the  other  defendant,  Edmund  Perkim* 
atood  absolately  fanedosed :  that,  on  the  deponent  coming  to  town,  he  caoaed  applioation  to  be 
made  to  the  plaintiff 'a  aolicitw,  to  see  if  he  would  waive  the  said  order,  but  he  refused  so  to  do:  that 
upon  the  title  to  the  lands  proposed  to  be  mortgaged  by  the  deponent  being  approved  of,  and  on 
execution  of  the  proper  secnritiesi  the  money  doe  to  the  plaintiff  for  principal,  mterest  and  coettt  ^^ 
ready  to  be  paid  to  him. 
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Cpaif  cfnittg  of  the  roattei  this  present  day  unto  the  Right  Honorable 
thie  Lord  Hijh  Clsaocellor  of  Great  Britain  by  Mr.  Attorney  General  and  Mr. 

of  counsel  for  the  defendant,  it  was  alleged  that,  by  the  decree 
DO  tbe  heariag  of  the  original  cause,  wherein  Samuel  Crompton  and 
Stamford  were  plaint  tflb,  and  the  defendant  the  Earl  of  Effingham 
dtfodio^  on  tbe  16th  day  of  February,  1781,  it  was  ordered  and  de- 
IfeaC  H  flbooid  be  referred  to  Mr.  Leeds,  one  of  the  Masters  of  this  court, 
eorafcean  account  of  what  was  due  to  the  late  plaintiff,  Samuel  Cromptoni 
dooomsed,  (or  principal  and  interest  on  the  mortgage  in  question,  and  to  tax 
tbe  plaioliA  their  costs  of  this  suit,  for  the  better  taking  of  which  account 
the  usual  direetions  were  given ;  and,  upon  the  defendant's  paying  to  the 
ptainriflSiy  Samud  Grorapton  an4  Thomas  Stamford,  what  should  be  found 
doe  for  priocipai,  interest  and  costs  as  aforesaid  within  six  months  after  the 
laid  Master  should  hare  made  his  report,  at  such  time  and  place  as  the  said 
Xftster  should  appoint,  it  was  ordered  and  decreed  that  the  plaintiffs  should 
lecoQTey  the  said  mortgaged  premises,  free  and  clear  of  and  from  all  incum- 
bfanoes  done  by  them  or  those  under  whom  they  claimed,  and  deliver  up 
all  deeds  and  writings  in  their  custody  or  power  relating  thereto,  upon  oath 
to  the  defendant,  or  to  whom  he  should  appoint ;  but,  in  default  of  the  said 
Meodant  paying  unto  the  plaintiffs  what  should  be  reported  due  to  them 
far  principal,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid, 
die  *deieodant  was  from  thenceforth  to  stand  absolutely  debarred  and    [*312] 
faneloaed  of  and  from  all  right,  title,  interest,  and  equity  of  redemp- 
^  of,  in,  and  to  the  said  mortgaged  premises :  and  any  of  the  parties  were 
to  \)e  at  liberty  to  apply  to  the  court  as  there  should  be  occasion :  That,  pur- 
soaut  to  die  said  decree,  the  said  Master  made  his  report,  dated  the  29tfa  day 
of  Jone^  1781,  and  thereby  certified  that  there  would  be  due  to  the  late  plain- 
ti^  Suaad  Crompton,  as  surviving  administrator  of  Henry  Coape,  Esq.  de- 
cenat/,  for  principal,  interest,  and  costs  on  the  mortgage,  on  the  29th  day  of 
Dtomber,  1781,  the  sum  of  62291.  12s.  5rf,  which  he  appointed  the  said 
defendant  to  pay  to  the  plaintiff,  Samuel  Crompton,  on  the  29th  day  of  De- 
cember, ITSl,  at  the  Chapel  of  the  Rolls  in  Chancery  lane,  London,  between 
the  boms  of  11  and  12  of  the  clock  in  the  forenoon  of  the  same  day :  That, 
iftervaids,  the  said  Samuel  Crompton  died,  having  made  his  will,  and  ap- 
potnted  the  now  plaintiff,  Samuel  Crompton,  his  executor,  and  he  has  proved 
the  wiU ;  and,  thereupon,  the  plaintifis  exhibited  their  bill  of  revivor  in  this 
coort,  and  tbe  said  suit  and  proceedings  were,  by  an  order  dated  the  11th  day 
of  April  last,  ordered  to  stand  revived,  and  which  order  was  obtained  on  an 
tllegatioQ  that  the  defendant  had  appeared,  and  his  time  for  answering  was 
out :  and,  the  defendant  not  having  paid  the  principal,  interest,  and  costs  at 
die  time  ai^inted  for  payment  thereof,  the  plaintiff  obtained  an  order,  dated 
the  3d  day  of  July  last,  that  the  defendant  should  stand  absolutely  foreclosed 
whidi  order  has  been  since  signed  and  enrolled :  That  the  defendant  is  ad- 
tised  that  the  said  mortgaged  premises  are  now  worth  12,000/.  and  upwards 
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to  be  sold,  and  he  never  was  informed  of  the  order  for  confirming  tfie  Master's 

report,  otherwise  he  should  have  applied  for  an  order  to  enlarge  the 
PSIS]    time  to  'redeem;  and  he  was,  at  the  time  of  obtaining  the  said  order 

for  an  absolute  foreclosure,  in  treaty  with  some  persons  to  raise  the 
money  reported  due,  and  redeem  the  mortgaged  premises,  and  be  is  advised 
that  the  said  order  to  revive  was  obtained  on  false  allegations,  viz.  that  he 
had  appeared,  and  that  his  time  for  answering  was  out,  whereas,  in  truth,  he 
never  did  appear  until  the  20th  day  of  April,  last,  many  days  after  the  ob- 
taining the  said  order  to  revive,  and  the  cause  not  being  dniy  revived  was^  at 
the  time  of  obtaining  the  said  order  to  foreclose,  out  of  court :  And  therefore 
it  was  prayed  that  the  enrolment  of  the  proceedings  in-  this  cause,  and  the 
order  bearing  date  the  3d  day  of  July  last,  for  making  the  foreclosure  in  this 
cause  absolute,  may  be  discharged,  and  that  it  may  be  referred  back  to  the 
said  Master  to  compute  subsequent  interest  on  the  plaintifTs  mortgage,  and 
tax  the  plaintiff  his  subsequent  costs,  and  that,  upon  payment  of  what  shall 
be  reported  due  to  the  plaintiff  widiin  a  month  after  the  Master  shall  have 
made  his  report,  the  mort^sfed  premises  may  be  reconveyed,  and  the  title 
deeds  delivered  up  to  the  defendant,  or  to  whom  he  should  appoint :  Where- 
upon, and  upon  hearing  Mr.  Price  aud  Mr.  Mitford  of  counsel  for  the  defend- 
ant, an  affidavit  of  the  defendant,  the  Earl  of  Effingham,  an  affidavit  of  John 
Foljambe,  an  affidavit  of  Isaac  Milbourne,  and  an  affidavit  of  Darcy  Tancred, 
read,  and  what  was  alleged  by  the  counsel  on  both  sides,  his  Liordship  doth 
order  that  it  be  referred  back  to  the  said  Master  to  compute  the  plaintiffs  their 
subsequent  interest,  and  tax  them  their  subsequent  costs ;  and,  it  being  ad- 
mitted that  the  plaintiff,  Samuel  Crompton,  is  now  in  the  possession  of  the 
mortgaged  premises,  it  is  ordered  that  the  said  Master  do  take  an  account  of 

such  rents  and  profits  which  have  been  received  by  the  plaintiff, 
[^14]    Samuel  Crompton,  or  by  any  other  person  or  ^persons  by  his  order, 

or  for  his  use,  or  which  he  without  his  wilful  default  might  have  re- 
ceived thereout ;  and  it  is  ordered  that  what  should  be  found  due  on  the  said 
account  of  rents  and  profits,  be  deducted  out  of  what  shall  be  reported  due 
to  the  plaintiff,  Samuel  Crompton,  for  principal,  interest,  and  costs  as  afore- 
said; and  it  is  further  ordered  that  the  said  Master  do  also  iriquire  what 
ought  to  be  allowed  for  the  expense  of  preparing  the  convejrance  to  the  plain- 
tiff Stamford ;  and,  upon  payment  by  the  defendant  to  the  plaintiffs  of  what 
'  is  already  reported  due  for  principal,  interest,  and  costs,  and  what  shall  be 
reported  due  for  subsequent  interest  and  subsequent  costs,'  and  of  what  ought 
to  be  allowed  for  the  expense  of  the  plaintiff,  Thomas  Stamford's  conveyance, 
on  the  23d  day  of  January,  next,  at  such  time  and  place  as  the  Master  shall 
appoint,  it  is  ordered  that  the  said  order  of  the  3d  day  of  July,  last,  and  the 
enrolment  thereof,  be  discharged. — Lib.  A.  1782,  foL  26. 


Friday,  2  November,  1798.     Between  William  Joacliim,  Plaintiff;  James 
M'Douall,  deceased,  and  William  Ward.  Defendants. 
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Upon  opeoing  of  the  matter  this  present  day  unto  the  Right  Honorable  the 
Lord  High  Chancellor  of  Great  Britain,  by  Mr.  Attorney  General,  of  counsel 
for  the  ddeodant  William  Ward,  it  was  alleged  that,  by  an  order  dated  the 
27tfa  day  of  June,  1798,  suggesting  that,  by  the  decree  in  this  cause  bearing 
date  the  ISifa  day  of  June,  1796,  it  was  ordered  and  decreed  that  it  should  be 
refemd  to  Mr.  Simeon,  one  of  the  Masters  of  this  court,  to  take  an  account  of 
viiaf  was  doe  to  the  plaintiff  for  principal  and  interest  on  bis  mortgage 
ID  the  pieadiogs  mentioned,  and  to  tax  him  his  costs  of  this  suit;    [*316] 
and,  upon  the  defendants,  or  either  of  them,  paying  unto  the  plaintiff 
vhat  dioold  be  reported  due  to  him  for  principal,  interest  and  costs  as  afore* 
said,  within  six  months  after  the  said  Master  should  have  made  his  report, 
at  such  time  and  place  as  the  said  Master  should  appoint,  it  was  ordered  that 
tiie  plaintiff  should  re-assign  the  said  mortgaged  premises,  free  from  incum- 
bnnces,  to  the  defendants,  or  either  of  them,  who  should  so  redeem  the 
piuntiff  as  aforesaid,  or  as  they  or  either  of  them  so  redeeming  the  plaintiff  as 
aforesaid  ahonid  appoint :  but,  in  default  of  the  defendants,  or  either  of  them, 
paying  to  the  plaintiff  what  should  be  reported  due  to  him  for  principal,  in- 
^ierest  and  costs  as  aforesaid,  by  the  time  aforesaid,  the  defendants  were  from 
tiiaioefiorth  to  stand  absolutdy  foreclosed :  and  the  defendant,  William  Ward, 
flttking  de&alt  at  the  hearing,  the  said  decree  was  to  be  binding  on  him,  un- 
less cause  shown  to  the  contrary :  and  the  said  decree  was,  by  an  order  dated 
4ie  17di  day  of  May,  1797,  made  absolute  against  him :  that,  in  pursuance 
of  the  said  decree,  the  said  Master  made  his  report,  dated  the  12th  day  of 
l^eeoiher,  1797,  and  thereby  certified  that  there  would  be  due  to  the  plaintiff 
fat  fDndpal,  interest  and  costs,  on  his  mortgage,  on  the  12th  day  of  June, 
17%,  ihe  som  of  13772. 149.  3^<2.,  which  he  appointed  the  said  defendant, 
Wiiliani  Waid  to  pay  to  the  plaintiff  on  the  said  12th  day  of  June,  between 
tbe  bom  of  1 1  and  12  in  the  forenoon,  at  the  Rolls  Chapel  in  Chancery-lane : 
cbal  the  dtfendant,  William  Ward,  not  having  paid  the  sum  of  1377Z.  14^.  Z^d. 
to  the  phintiflT  at  the  time  and  place  fixed  by  the  said  Master's  said  report,  it 
vas  ordered  that  the  said  defendant,  William  Ward,  should  stand  absolutely 
idttred  and  foreclosed  of  and  from  all  right,  title,  interest  and  equity 
of  ^ledemplion  of,  in,  and  to  the  said  mortgaged  premises :  that  the    [*316] 
defendant  William  Ward,  from  a  variety  of  unfortunate  circum- 
stances, and  by  being  misinformed  by  the  plaintiff's  solicitbr  as  to  the  day 
^  by  the  said  Master  for  payment  of  the  said  principal,  interest  and  costs, 
1^  the  said  defendant,  was  prevented  from  attending  to  pay  the  same  on  the 
^12th  day  of  June:  that  the  plaintiff,  between  the  said  12th  day  of  De- 
ccQiber,  1797,  and  the  12th  day  of  June,  1798,  received  some  further  sums  of 
iMey  on  acconnt  of  the  rents  and  profits  of  the  said  mortgaged  premises : 
^  the  said  mortgaged  premises  are  a  very  ample  security  for  the  money  due 
^  the  plaintiff  in  respect  of  his  mortgage  thereon :  it  was  therefore  prayed 
that  the  said  order  dated  the  27th  day  of  June,  1798,  might  be  discharged 
vith  costs,  and  that  the  time  for  payment  of  the  money  reported  to  be  due  to 
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the  plaintiff  for  principal,  interest  and  costs  may  be  enlargfd  for  si: 
months.  Whereupon,  and  upon  bearing  of  Mn  AymiUyy  of  counsel  for  th 
plaintiff,  and  the  said  order  dated  the  27th  day  of  June,  1798,  read,  and  wha 
was  alleged  by  the  counsel  on  both  sides,  his  Lordship  doth  order  that  tb 
said  order  dated  the  27th  day  of  June,  1798,  be  discharged,  and  that  the  Xm 
for  the  defendant  William  Ward,  his  redeeming  the  mortgaged  premises  ii 
question,  be  enlarged  for  three  months.  And  it  i»  further  ordeied  that  it  b 
referred  back  to  the  said  Master  to  carry  on  the  subsequent  aceonnt  of  receipt 
and  payments,  and  to  compute  the  plaintiff  his  subsequent  interest,  and  tai 
him  his  subsequent  costs,  and  appoint  a  new  time  and  place  for  payment  o 
what  shall  be  foimd  due  to  the  plaintiff.    And  it  is  ordered  that  the  said  Mastei 

do  proceed  de  die  in  diem. — A.  1797,  fol.  894.(a) 
[*317]       *Mr.  Knight  Bruce  and  Mr.  Parry  for  the  defendant,  H.  Cies- 

wicke,  in  support  of  tbe  motion. 
Mr.  James  Russell  and  Mr.  Beales  for  the  plaintiff,  said  that  the  present 
case  was  distinguishable  from  every  one  of  the  precedents  that  had  been  pro- 

dttoed ;  for,  on  the  24th  of  July,  H.  Creswieke  applied  for  and 
[*318]    obtained  an  order,  enlarging  on  certain  terms,  the  time  **fixed  by  the 

Master,  for  payment  of  the  sum  reported  due  from  him,  but  that 
he  had  complied  with  none  of  those  terms ;  that,  when  the  order  for  fore- 
closure was  made  absolute,  the  discretionary  power  of  the  court  to  enlarge 
the  time  of  payment,  was  gone ;  that  none  of  the  precedents  except  those  in 
which  the  order  absolute  had  been  obtained,  had  any  application ;  that  in, 
Crompton  v.  7%«  Earl  of  Effingham^  Crompton  sued  as  administrator  of 
Coape,  and,  on  Crompton's  death,  the  suit  was  revived  by  his  executor, 

{a)  In  additi(m  to  tlie  above  extracts,  the  Reporter  is  indebted  to  Mr.  ColyiUe  for  tbe  foXkmof 
notes: — 

Lord  Keeper  Sir  Nathan  Wright    Hilary  Term,  1701. 

Abney?.  Wordgwortk. 

DobyiiM  for  plaintiff: — ^We  come  to  ithow  cause  why  Wordsworth  should  not  faaTa  further  time  to 
redeem ;  the  decree  is  signed  and  enroUed,  and  the  father  was  foreclosed  hy  his  own  consesl  by 
signing  the  Registrar's  book,  and  now  the  son  (the  heir  of  the  mortgagor)  wants  a  year  kngv 
time  to  redeem. 

Mr.  Cowpevt  for  same  side  : — ^The  estate  is  not  worth  our  money.  [Affidavit  read. 

Mr.  Sergeant  Bretland,  for  the  son : — ^Tbe  estate  has  been  compatfd  at  more  than  90001 

Loan  Kuna  ^-<-Let  tbe  son  have  six  months  longer  time,  ftom  this  day,  to  redeenw  Taks  tiD 
Michaelnuui  term  to  redeem  \  if  money  not  then  paid,  Jet  the  order  to  foreclose  stand— and  tbmto 
be  peremptory. 

Ismoard  ▼.  Claypool    18  Charles  II. 
Notwithstanding  signing  and  enrolling  of  the  decree  of  foreclosure,  let  defendant  have  six  monlh* 
longer  time  to  redeem.  [On  moUoO;  1666. 

This  case  is  reported  in  1  Ch.  Rep.  139. 

Lord  ChanceUor,  31  Nor.  1745.    Clay  y. 

Stanley  prays  abtelute  foredosore. 

Capper  prays  time. 

Cur,    Bnlaige  time  to  redeem  for  six  months. 
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vhich  was  insular ;  and  consequently,  the  order  absolute  and  all  the  other 
proceedings  subsequent  to  the  revivor,  were  irregular :  that,  in  Nan/an  ▼. 
Perkins^  the  time  fixed  for  payment  of  the  principal,  interest  and  costs,  was 
the  3d  of  February,  but  no  step  was  taken  to  obtain  the  order  absolute,  until 
the  5ch  of  June,  and  the  defendant  was  prevented  by  illness,  from  completing 
his  agreement  for  borrowing  the  money;  and,  under  those  circumstances,  he 
abstBioed  from  applying  to  the  court  to  enlarge  the  time  of  payment :  that, 
in  JoaMm  v.  HFDauattf  the  defendant  had  been  misinformed,  by  the  plain* 
tiff's  solicitor,  as  to  the  day  appointed  by  the  Master,  for  the  payment  of  the 
principal,  interest  and  costs ;  and,  moreover,  in  the  interval  between  that 
d&y  and  the  date  of  the  Master's  report,  the  plaintiff  had  received  some  further 
sams  on  account  of  the  rents  and  profits  of  the  mortgaged  premises ;  so  that, 
when  the  day  of  pa3rment  arrived,  the  whole  sum  found  by  the  Master  r^ 
mained  no  longer  due. 

The  Yice-Chancdlor  said,  that  Naanfan  v.  Perkins  was  a  sufficient  author- 
ity for  granting  the  present  application ;  that,  in  that  case,  the  court  having 
regud  to  the  circumstances  under  which  the  defendant  was  pre- 
Tented  from  raising  the  motiey  found  due  from  him,  did  enlarge  *the  [*3I9] 
time  of  paym^it,  notwithstanding  the  order  for  foreclosure  had  been 
previoosly  made  absolute :  and  that  it  was  sworn,  in  this  case,  that,  but  for 
certain  adverse  circumstances,  the  money  would  have  been  obtained  and  paid 
on  the  Slst  July  last. 

,  Motion  granted.[l] 

^  ^^Hnie,  afkar  Uie  soeond  report  and  day  of  payment  fixed;  in  a  forecloeure  eait,  the  mort- 

gagcc  vu  (nvented  by  the  act  of  the  mortgagee  from  receiving  the  rente  of  the  property,  the  time 

of  patmesl  mi  ordered  to  be  enlarged  for  three  months,  upon  payment  by  the  mortgagor,  within 

•M  month,  of  tfaeintereet  and  coats  found  due  by  the  last  report,  notwithstanding  there  was  doubt 

viwtiHr  tbe  nJae  of  the  security  was  ample.    Oeldard  ▼.  Hornby,  1  Ham,  351 .    A  sale  of  mort- 

fifml  fnamm  imder  a  decree,  will  not  be  postponed,  merely  on  the  account  of  the  existence  of 

w ;  war,  as  a  general  calamity,  not  being  sufficient  to  justify  the  court  in  interrupting  the  re« 

plu  admi&iitration  of  justice,  and  the  collection  of  debts:  but  if  it  should  be  made  satisfactorily  to 

appear,  that  there  was  any  immediate  or  impending  calamity,  over  the  city  or  place  where  the 

omtjSiged  pmniset  were  Btoated,  which  would  cause  a  sospenaion  of  all  dvil  bustncM,  ttie  court 

wnldiBtetferB  and  postpone  the  sale.  Astor  t.  Jtemayne,  1  Johns.  Ch.  Rep.  310.    A  sale  of  mort* 

mod  pieinises  was  poatponed  for  six  weeks,  to  give  the  mortgagor  an  opportunity  to  comply  with 

Uie  proposal  of  the  mortgagee,  such  delay  being  equally  beneficial  to  both  parties.    Ibid.    The 

^  cited  case  was  a  bill  for  a  foreclosure  and  sale ;  the  principal  case,  and  those  there  cited,  were 

CMoiof  itriet  forectosan :  but  the  same  principle  mtnt  pervade  cases  of  both  descriptions. 

Vol.  IX.  24 
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Baedswell  V.  Bardswell, 

1838 :  9  July^Will ;  ConstmcUon ;  Tnwt. 

TeitAtof  bequeathed  all  hai  property,  both  real  and  penonal,  to  his  eon  Charles,  his  heirs,  ex»cu< 
ton,  Su!.,  to  and  for  hii  and  their  own  nee  and  benefit,  well  knowing  he  wonid  ditchargre  tbetnisl 
the  teftator  reposed  in  htm  by  remembering  hie  (the  testator*!)  sons  and  daaghteie,  William,  Ed« 
Brand,  Martha,  Slo.  Held  that  no  troat  was  created  for  the  eons  and  daaghtors ;  bat  tbii 
Chides  took  the  property  for  his  own  benefit  absolutely. 

Charles  Bards  well,  by  his  will,  gave  all  his  estate  and  ^ects,  bott 
real  and  persona],  unto  his  son  Charles  Bardswell,  his  heirs^  executors,  ad^ 
ministrators  and  assigns,  to  and  for  his  and  their  own  use  and  benefit,  well 
knowing  he  would  discbai^  the  trust  the  testator  reposed  in  him,  by  re- 
membering  his  (the  testator's)  sons  and  daughters,  William,  Edmund,  Mar* 
tha,  Eliza,  and  Maria ;  and  the  testator  appointed  Charles  Bardswell,  who 
was  his  eldest  son,  the  executor  of  his  will. 

The  bill  was  filed  by  Edmund  Bardswell  against  his  brothers  and  sisters, 
praying  for  the  usual  accounts  of  the  testator's  property,  and  that  the  rights 
and  interests  of  the  parties  therein  might  be  ascertained  and  declared. 
Charles  Bardswell  put  in  a  general  demurrer. 

Mr.  Jacob  and  Mr.  James  Russeltj  in  support  of  the  detnunrer : — ^There  is 
no  statement,  in  the  bill,  that  the  will  was  made,  by  the  father,  on  the  faith  of 
a  promise  given  by  C.  Bardswell,  the  son,  that  he  would  give  any  part  of  the 

property  to  his  brothers  and  sisters. 
[*320]  *This  is  an  attempt  to  carry  the  doctrine  of  implied  trust  further 
than  it  was  ever  carried  before.  In  order  to  raise  a  trust  by  implica- 
tion, there  must  be  certaiuty  both  as  to  the  objects  and  the  subject ;  and  it 
must  be  ascertained  what  proportion  each  child  is  to  have.  But  there  is 
nothing,  in  this  case,  from  which  the  court  can  adjudicate  that  the  testator 
intended  that  his  younger  children  should  have  part  of  his  property.  If  C. 
Bardswell  had  taken  the  plaintiff  into  partnership,  or  had  bought  the  plaintiff 
a  place  under  government,  he  would  have  fulfilled  his  father's  intention. 
The  plaintiff  appears,  from  his  bill,  to  labor  under  consideraUe  imcertainty 
as  to  how  much,  if  any  thing,  Charles  BardsweU,  himself,  is  to  have. 

The  words :  "  to  and  for  his  and  their  own  use  and  benefit,"  clearly  show 
that  no  trust  was  intended.  In  Sale  v.  Moorejl^a)  Meredith  v.  Heneagelh) 
and  Benson  v.  Whittain^{c)  no  such  words  were  used,  and  yet  the  court 
held  that  no  trust  was  created.  The  principle  upon  which  Hoy  v.  Mas- 
ter,{d)  was  decided  is  precisely  applicable  to  the  present  case.  There  the 
ti«tator  gave  the  whole  of  his  property  to  his  wife,  for  her  life,  and  directed 
that,  upon  her  death,  one-third  of  it  should  devolve  upon  his  daughter,  and 
that  the  other  two-thirds  should  be  at  the  sole  and  entire  disposal  of  his  wife^ 
trusting  that,  should  she  not  marry  again  and  have  other  children,  her  affec- 

(a)  Ante,  yol.  1,  p.  534.      (b)  Ibid,  542.      (c)  Ante,  toI.  5,  p.  22.      (d)  Ante,  toL  6,  p.  568. 
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tioQ  fior  Ihor  daughter  would  induce  her  to  make  the  daughter  her  principal 
heir.  It  was  unoertain,  therefore,  how  much  the  daughter  was  to  have ;  andf 
mofMver,  the  daughter  was  to  be  heir  to  the  property  which  the  wife 
might  let?e  at  her  death ;  and,  consequently,  the  testator's  property  [*33l] 
was  DOC  poioted  at  as  the  property  which  was  to  furnish  the  provi- 
sion. Lttkaure  ▼.  Igaviela)  Wood  v.  Cos,(b)  In  the  latter  of  those  two 
ca$B8j  the  words ;  "for  his  and  their  own  use  and  benefit,"  were  used :  and 
the  Lord  Chancellor  founded  his  judgment  on  those  words,  and  held  that  the 
devisee  took  beneficially.  [The  Tice-Chancellor :  I  do  not  see,  in  any  part 
of  the  bill,  that  the  plaintiff  gives  a  hint  as  to  the  share  which  he  considers 
hiiBself  entitled  to.] 

)Ir.  KtUghl  Bmce  and  Mr.  Wakefield^  in  support  of  the  bill : — ^The  tes- 
titoi  has  devised  the  whole  of  his  property  to  his  son  Charles,  well  knowing 
that  be  would  discbarge  the  trust  he  reposed  in  him.    It  is  impossible,  if  we 
^p  there,  not  to  see  that  the  testator  intended  his  son  Charles  to  take  the 
propeit7  subject  to  some  trust ;  and,  if  there  is  a  plain  trust  fixed  upon  the 
fxopaty,  the  words :  "  to  and  for  his  and  their  own  use  and  benefit,  will  not 
destroy  it"    These  words  mean  no  more  than  that  the  devisee  is  to  take  the 
property  absolutely.    The  testator  then  proceeds  to  describe  the  trust.    [The 
Tice-Cbancellor :  Was  the  devisee  himself  to  be  a  participator  in  the  proper- 
ty 1]  No :  he  was  not  to  take  any  share,  but  was  to  be  a  trustee  of  the  whole 
(or  his  brothers  and  sisters. 

la  none  of  the  cases  cited,  was  the  word  trust  used.    lu  Sale  v.  Moore^ 
tbepeisoDs  intended  to  be  benefited  were  uncertain,  and  it  was  impossible  for 
tbe  coon  to  ascertain  what  provision  was  intended  to  be  made  for  them.    In 
ikrtfyky,  HenedgSy  the  words :  "  unfettered  and  unlimited,"  were 
^;  lad there  was  great  ^uncertainty  as  to  the  objects  of  the  tes-    [*322] 
tutor's  knoty.     In  Benson  v.  Whiitam^  no  direction  was  given,  to 
Mor  Benson,  to  apply  the  dividends  for  the  benefit  of  the  children  of  Fran- 
cis BensoB,  but  the  words  were :  "  to  enable  him  to  assist  such  of  the  children 
of  my  deceased  brother,  Francis  Benson,  as  he  may  find  deserving/of  en- 
c^Huagemeat^    In  JShtf  v.  Master j  it  is  clear  that  no  trust  was  imposed ;  for 
^daiighter  was  to  be  principal  heir,  not  of  the  testator's  property,  but  of 
lis  widow's. 

It  i$  clear  that  Charles  Bardswell  takes  the  whole  of  the  property  subject 
to  wme  tnist ;  and  that  is  sufiicient  to  sustain  this  bill.  The  children  are 
^  next  of  kin  of  the  testator :  and,  if  Charles  Bardswell  takes  the  property 
^^t  to  a  trust,  but  that  trust  is  too  vague  for  the  court  to  execute,  he  is  a 
trostee  of  the  property  for  the  testator's  next  of  kin.  Ellis  v.  Selbjf.{e) 
*riceT.  The  Bishop  of  Londan,{d) 
The  Tice-Chancellor  : — ^This  case  has  been  ingeniously  argued :  but 

'«)  S  XyL  Sl  Keen,  197.  (h)  3  Myl.  &  Cnig,  684. 

(''  Ante,  TOI.  7»  p.  352,  and  1  MyL  &  Cndg,  286.  (<i)  9  Vet.  399,  and  10  Vee.  523. 
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the  result  is  that  one  part  of  the  argument  destroys  the  other.    It  was  first 
said  that  a  clear  trust  vras  created,  and  then,  that  there  was  no  trust. 

The  words  on  which  the  question  arises  are :  "I  give,  devise  and  bequeath 

all  my  estate  and  effects,  both  real  and  personal,  of  what  nature  or  kind  soever 

and  wheresoever  the  same  maybe,Nimto  my  son,  Charles  Bardswell,  his  heirs, 

executors,  administrators  and  assigns,  to  and  for  his  and  their  own 

[*323]    use  and  benefit,  well  knowing  *he  will  discharge  the  trust  I  havers 

posed  in  him  by  remembering  my  sons  and  daughters. 

It  is  clear,  from  the  first  part  of  the  sentence,  that  the  whole  of  the  pro 
perty  is  given  to  the  son  absolutely  for  his  own  use  and  benefit.  The  words 
of  gift,  point  to  heirs,  executors,  &c. ;  but  the  words  by  which  the  trust  is 
said  to  be  created,  relate  solely  to  the  son ;  so  that  it  is  a  gift  to  the  son,  his 
heirs,  executors,  administrators  and  affsigns,  without  imposing  any  trust  on 
the  heirs,  executors,  administrators  or  assigns.  Now  a  case  might  easily  be 
put  in  which  the  trust  could  be  performed  only  by  the  heurs,  executors,  ad- 
ministrators or  assigns ;  as,  for  instance,  if  the  son  had  died  the  day  after  his 
father.  But  there  is  a  plain  expressed  intention  to  give  the  property  to  the 
son  for  his  own  use  and  benefit,  well  knowing,  &c.,  &c.,  so  that  the  testator 
has  left  it,  to  the  son,  to  execute  the  trust  of  remembrance  in  what  manner 
he  thinks  proper.  If  we  take  th6  words  in  their  common  and  ordinary  sense, 
the  testator  has  given  tfie  property  to  his  son  absolutely,  and  has  given  a  re- 
commendation merely,  of  his  other  children,  to  the  kindness  of  his  son. 

There  is  no  doubt  that  the  expression ;  "  well  knowing,"  would  hare 
created  a  trust  if  it  were  pointed  out  who  were  the  parties  to  take,  and  what 
they  were  to  take. 

The  objection  that  no  trust  is  declared,  does  not  apply ;  as  the  testator 
has,  himself,  declared  what  the  trust  is.  The  demurrer  must  therefore  be 
allowed.[l] 

[1]  The  whole  subject  of  the  effect  of  precatory  words  in  a  wiU  was  fully  and  elaborately  entered 
into  in  a  later  case.  Knight  ▼.  Knight,3  Beay.  148,  decided  Augrust  7, 1840.  The  editor,  con- 
stdering  that  some  length  of  time  must  necessarily  elapse  before  that  case  could  be  arrived  at  in  the 
regular  course  of  publication  of  the  present  series  of  reports,  deemed  it  adTisable,  (a  couxse  wiaeh 
hiB  has  puisued  in  some  other  instances  and  for  the  same  reason,)  to  introduce  very  copious  abatradi 
in  his  note  to  Horwood  y.  West,  1  Sim.  &  Stu.  387,  which  last  case,  although  not  noticed  in  Bardf- 
well  ▼.  BardnoeUf  has  a  bearing  on  the  point  there  under  discussion.  And  see  1  Sim.  542,  n- 1- 
U  Myl.  &  Cr.  691,  n.  1.    Pope  t.  Pope,  10  Sim.  I,  5. 
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Groom  v.  Thb  Attorney  Generai.  and  OTHERs«(a) 

IB37 ;  4lk  Nofvmberi.— Pmetioe;   Attoney  General. 

T&e  AttocBey  Genenl  not  having  anawered  the  bill  within  a  reaaonable  time,  the  oonrt  ordered 

thai  ha  ihould  pat  in  hie  aniwer  within  a  week  after  eerviee  of  the  order,  or  that  the  bUi 

«b<rald  be  taken  pro  eot^euo  againet  him. 

The  Attorney  General  not  having  put  in  his  answer  to  the  bill  within  a 
reasonable  time. 

The  Vice-Chancellor,  on  the  application  of  Mr.  G.  Richard^t  ordered  that 

tbe  ittomey  General  should,  within  a  week  after  the  service  of  the  order,  put 

in  his  answer  to  the  bill,  or,  in  default  thereof,  that  the  bill  should  be  taken 

))ro c«n/ej«o against  him;  and  that  service  of  the  order  on  the  Attorney 

OoDenPs  clerk  in  court,  should  be  good  service.(6) 


^Nicholson  v.  Knap  p.  [*326] 

1^;  7th  Jmie*— Injonction ;  Biihop. 

Is  I  mit  Cor  the  fpecific  performance  of  an  agreement  for  the  eale  of  the  neit  preeentation  to  a 

living,  the  court  will  reetain  the  Bishop  of  the  dxoceee  ftom  takmg  advantage  of  a  lapee 

pending  the  rait 

The  defendant  Enapp  had  agreed  to  sell  to  the  plaintiff,  the  next  presen- 
tation to  a  living.  After  the  agreement  was  entered  into,  the  incumbent 
^ied ;  and  Enapp  having  refused  to  complete  the  contract,  tfie  bill  was  filed 
^iost  him  and  the  Bishop  of  the  diocese,  praying  for  a  specific  performance, 
^d  for  an  injunction  to  restrain  Enapp  from  presenting,  and  the  Bishop  from 
^tuting,  or,  in  the  case  of  a  lapse  taking  place  pending  the  suit,  from  colla- 
ting to  the  living,  any  clerk  not  nominated  by  the  plaintiff. 

(i)  Bx  rtktione, 

fi)  Sm  1  Fowl.  Ex.  Frac.  45S,  and  Barclay  ▼.  Ru9$9ll,  2  Dick.  799. 
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I  II  ' 

Mr.  K.  lirwe  and  Mr.  Beavariy  now  moved  for  the  iDJunction. 
Mr.  Jacob  and  Mr.  James  Parker^  for  the  defendant  Knapp. 
Mr.  Flather  for  the  Bishop  of  the  diocese,  contended  that  the  court  had  n^ 
right  to  interfere  with  the  legal  rights  of  the  Bishop.    But, 
The  Vice- Chancellor  granted  an  injunction  in  the  terms  of  the  motion.[l] 


[*327]  'Hammond  v,  Messenobr. 

1838 :  5ih  July.— Aaugnee  of  Debt ;  Debtor  ind  Creditor ;  DMnnnrer. 

The  assignee  of  a  debt  cannot  eue  for  it  in  a  Court  of  Equity,  unleM  the  aarfgnor  rafiiaoi  to  ttllowj 

the  asiignee  to  lue  for  it»  at  law,  in  hie  name,  or  has  done  or  intendi  to  do  eoipe  act  which  vdlj 

prevent  the  a«gnee  from  recovering  it  at  law,  in  the  asBignor'e  name. 

The  plaintiff  was  the  assignee,  for  valuable  consideration,  of  a  debt  of  80/.,! 
due,  from  the  defendant  Charles  Messenger,  to  (he  defendants  William  Wilks ; 
and  Henry  Thomas  Wooler,  who  had  been  co-partners  as  coal  merchants. 

The  bill  alleged,  amongst  other  things,  that,  ol!  the  2d  of  October,  1837, , 
the  plaintiff  applied  to  Messenger  to  pay  him  the  80/.,  and  fully  apprised 
Messenger  of  his  right  and  title  to  be  paid  the  debt ;  and  that  Messenger,  for 
the  first  time,  pretended  that  the  plaintiff  was  not  entitled  to  receive  the  debt, 
but  that  he  was  bound  to  pay  it  to  Wilks  &  Wooler ;  that  the  plaintiff  had 
since  renewed  his  applications,  but  Messenger  had  refused  to  comply  there- 
with, pretending  that  no  debt  was  due  from  him  to  Wilks  So  Wooler,  or  to 
the  plaintiff  as  the  assignee  thereof,  but  that  the  alleged  debt  was  due  to 
Wilks,  solely,  on  his  own  private  account :  but  the  plaintiff  charged  that  the 
80/.  was  a  debt  due  to  the  late  firm  of  Wilks  &  Wooler  at  the  time  of  the  dis- 
solution of  their  partnership,  and  that,  after  such  dissolution,  the  80/.  became 
and  still  was  due,  by  Messenger,  to  the  plaintiff,  and  that  Messenger  had  bad 
express  notice,  from  the  plaintiff,  of  the  plaintiff's  right  to  receive  the  same 
from  him ;  and,  on  receiving  such  notice.  Messenger  became  and  still  was  a  trus- 
tee, in  equity,  for  the  plaintiff,  of  the  80/. :  that  Wilks  and  Messenger,  (although, 
at  other  time,  they  did  not  dispute  the  plaintiff's  right  to  receive  the  debt)  act- 
ing in  collusion  together,  pretended  that  there  was  some  private  and 
•328J    'separate  debt,  due  from  Wilks  to  Messenger,  equal  to  or  greater  in 
amount  than  the  80/.  due  from  Messenger  to  the  firm,  and  that  Mes- 
senger was  entitled  to  set  off  his  private  debt  against  the  debt  so  due  from 
him  to  the  firm ;  but  the  plaintiff  charged  that,  if  any  private  debt  was 
due  from  Wilks  to  Messenger,  Messenger  was  not  entitled  to  set  off  the 
same  against  the  80/.:  that,  if  any  agreement  had  been  enterel   ioto 
between    Wilks    and    Messeiiger    for    the  purpore  of  'enabling  Messen- 
ger to  set  off  such  alleged  private  debt  against  the  80/.,  the  same  was 

[1]  Vide  AtUmtjf  Cftneral  7.  Cuming,  2  Yo.  &  Coll.  C.  C.  139.    Daly  t.  The  Archhiihop  of 
Dublin,  I  FUn.  &  Kel.  963. 
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cQCered  into^  oollusiydyy  with  Wilks  solely,  without  the  privity  or  con- 
currenee  of  Wooler,  and  such  agreement  was  fraudulent  and  void  as  against 
the  plaiatiff and  Wooler ;  and,  as  evidence  that  such  agreement  (if  any  such 
had  been  eotered  into)  was  collusive  and  fraudulent  as  against  the  plaintiff 
aad  Wooller,  the  plaintiff  charged  that  Messenger  having,  in  October  then 
\astj  applied  U>  Wilks  for  a  debt  claimed  to  be  due  to  him  from  Wilks,  and 
proposed  to  set  off  the  same  against  the  debt  of  80/.,  was  inlEbrmed,  by  Wilks 
or  by  his  agent  or  attorney,  that  he,  Messenger,  had  no  right  to  do  so,  and 
thai  he  could  not  consent  thereto,  and  that  the  debt  due  from  Wilks  to  Mes* 
leoger,  should  be  paid  if  Messenger  would  grant  to  Wilks  a  little  time  for 
thai  purpose,  and  that  Messenger  had  admitted  the  facts  so  to  be  to  the  plain* 
tiff  and  other  persons :  and  that  Messenger,  at  other  times,  alleged  that  be 
had  paid  the  90L  to  Wilks  &,  Wooler ;  but  the  plaintiff  charged  the  contrary 
tc  be  true :  that  Messenger,  further  colluding  with  Wilks,  at  other  times  al- 
leged that  he  had  obtained  and  had  then  in  his  possession  a  release  or  other 
:3strameat  in  writing,  signed  by  Wilks  &  Wooler,  whereby  they  acknow- 
ledged to  have  received  the  80/.,  and  released  and  discharged  Messenger 
herefrom ;  but  the  plaintiff  charged  that,  if  in  fact,  such  release  or 
nstrameul  of  dischai^  *had  been  given  to  Messenger  or  he  had  any    [*329] 
vxh  in  his  possession,  the  same  was,  in  fact,  signed  and  given,  by 
Wills  alone,  to  Messenger,  without  the  privity  or  knowledge  and  against  the 
win  and  consent  of  Wooler ;  and  that  the  same  was  so  given,  to  Messenger, 
coUvfiively  and  fraudulently,  and  that  no  money  passed  between  Wilks  and 
Messeo^T  upon  the  occasion  of  Wilks  giving  the  same :  that  if,  in  fact,  any 
psYTDeol  or  any  such  release  or  receipt  as  was  pretended,  had  been  made, 
signed  gc  ^en  by  Messenger  to  Wilks,  such  payment  and  such  release  or 
Rceipt  had  been  made  and  signed  or  given  in  consequence  or  in  consideration 
of  some  bond  of  indemnity  of  Wilks  or  of  his  agent  or  attorney  or  of  some 
odier  penoa  or  persons  on  his  behalf,  whereby  Wilks  or  such  agent  or  attor- 
ney or  other  person  or  persons  as  aforesaid  had  agreed  to  indemnify  Messen- 
ger from  all  losses,  damages  and  expenses  to  which  he  might  thereafter  be 
object  in  consequence  of  such  payment  to  Wilks  or  of  such  release  or  receipt 
$0  alleged  to  have  been  given  by  Wilks  to  Messenger:  that  Wilks,  Wooler 
lad  Messenger  had  had  various  conversations  with  each  other  and  with  other 
persons,  in  which  they  had  admitted  the  matters  before  stated  or  some  of 
(bem  as  true ;  and  that  they  and  other  persons  had  written,  sent,  received 
sod  seen  divers  letters,  notes,  &c.,  relating  to  the  matters  aforesaid,  and  that 
^  then  had  or  theretofore  had,  in  their  possession  or  power  divers  deeds, 
^  rdating  to  the  co-partnership  affairs  and  accounts  of  Wilks  &  Wooler 
umI  the  assets  thereof  and  to  the  agreement  for  payment  and  to  the  payment 
of  the  debt  of  80/.  and  to  the  other  matters  aforesaid  or  some  of  thorn,  and 
^''lereby  the  truth  of  such  matters  would  appear. 

The  bill  prayed  that  Messenger  might  be  decreed  to  *pay^  to  the    [*330| 
pUintifi;  the  801.,  or,  if  necessaryi  that  an  aco'int  might  be  taken  of 
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all  sums  due,  by  Messenger,  to  the  firniiand  that  he  might  be  decreed  to  pay> 
to  the  plaintiffi  what,  upon  taking  such  account,  might  be  found  due ;  or  that 
the  plaintiff  might  be  at  liberty  to  use  the  names  of  Wilks  &  Wodei  in  an 
action  at  law  to  be  brought  by  him  against  Messenger ;  and  that  Messenger 
might  be  restrauied  from  pleading  to  such  action,  any  plea  or  pleas  of  pay- 
ment or  satisfaction  of  the  debt  of  80/.,  or,  in  manner,  availing  himself  theie^ 
of  in  such  action,  and  that  Wilks  &  Wooler  might  be  restrained  from  releas 
ing  the  debt  or  discontinuing  the  action,  or,  in  any  way,  interfering  with  the 
plaintiff  in  the  proeeedings  thereunder. 

Messenger  put  in  a  general  denmrrer. 

Mr.  Wigr€un  and  Mr.  QirdJ^sicne^  in  support  of  the  demurrer :— The 
plaintiff  is  the  assignee  of  a  debt  due  from  Messenger  to  Wilks  &  Wooler; 
therefore,  his  remedy  is,  naturally,  at  law.  In  order  to  give  jurisdiction,  in 
such  a  case,  to  a  Court  of  Equity,  the  plaintiff  must  show  that  there  is  sooie 
legal  bar  existing,  which  prevents  his  suing  at  law.  This  bill  does  not  al- 
lege that  Messenger  has,  in  fact,  obtained  a  release  of  the  debt  from  Wilks  i 
Wooler ;  but  it  states,  merely,  that  Messenger  says  that  he  has  obtained  such 
a  release.  Nor  does  the  bill  contain  any  allegation  that  Wilks  &  Wooler 
have  threatened  or  intended  to  release  the  debt,  or  that  they  have  refused  lo 
permit  the  plaintiff  to  sue  at  law,  in  their  names,  for  the  recovery  of  the  debt. 
On  the  argument  of  a  demurrer,  it  is  not  sufficient  for  the  plaintiff  to  sbor 
that  he  may,  possibly,  be  entitled  to  relief  at  the  hearing.  Unless 
[*331]  such  *a  case  appears,  on  the  face  of  the  bill,  that  relief  must  be,  it 
cessarily,  given  at  the  bearing  if  all  the  statements  are  proved  or  ad- 
mitted, the  bill  is  demurrable.  Mitf.  Treat.  3d  edition,  100.  Attorney  Gt 
neral  v.  Mayor  of  Norwich, ia)  Jones  v.  Jones  ^b)  Barber  v.  Hunter  it) 
Stansbury  v.  Arkrigki  ;(d)  Kemp  v.  Pryor.{e) 

Mr.  Kniffhi  Bruce,  Mr.  Jacob,  and  Mr.  THpp,  in  support  of  the  biB,  con- 
tended that  the  assignee  of  a  debt  might  sue  for  it  in  a  Court  of  Equity :  and 
though,  according  to  the  modern  practice  at  law,  a  judge  at  chambers  might 
order  the  assignor  to  allow  his  name  to  be  used  in  an  action  to  be  brought,  by 
the  assignee,  against  the  debtor,  yet  a  Court  of  Equity  was  not  to  be  ousted 
of  its  jurisdiction  by  modern  innovations.  Aston  v.  Lord  Ester ,-{/)  Hyl- 
ion  V.  Morgan  Xs")  Cathcart  v.  Lewis  j{h)  that,  according  to  the  averments 
in  the  bill,  which  were  admitted  by  the  demurrer,  Messenger  had  notice  of 
the  assignment ;  thereof,  he  could  not  pay  the  assignors,  and  he  would  not 

ft 

pay  the  assignee,  and  consequently,  if  the  bill  was  not  maintainable,  he  mus^ 
retain  the  debt  subject  to  the  risk  of  his  insolvency :  that  the  bill  contained 
distinct  chai^^  of  coUusion  between  the  debtor  and  one  of  the  joint  1^^ 
creditors,  for,  if  a  defendant  admitted  that  he  averred  a  fact,  he  could  not  di^ 
pute  the  truth  of  it ;  and,  as  Messenger  admitted,  by  his  demurrer,  that  he 
alleged  that  he  had  obtained  a  fraudulent  release  of  the  debt,  he  must  be 

(a)  2  Myl.  &Craifir,406.    (6)  3  Mer.  161.    <e)  Cited  m  3  Mer.  173.    (d)  Ante,  toI.  6,  p.  4S1 
(<)  7  Vei.  937.  (f)  b Vet.988.    (g)  IM,  393.  (h)  1  Vm.463. 
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takea  to  hare  admitted  the  fact  alleged :  that  Jones  v.  Jones  was  decided  on 

the  groond  that,  in  that  case,  there  was  no  allegation  of  any  legal 

bar  ^e^aXmg ;  hot  where,  as  in  the  present  case,  a  legal  impediment    [*332] 

was  averred,  there  was  an  end  to  the  objection  against  the  assignee 

of  the  debt  suing  for  it  in  a  Court  of  Equity. 

Tb£  Vicb-Chancellor: — If  this  case  were  stripped  of  all  special  cir. 

cumstaooes,  it  would  be,  simply,  a  bill  filed  by  a  plaintiff  who  had  obtained 

6om  certain  persons  to  whom  a  debt  was  due,  a  right  to  sue  in  their  names 

for  the  debt    It  is  quite  new  to  me  that,  in  such  a  simple  case  as  that,  this 

court  allows,  in  the  first  instance,  a  bill  to  be  filed,  against  the  debtor,  by  the 

jMTxx  who  has  become  the*  assignee  of  the  debt.    I  admit  that,  if  special 

cnrunsiances  are  stated,  and  it  is  represented  that,  notwithstanding  the  right 

vhich  the  party  has  obtained  to  sue  in  the  name  of  the  creditor,  the  creditor 

vQ  interfeie  and  prevent  the  exercise  of  that  right,  this  court  will  interpose 

fir  the  purpose  of  preventing  that  species  of  wrong  being  done ;  and,  if  the 

oeditor  will  not  allow  the  matter  to  be  tried  at  law  in  his  name,  this  court 

bsajohsdiction,  in  the  first  instance,  to  compel  the  debtor  to  pay  the  debt  to 

\faep\aiiitiff;  especially  in  a  case  where  the  act  done  by  the  creditor,  is  done 

Ji  collusion  with  the  debtor.[l] 

\l  liUsof  this  kind  were  allowable,  it  is  obvious  that  they  would  be  pretty 

fieqaent:  bat  I  never  remember  any  instance  of  such  a  bill  as  this  being 

M,miocompanied  by  special  circumstances. 

The  only  question  then  is,  whether,  on  this  record,  there  are  any  special 

oicQintoQces  which  create  a  ground  for  a  Court  of  Equity  to  entertain  the 

UDuuHt  the  debtor. 

*I^Vi(l«ts  out  with  a  statement  that  a  partnership  was  carried    [*333] 

on  benreeo  Wilks  6c  Wooler ;  and  a  variety  of  instruments  and  trans* 

actioos  VB  stated,  the  result  of  which  was,  that  the  partnership  was  to  be 

^Mfedj  that  the  plaintiff*  was  to  pay  the  debts  due  from  the  partnership,  and 

:o be  eomied  to  the  partnership  assets.    Then  it  represents  that  Messenger,  the 

ismmiDg  party,  at  the  time  of  the  agreement  for  the  dissolution  of  the  part- 

>03hip,  was  justly  indebted,  to  the  firm,  in  the  sum  of  80/.  for  coal  and  coke 

^  aod  delivered  to  him  by  the  firm,  and  that  Messenger  is  now  indebted  to 

^  pUiotiff  io  the  said  sum  of  80/.  as  the  assignee  of  such  debt    Therefore  the 

^iaqnestionwas,  purely,  a  debt  recoverable  at  law.    Then  the  bill  states 

<  Qocice  gt?eQ  to  Messenger  by  the  plaintiff  to  pay  the  debt  to  him.    It  then 

*^teithat  on  the  2d  of  October,  the  plaintiff  called  on  Messenger,  and  applied 

^him  forpajrment  of  the  sum  of  80/.,  and  fully  apprised  him  of  the  plaintiff's 

^tead  title  to  demand  and  receive  payment  of  it  from  him :  that  Messen« 

S^)  for  the  first  time,  pretended  that  the  plaintiff  was  not  entitled  to  receive 

i^]  ^ttbe  •qiiity  of  the  case  ghresthe  a«i|^ne6  a  locuf  9tandi  in  thi^coait,  the  init  must  b« 
B  Im  »wfi  um^^  ^nij  Qot  in  Uiat  of  Uie  tmignor.  Field  ▼.  Magkee,  5  Pai^,  539.  Rogers  ▼.  The 
'^'/uCcSPkige.SS^ 
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the  debt,  but  that  he  was  bound  to  pay  it  to  Wilks  &  Wooler.    That,  of 
itself,  creates  no  equitable  ground. 

The  bill  then  alleges,  in  the  usual  manner,  that  the  plaintiff  had  applied, 
to  Messenger,  for  the  payment  of  the  debt,  and  that  Messenger,  combinin; 
and  confederating  with  Wilks,  had  refused  so  to  do,  and  pretended  thai 
there  was  no  such  debt :  that,  however,  gives  no  equity.  Then  it  charges 
that  Messenger,  on  receiving  notice  of  the  plaintiff's  right  and  title  to  \k 
debt  became  and  still  was  a  trustee  of  it  for  the  plaintiff.  That  again  does  do! 

make  him  a  trustee,  that  is  to  say,  such  a  trustee  as  the  plaiutiff  his 
[*334]    a  right  *to  sue  in  equity,  unless  the  whole  circumstances  of  the  cise 

taken  together^  do  show  that  the  plaintiff  has  a  right  to  sue  in  equity 
Then  the  bill  charges  that  Wilks  &  Messenger,  colluding  together,  allege 
that  there  was  a  large  sum  due  from  the  plaintiff  to  Wilks  &  Wooler ;  but 
that  is  denied.  It  then  charges  that  Wilks  &  Wooler,  acting  in  collusion 
together,  pretend  that  there  was  or  is  some  private  and  separate  debt  of 
Wilks  due  and  owing  from  him  to  Messenger,  equal  to  or  greater  in  amount 
than  the  said  debt  of  80/.,  and  that  Messenger  was  entitled  to  set  off  bis  p 
vate  debt  against  the  debt  of  80/.  Prima  facie  one  would  imagine  that 
could  not  be  so :  but  if  it  were  so,  it  appears  to  me  that,  if  there  was  m 
transaction  or  any  circumstance  of  such  a  n4ture  as  that  it  will  be  available 
to  Messenger,  at  law,  for  the  purpose  of  reducing  or  annihilating  (he  debtoi 
802.,  Messenger  has  a  right,  at  law  to  avail  himself  of  that  circumstaiic& 
Then  the  bill  charges  that  Messenger,  having,  in  the  month  of  October  last, 
applied  to  Wilks  for  a  debt  claimed  to  be  due  from  him  to  Messeoger. 
and  proposed  to  deduct  and  set  off  the  debt  owing  to  Messenger  by  Wilb 
from  and  against  the  802.  owing  by  Messenger  to  the  plaintiff,  was  iofomied: 
by  Wilks  or  his  agent  or  attorney,  that  he,  Messenger,  had  no  right  to  do  so. 
I  do  not  see  how  that  affects  the  case  at  all. 

Then  comes  the  charge  which  was  mainly  relied  upon  as  creating  the  equity 
in  this  case.  It  is  as  follows : — *<  That  Messenger,  further  colluding  vitb 
Wilks,  at  other  times  alleges  that  he  has  obtained  and  now  has  in  his  p 
session  a  release  or  otiier  instrument  in  writing  signed  with  the  names  of 

Wilks  d&  Wooler,  whereby  Wilks  &  Wooler  acknowledge  to  have  re- 
[*336]    ceived  the  said  sum  of  802.,  and  do  release  and  discharge  ^Messenger 

therefrom."  Then  the  bill  charges :  "  That  if  in  fact,  such  release 
or  instrument  of  discharge  has  been  at  any  time  given  to  Messenger,  or  be 
has  any  such  in  his  possession,  the  same  was,  in  fact,  signed  andgiveo^by 
Wilks  alone,  to  Messenger,  without  the  pivity  or  knowledge  and  against  the 
will  and  consent  of  Wooler,  and  the  same  was  so  given,  to  Messenger,  collo- 
sively  and  fraudulently,  and  that  no  money  passed  between  Wilks  and  Messen- 
ger on  the  occasion  of  Wilks  giving  the  same."  Now  if  we  take  the  former  o^ 
these  charges  by  i%elf,  and,  more  especially,  if  we  couple  it  with  the  latter,  iti^ 
plain  that  it  cannot  be  considered  as  amounting  to  a  positive  charge  thai 
Messenger  has  obtained  and  has  in  his  possession  a  release  of  the  debt  from 
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V  ilks  A  Wooler ;  but  it  is  merely  a  charge  that  Messenger  alleges  that  he 
li&s  obuioed  and  has  in  his  possession  such  a  release.  A  statement  that  a 
icurty  alUgit  a  certain  thing  to  be  so  and  so,  cannot  be  considered  as  a  po- 
sitive stUeneDt  that  the  thing  is  so  and  so. 

A  stnilar  point  was  brongtit  under  my  notice  in  the  case  of  Stansbary 
v^  Arkwrigkljid)  where  there  was  an  allegation  in  the  bill,  that  the  defendant 
thmireoed  to  set  up  some  outstanding  term  of  ye^  or  other  l^^^al  estate,  and 
I  expiesaly  stated,  as  the  ground  of  my  judgment  in  that  case,  that  the  bill 
iid  not  allege  that  there  was  any  outstanding  term  or  estate,  but,  merely,  that 
die  ddeodant  threatened  to  set  up  some  outstanding  term  or  other  l^al  estate : 
md  I  looked  upon  it  therefore,  and  treated  it  as  a  statement  that  the  defendant 
lilegind  a  fact,  and  that  it  was  not  to  be  taken  as.  a  statement  that 
rfaat  he  alleged  was  the  fact ;  and  it  *seems  to  me  that  that  is  the  fair  [*336] 
icfereoce  in  this  case :  morever,  in  the  next  charge,  there  is  a  sort  of 
bypocbetical  account  given  of  the  circumstances  under  which  the  release  was 
^^oed  and  given  if  it  existed,  without  there  being  anything  on  the  face  of 
the  bill  which  at  all  tends  to  show  that  that  which  the  defendant  has  all^;ed 
IS  a  fact,  is  true  in  fact. 

Then  there  is  another  charge :  ''  that  Wilks,  Wooler  and  Messenger,  have  had 

Taiions  conversations  with  each  other,  and  with  other  persons,  in  which  they 

b&Te  admitted  the  matters  hereinbefore  stated  and  mentioned."    That  would 

hare  been  strong  if  it  stood  alono ;  but  then  the  bil>  goes  on  to  say ;  "  or 

«cDe  of  them,  or  referred  to  such  matters,  or  some  of  them,  as  true."    And, 

» I  am  not  informed,  by  this  bill,  which  of  those  matters  were  admitted  or 

idencd  toas  true,  but  only  that  such  matters  or  some  of  them  were  so  referred 

to  or  adodued,  that  allegation  does  not  affect  the  case.    If  it  had  been  stated 

that  theie  had  been  such  a  release  given,  or  that  it  was  the  intention  of 

Wilts  4b  TTooIer  to  give  it,  or  if  it  had  been  stated  there  was  any  intention  on 

JAepart  of  Wilks  &  Wooler  to  give,  and  on  the  part  of  Messenger,  to  receive 

bom  them  anything  which  would  be  destructive  of  the  action,  thatstatement 

voald  be  a  ground  for  interfering ;  but  there  is  no  such  statement  in  the  bill. 

When  I  come  to  the  prayer,  I  find  that  it  first  of  all,  prays ;  "  that  Messcn- 

cer  way  be  decreed  to  pay  to  the  plaintiff  the  sum  of  80/.  so4ue  to  the  firm  of 

^tiks  &,  Wooler  as  aforesaid,  or,  if  necessary,  that  an  account  may  be  taken." 

NW.  no  case  whatever,  is  stated  to  show  the  necessity  for  an  account, 

^d,  therefore,  it  •must,  of  necessity,  stand  as  a  mere  prayer,  that  Mes-    •[337] 

seoger  may  be  decreed  to  pay  the  debt.    It  then  proceeds  as  follows : 

''or that  the  plaintiff  may  beat  liberty  to  use  the  name  of  the  defendants,  Wilks 

&  Wooler,  in  an  action  at  law  to  be  brought  by  him  against  Messenger." 

T^'^re  is,  however,  no  case  stated  which  shows  that  Wilks  &  Wooler  have  at 

ail  interfered  to  present,  or  that  they  intend  to  prevent  the  plaintiff  from 

^smg  their  names  at  law.    Then  it  goes  on  thus,  "  and  that  Messenger  may 

be  leuraioed  from  pleading,  to  such  action,  any  plea  or  pleas  of  payment  or 

(a)  Ante,  Tol.  6,  p.  481. 
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satisfaction  of  sueh  debt  of  80/.  to  Wllks  &;  Wooleri  or  in  any  manner  avail- 
ing himself  thereof."  I  do  not  understand  what  is  meant  by  this  part  of 
the  prayer :  because  the  bill  no  where  states  that  there  has  been  a  fictitioiB 
payment  or  satisfaction,  of  which  Messenger  intends  to  avail  himself  alia?. 
VHiy  then  does  it  ask  that  Messenger  may  be  restrained  from  pleading  any 
plea  or  pleas  of  payment  or  satisfiu^tion  of  the  debt  to  Wdks  &  Wooler,  or  io 
amy  manner  availing  himself  thereof. 

It  seems  to  me  that  this  case  is  altogether  denuded  of  those  special  circum- 
stances,  the  existence  of  which  is  the  only  ground  for  this  court  to  leod  i& 
aid  to  a  party  who,  like  the  pldntiff,  has  taken  an  assignment  of  a  debt :  aod. 
consequently,  the  demurrer  must  be  allowed. 

Demurrer  allowed,  with  liberty  to  the  plaintiff  to  amend  his  bill.[l] 

[•338]  

1838 :  14th  July  *>CmU  ;  Constraction  of  Lord  Lyndhunt's  Slat  Ordor. 
Where  a  demurrer  to  the  whole  hill  Ss  allowed,  hut  the  plaintiff  has  leare  to  amend,  the  cocts  whkfabe 
ii  to  pay  to  the  defendant  are  not  the  whole  cotts  of  the  wit,  but  of  the  demnrrer  only. 

A  question  arose,  on  drawing  up  the  order  in  the  above  case  whetb 
the  plaintiff  ought  to  pay  the  costs  of  the  demurrer  only,  or  those  costs  and 
the  costs  of  the  suit  also  t  as  Lord  Lyndhurst's  31st  ordcr[2]  directs  that, 
upon  the  allowance  of  any  plea  or  demurrer,  the  plaintiff  shall  pay,  to  the 
defendant,  the  taxed  costs  thereof ;  and,  when  such  plea  or  demurrer  is  to 
the  whole  bill,  then  the  further  taxed  costs  of  the  suit  also. 

The  Yice-Chancellor  decided  that  the  plaintiff  ought  to  pay  the  costs  of  the 
demurrer  only. 


[•339]  'Munch  v.  Cockkrbll. 

1638:  16th,  17th,  19th,  Slat  and  93d  July,  and  9Sd  Decemhcr.— Truateea ;  Breaeh  of  Trnri: 
Acquiescence. 

By  a  aettlement  made  In  India,  in  1778,  the  tniateef  were  directed  to  invert  a  certain  warn  fi 
rupees  in  good  pablic  or  private  eecurities,  at  the  highert  rate  of  interest  that  could  be  obUtoed. 
upon  certain  trusts  under  which  one  of  the  danghters  of  the  marriage  became  entitled  to  a  noictj 
of  the  fttnd  after  the  death  oC  her  father  and  mother.  The  fund  was  accordingly  inveitedia 
notes  of  the  Indian  Government ;  and  thooe  notes  were  deposited  with  Palmer  Sl  Co.,  of  Calcotu. 
On  the  daughter's  marriage,  in  1791,  her  moiety  of  the  fund  was  assigned  to  oilier  tnttteei,« 
trtirt,  after  the  deaths  of  her  father  and  mother,  to  receive  and  lay  out  the  same  in  such  of  tin! 
public  rtocks  or  parliamentary  funds  or  other  securities  (private  personal  security  only  excepted  )U 
the  danghter  and  her  husband  ahould  appoint  After  the  father's  death,  the  mother  filedabiS 
againrt  the  trustees  of  the  two  settlements  and  her  daughter  and  her  husband,  to  have  the  tn* 
of  1778  carried  into  execution.  By  the  decree  in  that  suit  made  in  1809,  at  which  time  ti* 
mother  was  dead,  certain  arrears  of  interest  on  the  fund  were  ordered  to  be  paid  to  the  mother i 
representative,  and  the  daughter's  moiety  of  the  fund  was  declared  to  have  vested  in  the  trutetf 

[1]  As  to  the  right  of  the  assignee  of  a  debt  to  come  into  equity  to  have  the  benefit  of  a  set-off  «t 
law,  see  Clarke  v.  Ctirt,  Cr.  &  Ph.  1S4. 
[3]  Vidii  2  Eu«.pw  645  of  this  editioo. 
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•f  thm  mnnlmmtmi  of  1791  opon  the  tnuU  thereof,  and  was  paid  to  them  accoidingiy.  The 
tnai0/tmm  «C  1778  did  not  comply  with  that  decree,  but  aHowed  the  notes  to  remain  in  the  hands 
of  Fklaer  &  Co.,  who  failed  in  1830,  havings  previously  received  the  amount  of  the  notes.  Held 
that  tfao  traalces  of  1778  were  reeponsibte  for  the  loss.  Held  also  that,  although  the  eettuiqiu 
fefld  acqpiseced  Ui  the  mode  in  which  the  fand  had  been  invested  and  dealt  with,  and 
its  ranaiiiiog  under  the  management  of  Palmer  &,  Co.,  yet,  as  the  trustees  were 
aval*  9kmt  Pidmer  St,  Co.  were  in  pecnniary  difficulties  some  time  before  they  failed,  bnt  did  not 
ta^HB  the  ersttts  fac  truMt  thereof,  the  acquiescence  did  not  exempt  the  trustees  from  their 


This  cause  came  on  to  be  heard  in  Novemher,  1836,  when  an  objection 

taken,  for  want  of  parties,  and  in  part  aIlowed.(a) 
The  necessary  parties  having  been  brought  before  the  court,  the  cause 
again  came  on  to  be  heard. 

*In  addition  to  the  &cts  contained  in  the  former  report,  it  is  neces-    [*340] 
saiy  to  state  that,  it  appeared  from  the  proceedings  in  a  suit  relating 
v>  the  fund  in  question,  which  was  instituted  in  1820,  by  Mr.  Silberschildt, 
in  the  name  of  himself  and  his  daughters,  Mrs.  Munch  and  Mary  Elizabeth 
Suberschildt,  against  Sir  W.'  Paxton,  Sir  C.  Cockerell,  and  Mr.  Trail,(6)  and 
also  from  the  correspondence  which  subsequently  took  place  between  Mrs. 
MwiMch  and  Cockerell  &  Co.  and  their  respective  solicitors,  that  Mrs.  Munch 
knew  of  and  acquiesced  in  the  manner  in  which  the  fund  in  question  in  the 
suit,  bad  been  invested  and  dealt  with,  and  expressed  a  wish  that  it  should 
continue  under  the  management  of  Palmer  &  Co.    It  did  not,  however,  ap- 
por  that  Mrs.  Munch  was  aware  that,  in  1823,  Palmer  &  Co.  received  the 
sum  of  164,000  rupees,  being  the  amount  of  the  India  Compan/s  note,  on 
^\)kh  the  fund  was  then  invested,  and,  afterwards,  took  a  new  note  for 
114,000  lopees,  but  kept  the  balance  of  50,000  rupees  in  their  hands. 
Mr.  En^ht  Bruce  and  Mr.  G.  Richards  appeared  for  the  plaintifis. 
Mr.  Wfdker^  for  the  parties  entitled  to  Mrs.  Le  Gros'  moiety  of  the  fund. 
Mr.  Joicob  and  Mr.  Cockerell^  for  the  representatives  of  Sir  C.  Cockerelly 
Tbo  bad  recently  died,  and  also  for  the  representatives  of  Logan. 
Mr.  Wigram  and  Mr.  Sharpe^  for  Trail's  representatives. 
The  SolicUor  General  and  Mr.  /  F.  Hall,  for  Sir  W.  Paxton's    [•341] 
representatives. 
Sir  W.  Home,  and  Mr.  Shadwell,  for  Evelyn's  representatives. 
The  counsel  for  the  representatives  of  Cockerell  and  Trail  relied,  princi- 
pally upon   the  acquiescence,  on  the  part  of  the  plaintifis,  in  the  mode  in 
which  the  fund  had  been  dealt  with.    They  contended  also  that  the  trus- 
to  of  the  ^ttlement  of  1791,  and  not  their  clients,  were  responsible  to  the 
plaiotiffii. 

The  cases  cited  in  the  course  of  the  argument,  were  Langstan  v.  Olir 
tant;  {c)Massep  v.  Banner , id)  Macdonnell  v.  Harding  :{e)  Heathcote 
7.  Hulme  X/)  and  Twyford  v.  Trail,{g) 

(•) See tate,  Ttd. 8,  pi  S19.     (5)  See  poet,  p.  345.    (e)  Coop.  C.  C.  33.    (d)  1  Jac  ib  Walk.  S41. 
(<)  Abu,  toL  7,  p.  178.  (/)  1  Jac.  &  Walk.  133.  {g)  Ante,  toI  7,  p.  93. 
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Thb  Yice  Chancellor  : — ^Aft^  the  marriage  of  William  Barton  with 
Harriett  his  wife,  a  settlement  was  made,  in  the  year  1774,(a)  which  directed 
that  a  sum  of  40,320  rupees  should  be  invested,  either  in  the  East  lodk 
Corapany^s  interest  notes,  if  the  same  could  be  procured,  or,  otberm'ise,  i& 
such  good  and  sufficient  security  or  securities  as  tfie  trustees  shonld 
think  proper.  In  December,  1778,  another  deed  was  executed,  by  which  a 
slight  variation  was  made  in  the  mode  of  investment  directed  by  the  deedoi 

1774 ;  and,  there  the  direction  was  that  the  fund  should  be  invested 
[•342]    in  some  good  or  sufficient  public  or  private  •security  or  securities,  at 

the  best  and  highest  rate  of  interest  that  could  be  obtained,  and  that 
those  securities  should  be  held  on  certain  trusts  for  the  benefit  of  Mrs.  Bartoo 
and  her  children.  There  was  issue  of  tlie  marriage  two  children,  Harriet, 
who  married  J.  F.  Silberschildt,  and  Elizabeth,  who  married  William  Le 
Gros ;  and  they  became  (he  parties  entitled  to  the  fund  after  the  death  of  theii 
father  and  mother. 

In  April,  1791,  upon  the  marriage  of  Harriet  with  Mr.  Silberschildt,  a  set- 
tlement by  which  her  moiety  of  the  fund  was  assigned  to  Archibald  P&iton. 
Sir  W.  Paxton,  and  John  Le  Gros,  in  trast  to  receive  and  lay  out  and  invest 
the  same  in  or  upon  such  of  the  public  stocks  or  parliamentary  funds  or 
other  securities  (private  personal  security  only  excepted)  as  the  husband  and 
wife  should  appoint. 

There  was  a  power  to  change  trustees  in  the  deed  of  1778  ;  and  a  deed 
was  executed  in  the  month  of  September,  1792,  under  which  Sir  Charles 
CockereU,  Henry  Trail,  and  William  Logan  became  trustees  of  the  deed  of 
1778,  in  conjunction  with  John  Evelyn,  one  of  the  original  trustees.  \^il- 
Ham  Barton  died  iu  1799  ;  and  shortly  after  his  death,  his  widow  married 
Mr.  Eyles ;  and  in  February,  1809,  Mr.  and  Mrs.  Eyles  filed  a  bill,  to  which 
John  Evelyn,  Sir  Charles  Cockerel!,  Henry  Trail,  William  Logan,  William 
Le  Gros  and  his  wife,  and  their  son,  William  Beaufroy  Le  Gros,  and  Mr.  and 
Mrs.  Silberschildt  and  their  children,  were  defendants:  and  it  seems  thatooe 
of  the  objects  of  that  suit  was  to  settle  a  question  as  to  what  was  due  in  re- 
spect of  interest  that  had  accrued  on  the  fund  comprised  in  the  deed  of  !/'"& 

There  were  various  proceedings  in  that  cause,  and  the  ultimate  re- 
[•343]    suit  of  it  was  that,  in  the  *year  1 809  there  was  a  final  decree  made, 

which  directed  the  arrears  of  interest  on  the  fund,  accrued  between 
the  death  of  William  Barton,  and  the  death  of  Mrs.  Eyles,  (who  died  fending 
the  suit)  to  be  paid  to  Mr.  Eyles :  and  it  was  declared  that  Mrs.  Le  Gros  was 
entitled  to  one  moiety  of  the  capital  of  the  fund  ;  and  the  remaining  m^'^^f 
was  directed  to  be  paid  to  the  defendants  A.  Paxton  and  Sir  W.  Paxton, 
upon  the  trusts  of  the  settlement  of  1791.  It  appears,  by  the  proceedings  ic 
the  cause,  that  there  had  been  a  reference  to  the  Master  to  see  whether  the 

(a)  It  did  not  appear  to  be  necettary  to  notice  tbii  deed  in  the  foimer  raport  of  the  cue. 
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deed  of  1791  was  a  proper  settlemefat  of  Mrs.  Silberschildt's  share ;  and  the 
Master  made  a  report  in  which  he  sets  forth  the  settlement  at  length,  and 
finds  thai  it  was  a  proper  settlement ;  and  that  report  was  confirmed.  I  men* 
tioa  this,  because  in  my  opinion,  this  ordering  part  of  the  decree  in  1809, 
has  wude  it  quite  unnecessary  to  enter  into  the  question,  that  was  very 
mticb  discussed,  namely,  what  was  the  sort  of  investment  in  India  which 
the  trustees  vere  at  liberty  to  make  under  the  directions  which  were  con- 
(mimed  in  the  deeds  of  1774  and  1778. 

At  the  time  when  the  final  decree  was  made  in  the  cause  of  Eyles  v.  Eve- 
lyn, Wiiltam  Le  Gros  was  dead ;  and,  though  Mrs.  Eyles  was  alive  when  the 
rait  was  institoted,  yet  she  died  pending  the  suit,  in  the  year  1806  ;  and  her 
nosbond,  Mr.  Eyles,  administered  to  her ;  and  then  a  bill  of  revivor  was 
filed :  so  that  it  appeared,  by  the  proceedings  in  the  cause,  that  the  Silber- 
«childt  moiety  had  come  into  possession  in  the  course  of  the  cause :  therefore 
the  court  was  justified  in  decreeing,  in  1809,  that  that  moiety  should  be 
traasferred  to  Sir  William  Paxton  and  A.  Paxton,  who  were  the  surviving 
tnistees  of  the  settlement  of  1791.    Now,  by  the  trusts  of  that  settle- 
neat,  that  moiety  was  to  be  *invested  in  the  public  stocks,  or  par-    [*344] 
liamentary  fands,  or  other  private  securities  (private  personal  security 
only  excepted) ;  and,  in  my  opinion,  the  very  least  ohligatifm  which  was  im- 
pved,  hy  ike  settlement  of  1791,  on  the  trustees  of  the  deeds  of  1774  and 
\17%  yoas  that  they  should  transfer  a  moiety  of  the  fund,  which  is  the 
mmd^in  question,  to  Archibald  Paxton  and  Sir  W.  Paxton,    If  they  did 
ivAdboose  to  do  so,  they  might  have  been  perfectly  safe  if  they  had  invested 
^t  ififiMty  ia  those  securities  which  were  pointed  out,  by  the  settlement  of 
1791,  «s  the  securities  in  which  Mrs.  Silberschildt's  moiety  was  to  be  invested 
vbeo  it  came  into  possession.    Instead  of  which,  the  trust  fund  was  allowed 
tDieniiin  in  India  in  the  state  which  I  am  about  to  mention. 

Tbere  was  a  firm  formed  of  certain  gentlemen  at  Calcutta,  for  the  purpose 
of  carrying  on  naercantile  business  there,  which,  at  first,  consisted  of  Sir  C 
Cockerdl,  Mr.  Trail  and  Sir  William  Paxton.  Then,  in  1795,  Sir  W.  Pax- 
ton retired,  and  Mr.  Palmer  became  a  partner.  Afterwards  Sir  Charles  Cock- 
eieD  and  Mr.  Trail  withdrew  themselves :  and  ultimately  the  partnership 
finn  became  the  firm  of  Palmer  &  Co. 

BcfoiB  the  year  1800,  A.  Paxton,  Sir  W.  Paxton,  Sir  C.  Cockereli  and  Mr. 
Trail  becamie  partners,  in  London,  in  an  East  India  house,  and  that  firm  was, 
from  time  to  time,  carried  on  under  various  names.  The  London  house  had 
a  great  many  transactions  with  the  house  at  Calcutte ;  and,  up  to  the  year 
1^)  the  trust  fund  was  allowed  to  remain  invested  on  securities  of  the  Ih* 
<iiaa  government :  and  a  great  deal  of  the  evidetlce  in  the  cause  relates  to  the 
^tureof  the  securities  and  to  the  circumstance  that  the  trustees,  if  they  had 
t^ea  certain  precautions,  might  have  prevented  any  one  from  re- 
^Tittg  *the  money  due  on  those  securities,  without  their  concur-  ^34^] 
^ce.   In  1823,  v^n  the  whole  amount  of  the  trust  fund  was 
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164,000  rupees  or  thereabouts,  the  Goverament  paid  off  the  notes,  and  Messs. 
Palher,  who  acted  in  the  transaction,  took  a  new  note  for  114,000  sicca  ni- 
pees,  and  kept  the  balance,  the  difference  between  the  amount  of  that  mrte 
and  the  164,000  rupees,  that  is,  S0,000  rupees,  in  their  hands;  and,  from  tine 
to  time,  accounts  were  transmitted  from  Palmer  d&  Co.  to  Cockeidi  &  Qk; 
which  showed  what  was  the  state  of  the  trust  fund. 

For  a  considerable  time  the  payment  of  the  interest  on  the  moiety  in  which 
Mr.  Silberschildt  was  interested,  was  made  to  him,  and  without  complaint: 
but  Silberschildt  afterwards  found  some  occasion  to  quarrel  with  what  had 
been  done ;  and,  in  the  year  1820,  he  filed  a  bill  in  the  name  of  himsdf  and 
Mr.  Munch,  who  had  then  married  his  daughter  Harriet  Elizabeth  Muodi, 
and  of  his  other  daughter  Mary  Elizabeth  Silberschildt,  against  Sir  V. 
Paxton,  Sir  C.  Coekerell  and  H.  Trail,  praying  for  au  account  of  all  sums  of 
money  received,  by  Sir  C.  Coekerell  and  his  agents,  in  respect  of  his  late  wifiA 
moiety  of  the  yearly  interest  of  the  trust  fund,  which  then  amounted  to 
164,000  sicca  rupees,  and  of  what  had  been  paid  in  respect  thereof ;  and  it  abo 
prayed  that  the  defendants  might  be  decreed  to  pay  the  balance  of  the  iDte^ 
est  to  Mr.  Silberschildt.  To  this  bill  answers  were  put  in  by  Sir  W.  Paxtoo, 
Sir  C.  Coekerell,  and  Mr.  Trail,  which  represented  that  Ahe  defendants  had 
been,  for  many  years  last  past,  resident  in  this  country,  and  had  carried  on 
business,  in  co-partnership  together  and  with  other  persons,  as  merchants  in 

London,  and  that  the  management  of  the  trust  fund  had  beeaen- 
[*346J    trusted  by  them  to  Palmer  &  Co.,  their  correspondents  *at  Calcotta, 

who  had,  from  time  to  time,  received  the  proceeds  thereof,  and  had 
annually  remitted  the  same  to  the  house  of  the  defendants.  Sir  C.  Coekerell, 
Henry  Trail,  and  their  co-partners  for  the  time  being,  to  be  by  them  applied 
for  the  benefit  of  the  parties  interested  therein ;  and  that  it  appeared)  by  the 
accounts  transmitted  by  Palmer  d&  Co.,  their  correspondents,  which  ther 
believed  to  be  correct  and  true,  that  in  the  month  of  June,  1811,  the  trust 
funds  amounted,  in  the  whole,  to  the  sum  of  164,000  sicca  rupees,  which  was 
then  invested,  at  interest,  upon  the  security  of  a  note  of  the  Bengal  Govern- 
ment, bearing  date  the  30th  of  June,  1811,  and  carrying  interest  at  the  rate 
of  6  per  cent.,  and  which  interest  the  defendants  believed  was  payable  half- 
yearly.  Then  they  say  that  they  believed  that  that  note  and  security  was 
then  in  the  custody  of  Palmer  &  Co.,  but  subject  to  the  order  and  disposition 
of  the  trustees.  This  was  the  representation  which  was  made  at  the  time 
those  gentlemen  put  in  their  answer  in  this  suit  Mr.  Silberschildt  died  in 
the  month  of  August,  1827,  and  the  suit  so  instituted  by  him  was  not  profit 
cuted  after  his  death.  At  the  time  of,  and  after  the  death  of  Mr.  Silberschildt) 
Mrs.  Munch  and  her  sister  Miss  Silberschildt  were  resident  at  Copenhagen; 
and  they  always  resided  there,  with  the  exception  that  Mrs.  Munch,  fori 
short  time  paid  a  visit  to  England,  which  does  not  affect  the  case  at  alt 
After  the  death  of  Mr.  Silsberschildt,  a  further  application  was  made,  to 
Messrs.  Coekerell  ic  Trail,  on  behalf  of  Mrs.  Munch  and  her  sister,  for 
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Airpose  of  obtaining  a  seulement  of  their  rights  with  respect  to  the  fund : 

ad  a  great  deal  of  correspondence  was  carried  on  between  the  parties  tand 

heir  respective   solicitors,'  upon  which  nothing  turns,  at    least,  nothing 

D  faTor  ef  the  defendants.    It  appears,  however,  that  the  matter  took 

ihis  eoone;  namely,  that  Mrs.  Munch  *and  her  sister  gave  a  power    [*347] 

of  Bttoroey  to  Reid,  Irving  &  Co.,  to  receive  their  moiety  of  the  fund, 

md,  upon  receiving  it,  to  give  a  release  and  dischaige  to  the  trustees. 

The  correspondence  evidenUy  shows  that  there  was  a  desire,  on  the  pact 
di  Mis.  Munch  and  her  sister,  to  continue,  as  they  expressed  themselves,  the 
management  of  the  fund  in  the  same  respectable  bands,  meaning  the  hands 
ofPabner&Oo. 

It  appears,  too,  that  a  release  was  actually  executed,  to  the  trustees,  by  the 

parlies  having  the  power  of  attorney,  but  that  release  can  produce  no  effect 

vhatever  on  the  question,  because  the  power  of  attorney  was  uot  to  be  acted 

upon  by  the  attorney,  except  upon  receipt  of  what  was  due  to  the  principals, 

and  that  lecttpt  was  never  had.    Moreover,  throughout  tbe  correspondence^ 

00  representation  was  made  either  to  Mrs.  Munch  or  her  sister,  or  to  the 

agents  acting  for  them,  of  the  real  position  of  the  affairs  of  Palmer  &  Co.  as 

iat  as  they  actoall|^were  within  the  knowledge  of  Sir  C.  Cockerell  and  Mr. 

Trail:  and  it  distinctly  appears,  from  their  answer,  that  they  must  have  been 

awaie  that  the  position  in  which  Messrs.  Palmer  stood  in  1827,  was  such  aa 

to  make  it  rather  an  unsafe  thing  to  let  money  remain  in  their  hands :  because 

it  is  lepiesented,  in  their  answer,  that  they  had  originally  agreed  to  give 

^^^  to  Palmer  &  Co.  for  150,000^.;  and  that,  nevertheless.  Palmer  d^  Co. 

bad  iKea  continnally  increasing  their  drafts  upon  them  until  the  *  debt 

^■noQDted  to 400,000/.  It  appears  also  that  they  had  remonstrated  with  Messrs. 

Palmer,  and  had  taken  some  steps  for  the  purpose  of  procuring  a  diminution 

of  the  deb;  notwithstanding  which  the  correspondenoe  was  carried 

00  vithoat  any  mention  being  *made  of  those  facts ;  and,  at  last,  a    ['348] 

i^l^M  vasexecnted ;  and  certain  instruments  were  sent  out  to  India, 

which,  had  they  been  duly  acted  upon,  and  had  Messrs.  Palmer  &  Co.  been 

tolYeot,  would  have  had  the  effect  of  releasing  Messrs.  Cockerell  &.  Trail  from 

lil  their  liability  as  trustees.    But  the  release  was  executed  on  the  8th  of 

IiQTiary,  1830,  and  the  failure  of  Messrs.  Palmer's  house  took  place  a  few 

oays  befiHe.    7%e  answers  which  Sir  C.  Cockerell  and  Mr,  Trail  have  put 

w  tothe  mgimd  bill  in  this  suit^  would  almost  have  afforded  a  case  for  a . 

^te  without  any  evidence  at  all;  because  it  does  mast  distinctly  appear 

*^7  iwring  all  thp  time  in  which  the  correspondence  to  which  I  have  alluded 

*^  fotn^  on,  no  statement  was  ever  made  of  the  position  in  which  (as  their 

*n»wct  shows)  Messrs.  Cockerell  ^  Trail  must  have  known  that  Messrs. 

^ebner  ^  Co,  really  stood.   In  my  opinion,  therefore,  there  is  nothing  like  ao- 

qtuncence  which  can  bind  Mrs.  Munch  or  those  who  represent  her.[l} 

vM^ideS  Rqi^  574,  n  ],  and  cues  there  cited.     Cockerell  y.  Cholmehfj  1  Rum.  Sl  M.  418, 
^ ;  8.  C.  Ttal.  435.    Flagg  y.  Munn,  2  Sumn.  563.    FUh  ▼.  MilUr,  1  Hoff.  Ch.  Rep.  367. 
^OL.  IX.  26 
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It  was  said  by  the  counsel  for  Sir  C.  Cockerell  and  Mrs.  Trail,  that,  after 

the  death  of  Mr.  Silberschildt,  the  ladies  consented  that  the  suit  of  SUierr 

cbUdi  V.  Coekerdl  should  be  dismissed  with  costs;  and  so  they  did; 'but 

that  suit  was  not  a  suit  which  at  all  raised  the  question  which  is  raised  in 

this  suit.    The  principal  questi<Hi  in  \t  was  respecting  the  int^est  of  the 

plaintiffs  moiety  of  the  trust  fund ;  and  it  appears,  from  the  admissioDs  in  this 

cause,  that  the  bill  was  filed  without  any  privity  or  knowledge  on  the  part 

either  of  Mr.  and  Mrs.  Munch  or  Miss  Silberschildt.     The  bill  was  certainly 

dismissed;  but  I  do  not  think  that  much  advantage  could  arise,  to  Messrs. 

Cockerell  &  Trail,  from  that  •suit,  considering  that  there  was.  in  the 

[*349]    answer  they  put  in  to  it  in  1S20  and  1821,  a  repiesentation  that  'the 

164,000  sicca  rupees  were  under  their  order  and  disposition,  though 

they  might  have  been  managed  by  Palmer  4b  Co. 

Messrs.  Cockerell  &  Trail  originally  acted  wrongly  in  not  making  the 
transfer  which  was  ordered  by  the  decree  of  1809,  in  the  cause  of  Effla  r. 
Evelyn  ;  and  though  they  might,  with  the  concurrence  of  the  tenants  for  life, 
have  dealt  with  the  fund  in  the  way  in  which  it  was  actually  dealt  with,  yet 
no  concurrence  of  the  tenants  for  life,  could,  at  all,  bind  or  effect  the  intense 
of  those  entitledin  remainder :  and,  in  my  opinion,  it  was  |^e  duty  of  Messrs. 
Cockerell  ic  Trail,  if  they  were  willing  to  take  a  release  at  all,  to  state 
exactly  those  circumstances  which  were  within  their  knowledge  in  legaid 
to  the  house  of  Palmer  ic  Co.  They  did  not,  however,  do  so.  They  took 
a  release  which,  in  fact,  was  no  release  at  all ;  for  noHransfer  was  made  ac- 
cording to  the  power  of  attorney  which  was  sent  out  for  that  purpose;  and 
therefore,  I  do.  not  see  how  it  is  possible  to  abstain  from  making  a  decree, 
which  will  have  the  effect  of  making  Messrs.  Cockerell  &.  Trail  liable^  to 
Mrs.  Munch,  for  the  amount  of  one  moiety  of  the  trust  fund. 

When  this  case  was  first  brought  before  me,  it  was  contended  that  the  re 

presentatives  of  Evelyn  and  of  Logan,  and  those  persons  also  who  represeot, 

in  point  of  interest,  the'  Le  Gros  moiety  of  the  fund,  ought  to  have  been 

parties  to  the  suit ;  and  I  was  of  opinion  that  the  objection  Was  well  founded; 

and,  the  consequence  is,  that  all  those  parties  have  been  brought  before  the 

court.    Now,  it  is  contended  that  Evelyn's  estate  is  not  liable ;  and  1  was 

very  desirous,  before  I  decided  the  point,  to  read  over  all  the  papers  in  Et/if^ 

V.  Evelyn^  for  the  sake  of  seeing  how,  at  the  time  when  that  caose 

f*3B0]    •was  in  progress,  the  court  had  treated  Evelyn.    When  Evelyn  po^ 

in  his  answer  in  that  cause,  he  represented  that  he  had  never  acted  in 

the  trust  since  1792 ;  and  it  seems  to  me  that,  in  the  whole  progress  o(  that 

cause,  including  the  proceedings  before  the  Master,  and  adverting  to  the  sort 

of  answer  put  in  to  the  bill  by  Messrs.  Cockerell,  Trail  and  Logan,  Evelvii 

was  virtually  considered  not  as  a  trustee  de  fado^  though  he  bad  been  i 

trustee,  in  a  sense  perhaps,  by  allowing  the  funds  to  stand,  to  a  certain  extent, 

in  his  own  name.    Virtually,  he  was  not  considered  as  a  trustee ;  he  did  not 
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attend  faefine  the  Master  in  taking  the  accounts.  Those  accounts  were  taken 
solely,  as  against  Cockerell,  Trail  and  Logan  ;  and  therefore  it  would  be  the 
height  of  injostice  after  the  lapse  of  so  many  years  since  the  final  decree  was 
made  in  E]^  t.  Evelyn^  to  hold  that  Evelyn  should  be  liable  as  a  trustee ; 
and,  thetefine,  as  against  his  representative,  the  bill  must  be  dismissed  with 
coses,  to  he  paid  by  the  plaintifl^ ;  but  those  costs  must  be  paid  over  again  by 
the  representatives  of  Sir  G  Coekerell  and  Mr.  Trail,  for  they  it  was  who 
made  the  olgection  which  had  the  effect  of  producing  Evelyn's  representative 
as  a  parly  to  the  record. 

Next,  with  respect  to  Mr.  Logan.  Mr.  Logan  was  a  party  to  the  cause  of 
E^les  V.  Evdyrij  at  the  time  when  the  decree  of  1809  was  pronounced ;  but 
I  collect  from  a  passage  in  the  answer  either  of  Sir  C.  Cockerell  or  Mr.  Traili 
xh&t  he  was  drowned  in  his  homeward  passage  in  that  very  year ;  and  though 
her  might  be  a  party,  defaetOy  to  the  cause,  and  so,  in  that  sense,  be  bound 
by  the  deciee  of  1809 ;  yet  it  would  be  extremely  unjust  to  say  that  he  should 
be  made  responsible  for  all  that  was  consequent  on  that  decree.  The  only 
\«b\Vtty  he  could  come  under  would  have  arisen  from  non-compliance 
*with  that  decree ;  but,  in  point  of  fact,  he  could  not  have  executed  it  [*3ol] 
brbe  was  dead  at  the  time. 

My  opinion  on  the  whole  of  this  case  is  that,  as  to  the  relief  which  is  sub- 

siantiaHy  asked  by  the  bill,  the  plaintiffs  are  entitled  to  an  account  of  what  is 

due  in  respect  of  the  whole  of  the  fund  which  was  in  the  hands  of  Messrs. 

f  adffier  k,  Co.  at  the  time  of  their  failure,  and  also  of  what  is  due  in  respect 

o(  imeiest  on  that  fund,  after  the  rate  of  6/.  per  cent.  ;(a)  and,  if  the  represen- 

tastrei  o(  Sir  G.  Cockerell  and  Mr.  Trail  admit  assets,  they  will  be  liable  to 

pftT  what  may  be  found  due ;  otherwise,  an  account  must  be  taken  of  the 

laets  pBRssed  by  them.(6) 


*MAtHfiR  V.  Priestman.  [*362] 

!?38 :  37th  July. — losolTent  Debtor ;  Constniction  of  Iiuolreiit  Debtors*  Act,  7  Geo  4,  e.  57,  b.  20. 
A:aioi|1i  the  inaoWent  debton'  act  (7  Geo.  4,  c.  57,  8.  20)  directa  the  aMt^ees  to  sell  the  iosol* 

Tnt*i  leal  eaUtes  by  aaction,  yet,  if  they  have  tried  to  sell  them  by  auction,  and  fiUled,  a^aala 

Vy  p:?tta  Qontnct  will  be  food. 

The  plaintiffs  were  the  assignees  of  an  insolyent  debtor ;  and,  having 
niade  an  ineffectual  attempt,  within  the  time  prescribed  by  the  insolvent 
debtor's  act  (7  Geo.  4,  c.  67,  sect.  20)  to  sell  the  insolvent's  real  estates  by 

(•'  Bet  fiemike^U  v.  Huhu,  1  Jac.  t,  WaHi.  199. 

{^)  In  au.  tarn,  t840,  the  Lord  Chaneeflor  affirmed  the  above  deciiion,  ao  far  as  it  related  to 
the  e«h  balance  of  50,000  rapeea ;  bat  revenMd  it  ao  far  aa  it  related  to  the  proceeds  of  the  note 
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auction,  they,  after  that  time  had  expired,  sold  port  of  the  estates  to  the  de- 
fendant by  private  contract,  having  previously  obtained  the  consent  of  the 
major  part  in  value  of  the  creditors  present  at  a  meeting  duly  convened  k 
that  purpose. 

The  bill  was  filed  for  a  specific  performance  of  the  contract;  and  the  ques- 
tion was  whether,  under  the  section  of  the  act  above  referred  to,  the  assign- 
ees were  authorized  to  sell  the  estates  otherwise  than  by  public  auction. 

That  section  enacts,  that  the  assignee  or  assignees  of  ttie  estate  and  efets 
of  any  such  prisoner  shall,  with  all  convenient  speed  after  his  or  their  acc^- 
ing  the  conveyance  and  assignment  of  the  prisoner's  es»tate  and  effects  from 
the  provisional  assignee,  use  his  or  their  best  endeavors  to  receive  and  get 
in  the  estate  and  eflfeets  of  such  prisoner,  and  shall,  with  all  convenient  speed, 
make  sale  of  all  such  estate  and  effects  f  and  if  such  prisoner  shall  be  inter* 
ested  in  or  entitled  to  any  real  estate,  either  in  possession,  reversion,  or  ei- 
pectancy.  such  real  estate,  within  the  space  of  six  months  after  the  convey* 
ance  and  assignment  made  to  such  assignee  or  assignees  in  that  behalf^  ot 
within  such  other  time  as  the  Insolvent  Debtors'  Court  shall  diiect, 
[*353]  shall  be  sold  *by  public  auction^  in  such  manner  and  at  such  place 
or  places  as  shall,  thirty  days  before  any  such  sale,  be  approved,  ia 
writing  under  their  hands,  by  the  major  part  in  value  oi  the  Jreditorsof  such 
prisoner  entitled  to  the  benefit  thereof,  who  shall  meet  together  on  notice  of 
such  meeting  published  fourteen  days  previous  thereto  in  the  London  Gazette, 
and  also  in  some  daily  newspaper  printed  and  published  in  London,  or  with- 
in the  hills  of  mortality,  if  the  prisoner,  before  his  or  her  going  to  prison,  re- 
sided in  London  or  within  the  bills  of  mortality,  and  if  such  prisoner  resided 
elsewhcare  within  the  United  Kingdom,  then  in  some  printed  newqpqier 
which  shall  be  generally  circulated  in  or  near  the  place  where  such  prisoner 
resided  at  the  time  aforesaid. 

Mr.  Knight  Bruce  and  Mr.  Bethell^  for  the  plaintiffs,  contended  that  the 
language  of  that  part  of  the  section  which  related  to  the  sale  of  the  insdTeot's 
real  estate,  was  affirmative  and  directory  merely,  and  that  it  was  nowheie 
enacted  that,  if  the  estates,  were  not  sold  by  auction,  the  sale  diould  be  void. 
3%c  Kingv.  The  Justices  of  the  Borough  of  Leicester  ,ia)  The  King  ^ 
The  Inhabitants  of  Birmingham  :{b)  that  the  language  of  the  24th  sectkffl 
of  ihe  act  was  much  stronger  than  the  language  of  the  20th,  for  it  enacted 
that  no  suit  in  equity  should  be  commenced  by  the  assignees  without  the 
consent  in  writing  of  the  major  part,  in  value,  of  the  creditors ;  and  yet « 
had  been  decided  that  a  suit  might  be  commenced  by  the  assignees  withont 
ench  consent    Piercy  v.  Robertsjic)  Casbome  r.  Barsham.{d) 

Mr.  Richards^  for  the  defendant,  said  that  under  the  20th  sectioo 

[*354]    of  the  act,  the  assignees  could  not  sell  'the  insolvent's  real  estates 

otherwise  than  by  auction ;  and  if  they  could  not  sell  them  within 

(a)  7  Bam,  &  Crew.  6.    (6)  8  Bam.  &,  Crew.  29.    (e)  1  MyL  t  Keen,  4.    (il)  AiiU,ToL6,p.3n. 
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le  time  meaUoDed  in  that  section,  they  must  apply  to  the  Insolvent  Debtor's 
6uTt  lo  ai^poiiit  a  further  time.     Waldron  v.  HowelL{a) 

The  Tics-CaANCSLLoa : — The  objection  raised  by  the  defendant  is 
infoonded. 

The  iif3l  part  of  the  20th  section  of  the  act  contains  a  general  directioni 
that  (he  asignees  shall  make  sale  of  all  the  insolvent's  estate  and  effects. 
The  sBctkm  then  proceeds  to  enact  that,  within  a  certain  time,  the  assignees 
sb^  sell  the  insolveDt's  real  estates  by  public  auction ;  but  the  act  Nowhere 
snacts  that  they  shall  not  be  sold  in  any  other  manner  than  by  public  aucr 
tioo ;  therefore  the  general  direction  for  sale  in  the  previous  part  of  the  secr 
tMi  still  remains  in  force :  consequently,  if  the  scheme  of  selling  by  auction 
his  been  tried  and  failed,  the  assignees  were  justified  in  selling  by  private 
cooiiact 


*Hawkes  V,  Baldwin.  [•SSS] 

'.id^ ;  30lli  July. — Win  ;  Conatruction  ;  Legacy. 

Teititrii  |iTe  lafacie*  to  A.  B.  and  C,  and  declared  that  if  any  of  them  should  be  dead  at  her 

4Hn»,  m  riwnld  not  Umo  ba  heaid  of  tor  be  then  livingy  or  ohonM  not  reopeetiyely  claim  thefa* 

wiyutiii  tefaeiis  within  twehre  moiiths  after  her  deaths  then  the  legaciea  Rhren  to  anch  of 

tkcB  HihoaU  bo  dead  at  her  decease,  or  as  should  nggleet  to  claim  the  aame  within  the  time 

ifaoMd,  ihonld  aink  into  her  reeiduary  estate.    Three  years  after  the  testatrix's  death,  C, 

vW  hid  sot  been  heard  of  for  upwards  of  twenty  years,  claimed  her  legracy.    Held  that  she  was 

M«stiMtD  it,  althonght  she  had  been  ignorant,  until  a  short  time  before,  that  her  sister  was 

^vtHawkcs,  made  her  will,  dated  the  16th  of  January,  1834,  as 

fellovs: 

"Idinetthat  all  my  just  debts,  funeral  and  testamentary  expenses,  be  paid 

8)5000  as  conveniently  may  be  after  my  decease.    I  give  and  bequeath  unto 

ach  of  my  servants,  Charles  Pratt,  gardener,  Susannah  Gosling,  Sarah  Til- 

!^y,  and  Job  Parker,  one  year's  wages  each,  over  and  aboTe  what  may  be  due 

to  them  respectively  at  the  time  of  my  decease,  and  also  the  sum  of  3/.  each 

in  addition  thereto,  which  I  direct  shall  be  paid  within  three  months  after  my 

^**Me.   1  give  and  bequeath  unto  John  Lovell  Yeats,  G.  David  Yeats,  Eliza 

Joliwi  Teats,  Charlotte  Yeats,  and  Ellen  Jane  Patterson  (Jate  Yeats,)  now  the 

^e  of  Admiral  Patterson,  great  nephews  and  nieces  of  John  liovell  deceased, 

•il  rf whom  are  mentioned  in  his  will,  the  sum  of  100/.  each,  absolutely.    I  give 

wdbequeath  nnto  my  three  nephews,  John  Mussel  white,  William  Mussel  white, 

vd  James  Musselwhite,  sons  of  my  late  sister,  Ann  Musselwhite,  the  sum  of 

^  «ch,  absolutely.    I  give  and  bequeath  unto  James  Gannaway,  and  to 

f^  brother,  whose  name,  I  believe,  is  Thomas,  sons  of  my  late  father's  sister, 

*«  sum  of  aoO/.  each,  pfx>vided  they,  or  either  of  them,  shall  be  living  at  the 

(o)  3  Rom.  376. 
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time  of  my  decease.    I  give  and  bequevth  unto  my  aister  Betsey,  if  lifioga 
the  time  of  my  decease,  the  sum  of  1000/.  absolutely.    I  give  and 
[*356]    •bequeath  all  my  wearing  apparel  and  linen  unto  the  said  Eliza  Jd- 
lian  Yeats,  Charlotte  Yeats,  Ellen  Jane  Patterson,  and  ray  said  sm 
Betsey,  to  be  equally  divided  between  them,  share  and  share  alike,  as  teoand 
in  common.    I  give  and  bequeath  unto  William  Baldwin,  of  Ringwood,  k 
in  the  county  of  Southampton,  gentleman,  my  executor  hereinafter  named 
the  sum  of  300/.  absolutely.    And  I  do  hereby  declare  that  the  severally- 
cies  by  roe  hereinbefore  given,  or  such  of  them  as  shall  become  pa3rable,  shall 
be  paid  to  the  said  several  legatees  within  twelve  calendar  months  after  my 
decease,  free  of  legacy  duty,  and  without  any  deduction  whatsoever,  and  tb: 
the  said  several  legacies  given  to  my  said  nq)hews  and  sister  Betsey,  aod  to 
the  said  James  Gannaway  and  his  brother,  shall  carry  interest  at  the  nied 
31.  per  cent,  per  annum  from  the  time  of  my  decease  until  such  legacies  shall 
be  paid  respectively.    Provided  always,  and  it  is  my  will 'that,  in  case  the 
said  James  Gannaway,  his  said  brother,  or  my  said  sister  Betsey,  or  any  or 
either  of  them,  shall  be  dead  at  the  time  of  my  decease,  or  shall  not  then  be 
heard  of  to  be  then  living,  or  shall  not  respectively  claifn  their  respeetm 
legacies  within  twelve  calendar  months  next  after  my  decease,  then  the 
legacies  hereinbefore  given  to  such  of  my  respective  legatees  as  shall  be  dead  at 
the  time  of  ray  decease,  or  €ts  shall  neglect  to  claim  the  same  within  tbetiioe 
aforesaid,  shall  sink  into  and  form  a  part  of  my  residuary  personal  estate  for 
the  benefit  of  my  residuary  legatees.    I  give  and  bequeath  all  the  rest,  residue 
and  remainder  of  by  moneys,  securities  for  money,  whether  in  the  public 
funds  or  stocks  or  otherwise,  and  all  other  my  personal  and  testamentary 
effects  over  which  I  have  a  disposing  power,  including  in  this  bequest  the 
legacies  hereinbefore  given  to  the  said  James  Gannaway  and  to  his 
[^7]    said  brother,  and  my  said  sister  Betsey,  in  case  such  legacies  'respec- 
tively, or  any  or  either  of  them,  shall  become  void  in  the  evenu 
aforesaid,  unto  the  said  John  Lovell  Yeats  and  Elleii  Jane  Patterson,  share  and 
share  alike,  as  tenants  in  common  absolutely.    But,  in  case  the  said  Ellen  Jane 
Patterson  shall  die  in  my  lifetime,  then  I  give  and  bequeath  the  share  hereby 
intended  for  her,  unto  the  daughter  uf  the  said  Ellen  Jane  Patterson  abso- 
Jutely." 

The  testatrix  died  on  the  17th  of  January,  1S34.  At  the  time  of  her  death, 
her  sister,  Betsey  Hawkes,  as  the  answer  stated,  had  not  been  heard  of,  by  aof 
of  her  relations  or  friends,  for  upwards  of  twenty  years.  After  the  testatnrs 
death,  Mr.  Baldwin  made  many  inquiries,  in  order  to  ascertain  whether  Be^ser 
Hawkes  was  living  or  dead,  and,  if  living,  where  she  was  to  be  found.  He 
also  published  advertisements,  in  several  newspapers,  offering  a  reward  toaof 
person  who  would  give  information  respecting  her ;  but  all  that  he  leant 
was  that,  in  1814,  she  was  seen  on  the  quay  at  Southampton,  in  compaoy 
with  a  soldier,  about  to  embark  for  either  Guernsey  or  Jersey.  However,  in 
August,  1837,  she  presented  herself  to  Mr,  Baldwin ;  and  the  account  that 
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ie  then  gaTe  of  herself,  was  that,  ojt  the  testatrix's  death,  she  was  and  had 
een,  for  many  years  before,  resident  in  the  city  of  Norwich,  in  very  humble 
ircumslBDoes ;  that,  being  in  great  distiess,  she  had  recently  left  Norwich 
nr  Christ  church,  her  late  sister's  place  of  residence,  in  order  to  throw  her- 
elf  OQ  the  bnunty  of  her  sister;  and  that,  on  her  journey,  she  heard,  for  the 
irsi  ttfoe,  that  her  sister  was  dead,  and  bad  left  her  a  legacy  of  1000/.  Mr. 
BaJdvifl  baring  refused  to  pay  the  legacy  on  the  ground  that  Betsey  Hawkes 
lad  not  chimed  it  within  the  time  prescribed  by  the  will,  the  bill 
ros  filed  by  her,  in  ♦November,  1837,  for  payment  of  that  legacy  [*368] 
lod  ooe-foarth  of  the  proceeds  of  the  testatrix's  wearing  apparel  and 
inec,  whkh  Mr.  Baldwin  had  sold. 

Mr.  Wigram  and  Mr.  RamUfy,  for  the  pl&intiff,  said  that,  on  the  testa- 
tns  5  death,  the  legacy  of  IQOOf.  vested  in  the  plaintijQT,  subject  to  a  condi- 
*fQal  limitation  over,  depending  on  her  being  dead  at  the  testatrix's  death  or 
::<!g*ecting  to  clten  the  legacy  within  a  given  time ;  that  such  conditions 
-taeht  to  be  most  strictly  construed,  and  therefore,  it  was  material  to  see 
Thether  the  plaintiff's  case  came  within  the  strict  meaning  of  the  words  in 
*he  will :  that,  in  the  first  branch  of  the  proviso,  three  events  were  mention- 
*i\  first,  being  dead  at  the  time  of  the  testatrix's  decease ;  second,  not  being 
TfiiiA  of  to  be  then  living ;  and,  third,  not  claiming  the  legacies  within  twelve 
:!yyDlfa8afterwards ;  but,  in  the  second  branch  of  the  proviso,  by  which  the  lega- 
tes were  given  over  to  the  residuary  legatees,  two  events  only  were  specified ; 
oamety,  the  being  dead  at  the  time  of  the  testatrix's  decease,  and  the  neglect- 
ni?  U>  daim  the  l^acies  within  twelve  months  afterwards,  and,  consequently, 
tbeievtsno  gift  over  in  the  event  of  the  legatees  being  alive  but  not  being 
ihen  beari  of  to  be  then  living ;  and,  moreover,  the  testatrix,  when  she  de- 
scribed  tbe  events  on  which  the  gift  over  was  to  tak^  place,  did  not  say,  as 
^e  hid  done  in  the  former  member  of  the  sentence :  '^  shall  not  claim  their 
refpeetite  legacies ;"  but  used  a  difibrent  expression,  namely :  ^  shall  negUet 
to  daifl],''  Ac. :  that  the  two  members  of  the  sentence  did  not  correspond 
with  each  other,  three  events  being  mentioned  in  the  former,  and  only  two 
in  the  latter,  and  one  of  those  two  diflering,  materially,  from  every  one  of  the 
droits  mentioned  in  the  former ;    for  neglect  pre-supposed  know- 
'^  of  the  act  to  be  neglected,  and  a  person  could  *not  be  said  to    ["^369] 
ha?e  neglected  to  do  an  act  which  he  never  knew  he  was  required 
^  do ;  aiid,  therefore,  it  was  an  impossible  condition  that  a  party  should 
claim  a  legacy,  which  he  never  knew  was  given  to  him :  that  the  executor 
OQght  to  have  given  the  plaintiff  notice  of  the  legacy  and  of  the  condition 
aDoexed  to  it,  in  which  case  it  would  have  been  the  legatee's  own  fault  if 
the  gift  over  took  effect :  that  the  plaintiff,  as'  one  of  the  testatrix's  next  of 
kiOr  oQght  to  have  had  notice  given  to  her  by  the  executor  before  he  disposed 
of  the  assets ;  Damd  v.  FVawd  ;(a)  that  the  present  case  was  distinguishable 

(c)  1  Myl.  ft  Keene»  900.    See  208, 209. 
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from  Burgess  v.  iZofrtiwcm/a)  and  Tvlk  v.  Houldiich  ;(b)  for,  in  both  tboie 
ca^es,  the  legacies  were  given  on  conditions  precedent 

Mr.  Knight  Bruce f  Mr.  Jacob,  and  Mr.  Ahderdouj  for  the  defendant:- 
The  word  or,  which  precedes  the  words :  "shall  not  respectively  claim  thir 
respective  legacies,"  must  be  read  as  and*  The  expression:  "shall  neglect 
to  claim,''  means :  "  shall  omit  or  fail  to  daim."  It  is  a  short  descriptkm  d, 
or  a  compendious  reference  to  what  the  testatrix  had  before  said,  namely: 
"shall  not  be  heard  of  to  be  then  living,  or  shall  not  rea^iectively  claim  their 
respective  legfacies:"  and,  in  this  respect,  this  case  is  analogons  to  ilfaduh 
non  V.  Sewell{c)  and  Murray  v.  Jones.(d)  The  reriduary  legatees  were  as 
much  objects  of  the  testatrix's  bounty  as  the  particular  legatee  was. 

The  cases  of  Burgess  v.  Robinsen  and  TSdk  v.  HwddUck  >how 
[*360]    that  it  was  not  necessary  for  the  executor  to  'advertise  for  the  legates  j 

or  to  take  any  other  step  in  order  to  give  her  notioe  of  the  l^cy.  * 
The  Vice-Chancelloh: — ^It  seems  to  me,  from  the  whole  scope  of  tb 
will,  that  the  object  which  the  testatrix  had  in  view,  waa  the  speedy  pottiDg 
an  end  to  her  temporal  afiiurs  by  the  distribution  of  her  jHroperty.  She  be 
gins  her  will  by  directing  her  funeral  and  testamentary  expenses  and  debu 
to  be  paid  as  soon  as  conveniently  might  be  after  her  decease.  Sbe  next 
gives  legacies  to  her  servants,  and-  directs  those  legacies  to  be  paid  within 
three  months  after  her  decease.  Then  follow  legacies  to  her  nejAewsasd 
several  other  persons,  and,  amongst  them,  to  James  Gannoway  and  his  bro- 
ther, provided  they  or  either  of  them  should  be  living  at  the  time  of  herde 
cease.  She  next  bequeaths  to  her  sister  Betsey,  if  living  at  the  time  of  ber 
decease,  the  sum  of  1000/.  and  a  share  of  her  wearing  apparel  and  iin^ 
Then,  after  giving  a  legacy  of  300/.  to  Mr.  Baldwin,  her  executor,  ^  says 
"  And  I  do  hereby  declare  that  the  said  several  legacies  by  me  hereinbefoR 
given,  or  such  of  them  as  shall  become  payable,  shall  be  paid  to  the  said  ser- 
eral  legatees,  within  twelve  calendar  numths  after  my  decease,  free  of  legacy 
duty,  and  without  any  deduction  whatsoever ;  and  that  the  said  seveial  legs* 
cies  given  to  my  said  nephews  and  sister  Betsey,  and  to  the  said  James  Gan- 
noway and  bis  brother,  shall  carry  interest  at  the  rate  of  three  pounds  per 
cent  per  annum,  from  the  time  of  my  decease,  until  such  legacies  shall  be 
paid  respectively.  Provided  always,  and  it  is  my  will  that,  in  case  the  said 
James  Gannoway,  his  said  brother,  or  my  said  sister  Betsey,  or  any  or  eiiber 

of  them,  shall  be  dead  at  the  time  of  my  decease,  or  shall  not  be  heart! 
["^361]    of  to  be  then  living,  or  shall  not  respectively  claim  their  *res])ective 

legacies  within  twelve  calendar  months  next  after  my  decease." 
I  think  that  Mr.  Jacobus  construction  of  this  part  of  the  sentence  is  correct; 
namely,  that,  in  that  member  of  it  in  which  the  testatrix  says :  "  shall  not 
be  beard  of  to  be  then  living,  or  shall  not  respectively  claim  their  respecti^ 
legacies,"  the  word  or  nmst  be  read  as  and :  for  it  is  plain  that  the  expres- 
sion :  ^'  shall  not  be  heard  of  to  be  then  living,"  does  include  the  not  claim- 

(a)  3  Mer.  7.     (6)  1  Ves.  &  Beam.  248.     (c)  Ante,  yoi.  5,  p.  78.     (<0  3  Vet.  At  Beam.  313. 
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og  the  l^icies ;  for  the  I^atees  must  haxre  been  beard  of  if  they  claimed 
dnsir  l^acies ;  and,  therefore,  the  testatrix  must  have  meant :  ^<  shall  not  be 
beard  of  to  be  then  living,  and  shall  not  respectively  claim  their  respective 
legacies.^l]    In  the  next  part  of  the  sentence  she  says :  *'  Then  the  legacies 
herdobe&Me  given  to  such  of  my  respective  legatees  as  shall  be  dead  at  the 
time  of  my  decease,  or  as  shall  neglect  to  cl&im  the  same  within  the  time  afore- 
said shall  sink  into  and  form  a  part  of  my  residuary  personal  estate  for  the 
beoedt  of  my  residuary  legatees."    My  opinion  upon  this  part  of  the  will,  is 
that  the  testatrix  intended  that  the  legacies  given  to  her  sister,  and  to  James 
Gaooovay  and  his  brother,  should  sink  into  her  residuary  personal  estate  on 
iaiUire  of  any  one  of  the  three  events  which  she  had  before  specified ;  for, 
aichongh  she  has  not  repeated  one  of  those  events,  namely,  the  not  being 
Ward  of  to  be  living  at  the  time  of  her  decease,  yet  she  has,  in  substance, 
described  all  the  events  in  which  the  legacies  were  to  fail.    What  Mr.  K. 
firvce  said,  is  correct,  namely,  that  the  residuary  legatees  were  as  much  ob* 
ieets  <rf  the  testatrix's  bounty  as  her  sister  and  James  Gannoway  and  his 
boiher  were.    If  they  were  living  at  the  time  of  her  decease,  and  made  a 
cLum  vithin  twdve  months  after,  they  were  to  be  entitled  to  their  lega- 
cies; bat,  if  not,  their  legacies  *were  to  go  to  the  residuary  legatees.    [*362] 
Tbeiefore,  it  is  clear  that,  in  the  event  that  has  happened,  of  one  of 
iboGe  legatees  having  survived  the  testatrix  but  not  having  made  a  claim 
\nthiD  the  proper  time,  the  legacy  given  to  that  legatee  has  lapsed ;  because, 
advcftiog  to  the  language  of  this  will,  I  must  take  it  that  the  testatrix,  when 
te  used  the  expression : ''  shall  neglect  to  claim,"  meant :  ^  shall  not  claim." 
The  xeaAx  is  that  the  residuary  legatees  are  entitled  to  the  legacy  of  1000/. 

[l^Tbe  iMkNrioT  remarks  of  Wigram,  V.  C.»  as  to  the  substitution  of  "and"  for  "or,"*  are 
Bsefii  7^  testator  devised  the  house  Ko.  4,  &^.  to  his  son  Richard ;  "  should  he  die  without 
^trwiBffbt  profits  of  the  said  No.  4  to  be  equally  divided  between  all  my  grandchildren  by  the 
nnaf  of  Us  mother."  The  V.  C.  says:  <*ThefirBt  question  I  shall  consideris,  whether  the  word^ 
'v' Ji  ti be  read  in  its  proper  sense,  or  whether  '  and '  Is  to  be  substituted  for  it.  The  testa* 
^^fcfcninf  to  the  heir  of  his  son  (which  in  this  case  must  of  necessity  mean  issue)  shows  that 
^  srae  of  hb  aon  are  the  objects  of  his  care,  and  this  consideration  alone,  according  to  the  better 
■■Unties,  seems  generally  to  have  determined  courts  of  justi^M  in  substituting  *  and'  for  <  or' 
i>  te  csBStraetaoa  of  a  will.  The  eiRmmstance  that  'or'  is,in  common  parlance,  frequenUy 
■^  iv  'aad '  haa  t^jparenUy  aided  the  courts  in  this  departure  firomthe  Tery  soond  rule  of  coa- 
*Wm  which  requires  couits  of  justice  to  adhere  to  the  proper  sense  of  the  words  of  a  testator, 
'xnpi  where,  upon  the  will  itself,  or  in  the  circumstances  to  which  the  will  refers,  there  is  evi- 
^oce  tint  the  testator  did  not  so  use  them.  In  this  case,  the  remariiable  inaccuracy  of  expres- 
**  ibraigheat  the  wiH  shows  that  a  critical  obserrance  of  the  words  of  the  testator  cannot  safely 
^  dc^caded  upon ;  and  I  conldnot  avoid  eonstmiBg  the  word  '  or'  as  meaning  '  and'  without 
ycE^te  him  the  most  capricious  intentions."  The  decisioa  eontains  some  valuable  obeenra* 
^1^ II  to  the  efiect  of  the  limitation  over ;  which,  however,  are  not  applicable  to  the  present  topic. 
^^T. Harvey,  1  Hare,  42S.  In  Van  Veehten  v.  Pearwn,  5  Paige,  512,  "or"  was  construed 
'i>^*'  whereby  an  indefinite  failore  of  issue  was  created,  and  the  intention  of  the  testator,  as  to 
^  ■Ijaiar  HmHatimia  eiptoMed  in  bb  will  defeated-  Aetothe  trannnaUtioAof  "or"  into  «<and" 
^  itdpocally ;  see  farther,  RooteveU  y.  Thurman^  1  Johns.  Ch.  Rep  898 ;  Orinuh^w  v. 
^^  post,  591 ;  O'Brteii  y.  ffteney,  3  Edw.  Ch.  Rep.    242 ;  Stuhhw  y,  Sargon,  2  Keen. 

ToL.  UL  27 


964  CASES  IN  CHANCERY. 

1838. — Ingham  v.  InghMki. 

I  do  not  see  bow  I  can  separate  the  one-fourth  of  the  wearing  apparel  and 
Iin«i,  from  the  legacy  of  1000/.  I  admit  that  the  expressioo^  *Mo  bepaid,'' 
is  not  correctly  applicable  to  those*  subjects :  but  the  language  of  the  will  is 
general :  ''  shall  not  respectively  claim  their  respective  ii^acie^."  Mow  whit 
were  their  respective  legacies  ?  Why,  the  money  l^acy  and  the  shaieof  tha 
wearing  apparel  and  hnen.  Therefore,  the  word  legacies^  according  to  its 
natural  meaning,  must  carry  over  the  share  of  the  wearing  apparel  andlioeit, 
as  well  as  the  legacy  of  1000/. 

Bill  dismissed  without  costs. 


[*363]  ^Ingham  r.  Ingham. 

1833;  38th  July.— Practice;  Debt 

A  defendant  may  put  in  a  further  answer  pending  exceptioni  to  bti  flxvt  answer,  althcngli  he  tben- 

by  deprives  the  plaintiiF  of  the  benefit  of  obtftininif  the  commoa  injuiietioik  on  the  Mastei^  it- 

porting  the  first  answer  to  be  iosaffieient. 
The  ease  of  Rum9§U  y.  DigtU^  ante,  vol.  6,  p.  430,  explained. 

Thb  bill  in  this  cause  i»Byed  (amongst  other  things)  for  the  commoD  is- 
junction. 

The  defendant  had  put  in  his  answer,  to  which  the  plaintiff  ezeeptei 
Pending  the  exceptions,  the  defendant  put  in  a  further  answer.  The  jdaintif 
now  moved  to  take  that  answer  off  the  file,  on  the  ground  that  it  was  irregth 
lar  to  file  a  further  answer  before  the  Master  had  reported  en  the  exception! 

Mr.  Knight  Bruce^  and  Mr.  Elmsleff,  in  support  of  the  motion,  relied  on 
Russell  V.  Dight^{a)  and  said  that  the  defendant,  by  filing  his  further  an- 
swer before  the  Master  had  made  his  report,  had  deprived  the  plaintiff  of  the 
advantage,  which  he  would  otherwise  have  had,  of  obtaining  the  common 
injunction.  They  distinguished  this  case  from  Knosc  v.  8ymmmtdSj{b)  and 
Wynne  v.  Jackson^ic)  on  the  following  grounds ;  namely,  that,  in  TTnoi  v. 
Symmonds  the  motion  was  to  discharge  the  order  which  the  defendant  had 
obtained  for  dissolving  the  common  injunction,  but  no  application  was  made 
to  take  the  further  answer  off  the  file :  and»  in  Wynne  v.  Jacksony  the  order 
for  the  common  injunction  for  want  of  answer,  was  clearly  irregular,  as  theis 
was  an  answer  on  the  file,  and  no  application  was  made  to  have  that  answer 
taken  off  the  file. 

Mr.  Ja^cob  and  Mr.  Rogers^  for  the  defendant,  relied  on  Knox  v.  8ff^' 
numds  and  Wynne  v.  Jackson. 
[*364]  *The  Vice-chancellor  : — This  motion  seems  to  me  to  be  found- 
ed on  an  erroneous  view  of  what  fell  from  me  in  Russell  v.  Di^hii 
namely,  that  in  a  case  where  the  plaintiff  may  derive  some  benefit  from  tbe 
judgment  of  the  Master,  the  defendant  is  not  at  liberty  to  put  in  a  fimher  ao- 
swer  until  the  Master  has  made  his  report  as  to  the  sufficiency  of  the  first  an- 

(a)  Ante,  vol.  6,  p;  430.  (h)  1  Yea.  jun.  87*  (c)  2  Sim.  Sl  S^n.  3d& 
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twcr.    Tbe  hDgoftge  is  general,  but  it  oaght  to  be  taken  with  reference  to 
he  subject  matter.    In  that  case,  twa  insufficient  answers  had  been  put  ini 
ind  then  a  third  answer  was  filed,  which  was  referred  back  upon  the  original 
sxeeptioas ;  and,  jost  as  the  Master  was  about  to  report  that  answer  also  to 
be  iosofieieat,  the  defendant  filed  a  fourth  answer.    Now  Lord  Lyndhurst's 
tenth  order^l]  directs  that,  upon  a  third  answer  being  reported  insufficient, 
the  defendant  shall  be  examined,  upon  interrogatories,  to  the  points  reported 
nsflfficient,  and  shall  stand  committed  until  he  shall  have  perfectly  answered 
rich  interrof^ttlories ;  and  shall  pay,  in  addition  to  the  4/.  costs  before  paid, 
neh  farther  costs  as  the  court  shall  think  fit  to  award :  so  that  the  benefit 
o'jich  that  order  gives  to  the  plaintifi^,  is  absolute  and  unconditional,  and  does 
Dot  depend  on  winning  a  race ;  and  consequently,  the  defendants  had  no 
hfht  to  deprive  the  plaintiff  of  the  bsnefit  of  that  order,  by  putting  in  a  fourth 
esver.    In  Knox  v.  Symmonds,  the  Master  of  the  Rolls  seems  to  consider 
th&t,  where  exceptions  are  taken  to  the  first  answer,  and  the  injunction  de- 
pends upon  the  report,  it  is  competent  to  the  parties  to  run  the  race.    He 
%m:  ''If  the  practice  be  that  he  may  put  it  in  at  any  time  before  the  order, 
be  might  have  had  it  ready  and  have  filed  it  as  soon  as  he  heard  the  Mas- 
^t  opinion  was  against  him  on  the  exceptions,  even  before  the  report ;  and 
then  there  is  nothing  supposing  that  he  waited  till  after  the  last  seal 
•teore  Christmas  to  do  it.    It  is  a  kind  of  race  to  be  run  between    pSGS] 
!))amtiff  and  defendant."    So  that  in  a  case  like  the  present,  where 
^d^HiBrng  of  the  common  injunction  is  the  only  benefit  which  the  plain- 
ts is  eitUed  to  on  the  answer  being  rep3rted  insufficient,  it  is  competent,  to 
tStUoidant,  to  deprive  the  plaintiff  of  that  benefit,  by  putting  in  a  further 
unverVebie  the  Master  has  made  his  report :  and  my  opinion,  therefore,  is 
thit  this  iDolion  must  be  refused  with  costs. 


Frankland  v.  Overend. 


l3E33:31it  July. — Defendant;  Supplemental  Anawer. 

^▼e  ptea  to  m  defendant  te  file  a  aapplemental  anawer  for  the  purpoee  o  f  correcting  t  ml«take» 
ia  ^  foraer  anafrer,  aa  to  the  cnatom  of  a  manor,  which  was  one  of  the  faots  in  taine  !n  the 


The  defendant,  in  his  answer,  said  that,  to  the  best  of  his  belief,  the  cus- 
tom of  a  manor  (which  was  one  of  the  facts  in  issue  in  the  cause)  was  as 
ft«Wl  alleged  it  to  be. 

After  rules  had  been  given  to  pass  publication,  the  defendant  moved  for 
leave  to  file  a  supplemental  answer  for  the  purpose  of  correcting  the  state- 
"i^Qt,  in  his  answer,  as  to  the  custom  of  the  manor.  The  motion  was  sup- 
Parted  by  an  affidavit  alleging  that,  when  the  defendant  put  in  his  answer,  he 
^  not  fully  informed  as  to  the  custom  of  the  manor,  and  that  he  had  since 

[1]  Vhie  9  Roai.  641. 
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learnt  that  the  statement  in  hig  answer  was  incorrect,  and  that  the  custom 
was  as  thereinafter  mentioned. 
Mr.  Sidebaiiomf  in  support  of  the  motion. 

Mr.  EOis^  contra,  said  that  the  bill  was  filed  in  December,  1836, 
[*366]  and  that  the  answer  was  put  in  in  *March,  1637,  and,  therefore,  the 
defendant  had  been  a  considerable  time  in  discovering  his  mistake. 
The  Yice-Chancellor  said  that  the  defendant  did  not,  in  his  answer,  speak 
of  the  custom  of  the  manor,  as  a  fact  that  was  within  his  own  knowledge; 
that,  since  putting  in  his  answer,  he  bad  acquired  further  knowledge  on  the 
subject;  that  the  allegation  as  to  the  custom  contained  in  the  affidavit,  wu 
not  contradicted  by  any  affidavit  on  the  part  of  the  plaintiff;  and  that,  if  the 
plaintiff  disputed  that  allegation,  he  might  examine  the  steward  of  the  manor 
aa  a  witness  in  the  cause. 

Motion  granted. 


Lewis  v.  John. 


ISSd :  lit  Aa^it«^Mortfagor  and  Mortgagee ;  Coats. 

A  mertgagea  it  net  entitled,  aa  ageiaat  the  deviaeea  oi  the  BMUtgaged  eitote,  to  be  paid  the  coai  tf 
an  action  on  the  mortgagor'a  bond,  brought  by  him  against  the  executrix  of  the  mortgagor. 

Datid  Johni  being  indebted  to  the  plaintiff  in  120/., executed  a  1x>Qd,aod, 
subsequently,  made  an  equitable  mortgage  of  a  copyhold  estate,  to  the  plain- 
tiff, for  securing  that  sum.  He,  afterwards,  died,  haying  devised  the  estate  to 
his  widow  for  life,  with  remainder  to  his  children,  and  aj^inted  the  widov 
his  executrix.  After  John's  death,  the  plaintiff  brought  an  action  on  the  bood 
against  the  widow ;  but,  upon  her  pleading  plen^  administravUf  he  aban> 
doned  it.  He  then  filed  the  bill  in  this  cause,  against  the  widow  and  child- 
ren, for  the  purpose  of  having  the  estate  sold  and  the  proceeds  applied  in 
paying  his  principal  and  interest  and  his  costs  of  this  suit  and  at  l&w. 
[*367]  *At  the  hearing  of  the  cause,  the  question  was  whether  theplaintif 
was  entitled  to  be  paid  his  costs  of  the  action,  out  of  the  proceeds  of 
the  estate. 

Mr.  JST.  Bruce  and  Mr.  SpurrieTf  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Wilbrahanij  for  the  defendants. 

The  Yice-Chancellor  said  that  the  plaintiff  was  entitled  to  the  same  costs 
as  a  legal  mortgagee  was ;  and  that,  if  a  legal  mortgagee  had  brought  aa 
ejectment  for  the  purpose  of  recoverinfi^  the  mortgaged  estate,  he  would  bafe 
been  entitled  to  have  the  costs  of  that  action  taxed  and  added  to  his  debt ; 
but  that  the  mortgagee  was  not  entitled,  as  against  the  devisees  of  the  estate. 
to  be  paid  the  costs  of  an  action  brought  by  him,  against  the  executrix  of  the 
mortgagor,  for  the  recovery  of  the  money  due  to  him,  out  of  the  mortgagor's 
personal  estate.(a) 

(o)  See  C.  P.  Cooper'i  Rep.  8. 
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183&— HuKler  V,  TUIhrook. 


Hustler  v.  Tillbrook.  [*368] 

338 :  34  Aapiit.— Wm ;  ConstracUoa. 

'iliinr  ^yiHiiiil  a  niin  of  itock  to  hit  wife  for  life,  and,  after  har  doeeaae,  to  his  three  fone 
•qvaff  lo  he  difiM  aouingit  them,  if  they  ehoald  be  all  Vmvtg  at  the  deceaae  of  hk  wiie ;  huty 
if  asf  er  cither  of  them  should  happen  to  die  in  the  lifetime  of  hie  wife,  atid  should  leave  any 
cSli  er  children,  his  will  was  that  such  child  or  children  who  should  be  living  at  the  time  of  hie 
w-t/e's  itmih^  sfaoold  be  substituted  in  the  place  of  such  of  his  said  sons  who  should  so  happen  to 
d^.  and  take  hb,  her,  er  their  parent's  share.  All  the  sons  died  In  the  wife's  lifetime.  Two  of 
thea  left  chfldrea*  who  were  llTing  at  the  wife's  deatii.  The  third  eon  died  a  bachelor.  Held 
uat  one-Uiitd  of  the  stock  fell  into  the  residue. 


JoHir  T11.1LBR00K,  by  his  will  dated  the  23d  of  January,  1808,  bequ^tl^d 
IS  follows : — "  I  give  and  bequeath  the  sum  of  4475/.  stock,  now  standing  in 
ny  own  name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England)  ia  the  capital  stock  there,  called  the  three  per  cent  reduced  bank 
innnitiesy  or  so  much  and  such  part  thereof  as  shall  be  remaining  in  said 
A)ck  or  fiind  at  the  time  of  my  decease,  and  the  dividends  and  interest 
liereof,  unto  my  dear  wife,  Elizabeth  Tillbrook  and  her  assigns,  for  and  dur* 
uf  the  term  of  her  natural  life ;  and,  from  and  immediately  after  her  de- 
tease,  my  will  and  mind  is,  and  I  do  give  the  before  mentioned  three  per 
ceat  reduced  bank  annuities,  and  all  the  dividends  and  interest  from  thence* 
fonh  to  grow  and  become  due,  unto  my  three  sons,  Robert  Clee  Tillbrook, 
Sanrael  Tillbrook,  and  James  Tillbrook,  to  be  equally  divided  between  or 
VDOQgst  them,  if  they  shall  be  aU  living  at  the  time  of  the  decease  of  my 
nd  wife  ;  bat  if  any  or  either  of  them  shall  happen  to  depart  this  life  in 
tbcViSedme  of  my  said  wife^  and  shall  leave  any  child  or  children  of  iiis  ot 
tb»r  body  or  bodies  lawfully  belonging,  then  I  will  and  desire  that  such 
child  or  children  who  shall  or  may  be  living  at  the  time  of  my  said  wife's 
decessp,  aball  be  substituted  in  the  place  and  stead  of  such  of  my  said  sons 
rbo  strait  so  happen  to  die,  and  take  bis,  her  or  their  parent  or 
pmts'  share :  and  *l  do  hereby,  in  such  case,  give  and  bequeath    [*369] 
QQto  such  child  or  children  his,  her  or  their  respective  parents'  share, 
«palij  to  be  divided  between  such  children,  if  more  than  one,  and,  it  but 
one,  to  that  one  only."    The  testator  disposed  of  his  residuary  estate  in  the 
foUowiog  words :  '*  And  I  give,  devise  and  bequeath  my  book-debts,  and  all 
and  e?ery  the  rest,  residue  and  remainder  of  my  estate  and  effects  whatso- 
ever and  wheresoever,  as  well  real  as  personal,  and  of  every  nature  or  kind, 
^to  sod  between  my  said  three  sons,  Robert  Clee,  Samuel,  and  James  Till*- 
^k,  their  heirs,  executors  and  administrators,  equally  to  be  divided  between 
Aeniy  share  and  share  alike :"  and  he  appointed  his  wife  and  his  three  sons 
eieeators  of  his  will. 

The  testator  died  in  July,  1810,  leaving  his  wife  and  three  sons  surviving. 
'The  sons  all  died  in  the  widow's  lifetime.  Robert  Clee  Tillbrook  and  Sam* 
^  Tillbrook  left  children,  all  of  whom  survived  the  widow ;  but  James 
Trihrook  died  a  bachelor.    The  testator's  widow  died  in  July,  1835. 


m  CASES  m  CHANCERY. 

1838.— HmUwt.  TUbnidc. 

The  plaintiffs  \i*ere  the  personal  representaiives  of  Samuel  and  James 
Tillbrook.  The  defendant,  Sarah  TiUbrook,  was  the  personal  representi- 
tire  of  the  testator,  and  also  of  B.  C.  Tillbrook. 

The  IhU  alleged  that  the  4475/.  stock  having,  upon  the  death  of  the 
widow,  become  divisible  under  the  will,  the  plaintiffs  had  been  advised  that 
in  the  events  which  had  happened,  the  same  had  become  divisible  ihto  three 
equal  parts,  of  which  the  children  of  R.  C.  Tillbrook  became  entitled  to  0Q^ 
third,  the  children  of  Samuel  Tillbrook  to  one  other  third,  in  substitution 
for  their  respective  fathers  who  died  in  the  widow's  lifetime,  aod 
[*370]  *that  the  remaining  third  ve^^^d  absolutely  in  James  TUUMro(ric,  notwitk- 
standing  his  decease  in  the  ioidaufs  lifetime^  and  that  the  plaintiE 
as  his  personal  representatives,  were  entitled  thereto :  but  that  the  defendaot 
alleged  that  she  was  advised  that  such  third,  by  reason  of  the  decease  of 
James  Ti|lbrook  in  the  widow's  lifetime  and  of  his  death  without  leaviog 
issue,  did  not  vest  in  him,  but  fell  into  the  rasidue,  and,  conseqoenily,  that  the 
plaintiffs,  as  the  personal  representatives  of  James  l^illbrook,  were  eDtitled 
only  to  one-third  of  such  third  part,  and  that  one  other  third  was  payable  to  the 
plaintiffs  as  the  personal  representatives  of  Samuel  Tillbrook,  and  that  the 
defendant,  as  the  personal  representative  of  R.  C.  Tillbrook,  was  entitled  to 
tiie  remaining  third. 

The  Solicitor  Oeneral^  for  the  plaintiffs,  contended  that  the  testator  had 
given  tlie  stock  to  his  three  sons,  equally  to  be  divided  amongst  them ;  bat, 
if  they  died  in  the  widow's  lifetime  their  shares  were  to  go  over  to  their 
children,  if  they  left  any,  hut  not  otherwise ;  and,  consequently,  that  Jaioes 
Tillbnook  took  a  vested  interest  in  one-third  of  the  stock,  and,  notwithstand- 
ing he  died  in  the  widow's  lifetime,  yet  as  he  left  no  issue,  the  plaintifis,  as 
his  personal  representatives,  were  entitled  to  that  third. 

Mr.  K.  Bruce  and  Mr.  Koe  appeared  for  the  defendant ;  but 

The  Vice-Chancellor,  after  hearing  the  Solicitor  General,  said  :-^I  do  not 
think  that  that  is  the  true  construction  of  the  bequest.    There  is  no  giA  is 

the  first  instance,  to  any  son  unless  he  survives  the  wife. 
[•371]  'The  words :  « if  they  shall  be  all  living  at  the  time  of  the  decease 
of  my  said  wife,"  are  to  be  taken  disjunctively,  not  conjunctively. 
The  testator  meant  to  give  the  fund  to  such  of  his  sons  as  should  sunrifehis 
wife ;  but  if  any  son  did  not  survive  her,  that  son  was  not  to  take  any  shaie 
of  the  fund  ;  but  bis  children,  if  he  left  any,  were  to  take  by  way  of  snbs^i- 
tution  for  him.  But,  if  he  neither  survived  the  testator^s  wife,  nor  left  any 
child,  there  is  no  gift 

Declare  that  James  TilbrDok,  having  died  in  the  lifetime  of  the  testator') 
widow,  without  leaving  a  child,  one-third  of  the  stock  fell  into  the  residue.[I] 

[1]  '*  Substitution  asumea  that  the  party  dying  waf  an  olject  of  the  ipft"  Lord  Coii^^ 
Wordiworth  v.  Wood,  5  My  I.  &  Cr.  644.  "The  rule  \a,  that  whera  an  iateiesl  ia  giTcn  t«oDe  f« 
life,  and  after  hia  death  to  hia  turvlving  children,  thoae  only  can  take  who  are  aliTe.  at  th«  tio^ 
the  diatribotion  takea  place."    Lord  Langdale,  M.  R.,  S.  C.  2  Bear.  39.    Aa  to  aubitituted  legtt^ 
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1838.-^Pe6l  r*  Callow. 


•Peel  v.  Catlow.  [*372] 

I^3S  ;  3d  Aa^pit— Will ;  Comtrnction. 

Testfttor  baqwMthed  one-nzth  part  of  his  residuary  estate  amongst  the  children  of  his  late  sister 

J.  T.^  amd  dfaceted  that  their  shares  shoald  be  paid  to  them  at  twenty-one ;  add  that  In  ease  any 

of  tktm  ibsdd  die  adder  that  age  ieaTiag  issue,  their  shares  should  be  paid  to  their  iftsuo  aa 

MSB  as  aack  issne  could  giro  a  legal  discharge  for  the  same  ;  but,  if  any  of  the  children  should 

die  witbout  leaving  issue,  their  shares  should  be  paid  to  tho  surviving  children,  and  the  issue  of 

mch  mi  them  as  should  be  then  dead,  such  issue  taking  no  greater  share  than  their  deceased 

paresto  woaid  have  been  entitle!!  to,  if  living:  and  he  bequeathed  another  sixth  part  to  his  sister, 

M.  C.  tar  Hb,  and  alter  hor  death,  nata  and  amongst  her  iasue,  and  to  be  payable  at  the  tike 

t^Bes  aad  wink  the  like  benefit  of  sorvivorshipf  aad  in  like  mannsr  aa  was  thereinbefore  expressed 

esBcerBia^  the  sixth  part  thereinbefore  given  to  the  children  of  J.  T.    M.  C.  had  six  child- 

m  tivin^  at  the  testator's  death ;  and  she  had  had  another  child,  who  died  before  the  date  of 

^  wHL 

Add,  that  aa  the  latter  daoaa  af  the  wOl  referred  ta  the  former,  the  word  tsstie  in  it  qpst  be  taken 
ts  mean  cfaildreB.  Held  alao,  that,  nnder  the  fonner  clause,  no  grandchild  of  J.  T.  could  take 
cxccpc  by  wmj  of  sobstitation  for  its  parent,  and,  therefore  under  the  latter  clause,  no  graad« 
chHd  of  M.  C.  would  take,  except  by  way  of  substitution  for  its  parent. 

JovATBAN  PfiBL)  by  lus  will,  dated  the  14th  of  May,  1824,  gave  and  de- 

Tjsed  his  real  aitd  personal  estate  to  trustees  in  trust  to  sell  the  same ;  and. 

directed  that  the  proceeds  should  be  divided  into  six  equal  parts ;  and,  after 

disposing  of  two  of  those  parts,  the  testator  expressed  himself  as  follows : 

^Aadf  as  to  one  other  part  thereof,  I  give  and  bequeath  the  same  unto  and 

tSMQg^  all  and  every  the  children  of  my  late  sister,  Jane  Taylor,  equally  to 

\fb  divided  amongst  them,  share  and  share  alike ;  and,  if  there  shall  be  but  one 

vsA  diild,  then  to  such  only  child,  to  and  for  their,  his  or  her  own  use  re* 

specdTdy,  the  said  sixth  share,  or  the  parts  or  shares  thereof,  to  be  paid  to 

suchduUbmi  or  child  at  their,  bis  or  her  respective  ages  a[  twenty-one  years  t 

uk);  ia  caae  any  such  child  or  children  shall  die  under  the  age  of  twenty-one 

jeaa  leaving  issue  of  his,  her  or  their  body  or  respective  bodies  living  at  the 

time  or  req)ective  times,  of  his«  her  or  their  deceasci  the  part  or  share, 

*{vts  or  shares  of  such  of  them  as  shall  die  under  the  age  of  twenty-   {*373] 

one  jears,  so  leaving  issue  as  aforesaid,  shall  be  paid  to  the  issue 

cf  such  child  or   children  respectively,  as   soon  as  such  issue  respee« 

tiTdy,  can  give  a  l^al  discharge  for  the  same ;  and  if  any  such  child  o^ 

children  shall  happen  to  depart  this  life  nnder  the  age  of  twenty-one  yearS| 

tod  shall  leave  no  issue  of  his,  her  or  their  body  or  respective  bodies  living 

it  the  time  or  respective  times  ol  his,  her  or  their  decease,  then  the  part  or 

ihare  of  him,  her  or  them  so  dying,  shall  go  and  be  paid  to  the  survivors  ot 

nrriror  of  them,  and  the  issue  of  such  of  the  deceased  children  as  shall  have 

died,  so  leaving  issue  as  afcwesaid,  (such  issue,  nevertheless,  to  take  no  greater 

•M  fntber,  the  next  case.  Oiitinge  v.  McDermott,  2  Myl.  Sl  K.  69.  Word$worth  v.  Wood,  4 
N}L  k  Cr.  S41.  8.  C.  3  BeaT.  25.  Mowatt  v.  Carote,  7  Paige,  337.  Bebh  t.  Beekwith,  3  Beav. 
30&  Grwy  t.  Chrmmm,  3  Hare,  868 ;  stated  post,  377,  n.  Drake  t.  Pell,  3  Edw.  Ch.  Rep.  36^ 
7inv|T.  8hmw,  id.  361.  Stewrtjw.  Vml,  id.  51L  Le  Jewur.  Le  Jemno,  9  Ke«D>  701,  703,  a.  T 
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1888  ^Peel  ▼.  Catfew. 


share  than  his,  her  or  their  parent  or  respective  parents,  would  have  been  en- 
titled to,  in  case  such  parent  or  parents  respectively,  bad  been  living,)  at  such 
time  or  respective  times,  as  his,  her  or  their  original  share  or  shares  shall  be- 
come payable,  or  as  soon  afterwards  as  circumstances  will  admit.  And,  asio 
one  other  sixth  part  or  share  of  such  trust  moneys,  I  direct,  that  they,  m 
said  trustees,  and  the  survivor  of  them,  and  the  executors  and  administrator 
of  such  survivor,  do  and  shall  place  out  the  same  at  interest,  on  good  res! 
security,  in  the  names  or  name  of  them,  my  said  trustees,  or  the  saivim 
of  them,  and  do  and  shall  pay,  apply  and  dispose  .of  the  interest,  divideoda 
and  proceeds  thereof^  unto  such  person  or  persons,  and  for  such  uses,  ioteots 
and  purposes,  and  in  such  parts,  shares  and  proportions,  manner  and  fono, 
as  my  sister  Mary  Catlow,  wife  of  George  Catlow,  shall  notwithstanding  her 
present  or  any  future  coverture,  by  any  note  in  writing,  under  her  band,  di- 
rect or  ap^int,  and,  in  default  of  appointment,  then,  into  the  proper  hands 

of  my  said  sister ;  and,  from  and  after  the  decease  of  my  said  sister. 
[♦374]    upon  trust  •that  they,  my  said  trustees,  or  the  survivor  of  them,  or 

the  executors  or  administrators  of  such  survivor,  do  and  shall  callia 
the  said  last  mentioned  part  or  share  of  the  said  trust  moneys,  or  make  sale 
and  dispose  of  the  securities  whereon  the  same  shall  be  then  invested,  and  do 
and  shall  pay  and  apply  the  same  unto  and  among  her  issue,  and  to  be  pay- 
able at  the  like  times,  and  with  the  like  benefit  of  survivorship  and  accruer, 
and  in  like  manner  as  is  hereinbefore  expressed  and  declared  of  and  cm- 
eerninff  the  sixth  part  of  the  last  mentioned  monejfs  hereinbefore  given  hf 
me  to  the  children  of  my  said  late  sister^  Jane  Taylor,  And  in  case  mf 
said  sister  Mary  Catlow,  shall  depart  this  life  without  leaving  issue  of  ber 
body  living  at  the  time  of  my  decease,  or  leaving  any,  they  shall  respectivelf 
depart  this  life  under  the  age  of  twenty-one  years,  and  dial!  leave  no  issoe 
of  his,  her  or  their  body  or  respective  bodies  living  at  the  time  or  respectire 
times  of  his,  her  or  their  decease,  then  upon  trust  that  my  said  trustees,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  io 
and  shall  pay  and  apply,  and  dispose  of  the  share  or  shares  of  him,  her  or 
them  so  dying,  to  such  person  and  persons,  and  in  such  manner,  and  at  such 
time  or  times,  and  in  such  parts,  shares  and  proportions  as  are  hereinbefore 
directed  concerning  the  surviving  shares  of  the  said  trust  moneys,  and  tbe  in- 
terest and  proceeds  thereof,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  circumstances  will  admit." 

The  testator  died  in  May,  1824,    Mary  Catlow  died  after  him.    At  the 
date  of  his  will  and  >t  his  death,  she  had  six  children  living,  and  she  had 

had  two  other  children,  both  of  whom  were  dead  at  the  date  of  the 
[*376]    will.    One  of  them  left  a  daughter,  the  defendant  Mary  ^Macdougall 

The  question  was  whether  Mary  Macdougall  was  entitled  to  a  share 
of  the  sixth  part  of  the  trust  fund  which  was  given  in  trust  for  Mrs.  Catlov 
for  life. 

*Mr.  Lowndes  iq)peared  for  the  plaintifisi  the  trustees  of  the  will. 
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1838.-- Peel  ▼.  Catlow. 

Mr.  Sha-pey  for  Mary  Macdougall,  said  that,  as  one-sixth  of  the  trust  fund 

ras   directed  to  be  paid,  after  Mrs.  Catlow's  death,  unto  and  amongst  her 

»sue,  her  giaod-child,  Mary  Macdougall,  was  clearly  entitled  to  a  share  of 

tiat  sixth  put ;  that  it  would  be  contended,  by  the  counsel  for  the  surviving 

hildrea  of  Mrs.  Catlow,  that  the  sixth  part  in  question  was  to  be  held,  after 

MrsL  Catiow's  decease,  upon  the  like  trusts  as  the  part  in  which  Mrs.  Tay- 

ors  children  were  interested ;  and  therefore  Miss  Macdougall's  claim  could 

joi  be  maintamed,  as  her  mother  never  became  entitled  tp  any  share  of  that 

ixtfj  part;  and  that  the  cases  of  Chrisiopherson  v.  Naylor^ia)  and  Waugk 

r.  Waughj{b)  would  be  cited  in  support  of  that  argument :  that,  in  those 

rases,  nothing  was  given  to  the  issuR  pf  the  original  legatees,  except  by  way 

li  substitution  for  their  parents ;  but,  in  the  present  case,  the  will  declared 

iiat,  on  the  death  of  Mrs.  Catlow,  her  issue  were  to  take,  and  therefore,  Miss 

3hcdougaIi  did  not  claim  by  way  of  substitution  for  her  mother :  that,  in 

Waug^h  V.  Wauffh,  Sir  John  Leach,  Master  of  the  Rolls,  said :  "  It  is  plain 

that  the  wOrds  used  in  the  first  part  of  the  bequest,  would  comprise  Eleanor 

Wdugli ;  for  she  was  the  child  of  Alexander  Waugh,  a  brother  of  John ; 

but,  by  the  subsequent  part  of  the  gift,  it  is  expressed  that  the  children 

c{  a  deceased  brother  of  John,  are  to  take  only  the  share  *which  their    [*376J 

parent  would  have  taken,  if  living."    So  that  his  Honor  decided 

\^u,  if  the  words  had  been  only  such  as  are  used  in  this  cause,  Eleanor 

WiQgfa  would  have  taken ;  that,  in  Humphreys  v.  H(ni>es,{c)  a  decision 

-«« nade  conformable,  in  principle,  to  that  now  contended  for ;  and  that 

Tfgtkerlng'h  v.  Harbin/^d)  was  a  decisidh  to  the  same  effect:  in  that  case, 

urn  Ibis,  there  was  an  original,  substantive  gift  to  the  issue  of  deceased 

diiidiea. 

Mr.  MUU  and  Mr.  Reynolds  appeared  for  the  surviving  children  of  Mrs. 
Ciiter;  but 

Tag  Fice-Chancellor,  without  hearing  them,  said : — ^The  question  first 
So  be  decided  is  whether,  in  the  clause  under  which  alone  the  issue  of  Mrs. 
Ciibw  can  take,  the  word  issue  must  not  be  taken  to  mean  children, 

Iq  that  claase  the  testator  refers  to  the  trusts  declared  by  the  preceding  clause. 
Henys:  *'  And,  from  and  after  the  decease  of  my  said  sister,  upon  trust  that 
'^.  my  said  trustees,  do  and  shall  call  in  the  said  last  mentioned  part  of  the  said 
tnst  moneys,  and  do  and  shall  pay  and  apply  the  same  unto  and  amongst  her 
usue^and  to  be  payable  at  the  like  times,  and  with  the  like  benefit  of  survivor- 
,  shipaod  accruer,  and  in  like  manner  as  is  hereinbefore  expressed  and  declared 
<>f  tod  concerning  the  sixth  part  of  the  said  last  mentioned  moneys  hereinbefore 
nveoby  me  to  the  children  of  my  said  late  sister  Jane  Taylor."  My  opinion, 
^^^ore,  is  that  the  word  issue  in  this  clause,  must,  of  necessity, 
'be  taken  to  mean  children  :[1]  and  as,  under  the  trusts  declared  by  the    [*377] 

!«J  1  Mcr.  920.     (6)  2  Myl.  &  Keen,  41.      (c)  1  Ruai.  Sl  Myl.  639.      (J)  Ant«,  toI.  6,  p.  399. 

X  TlKn  k  a  later  decioon  (1840)  of  Sir  L.  Shadwell,  V.  C,  ai  to  iwtrictiog  the  word  imim 
*•«  ritUrra.    The  tcetator  beqneaUied  the  residue  ftom  certain  tourcee  mentioned  in  hie  will,  to  the 
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preceding  clause,  no  grandchild  of  Mrs.  Taylor  could  take  except  by  way  of 
substitution  for  its  parent:  so,  under  this  clause  of  reference,  no  child  of  a 
deceased  child  of  Mrs.  Catlow  can  take  except  by  way  of  substitution  for  its 
parent:  and  as  Miss  Macdougall's  mother  died  in  the  testator's  lifetime,  aod^ 
therefore,  never  became  entitled  to  take,  Miss  Macdougall,  herself,  does  nc^ 
sustain  that  character  which  will  entitle  her  to  take.[l] 

obildreii  then  living  of  T.  B  and  W.  C,  and  the  lawful  ianie  then  living  of  such  of  their  children  ss 
were  dead,  aa  tenanta  in  common,  ao  nevertheleae  that  such  iftue  afaould  as  amongst  themarivei 
take  as  tenants  in  comrooni  and  per  etirpew  and  not  fter  capita,  it  heing  his  intention  that  wich 
istue  should  have  only  the  shares  which  their  respective  parenU  would  have  been  entitled  ts  if 
living:  it  was  held  that  the  word  "issne"  must  be  taken  in  the  restricted  sense  of  "  chiktrefl." 
The  Vioe-Chancellor  said :  '<  I  am  of  opinion  that  if  there  he  nothing  more,  in  a  will  or  other  writ- 
ten instrument  whereby  to  construe  the  term  *  iasne/  than  a  direction  that  the  issae  are  to  tikt 
the  shares  of  their  parents,  that  is  enough  to  confine  the  general  meaning  of  the  wofd  *  isane^  ts 
the  particular  meaning  of  *  children'  of  that  parent ;  and  it  was  so  held  in  Leigh  v.  Nerhvy,  (U 
Ves.  340.)  In  Sibley  v.  Perry,  (7  Yes.  522,)  Lord  Eldon  put  the  same  construction  on  the  word 
<  issue,'  becanse  he  fouud  that,  in  a  particular  clause,  the  use  of  the  word  *  parent,'  restriclHl  tbe 
meaning  of  the  word '  issue.'  And  the  same  construction  was  adopted  in  a  case  which  came  hf 
fore  Sir  William  Grant  at  the  Rolls,  on  the  2d  of  March,  1814.  {Harrington  v.  Lawrenet,  iwt 
rrported.)  There,  by  an  indenture,  a  fund  was  declared  to  be  in  trust  for  the  children  of  a  mar- 
riage living  at  the  death  of  the  husband  and  wife  :  and  the  deed  (hen  provided  that,  if  any  ifaffi^ 
die  in  the  lifetime  of  the  husband  and  wife,  leaving  issue,  such  issue  should  take  such  share  as  their 
parent  would  have  been  entitled  to  in  case  he  or  she  had  survived  the  husband  and  wife.  A  ;ni»l' 
jhild  of  a  child  of  the  marriage  was  excluded.  Therefore,  I  have  always  considered  it  settled  tbit. 
in  a  will,  or  in  a  deed,  if  it  is  a  question  whether  the  word  *  iasue'  shall  be  taken  genenUly  or  ioi 
restricted  sense,  a  direction  that  the  issue  shaU  take  only  the  shares  which  their  parents  would  ttiTe 
taken  if  living,  most  be  taken  to  show  that  the  word  *  issue'  was  used  in  its  restricted  seDse' 
Pruen  v.  Osborne,  11  Sim.  132,137,  and  see  Radford  v  Radford,  1  Keen,  486.  Lang  v.  Pifi 
1  Yo.  &Coll.  C.  C.724.    Bameey,  Grenzebach,  1  Edw.  Ch.  Rep.  41. 

[1}  A  testator  gave  his  real  and  personal  estate  to  his  wife  for  her  life,  and  the  reaidne  tobe 
equally  divided  between  her  brotheta  and  sisters,  and  in  case  any  of  them  should  be  de«d  at  tbr 
time  of  her  decease,  leaving  issse,  such  issue,  to  stand  in  their  parent's  place ;  it  was  held  ;~fint' 
that  hobsother  or  sister,  who  died  before  the  date  of  the  will,  was  capable  of  taking  under  tb 
bequest,  and  therefore  the  issue  of  any  brother  or  sister,  who  was  dead  before  the  date  of  the  viQ. 
could  not  tske  by  substitution  ;— -secondly,  that  it  was  an  original  and  substantive  gift  to  the  issue 
of  those  brothers  and  sisters  who  were  dead  at  the  death  of  the  wife ;  and  thiidly,  that  the  hv- 
thers  and  sisters  who  survived  the  testator,  and  afterwards  died  without  issue  in  the  lifetime  of  (lit 
wife,  were  entitled  to  shares  in  the  residue.  Gray  v.  Garman,  2  Hare,  268.  In  that  case,  Wig- 
mm,  V.'C,  aays,  p.  271.  "  It  has,  indeed,  been  made  a  question,  whether  the  capacity  of  the  pc* 
mary  legatee,  (at  the  date  of  the  will,  to  take  the  legacy  was  alone  sufficient.  Whether  such  kf- 
atee  must  not  survive  the  testator  and  become  a  legatee  in  esse,  and  not  have  been  a  legate*  is 
pooee  only,  to  entitle  his  issue  to  claim  in  substiution.  TkomhUl  v.  TkomkUl^  (4  Madd.  37"' 
But  later  cases  appear  to  sanction  a  more  liberal,  though  still  a  literal,  construction  of  lanfiia|« 
like  that  I  am  considering.  And  it  has  been  held,  that  the  issue  of  a  person  primarily  pointed  oo: 
as  the  object  of  a  testator's  bounty,  and  living  at  the  date  of  the  will  may  take  by  substitution  ftf 
the  party  dying  in  the  lifetime  of  the  testetor.  Smith  v.  Smith,  (8  Sim.  353.)  CoUtnt  v.  Jek- 
•on,  (Sel.  356,  n.)  Le  Jeune  v.  Le  Jeune,  (2  Keen,  701.)  A  construction  which  is  certainly  fiuti' 
fied  by  veryimporUnt  analogies.  Humphreys  v.  Howet,  1  Russ.  &  M.  639.  No  such  qoestiM 
arises  here,  &c."  And  see  the  previous  case,  Turner  v.  Capel,  ante,  158.  Jarvio  r,  Pond^  poA 
549. 
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Cochrane  v.  Robinson. 

1838  :  4di  A^rnat— Supplementtil  aniu 

Aed  iaiotTeDt  after  a  man  had  been  reported  due  {ram  him,' to  hie  teitator's  ettatoi  ia 

by  the  readuary  legatees.    A  sapplemental  suit  was  then  instituted  against  his 

ivpteseatatiTe.    Held  that  the  decree  ia  that  suit,  ought  not  to  be  confined  to  the  pay- 

of  the  sum  reported  due,  hut  ought  to  embrace  the  general  administration  of  the  executor's 


The  bill  io  ihis  cause  was  filed,  by  the  residuary  legatees,  against  the  exe* 
cutors  of  a  testator,  praying  the  usual  relief  in  like  cases. 

The  Master,  by  his  report  made  in  pursuance  of  the  decree,  found  the  sum 
ot  26001.  to  be  due,  to  the  testator's  estate,  from  the  defendant  Robinson. 
R^-^iinson  afterwards  died  insolvent:  whereupon  a  bill  of  revivor  and  supple- 
ment was  filed,  against  his  personal  representatives,  praying  that  they  might 
admit  assets  sufficient  to  pay  the  2600/.,  or  that  an  account  might  be  taken  of 
his  estate ;  and,  on  the  hearing  of  the  supplemental  suit,  the  Registrar  was  of 
opinion^  that  the  decree  ought  to  be  drawn  up  in  the  same  terms. 

Mr.  PurviSj  however,  contended  that  the  decree  ought  not  to  be  so  limited, 
bot  ought  to  direct  the  Master  to  advertise  for  Robinson's  creditors  in  general, 
nd  to  order  his  estate  to  be  applied  in  payment  of  what  should 
*be  found  due  to  them  as  well  as  th^  2600/.  found  due  to  the  testator's    [*378] 
estate.    And 
The  Tick-Chancellor  so  ruled. 
He.  Kmg/U  Bruce  and  Mr.  Stuart  also  were  counsel  in  the  cause. 


v.  The  Bridgewater  Canal  Company. 


2339: 4Ck  Asgnat. — ^Practice;  Demurrer. 

fmJIg  a  astiee  of  motion  for  a  special  injunction,  the  defendant  pat  in  a  demnrrer.    Held  that 
t^deamrrermiistbe  set  down  and  argued  in$tan1er. 

After  the  plaintiff  had  served  the  defendants  with  notice  of  a  motion  for 
a  special  injuoction,  the  defendants  filed  a  demurrer  to  the  bill. 

The  Vice-Chancellor  niled  that,  under  these  circumstances,  the  de- 
mnrrer must  be  set  down  and  argued  instanter. 


The  Attorney  General  v.  Cooper.  [*379] 

1E38 :  3d  and  7th  NoTember.— Dismissal  of  Bill ;  Costs. 

A  pluntif,  after  being  served  with  a  notice  of  motion  todimniss,  filed  a  replication  and  informed  the 
defeadaat  that  be  had  done  so,  but  did  not  tender  the  costs  of  prsparing  and  serving  the  notice 
tfBMtion.    Held  that  the  defendant  was  entitled  to  the  costi  of  the  motion . 

Thb  defendant  served  the  relators  with  notice  of  a  motion  to  dismiss  the 
ioformalion  for  want  of  prosecutiou.    On  the  day  on  which  the  notice  was 
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*""        ~~  1838— BoddiagtoB  t.  Woodiey! 

served,  but  after  the  service,  the  relators  filled  a  replication  ;  and,  shortly  after- 
wards, informed  the  defendant  that  they  had  done  so,  but  did  not  tender  to 
him  the  costs  of  preparing  and  serving  the  notice  of  motion. 

On  the  motion  being  made  by  Mr.  K.  BrticCf  the  question  was  whether  the  I 
defendant  was  entitled  to  the  costs  of  it 

Mr,  Blunt f  for  the  relators,  contended  that,  as  the  defendant  had  persisted  ir. 
making  the  motion  after  he  had  notice  that  a  replication  had  been  filed,  he  . 
was  not  entitled  to  the  costs.    Reynolds  v.  Nelscn.(a) 

Mr.  Knight  Bruce  said  that  he  could  not  obtain  the  costs,  without  bring- 
ing on  the  motion. 

The  Yice-Chancellor  said  that,  as  the  relators  had  not  tendered,  to  the 
defendant,  the  costs  of  preparing  and  serving  tlie  notice,  they  must  pay  the 
costs  of  the  motion.[lJ 


[•380]  *BoDDtNOTON  r.  WOODLEY. 

1838 :  6th  November. — Practice  ;  Amendment. 

Where  a  plaintiff  wbhei  to  amend  hia  bill  but  does  not  require  a  further  anawer,  the  order  oa|is 
to  eontain  a  recital  to  that  effeot,  otherviae  it  is  irre(pilar. 

On  the  6th  of  March,  the  plaintiff  obtained,  by  petition  at  the  Rolls,  an 
order  to  amend  his  bill  on  payment  of  20^.  costs ;  and,  afterwards,  served  the 
order  on  the  defendant's  clerk  in  court  and  paid  the  20$.  costs.  On  the  8th 
of  March  the  amended  bill  was  filed.  On  the  19th,  the  plaintiff  filed  a 
replication.  On  the  21st  of  May  the  defendant  served  the  plaintiff  with  notice 
of  a  motion  that  the  replication  might  be  taken  off  the  file,  and  that  he  might 
be  at  liberty  to  answer  the  amended  bill. 

The  motion  was  now  made  by  Mr.  Jacob  and  Mr.  Hislop  Clarke.  p^T 
said  that  the  defendant  had  suffered  the  time  allowed  for  answering  the 
amended  bill  to  elapse,(a)  in  consequence  of  the  order  to  amend  not  having 
stated,  as  it  ought  to  have  done,  that  the  plaintiff  did  not  require  a  further 
answer;  whereby  the  defendant  was  misled,  and  was  induced  to  expect  that 
he  should  be  served  with  a  subposna  to  appear  to  and  answer  the  amended 
bill :  and  they  referred  to  the  forms  of  orders  to  amend  in  Hand's  Practice 
75,  et  seq. 

Mr.  Knight  Bruce^  for  the  plaintiff,  said  that  the  petition  at  the  Rolls,  od 

which  the  order  to  amend  was  obtained,  etated  that  no  further  answer  wa? 

required :  that  the  order  was  drawn  up,  by  the  secretary  at  the  Rolls,  in  the 

usual  form  in  like  cases ;  that,  if  there  was  any  irregularity  in  the 

[*381]    order,  the  defendant  had  waived  his  right  *to  object  to  it,  by  accept* 

(o)  5  Madd.  60. 

iff) See  Ix>rd  Brougham's  lt)th  and  14th  Orders.    [1  Myl.  &  K.  Appendix,  rii ,  viii] 

[I]  Vida  Tiu  Corporation  of  Dartmouth  r.  Holdoworth,  poet,  383. 
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1^  the  20s,   costs;    and,  that  at  all  events,  the  indulgence  sought  for 
:3:hx  not  to  be  granted,  unless  the  defendant  made  an  affidavit  showing  that 
i^^tice  would  not  be  done  to  him,  unless  he  was  perinittedto  file  a  further 
inswer. 
The  Vice-Chancellor  : — I  think  that  the  order  to  amend  is  informal. 
It  is  plain  that  the  orders  in  Hand's  Practice  which  have  been  referred  to, 
^h.->w,  on  the  face  of  them,  whether  the  plaintiflf  does  or  does  not  require  a 
urt^ier  answer :  but  this  order  omits  what  it  is  most  material  for  the  defendant 
A  know,  nnmeiy,  that  the  plaintiff  does  net  require  a  furtlier  answer  :[1]  and 
he  objection  is  not  got  rid  of  by  saying  that  the  defendant  might  have  seen 
ihe  petition  on  which  the  order  was  obtained*. 

The  order,  in  my  opinion,  is  one  by  which  any  practitioner  might  have 
bren  fairly  misled:  and,  as  the  defendant  tells  me  that  he  wishes  to  put  in  a 
fanher  answer,  I  think  that  I  ought  to  give  him  liberty  so  to  do ;  but  it  must 
b&  done  with  as  little  prejudice  to  the  plaintiff  as  possible. 

This  is  not  a  case  in  which  a  defendant  seeks  to  vary  or  falsify  a  statement 
obtained  in  his*  former  answer ;  and,  therefore,  I  do  not  think  that  I  ought 
o  require  him  to  state  the  substance  of  the  answer  which  he  wishes  to 
jm  in.  • 

The  order  which  I  shall  make,  is  that  the  defendant  be  at  liberty  to  put  in 
Ki  answer  to  the  amended  bill,  and  that  he  be  allowed  six  weeks  time  for 
that  purpose ;  the  answer,  when  filed,  to  be  without  prejudice  to  the 
^ejlkatioQ  and  the  other  proceedings  in  the  cause,  which  have  been    [*382] 
\££m  by  consent ;  and,  as  the  mistake  was  made  by  the  officer  who 
drev  n^  the  order  and  not  by  either  of  the  parties  in  the  cause,  I  shall  make 
no  order  as  to  costs.  [2] 

'X  ^  T^  Trust  and  Fire  Ins,  ^o.  v.  Jenkins,  8  Paige,  589.  If  an  answer  to  the  amendmeiitt 
J  rtqatd,  tbe  otder  should  contain  the  usual  directions  requiring  the  defendant  to  answer,  or  that 
t^  hil  9  amended  be  taken  as  confessed  ;  or  where  a  further  discovery  is  necessary,  that  an  at* 
^acxaeat  nay  iasne,  Ac    Ibid,  595.    And  see  Rules  of  Chancery  of  State  of  New  York.  Rule  43. 

«i  ^^ere  the  plaintiff  amends  his  bill  after  answer,  tbe  defendant  has  a  right  in  all  cases  to  put 
'J  a  fimber  answer,  or  even  a  new  defence  to  the  amended  bill,  if  he  thinks  proper  to  do  so :  but 
vi^re  be  watres  the  putting  in  of  a  further  answer  to  the  amended  bill,  the  defendant  will  not,  upon 
I  a^re  format  amendment,  which  in  fact  requires  no  further  answer  to  protect  his  rights,  be  al- 
M*t4  cQsfes  of  potting  in  a  new  answer  to  the  amendments ;  and  if  he  elects  to  put  in  an  entirely 
2*7  defence  to  the  bill,  the  costs  of  such  new  defence  must  abide  tbe  event  of  the  suit.  If  no  an- 
<*tr,  pl^a  or  demurrer  to  tbe  amended  bill  has  been  put  in,  the  defendant  is  considered  as  having 
t^tod  to  hare  his  former  answer  stand  as  the  answer  to  the  bill  as  amended :  after  that,  the 
piuittf  most  file  his  replication,  within  the  time  allowed  by  the  rules  of  the' court  for  that  purpose,  or 
titt  defendant  may  apply  to  dismiss  the  bill  for  want  of  prosecution,  as  in  other  cases.  But  in  all 
nKs  of  amendment,  the  plaintiff  has  a  right  to  file  a  replication  within  the  nsual  time  after  the 
loktaded  bill  is  deemed  to  be  fully  answered,  whether  in  fact  a  farther  answer  is  pnt  in,  or  the  de« 
TcB^t,  apon  tbe  pldntiff's  waiver  of  a  farther  answer,  elects  to  let  his  original  answer  stand  as 
u  taswer  to  the  bill  as  amended,  unless  the  order  of  the  ooiurt  allowing  him  to  amend  has  in 
ttnai,  or  by  Dooessary  implication,  deprived  him  of  that  right.  Ths  Tnut  and  Fire  Ins,  Co.  v. 
J^'ue,  d  Paige,  689.  If  after  a  demurrer  overruled,  the  plaintiff  amend,  tbe  defendant  may  de- 
cv  to  the  amended  bill ;  for,  if,  after  a  defendant  has  answered  a  bill,  and  any  amendment  bow- 
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1838.— The  Corpocmtioii  of  Daftmonth  v.  Hotdsworth. 

The  practice  with  respect  to  ameDded  bills,  was  certified  to  the  YiceChan*  . 
cellor  by  Mr.  CoUis,  the  Registrar,  to  be  as  follows: 

The  eight  days  (allowed  by  Lord  Brougham's  1 4th  order)  commence  ate  < 
the  amended  bill  filed.  If  the  plaintiff  requires  an  answer,  a  subpceoa  is  to 
be  served ;  otherwise  not  The  plaintiff  cannot  reply  until  the  eight  dtys 
expire.  If  the  plaintiff  requires  a  further  answeri  the  order  is  on  payment  of 
20^.  costs.  If  no  answer  is  required,  without  costs,  amending  ddTeDdasii 
office  copy,  unless  a  new  engrossment  is  necessary,  and  then  on  payment  of 
20s.  costs.  If  the  defendant  is  desirous  of  putting  in  an  answer  to  the 
amended  bill,  he  must  take  out  a  warrant  widiin  the  eighty  days. 


[*383]      *The  Corporation  op  Dartmouth  v.  Holdsworth. 

J  889  :  6th  Norember. — Practice  ;  Dismiwal. 

Where  a  plaintiiT  files  a  replication  after  being  senred  with  notice  or  a  motion  to  diamia  bntbefon 

the  motion  is  made,  no  order  ought  to  be  made  on  the  motion,  except  for  the  plaintiff  to  pty  tin 

coita  of  it.  ' 

After  a  notice  of  motion  to  dismiss  the  bill  for  waht  of  prosecution  had 
been  served,  but  before  the  motion  was  made,  the  plaintiff  filed  a  replication; 
and,  on  the  motion  being  made,  the  plaintiff's  counsel  stated  that  that  step 
had  been  taken  ;  upon  which  it  was  understood  that  the  usual  order  in  like 
cases  should  be  made.  The  order,  however,  as  drawn  up  by  the  Registrar, 
directed  the  plaintiff  to  file  a  subpcsna  to  rejoin  and  to  take  the  other  steps 
pointed  out  by  the  16th  amended  order,[l]  and  also  to  pay  to  the  defendant 
the  costs  of  the  motion. 

Mr.  Teed,  for  the  plaintiff,  now  moved  to  discharge  that  order  for  irregu- 
larity, except  so  far  as  it  directed  the  plaintiff  to  pay  the  costs  of  the  motion. 

Mr.  Knight  Bruce  for  the  defendant,  said  that,  although  the  plaintiff  hd 
taken  one  of  the  proceedings  required  by  the  16th  order  before  the  motion  to 
dismiss  was  made,  he  was  bound  to  take  the  others  also. 

The  Vice-Chancel  lor  said  that,  where  a  plaintiff,  on  being  served  with  a 
notice  of  motion  to  dismiss,  filed  a  replication  before  the  motion  was  made, 
the  uniform  course  of  practice,  for  the  last  seven  years,  had  been  to  order  him 
merely  to  pay  the  costs  of  the  motion ;  which  was  exactly  consonant  to  what 
he  had  decided  in  Williams  v.  Janawayi{a)  on  the  17th  order. 

[Motion  granted. 

erer  trifling  be  mtde  in  it,  it  be  competent  to  the  defenduit  to  pat  in  ftnotber  answer,  and  to  make 
an  entirely  new  defence,  the  same  rule  ehould  apply  to  a  demnrrer.  Botaj^uet  v.  Bhrtkam,  ^ 
Gttm.  573.  Where  thn  plaintiff  amencb  aftar  answer,  although  waiviof  aoiinswer  to  the  Ameod* 
ments,  It  ia  irregular  to  file  a  ref^ication  to  the  fint  answer,  until  the  time  for  answeiing  the  smeBii- 
ments  has  expired.    Rich%rd$on  t.  Riek&rd$atif  5  Paigv,  58. 

[1]  Vide  1  Rusa  &  M.  770. 

(a)  Ante,  vol.  6,  p.  77.    See  The  Attorney  General  t.  Cooper,  ante,  p.  379. 
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1836.— Bales  ▼.  th«  Earl  of  Cardigan. 

'Bales  v.  The  Earl  of  Cardigan.  [*3S4] 

98 :  iQlh  ll«veiDber. — Will ;  Coostnictton. 

MlatiU  fvf«  !•  her  strruliY  SudiwI  Ealee,  and  Charlotte,  hit  wife,  au  annuity  of  2002.  a  yaar 
e«ch«  fv  thav  liraa  and  the  life  of  the  aonrtvor.  Held  that  each  of  the  legatees  was  entitled  to 
an  aaaaitj  of  300Z.  during  their  joint  lives  and  the  life  of  the  survivor  of  them. 

The  tesTatriz  in  this  cause,  after  giving  legacies  of  sums  in  gross  and  an- 
uiiies  to  several  persons,  proceeded  thus : 

"- 1  giFe,  unto  my  servants,  Samuel  Eales  and  Charlotte  his  wife,  an  annuity 
[  30O{«  each  for  their  lives  and  the  life  of  the  survivor,  to  commence  from  the 
me  of  my  decease  and  to  be  paid  by  equal  quarterly  payments."  By  a  codi- 
il,  after  reciting  that  she  had,  by  her  will,  given  annuities  to  S.  Eales  and 
!harioite  his  wife,  she  charged  her  real  and  personal  estate  with  the  payment 
( the  annuities  given  to  them  and  the  other  annuitants  named  in  her  will. 
Samuel  Eales  died,  leaving  his  wife  surviving. 

Mr.  Spence  and  Mr.  WUbraham^  for  the  plaintiff,  Charlotte  Eales,  c<»i- 
to!ided  that  two  annuities  of  2002.  were  given  by  the  will,  and  that  Mrs* 
Blcs,  having  survived  her  husband,  had  become  entitled  to  both  the  annui- 
ties, that  is,  to  an  annuity  qf  400/. 

Mr.  Coleridge^  for  the  personal  representative  of  Samuel  Eales,  said  that 
the  husband  and  wife  took,  each,  an  annuity  of  200/.  for  their  joint  lives  and 
:he  life  of  the  survivor.    Jones  v.  RandalL{a) 

Mr.  Knig-Ai  Bruce,  Mr.  Barber,  and  Mr.  Pole,  for  *the  parties  inte-  [*385] 
rested  in  the  testatrix's  estate,  said  that,  considering  that  the  anntii- 
^^  W  been  servants  to  the  testatrix,  and  that  they  were  living  together 
as  man  md  wife,  it  was  impossible  to  imagine  that  the  testatrix  meant  to  give 
them  moR  than  one  annuity  of  200/.  ]  that  she  intended  only  a  personal  bene- 
fit to  tbem,  and  could  not  have  entertained  a  notion  of  an  annuity  going  to 
tbeezecQtors  of  an  old  servant:  that,  after  having  given  to  S.  Eales  and  his 
viie  ao  annuity  of  200/.  each,  for  their  lives,  it  occurred  to  the  testatrix  that 
tiat  might  mean  for  their  joint  lives,  and,  by  way  of  precaution,  she  added 
the  words,  "and  for  the  life  of  the  survivor,"  in  order  to  prevent  the  annuity 
btm  ceasing  on  the  death  of  one  of  them. 

The  Ticb-Cbancellor  : — This  is  the  simplest  case  possible.  The 
Tords  of  the  bequest  axe  perfectly  plain,  and  the  construction  which  they 
oaght  to  receive  is  free  from  doubt. 

The  testatrix  says  :  "  I  give  unto  my  servants  Samuel  Eales  and  Charlotte 
his  wife,  an  annuity  of  200/.  a  year,  each."  If  the  bequest  stopped  there,  each 
voQJd  have  been  entitled  to  an  annuity  of  200/. ;  for,  if  a  testator  gives  to  his 
sons  John  and  Richard,  a  horse  each,  the  bequest  would  not  be  satisfied  by 
the  delivery  of  one  horse  tp  the  two  legatees ;  but  each  of  them  must  have  a 
hdTse:  and  that  this  testatrix  knew  that  she  had  given  two  annuities,  appears, 
to  me  to  be  manifest  from  the  recital  in  the  codicil :  "  Whereas  I  have,  by 
my  vai,  given  annuities  to  Samuel  Eales  and  Charlotte  his  wife,  &c." 

(a)  1  Jac.  &  Walk.  100. 
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The  testatrix  then  proceeds  to  point  out  the  time  during  whicl 
[*386J  the  annuities  were  to  continue ;  and,  f6r  that  ^purpose,  she  uses  th< 
words,  "  for  their  lives  and  the  life  of  the  survivor.''  In  my  opinioti 
therefore,  there  can  be  no  doubt  that  the  husband  was  entitled  to  an  an 
nuity  of  200Z.  a  year,  during  the  joint  lives  of  himself  and  his  wife,  and  \h 
life  of  the  survivor  of  them,  and  that  the  wife  was  entitled  to  an  annuity  0 
the  same  amount  during  the  joint  lives  of  herself  and  her  husband,  and  thi 
life  of  the  survivor  of  them ;  and  the  consequence  is,  that  the  representativd 
of  the  husband  are  entitled  to  an  annuity  of  200/.  a  year  during  the  life  0 
the  wife. 


Slade  v.  Fookb. 

1S38;  16th  November. — ^WUl;  Cimstraction  ;  Second  Coiuine. 

Teitatrix  bequeathed  hef  reeidiie  to  her  second  eoasins  of  the  name  of  S.,  and  the  iesae  of  racb  ol 
them  ae  were  dead.  She  had  no  second  cousiiis,  but  she  had  three  first  cousiaa  once  remored 
of  that  name,  two  of  whom  were  living  at  her  death,  and  had  children,  bat  lh«  third  was  ihai 
dead  leaving  children.  Held,  that  the  two  sarvivbig  first  cousins  once  removed,  and  the  children 
of  the  one  who  was  dead,  were  entitled  to  the  residue,  to  the  exclusion  of  the  children  of  the 
fanner,  althoagfa  they  were  in  the  same  degree  of  relationship  to  the  testatrix  as  her  second 
cousins  would  have  been,  had  she  any. 

The  testatrix  in  the  cause,  directed  the  residue  of  her  property  to  be 
paid  to  and  equally  divided  between  all  her  second  cousins  of  the  name  of 
Slade ;.  and,  if  any  of  them  should  have  died  leaving  issue,  that  their  shares 
should  go  to  their  i^ue. 

It  appeared  by  the  Master's  report  made  in  pursuance  of  the  decree,  that 
the  testatrix  had  no  second  cotisins,  but  that  she  had  three  first  consios 
once  removed,  of  the  name  of  Slade,  two  of  whom  were  living  and  had  chil- 
cren,  and  that  the  third  had  died  leaving  children. 

Mr.  Jacobj  and  Mr.  Thomas  Turner^  for  the  plaintiffs,  the  sur- 
[*387]  viving  first  cousins  once  removed,  and  the  children  *of  the  one  who 
had  died,  contended  that,  as  the  testatrix  had  no  second  cousins,  she 
meant  to  designate,  by  that  expression,  her  first  cousins  once  removed,  and 
therefore,  that  the  two  who  were  living  and  the  children  of  the  one  who  had 
died,  were  entitled  to  the  residue. 

Mr.  Knight  Br^ce^  for  the  children  of  the  survivipg  first  cousins  once  re- 
moved, said  that  the  term  second  cousins  was  no  more  apph'cable  to  first  cou- 
sins once  removed,  than  it  was  to  first  cousins  twice  removed :  that  the  latter 
stood  in  the  same  degree  of  relationship  to  the  testatrix  as  her  second  cousins 
would  have  done,  if  she  had  had  any,  and,  consequently,  the  court  must  hold 
the  chUdren  of  the  two  surviving  first  cousins  once  removed  to  be  included 
in  the  bequest. 

Mr.  Hayter  appeared  for  the  executors  of  the  testatrix. 
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The  TJce-CSiADcellor  said  that,  in  disposing  of  her  residuary  estate,  the  tes- 
tatrix had  only  two  generations  of  persons  in  her  contemplation,  namely, 
those  whom  she  called  her  second  cousins  and  the  issue  of  such  of  them  as 
weie  dead ;  that  it  was  very  common  for  persons  to  call  the  children  of  their 
first  oousins,  their  second  cousins ;  and,  therefore,  he  must  hold  that  two  sur. 
TiriQ^  first  coosins  once  removed  and  the  children  of  the  one  who  was  dead, 
▼ere alone  entitled  to  the  residue ;  the  two  survivors  taking  one-third  each, 
aod  the  children  of  the  deceased,  the  remaining  third.[l] 


•Parkes  v.  Bott.  [•388] 

IS?:  33d  NoTember. — ^Deod  ;  Construction;  Policy  of  Insurance;  Bonus. 

A  damage  settlement  recited  that  it  had  been  agrreed,  on  the  treaty  for  the  marriagre  that  the  in- 

teidcd  husband  ahoold  insure  his  life  in  the  Rock  Insurance  Office,  in  the  names  of  trustees,  in 

the  warn  of  3000L :  that  the  dividends  of  certain  canal  shares  should  be  applied  in  keeping  the 

fdicy  e«  foot :  that  the  md  smm  of  SOOOi.  under  the  policy,  should  be  settled  in  manner  there- 

uufter  mentioned  ;  and  that,  in  pursuance  of  the  agreement,  the  intended  husband  had  made  an 

.asBiBnee  on  his  life  in  the  Rock  Office,  in  the  sum  of  30002.  in  the  names  of  the  trustees  of  the 

^eid :  and  it  was  declared  that  the  trustees  should  stand  possessed  of  the  policy,  in  trust  for  the 

■Uadad  husband,  until  the  marriaf  e,  and  that,  upon  the  solemnization  thereof,  they  should  stand 

fmmtA  of  tke  mid  tmm  of  3000/.,  when  received  under  the  policy,  npon  certain  trusts  for  the 

Waefit  of  the  intended  wife  and  the  children  of  <iie  marriage.    The  husband  became  bankrupt 

tad  aftenrards  died.     On  his  death,  a  considerable  bonus  was  payable  on  the  3000/.    Held  that 

thfkBAand*8  assignees  were  not  entifi^d  to  the  bonus,  but  that  that  sum,  as  well  as  the  3000/., 

W«|ai  to  the  tmistees  of  the  settlement. 

Bt  the  settlement  on  the  marriage  of  John  Parkes,  the  younger,  son  of 
WaiPakes,  the  elder,  with  Anna  Maria  Rees,  bearing  date  the  28th  of  March, 
1S17,  after  reciting  that  it  was  agreed,  on  the  treaty  for  the  marriage,  that 
Mm  IVrkes,  the  elder,  should  settle,  in  the*  manner  therein  mentioned,  thir- 
teen shares  in  the  Warwick  and  Napton  Canal  Navigation,  and  that  John 
Mes,  the  younger,  should  insure  his  life  in  the  Rock  Insurance  Office,  in 
Bridge  street,  Blackfriars,  London,  in  the  names  of  trustees,  in  the  sum  of 
3M0L ;  for  keeping  which  policy  on  foot,  if  the  interest  and  dividends  of  the 
ciDal  shares  should  at  any  time  be  insufficient  for  that  purpose,  his  father 
Aoald  join  with  him  as  secmity ;  and  further  that,  John  Parkes,  the  younger, 
Aoold  by  his  bond,  secure,  to  trustees,  the  transfer  by  his  heirs,  executors  or 
tdministmtors,  within  three  calendar  months  next  after  his  decease,  of  4400;. 
consols,  into  the  names  of  such  trustees,  to  the  intent  that  the  same, 
together  with  the  ""said  sum  of  3000?.,  under  the  policy,  might  be-  [•389] 
woe  settled  in  the  manner  thereinafter  mentioned ;  and  that,  in  part 
Pursuance  of  the  agreement,  John  Parkes,  the  younger,  had  made  an  insu- 
^^  in  the  said  assurance  office,  in  the  sum  of  3000/.  for  his  life,  in  the 
^^^Qtt  of  the  plaintifiis,  and  that  he  had  also  executed  a  bond  to  the  plaintiffs 

[1]  Vide  CaUecott  t.  HarrtMn,  pott,  457 
^OU  IX.  29 
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for  securing  Ibe  tiaasfer>  into  their  names^  of  the  44002.  ccoboIs,  upon  the 
trusts  of  the  settlement ;  it  was  witiressed  that  John  Paikes,  the  dder,  as- 
signed the  canal  shares  to  the  plaintiffs ;  and  it  was  declared  that  they  should 
stand  possessed  thereof,  in  trust  for  John  Parkes  the  eldor,  his  ezecatois,  &c 
until  the  marriage  should  take  eflbct,  and  of  the  pdicy-  of  assurance,  in  trust 
for  John  Parkes,  the  younger,  his  executorsi  d&Cy  until  the  marriage  should 
take  effect ;  and,  upon  the  solemnization  thereof,  that  they  should  stand  pos- 
sessed of  the  canal  shares,  and  of  the  said  sum  of  3000/.,  when  received  us- 
der  the  policy,  and  the  4400/.  consols,  when  transferred  into  their  names, 
upon  the  trusts  after  expressed,  (that  is  to  say)  as  to  the  canal  shares,  upoii 
trust,  out  of  Uie  interest  and  dividends  thereof,  to  pay  the  premiums,  imty 
and  other  charges  and  expenses  payable  upon  the  policy,  in  order  that  the 
same  might  be  kept  on  foot  so  long  as  the  purposes  of  the  settlement  might 
require,  and,  subject  thereto,  to  pay  such  interest  or  dividends  to  John  Parkes, 
the  younger,  for  his  life ;  and,  upon  his  decease,  upon  trust,  to  invest  the  said 
sum  of  3000^,  when  received  under  the  policy,  in  tlie  purchase  of  reduced 
three  per  cent,  annuities  in  the  names  of  the  then  trustees  of  the  settlement, 
and  to  stand  possessed  as  well  of  the  reduced  three  per  cent,  annuities  so  to 
be  purchased  as  also  of  the  4400/.  consols  and  the  canal  shares,  upon  trust  to 
pay  to  Anna  Maria  Roes  the  interest  and  dividends  thereof,  for  the 
[*390]    then  remainder  of  her  •life,  and,  after  the  decease  of  the  survivor  of 
John  Parkes,  the  younger,  and  Anna  Maria  Rees,npon  trust  to  trans- 
fer and  assign  the  bank  annuities  then  standing  in  the  names  of  the  trustees, 
and  the  canal  shares,  to  the  children  of  the  marrii^ :  and  in  case  there  should 
be  no  such  child,  upon  trust  to  transfer  the  bank  reduced  three  per  cent,  an- 
nuities, being  the  fund  in  which  the  said  sum  of  3000/.,  was  to  be  so  laid 
out  as  aforesaid,  to  the  executors,  administrators,  and  assigns  of  John  Parkes, 
the  younger;  and  to  assign  and  transfer  the  canal  shares  and  the  4400/.  con- 
sols, to  €uch  person  and  persons,  &c.  as  Anna  Maria  Rees  should  appoint,  and, 
in  default  of  such  appointment,  to  her,  her  executors  and  administrators :  and 
John  Parkes,  the  elder,  and  John  Parkes,  the  younger,  covenanted,,  with  the 
plaintiffs,  that,  if  the  interest  and  dividends  of  the  canal  shares  should  at  any 
time  be  insufficient  for  tbat  purpose,  they  would  discharge  the  premiums^ 
duty  and  other  charges  payable  upon  the  policy,  in  order  that  the  same  might 
be  kept  on  foot  so  long  as  the  purposes  of  the  settlement  might  requira 

In  1828  John  Parkes,  the  younger,  became  bankrupt,  and  the  defendant,  Botf, 
was  chosen  his  assignee.  In  1836  he  died,  leaving  his  wife  and  tliree  children 
siuviving.  On  his  death  the  Rock  Assurance  Company  paid  the  trustees  of 
the  settlement  3885/.,  being  the  amount  of  the  sum  insured  by  the  policy 
and  three  bonuses  thereon.  Bott  having  claimed  the  885/.  on  the  ground  tbat 
it  was  a  separate  sum  from  the  3000/.  secured  by  the  policy,  and,  therefore^ 
was  not  subject  to  the  trusts  of  the  settlement,  but  belonged  to  the  estate  of 
J.  Parkes,  the  younger,  the  bill  was  filed  by  the  trustees  against  Bott 
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«m1  Mrs.  Barkes  and  ker  children,  Spraying  that  the  rights  and  in-  [^1] 
terestsof  all  parties  m  the  88K.  might  be  declared  by  the  court 
Mr.  SUurpe,  appeared  for  the  plaintifig,  the  trostees  of  the  settlement. 
Mr.  Jboo6  aqd  Mr.  NeaUj  for  the  assignee  of  John  Parkes,  the  younger, 
contended  that  nodiing  passed,  to  the  tmstees  of  the  settlement,  except  the 
iuro  for  which  the  policy  was  efiected,  as  was  evident  from  the  expression, 
ised  thiooghout  the  deed,  of  die  said  sum  of  30002. 

Mr.  Kmigkt  Bmee^  and  Mr.  Loftua  Wigram^  for  the  cestuiafpie  trusts 
wader  the  settlement,  argued  that  the  bonuses,  as  well  as  the  mm  originally 
iosoied,  were  sabject  to  the  trusts  of  the  settlement :  and  they  cited  Courtney 
r.  FerrersJ^a) 

The  Yice-Chancellor,  having  referred,  during  the  argument,  to  the  pro- 
spectus of  the  Rock  Life  Assurance  Company,  said : — If  the  parties  to  the  set- 
i.^3ient  had  meant  that  the  husband  should  take  the  bonuses,  as  separate 
anl  distinct  from  the  sum  insured,  they  would  have  said  so ;  but  their  mean- 
is?  was  that  the  policy  should  be  settled. 

The  recital  is  that  it  was  agreed  that  John  Parkes,  the  younger,  should 

umre  his  life,  in  the  Rock  Insurance  Office,  in  the  names  of  trustees,  for 

keeping  which  policy  on  foot,  if  the  interest  and  dividends  of  the 

cao&I  shares  should,  at  any  time,  be  insufficient  for  *that  purpose,     f*392] 

his  father  should  join  with  him  as  security;   and,  further,  that  he 

«hoaId,  by  his  bond,  secure,  unto  trustees,  the  transfer,  by  his  heirs,  exe* 

citors  or  administrators,  within  three  calendar  months  next  after  his  decease, 

i  440(K.  consols,  into  the  names  of  such  trustees,  to  the  intent  that  the  same, 

vip^hfir  with  the  said  sum  of  3000/.   under  tlie  said  policy,  might  become 

Tcrdlia  manner  thereinafter  mentioned ;  and  that,  in  part  pursuance  of  the 

fiid  agreement,  the  said  John  Parkes,  the  younger,  had,  on  the  13th  day  of 

(bf  tboi  instant  month,  made  an  insurance,  in  the  said  Assurance  Office,  in 

<Ksaid  sum  of  3000/.  for  his  life,  in  the  names  of  the  trustees:  and  then  it 

f  declared  that,  until  the  marriage  should  take  eflect,  the  trustees  should, 

^  possessed  of  the  canal  shares  in  trust  for  John  Parkes,  the  elder,  and, 

dike  policy  of  assurance,  in  trust  for  John  Parkes,  the  younger ;   and  that, 

npoi!  the  solemnization  of  the  marriage,  the  trustees  should  stand  possessed 

of  the  canal  shares  upon  trust,  by  and  out  of  the  interest  or  dividends  thereof, 

foaitime  to  time,  to  pay  and  defray  the  premiums,  duty  and  other  charges 

vA  expenses  (if  any  there  should  be)  for  the  time  being  payable  upon  the 

iM  policy  o(  assurance,  in  order  that  stick  policy  might  be  kept  on  foot  so 

bttg  as  the  purposes  of  the  settlement  might  require,  and  to  pay  over  the  re- 

Ji-iueor  surplus  of  such  interest  or  dividends,  from  time  to  time,  to  the  said 

JAn  Parkes,  the  younger,  so  long  as  the  expenses  of  keeping  the  said  policy 

wibot,  should  be  borne  out  of  the  said  trust  fund.    Then,  in  the  subsequent 

pnof  the  settlement,  we  find  these  words :  "  And,  upon  the  decease  of  the 

(a)  Ante,  vol.  1,  p.  137. 
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said  John  Parkes,  the  youoger,  upon  inist  lo  lay  out  and  iurest  the  said  sum 
of  3000;.,  when  rooeived  under  the  said  policy  of  insoranoe,  in  the  purchase 
of  bank  reduced  3  per  cent,  annuities*" 

Therefore,  one  of  the  subjects  of  the  settlement  was  the  policy  of 
[*393]  insurance.  And  it  is  to  be  observed  that  no  trust  is  declared,  in 
any  part  of  the  deed,  as  to  any  increase  on  the  sum  for  which  the 
policy  was  effected.  My  opinion,  therefore,  is  that  it  was  the  intention  of  the 
parties  to  settle,  not  merely  a  sum  of  3000/.,  but  the  full  benefit  of  the  pdicy. 
Declare  that  the  sum  of  886/.,  the  amount  of  the  bonuses,  is  sabgect  to  the 
trusts  of  the  settlement.   No  order  made  as  to  the  costs  of  the  assignee.[l] 


Baldwin  v.  The   Society  for  the   Difi^usion  of  Usefui-   Know- 
ledge. 

1838 :  19Ui  NoTcmber. — ^Agreement ;  Specific  Fetfommnce ;  Injunction. 

By  la  agreement  between  the  pleintiffii  and  the  defendant,  the  former,  in  consideration  of  ceitain 
payments  to  be  made  by  them  to  the  latter,  were  to  have  the  exclusiTe  right  of  engraTing  ind 
poblishtng  a  series  of  maps  £nm  drawings  to  be  furnished  to  them,  from  time  to  time,  by  the 
latter.  The  conrt  refiise4  to  restrain  the  defendants  from  acting  in  violation  of  tin  agreement, 
as  it  eoidd  not  compel  the  defendants  to  furnish  the  drawings  ;  and  therafore,  could  not  deciM  s 
specific  performance  of  the  agreement 

The  bill  stated  an  agreement  between  Mrs.  Baldwin  &  Cradock,  book- 
sellers and  publisherSi  and  the  defendants,  by  which  it  was  agreed  that  a 
series  of  maps,  forming  a  complete  atlas  of  ancient  and  modem  geography, 
should  be  published,  by  Baldwin  io  Gradock,  from  drawings  to  be  furnished 
by  the  defendants ;  that  the  sole  and  exclusive  right  of  publishing  and  selling 
the  maps,  should  belong  to  Baldwin  &  Gradock :  that  they  should  pay  the  ex- 
pense of  engraving  the  plates  of  the  maps ;  that  the  maps  should  be  sold  in 

numbers  consisting  of  two  maps  each ;  and  that  Baldwin  ic  Gradock 
'*394]    "should  pay  a  certain  sum  to  the  defendants  for  every  1000  numbers 

sold  over  and  above  SOOO. 
Baldwin  d&  Gradock,  after  having  published  seventy  numbers  of  xaaps 
under  this  agreement,  became  embarrassed  in  their  circumstances^  and  made 
an  assignment  of  their  stock  and  effects  to  trustees  for  the  benefit  of  their  cre- 
ditors. The  insolvency  of  Baldwin  &  Gradock  having,  as  the  defendants  con- 
ceived, put  an  end  to  the  agreement,  they  published  the  three  subsequent 
numbers  of  the  maps  at  their  office  in  Lincoln's  Inn  Fields,  upon  which  the 
bill  was  filed,  by  Baldwin  &  Gradock  and  their  trustees,  praying  that  an  ac- 
count might  be  taken  of  all  sums  of  money  received,  or  which  should  be  re- 
ceived by  the  defendants  or  any  person  on  their  behalf,  in  respect  of  numbers 
71,  72  and  73,  of  the  publication,  or  any  other  numbers  that  they  might  there- 

[  1  ]  Vide  Lue^$  r.  Bvni,  3  Keen,  136. 
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r,  publish  or  cause  to  be  publishedi  otherwise  than  by  or  through  the 
niiSsasthe  publishers  thereof  under  the  agreement;  and  that  they  might 
ordered  to  pay  o^er,  to  the  plaintiffs,  what  should  be  found  due  on  the  said 
oant,  the  plaintifib  ofiering  to  make  to  the  defendants  all  the  payments 
ich  voald  have  been  made,  or  would  thereafter  be  made,  by  Baldwin  & 
Miock,  in  the  due  execution  of  the  agreement,  and  otherwise  fully  to  per- 
m  the  same  on  their  part^ :  and  that  the  defendants  might  be  ordered  to 
ircf  up,  to  the  plaintifiis,  all  the  copies  of  the  maps  contained  in  the  said 
ee  numbeis,  or  which  should  be  contained  in  any  future  numbers  of  the 
}licatioD,  which  they  might  thereafter  publish  or  cause  to  be  published 
errise  than  through  or  by  the  plaintiffs  as  the  publishers  thereof  under  the 
reement,  and  also  the  engraved  plates  used  or  to  be  used  for  printing  the 
[  said  maps,  or  any  maps  being  part  of  the  before  mentioned  series ; 
ad  chat  the  rights  and  interests  of  the  plaintiffs,  under  the  agree-  [*395] 
ni might  be  declared,  protected  and  enforced;  and  that,  in  the 
9fltitne,the  defendants  might  be  restrained  from  selling  or  exposing  to  sale, 

otherwise  disposing  of  numbers  71,  72  and  73 ;  and  from  causing  to  be 
lated,  aad  selling  or  exposing  to  sale  any  other  numbers  which  should  be 
\  nambered  or  ctescribed,  or  be  published  in  such  a  form  as  to  purport  to 
ucoDtinoation  of  the  work  of  which  the  first  seventy  numbers  had  been 
dbdshed  by  the  plaintiffs :  and  that  they  might  be  also  restrained  from 
mstiDg  or  causing  to  be  printed,  and  from  selling  or  exposing  to  sale  any 
i  the  maps  being  part  of  the  intended  series  of  maps  before  mentioned. 

Mi.  Wigram  and  Mr.  James  Russell  now  moved  for  the  injunction. 
Tvy  tiled  Hogg  v.  Kirbj/.{a) 
Mr.  hdghi  Brucey  Mr.  itico(,  and  Mr.  Booths  for  the  defendants,  cited 

C^b  T.  iVtce,(6)  Kemble  v.  Kean(c)  and  Kimberley  v.  Jennings^d) 
Tag  FicE-^yHANCELLOR,  after  stating  other  grounds  for  refusing  the  mo- 
1300 aid:— How  can  I  compel  the  Society  for  the  Diffusion  of  Useful  Know- 
'^^ge.  to  furnish  the  plaintiffs  with  drawings  uf  maps,  from  the  engraving 
^  poblishing  of  which  they  are  to  derive  a  profit  7  If  I  cannot  do  so,  the 
pruKiple  which  Lord  Eldon  adopted  in  Clarke  v.  Price[l]  applies :  and,  as 
I  am  miabie  to  compel  a  specific  performance  of  the  agreement  between 
Messrs.  Baldwin  &  Cradock  and  the  Society,  I  cannot  grant  the  injunction, 

*^  is  merely  ancillary  to  what  the  court  may  do  at  the  hearing  of  the 

eaBsc[2] 

'V  «  Vet^lS,       (M  J.  Wil»n'i  C,  C.  157.        (c)  Ante,  vol.  6.  p.  333.        {d)  Rid.  340. 

'X  "Hie  niier  will  find  a  etatement  of  that  caae  by  McCoun,  V.  C.  in  Hamblin  t.  Dinner 
.*'*^%  F«dv.  Oh.  Rep.  533,  who  has  followed  out  the  principle  of  the  case  in  the  text,  which 
*u  labiequeBt  to  his  decision,  and  of  the  two  cases  in  the  sixth  yolame  of  Simons  of  which  he 
^  Ml  twtn  St  the  Ume  of  his  decision. 

X  That,  is  general,  the  performance  of  a  mere  perunal  act  will  not  be  enforced  in  eqoity,  but 
*^  the  putiM  wm  be  left  to  their  remedy  at  law,  see  besides  the  cases  cited  m  the  text,  Z><  Ri- 

".^wH  r.  Cmetti,  4  Paige,  264.    Hamblin  t.  Dinuefard,  2  Edw.  Ch.  Rep.  538.     Thombury  v. 
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[•396]  •GaowpooT  v.  Mandbr.  i 

1840:  iCth  Jtine^— Pleadinjf.  j 

Where  a  penon  named  aa  a  defmdant,  diea  before  appearanee,  an  original  Ull,  and  not  abttf ! 

revivor,  ongbt  to  be  filed  againit  hif  penonal  repreaenUtnre. 

» 

A  PERSON  named  as  a  defendant,  died  before  appearance :  upon  which  b 
plaintifis  filed  a  bill  of  revivor  against  his  personal  representative. 

The  Vice-Chancellor  said  that  his  attention  had  been  often  called  to  tb; 
point  when  he  was  at  the  bar,  and  that  he  had  always  considered  it  to  be  !^ 

BeviU,  1  Yo.  A,  CoU.  C.  C.  554.    Brougk  ▼.  Oddy,  1  Rui.  &  M.  55.    Hooper  t.  BT9iirick, 

8im.  47.  But  the  general  rale  eeema  to  be  i abject  to  eome  pretty  broad  ezcepUoDB,  which  i^mc 
destroy  its  character  as  a  rale.  Thas,  a  specific  peribrraance  was  decreed  of  a  corenant  by  vht;i 
the  defendants  were  "  to  eonstmet  and  forerer  thereafter  maintain  one  neat  archway,  taf&cieiib  ' 
permit  a  loaded  carriage  of  hay  to  pass  under  the  arehwayi  at  snch  place  as  the  plaiatiC  1«  ^  • 
and  assigns,  should  think  most  conTsnient  in  his  pieasure  grounds,  and  should  form  and  emfk^ 
the  approaches  tc  such  archway."  Knight  Brace,  V.  C.  savs;  Consistently  with  the  pciocipicrf 
the  case  of  Flint  ▼.  Brandon,  (8  Ves.  162,)  with  which  I  agree,  it  is  competent  to  thit  eoiiitio> 
terfere  to  enforce  the  specific  performance  of  a  contract  by  a  defendant  to  do  defined  work  cfa 
his  property,  in  the  performance  of  which  the  plaintUT  has  a  material  interest,  and  which  is  b« 
capable  of  adequate  compensation  in  damages.  The  defendants  haTiug  purchased  land  isteoN!- 
ing  the  plaintiff's  land,  contracted  to  make  a  communication  for  carriages,  through  thclaadtiis 
acquired  by  them,  for  the  plaintiff,  from  one  side  to  th#  other.  The  defendants  hare  scqaiR<ipr»' 
perty  under  that  contract,  and  iti  performance  is  now  resisted ;  for  what  reason  it  does  not  ra  !ii< 
(deadings  plainly  appear.  Damages  would  not  be  an  adequate  compensation.  In  my  opiniontiv 
plaintiff  has  a  right  fo  specific  performance,  and  it  is  competent  to  this  court  to  say  tbst  the  vA 
^)iall  be  properiy  done.  The  company  seem  to  think,  that  the  couit  mi^t  deal  mere  leaisnilvvii) 
them  than  a  jury ;  in  that  they  are  probably  right,  for  this  would  possibly  be  a  case  for  Tcry  Ikitt 
damages.  There  is  no  difficulty  in  enforcing  such  a  decree.  The  court  has  to  order  the  thiac'^ 
be  done,  and  then  It  is  a  question  capable  of  solution  whether  the  order  has  been  obeyed.  Ts* 
company  is  bound  to  perform  the  agreement ;  but  on  the  other  hand  the  plaintiff  mint  pre  t^ 
oampany  OTery  facility  for  maUog  the  approaches,  and  most  pat  them,  ts  I  wideistsnd  he  la^* 
takes  to  do,  into  possession  of  the  land  necessary  for  such  approaches.  Though  this  is  not  a  jn^* 
meat  after  all  the  deliberation  which,  under  other  circumstances,  I  shoald  have  bestowed  on  the  cs^i 
yet  my  present  opinion  is  clearly  as  I  hsTe  stated."  Storer  ▼.  Great  Weetern  Railway  Cmft^- 
9  Yo  &  Coll.  G.  C.  48.  The  reasoning  of  the  Vice-Chancellor  in  the  last  cited  case  esnnot  t*i^ 
be  restricted  to  eases,  "  such  as  relate  to  property  of  some  kind ;  and  not  where  penoosl  ferrits 
are  sought  to  be  compelled."  Hamhlin  ▼.  Dinneford,  8  Edw.  Ch.  Rep.  531.  In  JTerrif  v-^^' 
ffnan,  18  Ves.  437,  an  author  who  had  covenanted  not  to  write  any  dramatic  perfbrmaoce  i^ 
another  theatre,  was,  by  injunction,  restrained  fhim  violating  the  covenant  (See  a  statemeat^ 
that  case,  3  Edw.  Ch.  Rep.  532.)  So,  an  author,  who  had  sold  his  copyright  in  a  work,  and  (^ 
nanted  not  to  publish  any  other  to  its  prejudice,  was  restrained  by  injunction  from  so  dckng-  ^' 
field  V.  Niehalaon^  3  Sim.  dc  Stu.  1.  In  Kemhle  v.  JTeim,  G  Sim.  333,  the  proprietors  of  Cobt^ 
Garden  Theatre  had  agreed  with  an  actor,  that  he  shoald  act  for  twenty-four  nights,  during  a  t(^ 
tain  period  of  time,  at  their  theatre,  and  that  in  the  meantime,  he  should  not  act  at  sny  otherpltf* 
in  London.  Shad  well,  V.  C,  held  that  the  court  could  not  enforce  the  positive  part  of  the  contn^-* 
and  therefore  it  would  not  restrain  by  injunction  a  breach  of  the  negative  part.  Mr.  I  ^^^' 
after  stating  the  case  of  Kemhle  v.  JTean,  observes ;  <*  In  his  judgment  the  Vice-rbaneellor  ces- 
mented  at  large  npou  the  cases  of  Morrie  v.  Cobnan,  ^ud'Clark  v.  Price,  from  which  he  lab^* 
to  distinguish  the  case  before  him.  His  reasoning,  it  must  be  confessed,  has  not  relieved  the  t» 
jeet  from  all  doubt."  S  Equity  Jurisprudence,  $  958,  n.  1.  And  see  Hill  v.  Oomme,  1  Bear.  5^ 
Ckmnpiim  v.  Brawn,  6  Johns.  Ch.  Rep.  405,  tt  eeq. 
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Itled  rale  that,  in  such  a  case,  a  bill  ought  to  be  filed,  agsdnst  the  personal 
presenutiye  of  the  deceased,  whiefa  would  he  an  originai  bill  as  far  as  re- 
ected  the  defendant,  but  a  supplemental  bill  with  respect  to  the  suit ;  and 
B  Honor  ordered  the  cause  to  stand  over  in  order  that  such  a  bill  might  be 
ed.  ^ 

Mr.  Knight  Bruce^  Mr.  Spenee^  Mr.  Jdeob^  Mr.  Temple^  Mr.  Jeremy ^  Mr. 
arrtfj  Mr.  Bazalg^tte^  Mr.  Rogers^  and  Mr.  Narie^  appeared  for  the  differ- 
ic  parties.  x 


•Thompson  v,  Kendall.  [*397} 

^0  :  16tii,  19th,  and  20th  June^—IiiBolTeiit ;  Costs ;  Foreclorare. 

ke  UMgnee  of  ttn  inaolvent  mortgagor,  who,  by  hia  answer  to  a  bill  of  foreclosiiro,  disclaimed, 
lad,  before  the  bill  was  filed,  had  consented  to  join  in  conreying  the  estate  to  the  mortgagee  and 
bsd  ^iliibated  the  insolvent's  estate  amongst  the  creditors,  was  ordered,  at  the  hearhig  to  be  paid 
\m  coats  of  the  suit,  by  the  plaintiff. 

This  was  a  foreclosure  suit. 

About  three  years  after  the  mortgage  had  been  made,  the  defendant  Ken-* 
lall,  the  mortgagor,  took  the  benefit  of  the  insolvent  debtors'  act,  and  the 
lefendant  Kitching  was  the  assignee  of  his  estate.    Kitchin?,.  in  his  answer  i 
>aid  that  he  did  not  claim  any  estate,  right  or  interest  in  or  to  the  mortgaged 
premises  which  passed  to  him  as  assignee,  he  believing  that  the  same  were 
mortgaged  for  considerably  more  than  they  were  worth :  that  in  July,  1838, 
the  plainliS^s  solicitors  informed  him  that  Kendall  was  ready  to  convey 
the  pranises  to  the  plaintiff,  and  that  he  was  a  necessary  party  to  the  con- 
veyance, as  assignee,  and  desired  him  to  inform  them  to  whom  they  were 
to  send  the  draft  for  perusal  on  his  behalf:  that  he  directed  the  draft  to  be 
sent  to  his  solicitor,  and  the  same  was  afterwards  sent  to  and  approved  of  by 
his  solicitor,  and  then  returned  to  the  plaintiff's  solicitors :  after  which  time 
no  commnnication  whatever  was  made,  by  the  plaintiff  or  her  solicitors,  to 
the  defendant  or  his  solicitor,  until  he  was  served  with  the  subpoBua :  that 
he  had  dulv  distributed  all  the  assets  of  the  insolvent,  which  had  come  to 
his  hands,  amongst  the  creditors ;  and,  under  the  circumstances  aforesaid, 
he  disclaimed  all  estates,  right,  title  and  interest  in  and  to  the  mortgaged 
promises,  and  claimed  to  be  paid  his  costs  of  the  suit,  by  the  plaintiff. 

*Mr.  Wigram  and  Mr.  Solomon  Atkinson  for  the  plaintiff  [•398] 

Mr.  Wrajf  for  the  defendant  Kitching. 

Mr.  Si$rumM  for  the  defendant  Walker,  a  mortgagee  prior  to  the  plaintiff. 

The  defendants  Kendall  and  wife  did  not  appear  at  the  hearing. 

The  plaintiff's  counsel  proposed  to  dismiss  the  bill,  as  against  the  defend- 
ant Walker,  with  costs,  and,  as  against  the  defendant  Kitching,  without 
costs ;  and  to  take  a  decree  of  foreclosure  against  Kendall  and  wife  only. 
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Mr.  Wray  contendedthat,  as  Kitching  disclaimed,  and  had  disposed  of  the 
insolyent's  assets^  and  as,  before  the  bill  was  filed,  he  had  consented  to  join  in 
conveyuig  the  mortgaged  premises  to  the  plaintiff,  he  ought  to  be  paid  his  costi 

Mr.  Wigram  and  Mr.  S.  Atkinsffn  contended  that  Kitching  was  not  en- 
titled to  his  costs ;  and  cited  Collins  v.  Shirley,{a)  Barry  v.  Wrapr 
Mountfcrd  v.  iSi:o//,(c)  Woodward  v.  Hadden/d) 

The  Vick-Chancsllor  : — ^You  have  unnecessarily  thrown,  upr. 

[*399]    the  assignee,  *the  expense  of  coming  to  the  hearing,  in  a  case  what 

he  says,  by  his  answer,  that  she  disclaims  all  interest  in  the  mortgagee 

estate,  and  that  he  has  distributed  the  assets  of  the  insolvent  amongst  the  crdt 

tors.  It  seems  very  hard  that,  in  such  a  case,  the  assignee  is  not  to  have  his  cosb 

Before  I  decide  the  point,  I  must  look  to  see  how  the  case  of  Collm  r 
Shirleffj  stands  in  Reg.  Lib. 


20th  June. — ^The  Yice*Chancellor  : — I  have  examined  the  case  ef 
Collins  V.  Shirley,  in  Reg.  Lib.  A.  1829,  fo.  2325,  B. ;  and  I  find  that  h 
statement  in  the  printed  report,  that  the  assignees  said  they  would  have  I^ 
leased  the  equity  of  redemption,  if  any  application  for  that  purpose  had  ber. 
made  to  them,  does  not  appear,  from  the  Registrar's  book,  to  have  been  z 
their  answer;  but  they  said  that  all  the  real  and  personal  estate  of  the i: 
solvent,  had  been  and  then  was  vested  in  them ;  and  then  they  disclainux 
all  interest  in  the  mortgaged  premises  and  the  equity  of  redemption  tberecv'; 
so  that  they  admitted  that  they  had  the  interest  and  then  disclaimed  i: 
and  that  admission  not  only  made  it  necessary  to  bring  them  to  the  heariii: 
but  also  showed  that  they  had  a  fund  to  answer  all  the  costs  to  which  h] 
might  be  subjected  by  being  brought  to  the  hearing. 

Here  the  assignee  disclaims,  and  also  states  that  he  was  ready  to  join,  w;'> 
the  uiortgagors,  in  conveying  the  mortgaged  estate  to  the  plaicd 
MOO]  and  that  all  the  estate  *of  the  insolvent  which  has  come  to  his  hai]Q>, 
has  been  distributed  amongst  the  creditors :  so  that  there  is  no  fon^^ 
applicable  to  answer  the  costs  of  bringing  him  before  the  court :  and,  db 
der  these  circumstances,  I  think  that  the  plaintiff  ought  to  pay  the  costs  of 
bringing  the  assignee  before  the  court[l] 

(a)  1  Ron.  &  Myl.  636.    (6)  Beames  on  Costs,  392.    (<:)  3  Madd.  34.    (<0  Ante,  to!  4  p.  6i^ 

[1]  The  aboTe  is  a  case  in  which  exeeptio  probat  regulam.  The  aAsi^eea  of  an  insolTeGi,^ 
bankrupt  mortga^r,  cannot  place  theinselTea  in  a  better  situation,  as  regards  costi»  thao  thr  - 
solvent  or  bankrupt  whom  they  represent  The  value  of  the  security  of  the  mortgagee  is  tot  tc  ^ 
diminished  by  any  proceeding  of  the  mortgagor,  or  those  who  immediately  lepfesenthim.  So,i^ 
provisional  assignee  of  the  Insolvent  Court,  made  a  defendant  in  a  cause,  in  respect  of  hii  a^ 
in  the  property  of  an  insolvent  debtor,  assigned  under  the  stat.  1  and  2  Vict  c.  110,  uinthts^ 
situation  with  respect  to  costs,  as  the  insolvent  himself  would  have  been  ;  and,  therefore,  on  '^ 
of  foreclosure,  the  mortgagor  being  an  insolvent  debtor,  and  tlie  equity  of  redemption  retted  n^ 
provisional  assignee,  the  proviMonal  assignee  is  not  enthted  le  his  costs  of  potting  in  an  vaf*^ 
Wigram,  V.  C.  says :  *'  This  is  a  bill  by  a  mortgagee,  for  foreclosure  against  an  inBolreiit  tDtHf' 


CASES  IN  CHANCERY.  400 


l840^WilI}aiiM  ▼.  Maodomielt. 


Williams  t^.  Macdonncll. 

l<40  :  llth  wmi  19Ui  Janew— -New  Ordera ;  Coootraotion  of  the  17th  amended  Order. 
The  woffida;,  ■*  the  eecond  term  then  next  foUowiag,"  iir  the  17th  amended  order,  mean  at  the  eeeond 
term  Mowiafg  the  undertakingr  to  epeed,  but  following  the  day  on  which  the  order  for  the  oom- 
to  examine  witnesKs,  ia  served. 


The  16th  amended  order[l]  requires  that  a  plaintiff,  in  order  to  prevent 
his  hill  from  heing  dismissed  for  want  of  prosecution,  shall  appear  upon  the 
motion  to  dismiss,  and  give  an  undertaking  to  file  a  replication,  and  serve  a 
subpoena  to  rejoin ;  and,  in  case  he  requires  a  commission  to  examine  wit- 
nesses, shall  obtfiin  and  serve  an  order  for  such  commission  within  three 
Teeks  from  the  date  of  the  undertaking :  and  that,  in  case  the  plaintiff 
dct  appear  upon  the  motion  to  dismiss  and  give  the  undertaking,  then  all  the 
nles  and  regulations,  with  respect  to  the  commission  and  the  return  thereof, 
ic-  expressed  in  the  next  order,  shall  apply  to  all  cases  under  the  16th  order. 
The  19th  order[2]  directs,  that  the  commission  to  examine  witnesses,  shall, 
« the  latest,  be  returnable  on  the  first  return  of  the  second  term  then  next 
f:riOwing ;  and^  that  the  plaintiff  shall  give  his  rules  to  produce  witnesses 
lad  pass  publication,  at  the  latest,  in  the  same  term,  and  shall  set  down  his 
caose  for  hearing,  and  duly  serve  the  subpoena  to  hear  judgment  in  the  suc- 
ceeding term. 


v^* 


interest  has  become  vested  in  the  defendant,  Sturgis,  the  provinonal  assignee.     It  is 
■JMtiwI.thata  decree  of  foreclosure  must  be  made  ;  and  the  only  question  is,  whether  the  costs  of 
the  TieniDaal  asaignee  are  to  be  paid  by  the  mortgagee,  he  being  allowed  to  add  them  to  his  debt? 
T^  yransmial  assignee  has  not  disclaimed,  hot  has  fiJed  an  answer ;  and  that  answer  made  it  in- 
AspMaUy  aseeasary  that  the  plaintiff  should  bring  the  cause  to  a  hearing  against  him,  dtc*    Now, 
■  pDadfktihere  can  be  no  doubt  as  to  the  decree  I  ought  to  make.    The  estate  at  law  belonga 
le  Ike  asMgagae,  notwithstanding  the  insolvency.    In  this  court,  it  would  belong  to  the  mortgagor! 
tf  saffoit,  but  only  upon  terms  of  his  paying  to  the  mortgagee  his  principal,  interefet  and  costtt 
It  ■  dear  thai  the  mortgagor,  if  solvent,  coold  not  compel  the  mortgagee  to  do  that  whieb  the  pro* 
liauasl  smignrn  asks,  nor  could  an  assignee  for  value,  nor  eouM  an  assignee  in  bankmptcy,  although 
a  ibat  ease  the  proceeding  is  in  imoitum.    Upon  what  principle  then,  can  the  mortgagor  by  a  vol- 
ntaiy  pneeeding  of  his  own,  in  claiming  the  benefit  of  the  insolvent  debtor's  act,  vary  the  ordinary 
zgfali  of  the  mortgagee,  by  requiring  him,  in  effect,  to  make  a  further  advance  upon  the  secnrityy 
athesbape  of  a  payment  in  respect  of  the  coats  of  the  provisional  aasignee  ?    How  could  such  a 
piaciple  as  that  which  is  insisted  upon  be  applied,  if,  as  might  happen,  the  mortgagee  was  also  in* 
■Ifcat  ?    On  principle,  I  am  satisfied  that  I  cannot  give  the  provisional  assignee  the  costs  which 
kechusa    I  do  not  think  the  sufficiency  or  insufficiency  of  the  assets  of  the  insolvent,  to  reimburse 
fte  pnviaonal  assignee  his  coats  of  the  suit,  ought  to  make  any  difference  in  the  case.    The  ground 
of  aydeeaiog,  founded  on  Hunter  v.  Pugh,  (1  Hare,  307,  note,)  is,  that  the  provisional  assignee 
ttu/k  m  the  same  position  as  the  insolvent ;  neither  can  have  a  right  to  impair  the  security  of  the 
oi&ar  by  iacreauig  the  charge  npon  the  property."    AppUhy  v.  Duke,  1  Hare,  303.    And  see 
Jhattr^,  Pugk,  before  Lord  Cottenham,  id.  307,  note.    Cash  v.  Belcher,  id.  310.    Maseey  v. 
Hm,  id.320.    Bray  v.  Wtwt,  poet,  429.     Tipping  v.  Power,  1  Hare,  408.    1  Russ.  &  M.  638,  note, 
Aa-td. 
[1]  Tide  1  RnsB.  A,  M.  770. 
13]  Tids  I  Bxm,  6l  M.  771. 
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1840^frdliaaw  ▼.  Maodonnell. 


[•401]  *In  thui  case,  the  defendants  Macdonndl  and  wife  moved  to  dismiss 
on  the  25th  of  March.  The  plaintiff  appeared  on  the  motion  and 
undertook  to  speed ;  and,  in  pursuance  of  that  undertaking,  he  filed  a  lepli- 
cation  on  the  14th  of  April,  and  on  the  following  day,  which  was  thefnt 
day  of  Easier  term^  he  served  a  subpcsna  to  rejoin  and  obtained  and  senei 
an  order  for  a  commission  to  examine  witnesses. 

The  order  which  was  drawn  up  on  the  undertaking  to  speed,  required  the 
plaintiff  to  give  his  rules  to  produce  witnesses  and  pass  publication  ia  Triir 
ity  term,  and  to  set  down  the  cause  for  hearing,  and  serve  a  subpceoa  to 
hear  judgment,  returnable  in  Michaelmas  term. 

On  a  motion  being  made,  by  the  plaintiff,  to  discharge  this  order,  on  the 
ground  that  Michaelmas  term  ought  to  have  been  mentioned  in  it  instead 
of  Trinity,  and  Hilary  instead  of  Michaelmas ; 

The  Vice-Chancellor,  after  consulting  Mr.  Colvillc,  the  Registrar,  held  that 
the  objection  was  well  founded,  the  words ;  ^'  then  next  following,"  in  the 
17th  order,  being  referrible,  not  to  the  date  of  the  order  made  on  the  under- 
taking to  speed,  but  to  the  day  on  which  the  order  for  the  commission  to  ex- 
amine witnesses  is  served  ;  and,  as,  in  this  case,  the  order  for  the  commis- 
sion was  served  in  Easter  term,  the  order  on  the  undertaking  to  speed  ought 
not  to  have  required  the  plaintiff  to  give  rules  to  produce  witnesses  and  pnss 
publication  until  Michaelmas  term,  or  to  set  down  the  cause  and  serve  the 

subpoena  to  hear  judgment,  imtil  Hilary  term. 
[•402]        *Mr.  Kniffhi  Bruce  and  Mr.  Rolt  appeared  in  support  of  the  mo- 
tion. 

Mr.  Jacob  and  Mr.  Campbell  opposed  it.(a) 

(a)  The  followiii(r  jg  the  fonn  of  the  order  on  the  nndertaklDg  to  epeedt  u  coatiiBed  ia  Mr. 
Danieiri  Treet  on  Practice,  toI.  2ii,  p.  375,  b :  '<  That  the  ptaintiiT  do  file  a  repKoatioe  tad  mm 
■nbpoenas  to  rejoin,  and'  obtain  and  lerve  an  order  for  a  eommierion  to  examine  witneae*,  if  1» 
nquirei  anch  commiMion,  within  three  weeka  from  tkh  time,  and  gire  mice  to  prodooe  wltmmi 
and  paaa  pnbiioation  in  term  {the  twm  rust  ^t  one  ^ftar  the  &rier)  and  eet  down  tbe  cant 

fbr  hearing,  and  eerve  aubpoenaa  to  hear  judgment  in  tenn  next  «iU  tkiri  Um  tfur 

the  dMte  oftkt  order)  or,  in  deiianlt  theieof,  that  tbe  plaintiff'a  biU  do  atand  dkmiaaed  oot  of  tba 
court  with  coata,  the  plaintiff  to  pay  to  the  defendant  the  ooata  of  thia  appUcaCion,  to  be  taied  by 
the  Maater  in  rotation,  in  caae  the  partiea  difier." 


CASES  IN  CSANGERY.  404 


1838.— CIOWM  ▼.  CioWMT. 


Clowes  v,  Clowes.  [MOS] 

16)9 ;  93d  No?tmber.^-Wm  ;  Conftructioiu 

rcautorcoameneed  h»  will  aa  follotra :  '<  All  my  property  in  the  leyeral  public  funds,  excepting 
that  ii  tiM  three  per  cent,  eonaole,  if  to  be  sold  out,  and,  after  defraying,  fW>m  the  produce  there- 
•f.  Bf  Inerd  eipenaea  and  debts,  the  remainder  is  to  be  placed  in  the  three  per  cent  oonsois,  in 
whkk  fud  1  BOW  stand  poosassed  of  37002.  capital  stock.  The  annual  diyidends  I  leave  in  tmst 
t»  Bj  executor  and  executrix,  to  be  by  them  paid,  as  the  dividends  shall  become  due,  to  the  per- 
mta  nader-flientioned  daring  their  natural  lives,  namely.  302.  per  annum  to  my  niece  H.,  and  20^ 
per  aBBBa  to  my  nieee  &**  The  testator,  in  a  subsequent  part  of  his  will,  gave  all  his  household 
fanitavB  and  all  his  property  of  every  kind,  not  spteifitd  abovtt  to  his  wife.  Held  that  the  capi- 
tal pndadag  the  two  yearly  sums  of  30t  and  20i.  passed  to  the  wife,  subject  to  the  payment  of 
tkae 


James  Cobb,  by  his  will  dated  the  14th  of  December,  1807,  disposed  of 

kis  property  in  the  following  words : — "  All  my  property  in  the  several  public 

foods,  excepting  that  in  the  three  per  cent,  consolidated  annuities,  is  to  be  sold 

r4it,  and,  after  defraying,  from  the  produce  thereof,  my  funeral  expenses  and 

my  just  debts,  and  paying  therefrom  the  sum  of  190/.,  which  I  bequeath  to  my 

<!etr  brother  John  B.  Cobb,  the  lemainder  is  to  be  placed,  as  soon  as  conveni- 

ntly  may  be,  in  the  three  per  cent,  consolidated  annuities,  in  which  fund  I 

WW  stand  possessed  of  3700Z.  capital  stock.    The  annual  divideuds  upon 

^^■ggregate  stock,  which  I  compute  altogether  at  SOO/.  per  annum,  I  leave 

in  trust  to  my  executrix  and  executor  hereinafter  named,  to  be  by  them  paid, 

u  the  said  dividends  shall  become  due,  to  the  persons  under-mentioned,  dur- 

ffl«  their  natural  lives,  viz.  :— 

^HaW.  per  annum  to  my  dear  wife  Mary  Cobb ;  at  her  death,  3W.  per    [MOd] 
annum  to  my  niece  Harriet  Cobb,  and  20/.  per  annum  to  my 
oifice  Sophia  Cobb  :  the  remaining  1002.  per  annum,  and  the  stock 
producing  the  same,  to  be  bequeathed,  by  my  wife,  in  full  property, 
to  any  of  the  parties  named  in  this  my  last  will  and  t^tament,  in 
such  noanner  as  she  may  think  proper :  or,  if  she  should  die  intes- 
tate, then  the  said  100/.  per  annum  to  go  to  the  survivor  or  to  the 
survivors  of  my  five  nieces  named  in  this  my  last  will,  in  equal 
shares,  and  she  or  they  shall  thenceforth  possess,  in  full  property, 
the  stock  producing  such  annual  dividend  of  100/.  per  annum. 
U  to  my  sister,  Ann  Crawford  Drew,  during  her  life ;  at  her  decease,  to 
my  wife,  and,  at  the  decease  of  my  wife,  tho  stock  producing  the 
said  dividend  to  the  survivor  or  survivors  of  my  five  nieces,  in  full 
property  and  in  equal  shares,  as  above  mentioned. 
60  to  my  niece  Ann  Drew. 
^tomy  niece,  Elizabeth  Drew. 
%  to  my  niece,  Sophia  Browne. 

^  per  annum." 
"(f  the  three  last  mentioned  bequests,  the  share  of  the  party  who  may 
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die  first,  shall,  at  her  death,  go  to  the  survivors  in  equal  proportions,  and  the 
last  survivor  shall  possess  the  whole,  and  also,  in  full  property,  the  stock 
producing  the  said  dividend  or  dividends.  If  circumstances  sbcmld 
[*405]  occur  to  increase  or  diminish  the  ^amount  of  capital  stock  in  aoy 
public  funds  whereof  I  now  stand  possessed,  the  amount  of  every 
bequest  above  mentioned,  excepting  that  of  100/.  to  my  brother,  is  to  l)e 
proportionably  increased  or  diminished.  I  bequeath  all  my  books,  manuscripts 
and  music,  and  my  piano  forte  to  my  brother.  I  bequeath  all  my  household 
furniture  and  tdl  my  praperiy  of  et^ery  kind  $oever  not  specified  above,  to 
my  dear  wif<^.  I  nominate  and  appoint  my  said  wife  and  my  brother  as  ex^ 
cutrix  and  executor  of  this  my  last  will." 

The  Solicitor  General  and  Mr.   O,  L.  Russell^  for  the  plaintiffs,  who 
claimed  under  the  testator's  widow.    There  is  no  mention,  in  the  will,  of  the 
capital  stock  producing  the  two  sums  of  30/.  and  20/.  a  year  given  to  the  tes- 
tator's nieces,  Harriet  Cobb  and  Sophia  Cobb ;  but  the  capital  prodnciog 
each  of  the  other  yearly  sums,  is  mentioned.    The  court  never  holds  that 
there  is  an  intestacy  unless  there  is  an  absolute  necessity  for  it ;  and  we  say 
that  the  capital  of  those  Wo  yearly  sums,  wfis  part  of  the  residue,  and  pass- 
ed,  as  such,  to  the  testator's  widow. 
Mr.  Kinglake  appeared  for  the  surviving  executor. 
Mr,  Knight  Brace  and  Mr.  Prior,  for  the  otlier  defendants,  contended 
that  the  capital  of  the  two  sums  of  30/.  and  20/.  a  year,  either  passed,  by  the 
will,  to  the  two  nieces  absolutely,  or  was  undisposed  of.    They  said  that  the 
word  "  specified,"  meant  "  mentioned,"  and  could  not  receive  the  same  con- 
struction as  "  given  or  bequeathed  ;"  and  that  the  testator  had  sped- 
[*406]    fied  the  'capital  of  the  two  sums,  though  he  had  not  disposed  <^it 
Davers  v.  Dewes.{a) 
The  y icb*Chancellor  : — It  is  plain  that  the  testator  was  not  skilled  ia 
professional  language :  but  it  seems  to  me  to  be  perfectly  plain  that  he  in- 
tended his  nieces,  Harriet  and  Sophia  Cobb,  to  take  only  life  interests  in  the 
sums  bequeathed  to  them:  for,  in  every  case  in  which  he  intended  togi^e 
an  absolute  interest,  he  has  used  the  expression,  **  in  full  property."    Besides, 
in  the  preceding  part  of  his  will,  the  testator  says :  "  The  annual  dividends 
upon  the  aggregate  stock,  which  I  compute,  altogether,  at  300/.  per  annum, 
1  leave  in  trust  to  my  executrix  and  executor  hereinafter  named,  to  be  by 
them  paid,  as  the  dividends  shall  become  due,  to  the  persons  under-mentioned, 
during  their  natural  lives  :•  now  Harriet  Cobb  and  Sophia  Cobb  are  two  of 
the  i>ersons  under-mentioned ;  and,  therefore,  the  question  does  not  admit  d 
doubt. 

The  next  question  is  whether  the  capital  of  the  sums  given  to  those  trro 
ladies  for  their  lives  passed  to  the  widow  as  a  part  of  the  residue,  or  whether 
it  is  undispos^  of.    1  think  that  the  testator,  when  he  used  the  expression; 

(«)  3  P.  W.  40. 
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all  my  property  of  every  kiod  soei^r  not  specified  above,"  meant  interest 
tot  bequeathed  io  property  which  he  might  have  before  mentioned. 

In  Davers  v.  Dewes^  the  testator,  after  giving  his  goods  and  furniture  in 
^heevely  tioase  to  his  wife,  for  her  life,  declared  that  he  would  dispose  of 
hose  articles,  after  his  wife's  death,  by  a  codicil  ;  and  then  he 
bequealhed  the  residue  of  his  personal  estate,  not  before  dispo-  [*407] 
ieil  of  or  reserved  to  be  disposed  of  by  his  codicil,  to  his  wife.  So 
btLt  he  did  not  give  to  her  all  the  property  which  he  had  not  disposed  of  by 
115  will  or  which  he  might  not  dispose  of  by  his  codicil ;  but  expressly  ex* 
repied,  oat  of  the  residuary  bequest,  the  property  reserved  to  be  disposed  of 
by  his  codicil :  and,  consequently,  his  wife  could  not  be  entitled  to  the  goods 
ind  famiture  absolutely,  notwithstanding  he  made  no  disposition  of  those 
&mcles  by  either  of  the  codicils  to  his  will.  But,  in  this  case,  I  think  that 
the  testator  meant  to  include,  in  the  residuary  bequesti  the  interests  which 
be  had  not  before  disposed  of  in  the  stock  which  he  had  before  mentioned. 

Declare  that  the  stock  producing  the  30/.  and  20/.  per  annum,  given  to  the 
testator's  nieces,  Harriet  Cobb  and  Sophia  Cobb,  passed  by  the  residuary  gift, 
subject  to  their  life  interests,  to  the  testator's  widow. 


Tigers  v.  Lord  Audley.  [M08] 

l^ ;  37Ui  mud  28th  Norember. — ^Practice  ;  Proeea  ;  Poer. 

^taR  apeer  if  a  defendant  to  a  lapplemental  bill,  which  pra}rB  that  he  may  answer  that  hill  and 
lim  the  «c^inal  hiU,  he  ought  to  be  served  with  office  coptey  of  both  bills. 

The  anginal  bill  was  filed  against  the  late  Lord  Audley,  who  died  before 

he  hid  answered  it,  leaving  the  present  defendant,  his  son  and  heir.    A  bill 

of  rejifof  and  supplement  was  then  filed,  against  the  present  defendant, 

prajing  that  he  might  answer  the  original  bill  as  well  as  the  supplemental 

uotter.    The  plaintifi*,  however,  when  he  served  the  defendant  with  the 

letter  missive,  left  an  office  copy  of  the  bill  of  revivor  and  supplement  only. 

The  defendant,  not  having  appeared,  the  plaintiff  served  him  with  a  sub* 

pGBQa,  and,  afterwards,  obtained  an  order  for  a  sequestration  nisi  against  him* 

Mr.  Jacob  and  Mr.  Toller ^  for  the  defendant,  now  moved  to  discharge  that 

order  for  irregularity;  on  the  ground  that^  as  the  defendant  was  required  to 

answer  the  original  bill  as  well  as  the  bill  of  revivor  and  supplement,  office 

copies  of  both  bills  ought  to  have  been  delivered  to  him  with  the  letter 

missive. 

Mr.  Knight  Bruce^  Mr.  Wakefield^  and  Mr.  Rogers  for  the  plaintiff,  said 
that,  by  the  subpoena,  the  defendant  was  called  upon  to  answer  the  supple- 
mental bill  only,  and  that  a  peer  could  require  no  office  copy,  except  of  that 
particular  pleading  which  the  subpoBua  required  him  to  answer.    Sayle  v. 
Graham^ija)    Beckjord  v.  Wildman\b) 

{€)  Aat*.  ToL  5,  p.  8  <i)  11th  Feb.  1818,  oJted  by  Mr.  Wakefield,  from  hie  MSS.  notet, 
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183&— WoodioSe  t.  DsbmI. 

18ih  Nopember. — Thb  yiOB-CHANcsLLOB : — I  have  been  attended  b^ 

Mr.  Turton  and  another  gentleman  from  the  Six  Clerks  Oflke, 

[*409]    and  I  find  that  *the  fact  is  this,  namely,  that  there  is  no  such  order  in 

Beekfard  v.  Wildman^  as  that  which  was  referred  to  yesterday,  and 

that  there  never  has  been  any  such  order.    . 

When  a  bill  of  revivor  and  st^)plement  is  filed  against  a  person  who  repr^ 
sents  a  defendant  to  the  original  bill|  and  that  defendant  has  appeared  to  but 
not  answered  the  original  bill,  and  the  bill  of  revivor  and  supplement  prays  that 
the  representative  of  the  deceased  defendant,  may  answer  both  bills,  he  is 
bound  so  to  do,  although  the  subpoena  taken  out,  is  a  subpc&na  that  requires 
him  to  answer  the  bill  of  revivor  and  supplement  only ;  and  the  answer^  m 
such  a  case,  is  headed  as  the  answer  of  that  defendant  to  the  bill  of  revlToi 
and  supplement,  and  also  to  the  original  bill.  And  if,  in  the  case  put,  a  mere 
bill  of  revivor  is  filed,  which  asks  that  the  defendant  may  answer  the  origi- 
nal bill,  an  attachment  will  issue  against  the  defendant,  if  he  do  not  answer 
the  original  bill. 

In  this  case  the  process  is  wrong ;  for,  as  Lord  Audley  would  have  had  to 
answer  the  original  bill  as  well  as  the  bill  of  revivor  and  supplement,  the  plain- 
tiff ought  to  have  served  Lord  Audley  with  an  office  copy  of  the  original  bill 
as  well  as  of  the  bill  of  revivor  and  supplement ;  and,  consequently,  the  whole 
proceeding  is  wrong. 


[M10|  •WooDROFPE  V.  Daniel. 

1838 :  S7th  November. — Practice  ;  Amendment. 

After  an  injauction  had  been  continoed  on  merits,  the  plaintiff  moved  to  amend  without  prejudice 
to  the  injonetiott.  Held  that,  in  aach  a  case,  the  amendment  could  not  prejudice  the  uijonction, 
aad  therefore,  the  motion  was  a  simple  application  to  amend,  and  ought  to  have  been  made  be- 
fore the  Master.  ^ 

In  this  case,  the  common  iiyunction  had  been  continued  on  the  merits. 

The  plaintiff,  afterwards,  moved  to  amend  wUkaut  prejudice  to  the  injunc- 
tion. 

The  Vice-Chancellor  said  that,  when  an  injunction  had  been  either  granted 
or  continued  on  the  merits,  the  amendment  of  tha  bill  could  not  prejudice  the 
injunction,(a)  and,  therefore,  the  words  in  the  notice  of  motion,  nnihout  pre- 
judice to  the  injunction^  were  mere  words  of  superfluity,  and  the  motion 
was,  in  fact,  a  motion  to  amend  simpliciter^  and  ought  to  have  been  made 
before  the  Master.(&} 

[Motion  refused.]!] 

(a)  See  Pratt  t.  Archer,  1  Sim.  and  Stu.  433.        (h)  See  3  &  4  Will  4,  c.  94,  a.  13  and  14. 

[1]  It  has  been  held  in  subsequent  eases,  (punraing  the  principle  of  the  above  caie)  that  an 
amendment  of  the  bill  does  not  iptofneto  dissolve  an  injunction.  Lord  Cottenham  in  Ferrand 
T.  Homer,  (December  17,  S9, 1838,)  4  MyL  iL  Cr.  145,  says ;  many  cases  prove  that,  afisr  ezcep- 
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JB38.— Bluek  t.  Colnaipbi. 


Mr.  Jacob  and  Mr.  SUuari,  appeared  in  support  of  the  motion,  and  cited 
Bees  ?.  Eiw(irds.{a) 
Mr.  Kmgki  Bruce  and  Mr.  Chandkss,  contra. 


*BlUCK  V,  COLNAOHI.  [*^^^] 

IS38:  fSlk  Nvrember^^-Praetiee  ;  DumkBal. 

Iftvr  a  decree  or  decretal  Mder,  not  directing  mqairiee  merely,  hai  been  made>  the  bill  cannot  be 


This  wa.s  a  suit  for  winding  up  the  affairs  of  a  partnership  between  the 
pfamtiff  and  the  defendant. 

By  OHiseDt,  an  oider  had  been  made,  on  motion,  for  taking  the  accounts  of 
the  partnership ;  but  the  order  had  not  been  drawn  up. 

Mr.  Wkkmarshj  for  the  defendant,  now  moved  to  dismiss  the  bill  for  want 
cf  prosecution. 

*»<  to  aa  tanrer  allowed  or  rabinitted  to,  the  plaintiff  may  amend  as  of  eoune,  without  lonng 

bajudioB,  and  that,  althoogfa  the  order  be  not,  in  terma,  without  prejudice  to  the  injunction.— 

fc  ■  iho  the  ondiipiited  practice,  that  after  a  special  injunction,  the  plaintiff  may  amend  hia  UU 

^ Qobofi  of  coarse,  and  not  prejudice  hia  inj unction."    Again ,  (page  147,)  the  Lord  Chancellor  aaya : 

"Ia  Boden  eaaea  it  ia  said  that  the  injunction  ia  gone  by  amending  the  bill ;  but  that  aeema  to  be 

a««iteat  with  the  general  rule,  that  an  injunction  once  iiaued  cannot  be  diacharged  without  an 

a^tethitporpoae,  which  ia  founded  upon  Lord  Bacon'a  order,  and  other  aubsequent  orden. 

XiBT  oOaterBl  matten  may  afibrd  unanswerable  grounda  for  diasoHng  an  injunction,  but  do  not 

^  6eaR}v«i  effect  the  disaolntion.    A  plea  allowed,  a  diamiaMl  of  the  bill,  an  abatement  of  the 

aAimtdasotye  an  injunction ;  but  an  order  for  that  purpose  must  be  obtained,  as  observed  by 

XiMaiio  his  report  to  Lord  Bathurst  in  JVaaon  ▼.  Murray,  (3  Dick.  536.)    It  is  inconsiatent 

^^taw  of  the  common  injunction, "  until  an  anawer  and  further  order,''  that  the  injunction 

^MMtelsi  by  an  amendment  of  the  bill.    If  the  plaintiff 'a  amendment  gave  to  the  defendant 

*r^t»iiT»  the  injunction  diasolved,  it  would  seem  that  he  ought  to  obtain  an  order  for  that 

P^pw;  bit  DO  such  form  of  order  haa  been  produced.    Patton  ▼.  Ponton^  (3  Anatr.  651,)  was 

t^OK  of  «a  amen<)ment  after  anawer ;  and  an  order  to  diasotye  the  injunction  on  the  ground  of 

the  landneat,  was  thought  neceasary.    Some  amendmenta,  auch  aa  atriking  out  the  prayer  for 

Ue  njfliictian,  may  make  it  impoaaible  that  the  injunction  ahould  be  continued :  yet  it  must  be  ge« 

:«i3j  tmnttorial  what  the  amendmenta  are,  with  reference  to  an  injunction  for  default,  the  me- 

stitf  wbicfa  can  never  be  discussed  so  long  aa  the  default,  continuea."    [The  following  remark  of 

^^^^i  T.  C.,  m  Goo9eman  v.  Dunn,  10  Sim.  518,  explaina  aome  of  the  observations  of  the  Lord 

^^tteeikr  qnoied  rufra ;  "  an  injunction  is  extraneous  to  the  cause,  and  not  a  proceeding  in  it**]    So, 

Iflrd  lasfdale  M.  R.  saya ;  whether  expreaaed  to  be  without  prejudice  or  not,  an  order  to  amend 

^Mti&ct  the  injunction.    When  a  demurrer  ia  filed,  the  plaintiff  ia  nevertheleaa  at  liberty, 

^^  it  haa  been  argued,  to  obtain  an  order  of  course  to  amend  hia  bill,  and  the  amendment  will 

w  fr^joAea  the  injunction."    Warhurton  v.  The  London  and  BlaekwaU  Railway  Company, 

^l^»ninr,  1839,)  3  Bear.  355.    So,  Knight  Bruce,  V.  C.  aaya :  "  I  conceive  that  acooiding  to 

*M  Cotteaham'a  opinion,  and  according  to  the  practice  of  the  court,  aa  it  haa  been  understood  at 

'"^■Ks  tils  eaae  of  Farrand  y.  Homer,  (uhi  eupra,)  the  mere  fact  of  amendBng  a  biU,  though 

^vihaak  a  gnrand  for  diasolving  the  common  injnnetion  on  an  appiieatien  for  that  pnrpoae, 

^><t«(  Untf  ifoo  facto  disaolve  it,  though  there  haa  been  no  inonfficient  anawer,  and  thongh 

^  "joeliaaniay  never  have  been  continued  on  the  merita."    Brooke  v.  Pnrtoii,  (January,  1848,} 

ITo.4GbILC.C.S77.    And  aee  ffmia  v.  Watoan,  3  Sim.  85,  and  n.  1 ;  86,  n.  1. 

^'«)  1  Km,  465. 
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1638/— Wardle  t.  Claxton. 

The  Vice-Choncdlor  said  that  the  order  which  had  been  prononnced,  was 
a  decretal  order ;  and,  though  it  had  not  been  drawn  up,  yet  either  partyiras 
at  liberty  to  draw  it  up :  that  an  order  in  the  nature  of  a  decree,  having  been 
made  in  the  cause,  the  bill  could  not  be  di8missed.(a) 

[Motion  refused 


[•412]  'Wardle  v.  Claxton.[1j 

18S8 :  lit  and  dU  December.-— Practice ;  Demarrer ;  Motion. 

The  pendency  of  a  demurrer  does  not  prevent  the  plaintiff  from  aenrtng  the  defendant  with  a  ae> 
tice  of  motion. 

An  order  had  been  made  for  the  appointment  of  a  receiver  in  this  cause; 
which,  as  usual,  directed  the  defendant  to  deliver,  to  the  receiver,  deeds  and 
papers  in  his  custody  or  power.    The  defendant  filed  a  demurrer  to  the  buL 
Afterwards,  the  plaintiff  served  the  defendant  with  a  notice  of  motion  that  I 
he  might  be  ordered  to  deliver  the  deeds  and  papers  to  the  receiver. 

The  motion  was  made  by  Mr.  Barber. 

Mr.  l^night  Bruce,  for  the  defendant,  said  that  the  pendency  of  the  demur- 
n^r  made  the  notice  of  motion  irregular. 

The  Yice-Chancellor,  after  consulting  the  Registrar,  said: — ^I  think 
that  the  objection  which  has  been  made,  can  not  be  supported,  and  that  the 
motion  is  not  irregular. 

A  case  might  arise  of  the  most  imminent  danger ;  as,  for  instance,  if  a  per- 
son were  going  to  take  a  ward  of  the  court  out  of  the  jurisdiction,  and  tim 
a  demurrer  should  be  filed,  would  the  mere  pendency  of  the  demurrer  pre- 
vent a  motion  from  being  made  to  restrain  the  party  from  taking  the  wardout 
of  the  jurisdiction  7 

This  is  a  motion  to  give  effect  to  a  previous  order  i  but  I  do  not  decide  on 
the  circumstances  of  this  case.  I  do  not  think  that  the  mere  fact  of  putting 
a  demurrer  on  the  file,  can  prevent  the  plaintiff  from  giving  a  notice  of  mo- 
tion. 

(a)  See  Anonymou9, 11  Vea.  169|  in  which  case  a  bill  waa  dismiaMd  lifter  a  decree  directD^ 
merely  inquiriei,  the  parties  conaenting  to  hare  anch  an  order  aa  eonld  be  made  on  further  diree- 
tiona.  See  also  LoBkUy  t.  Hogg^  ibid.  603,  and  Handfwd  ▼.  Storie,  3  Sim.  &  Stu.  196,  wbkk 
ahow  that,  where  crediton  may  take  the  benefit  of  the  »uit,  Che  bill  cannot  be  dlsmined  after  ^• 
eree,  even  with  consent  of  all  parties.    [Mwfhy  v.  Archdallf  Sauase  dc  Sc.  633.] 

[1]  S.  C.  post,  S24. 
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1838.«-Mtiiidy  v.  JoUtffe. 


*MUNDY  V.  JOLLIFPE.  [*4133 

d36 :  4Ui  sad  $tk  Ilitoeiiibon— AfMement ;  Speeific  FMfomiBiKse. 

lie  biU  itatad  a  puol  a|;rMiiMiit,  m  jMit  perioxmed,  fQr  ft  leaM  of  a  fonn  to  be  granted  Ify  the 
deieodant  to  the  plaintiff,  one  tena  of  which  was  that  a  certain  arable  field  abould  be  laid  down 
in  {nature.  The  plaintiff  entered  and  laid  down  the  field,  and  it  was,  afterwards,  severed  trom 
the  fann,  and  an  abatement  in  the  rent,  was  made  in  respect  of  it.  The  witness  examined  to 
prore  the  ag^^nieat»  dkl  not  state  that  it  contained  any  pioTision  as  to  laying  down  the  field ; 
m  that  the  agcewBoot  prored,  varied  ffom  that  alleged  in  the  biU ;  a«d,  on  that  account,  the 
cooft  lefoeed  to  decree  a  specific  perfonnanee. 

This  was  a  suit  for  the  specific  performance  of  a  parol  agreement,  made 
in  January,  1824,  for  a  lease  of  a  farm  in  Hampshire  to  be  granted  by  the 
defendant  to  (he  plaintiff.  By  the  terms  of  the  agreement  as  stated  in  the 
bill,  the  plaintiff  was  to  drain  the  land  at  his  own  expense,  and  was  to  lay 
iovn  a  certain  aiable  field,  in  pasture.  The  plaintiff  entered  upon  the  farm 
diortly  after  the  agreement  was  made,  and  expended  a  considerable  sun  in 
drainage  and  repairs,  and  also  laid  down  the  field  in  pasture.  That  field 
was  subsequently  severed  from  the  farm  and  an  abatement  in  the  rent  was 
made  in  respect  of  it 

The  plaintiff,  in  order  to  prove  the  agreement,  examined  a  genUemaa 
named  Hector,  who  was  the  defendant's  steward  at  the  time  when  the  agree- 
ment was  alleged  to  have  been  entered  into.  The  witness,  however,  did  not 
state  that  it  was  one  of  the  terms  of  the  agreement,  that  the  plaintiff  should 
lay  down  the  arable  field  in  pasture. 

The  SUurt/or  General^  Mr.  Wakefield^  and  Mr.  Duekiocrih,  for  the  plain* 
tifft  teVied  on  the  agreement  having  been  partly  performed  by  the  plaintiff. 

Mr.  Knight  Bruce^  and  Mr.  Jacobs  and  Mr.  Sttmrt,  for  the  de- 
fendant, ol^ted  that  the  i^;reement  which  bad  *been  proved,  varied    [''414] 
from  that  stated  in  the  bill,  as  it  did  not  contain  any  provision  for 
coarertiogthe  araUe  field  into  pasture. 

The  Solicitor  General  in  reply : — ^I  admit  that,  if  a  plaintiff  proves  an  agree- 
ment different  from  that  which  he  seeks  to  have  performed,  he  cannot  have 
relief:  but,  where  an  agreement  has  been  entered  into  and  certain  terms  of  it 
have  been  performed,  if  the  plaintiff  proves  what  is  the  agreement  that  he 
vishea  to  have  performed,  there  is  no  authority  for  saying  that  this  court  cau* 
not  perform  it  In  this  case  the  agreement  which  we  have  proved,  is  that 
which  we  all^  to  remain  unperformed,  and  which  we  seek  to  have  per- 
formed. As  we  have  converted  the  arable  field  into  pasture,  and,  especially, 
as  it  no  longer  forms  a  part  of  the  farm,  any  stipulation  respecting  it  has  be- 
come wholly  immaterial,  and  it  would  be  quite  useless  to  insert,  any  covenant 
for  the  conversion  of  it,  in  the  lease  sought  to  be  granted. 

The  Yice-Chancsllor  : — ^The  defendant,  in  his  answer,  says  that  there 
was  no  valid  or  binding  agreement  between  him  and  the  plaintiff,  but  he  does 
Qot  insist  on  the  statute  of  frauds.[l]    The  question  then  is  whether  the 

[1]  Wiion  the  party  mnit  india  in  pleading*  on  the  etatute  offraodi;  fee Ko^t.  M^tm,  U  Sumn. 
430,  aaa.    J<m#  v.  fi«tlA,lHoi£Ch.Bep.470u^ 
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18M.*teiiiiay  T.  iolBflb. 

plaintiff  has  proved  the  agreement  which  he  has  alleged  in  his  bill.  H 
Hector,  whom  he  has  examined  for  that  parpose,  states,  in  substance,  what 
contained,  in  the  bill,  as  to  the  duration  of  the  lease  and  the  rent  to  be  n 
served ;  bat  says  nothing  as  to  the  laying  down  of  the  araUe  field  in  pastun 
consequently,  the  agreement  which  he  has  proved,  is  a  difierent  agreeroei 
from  that  which  the  plaintiff  has  alleged ;  for,  if  one  term  is  subtracted  froi 

an  agreement,  it  is  no  longer  the  same  agreement.[l] 
f  M16]        *This  case  must  be  dealt  with  precisely  in  the  same  way  as  it  won 

have  been,  if  the  bill  had  been  filed  and  the  cause  brought  to  a  hea 
ing  shortly  after  the  agreement  was  entered  into ;  and,  if  in  that  case,  tl 
court  would  not  have  given  the  plaintiff  relief,  neither  can  it  give^  him  reli 
where  he  files  his  bill  and  brings  his  cause  to  a  hearing  at  a  later  period, 
the  plaintiff  represents  that,  by  the  agreement,  he  was  to  have  a  lease  vhk 
was  to  contain  a  certain  term,  and  there  is  good  reas<m  to  think  that  tb&t  r 
preseq|ation  is  incorrect,  his  right  to  have  the  lease,  cannot  be  affected  by  an; 
thing  that  may  have  occurred  since  the  agreement  was  entered  into.  Ii 
cannot  get  rid  of  the  consequences  of  the  misrepresentation,  by  saying  thi 
something  has  been  done  since  which  renders  it  immaterial  to  inquire  wheth< 
a  term  which  he  has  represented  to  be  an  integral  part  of  theagreement,  wi 
so  or  not. 

I  think  that  the  mode  in  which  the  plaintiff,  in  this  case^  has  stated  A 
agreement,  makes  it  impossible  for  the  court  to  perform  it.(a)  [2] 

(a)  The  Vice*ChaiiceUor,  in  tho  coune  of  hit  judgment,  oommented  on  otber  perU  of  th«  e» 
which  it  was  thought  unnecemiry  to  notice  ;  and  the  inference  which  he  drew  from  them,  wu  thi 
that  there  was  some  talking  about  a  leasoi  but  the  precise  terma  of  it  were  neyer  agreed  to  by  eitbf 
party. 

The  plaintiffappealed,  fVom  hit  Honor**  deciaioD,  to  the  Lord  Chancellor,  and  bia  liordihip  watt 
opinion  that  the  facta  of  the  caae  aSbrdad  anffioient  eyidenoe  of  an  agreement ;  and  referred  it  I 
the  Master  to  settle  a  lease,  purauant  to  the  terma  of  the  agreement  [The  caae  on  appeal  dcx 
not  appear  to  be  reported.] 

[1]  To  entitle  a  party  to  take  the  case  out  of  the  atatnte  of  fh^nda  on  the  ground  of  part  perfo 
mance,  he  must  make  out  by  clear  and  satisfactory  proof,  the  existence  of  the  contract  as  laid  i 
his  bill ;  and  the  act  of  part  performance  mnst  be  of  the  identical  contract  aet  up  by  him.  Nor  is 
enough  that  the  act  is  evidence  of  tome  agreement ;  but  it  must  be  unequivocal  and  satisfactor 
evidence  of  the  psriieular  agreement  charged  hi  the  hill.  PkiiUpt  v.  Tkompmm,  1  Johns- C 
Rep.  131.    Par*A«rtl  v.  Vmn  Cortlandt,  id.  873.    Byrne  v.  Aematns,  2  Edw.  Ch.  Rep.  445. 

[2]  Where  the  answer  denies  the  agreement  charged  in  the  bill,  and  alleges  a  dlfierent  agreemen 
If  the  plaintiif,  not  being  able  to  sustain  the  case  presented  by  his  bill,  would  avaO  himself  of  ^ 
agreement  admitted  by  the  answer,  he  ahould  amend  his  bill:  otherwise  the  bill  will  be  diimise 
with  eosta,  but  without  prejodloe.    Byme  v.  jRomatiM«  9  Edw.  Ch  Bap.  445. 
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l€38^^4h9^ahmltfh  ▼.  Xanqhctler  and  Binningbam  Railway  Company. 


Gresxbixgh  v.  The  Manchester  and  Birmingham  Rail-    [H16] 

WAY  Company. 

^8 :  3d  tad  fith  Deeember. — ^Agreeoaent ;  Railway  Company  ;  Corporation. 

Two  nUvtyi  caOed  A.  and  B.  were  projfcted,  by  diflTereDt  partiea,  to  run  from  M.  towards  N.  The 
hae  of  A.  pay d  throagh  the  centre  of  the  plaintiff's  estate,  and  the  tine  of  B.  through  a^comer 
•fit   ne  prajectus  of  A.  agreed  with  the  plaintiff  for  the  purehase  of  that  portion  of  his  land 
wiicb  they  requind  ;  -mmd  tkey  were  to  have  power  to  vaeato  the  agreement  in  caae  the  act 
far  mtkiag  their  railway  abould  not  paaa    Two  bills  were  brought  into  parliament  for  forming 
I'M  rulwayt,  and  were  referred  to  a  conunitteoi  at  whose  suggestion  the  two  projects  were  amal- 
ftaaled;  and  an  act  was  passed  incorporating  the  projectors  of  both  railways  into  one  company, 
ted  for  miHng  a  railway  partly  in  the  line  of  A.,  and  partly  in  the  line  of  B.,  the  latter  being 
the  fine  selected  with  respect  to  the  plamtiff'  s  estote.    Pending  the  aot,  the  promoton  of  the  two 
nilvays  agised,  with  each  other,  that,  where  either  company  should  have  entered  into  contracts 
ffith  land-owneis  whoae  property  might  be  affected  by  either  line,  though  in  a  somewhat  different 
cAde,  the  contracts  entered  into  by  the  company  proposing  the  rejected  line,  should  be  adopted 
bv  the  naited  company.    A  copy  of  this  agreement  was  subsequently  sent  to  the  plaintiff,  by 
ibe  suited  compmay.     The  projectors  of  the  line  A.  afterwards  vacated  their  agreement  with 
titt  fUkttJC    Held  that  the  plaintiff  could  not  enforce  that  agreement  against  tlie  united 
cozopeny. 

h  1836  tvo  separate  and  iodependent  railways  were  intended  to  be  formed 

foxD  Xanchester  towards  Birmingham ;  one  was  to  be  called  The  Manchester 

S«ufa  Union  Railway,  and  was  to  terminate  at  Tamworth,  in  Warwickshire : 

the  other  was  to  be  called  the  Manchester,  Cheshire  and  Staffordshire  Kail- 

v«7,  and  was  to  terminate  at  Rickerscote,  in  Staffordshire.    The  former  rail- 

v^' VIS  to  be  88  miles,  and  the  latter  67  miles  in  length.    The  line  of  the 

(»tti  passed  through  the  centre,  and  the  line  of  the  latter,  through  the 

v^>ta  comer  of  the  plaintiff's  estate. 

lo  Fehuary,  1837,  an  agreement  was  made  between  the  plaintiff  of  the 
^pv^  and  three  members  of  the  provisional  committee  of  the  South 
Imao  Company,  on  *behalf  of  themselves  and  the  other  subscribers    [Ml  7J 
*i)  the  undertaking,  ('^and  which  said  subscribers  are  intended  to  be 
''KQipoiated  as  a  company  by  an  act  of  Parliament  to  be  applied  for  and  ob- 
^^^  in  the  present  or  some  subsequent  session  of  ParliameBt,")  of  the  other 
?art,  vfaereby  the  plaintiff  agreed  to  give  his  assent  to  the  passing  of  the  act ; 
v^){  the  act  should  be  obtained,  to  sell  to  the  company,  for  the  price  therein 
^tioned,  two  plots  of  ground  containing  together  7040  square  yards :  and 
^^»  provided  that,  in  case  the  act  should  not  be  passed  during  the  then 
'^OQ  of  Parliament,  it  should  be  lawful,  for  the  subscribers,  to  vacate  the 
^P^^n^t,  on  giving  the  plaintiff  three  calendar  months'  notice  in  writing 
^Jthe  hand  of  the  chairman  or  secretary  of  the  provisional  committee: 
^  in  the  event  of  any  other  company  obtaining  an  act,  for  the  purposes  of 
^h  it  might  become  necessary  or  desirable  to  sell  the  ground  to  such  com- 
P^Ff^re  the  South  Union  Company  should  obtain  their  act,  or,  in  the 
^oitof  the  purchase  not  being  completed  within  two  years  from  the  date  of 
^e  igneoieat,  then  that  the  plaintiff  should,  in  like  manner,  be  at  liberty  to 
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vacate  the  agreement  on  giving  diree  calendar  months  notice  to  the  cbunnas 
or  secretary. 

In  pursuance  of  this  agreement,  the  plaintiff  gave  his  assent  to  the  &r- 
mation  of  the  South  Union  Railway :  and,  in  the  session  of  1637,  two  bilb 
were  bcQught  into  Parliament,  one  for  makine  the  South  Union  Railway,  aod 
the  other  lor  making  the  Manchester,  Chesnire,  and  Staffordshire  Bailviy. 
Both  bills  were  referred  to  the  same  Committee  of  the  House  of  Commons 
and,  after  some  investigation  of  the  merits  of  the  two  lines,  the  Committee  r- 
commended  that  the  two  projects  should  be  amalgamated.    This  re- 
[*418l    commendation  was  'adopted ;  and,  in  May,  1S37,  an  agreement  vs 
entered  into,  between  certain  persons  acting  for  the  promoters  of  each 
of  the  railways,  which  contained  the  following  amongst  other  clauses:  "Thai 
in  every  case,  where  either  Company  shall  have  entered  into  any  contiads  j 
or  engagements  with  the  land-owners  whose  property  may  be  affected  bf  ] 
whichever  of  the  two  proposed  lines  may  be  adopted,  though  in  a  somevhai  | 
different  mode,  and  the  Company  projecting  the  accepted  line,  shall  nol  ] 
(although  the  other  Company  may)  have  made  contracts  with  indiridn!  j 
land-owners,  the  contracts  so  entered  into  by  the  Company  proposing  ther^ 
jected  line,  shall  be  adopted  by  the  united  Company,  having  regard  to  the  dif- 
ferent mode  in  which  this  property  maiy  be  affected  by  the  adopted  line.'*  On 
the  13th  of  May,  1837,  a  copy  of  this  clause  was  sent,  to  the  plaintiff,  hy  the 
solicitors  of  the  united  Company. 

On  the  22d  of  May  the  Committee  reported  to  the  House  of  Commons  thai 
they  had  consolidated  the  two  bills,  and  had  adopted  partly  the  line  of  tk 
Manchester,  Cheshire,  and  Staffordshire  Railway,  and  partly  the  line  of  tbe 
South  Union  Railway.  Tbe  adopted  line,  so  far  as  it  passed  over  the  plain- 
tiff's estate,  was  the  same  as  that  of  the  Manchester,  Cheshire,  and  Staffonl' 
shire  Railway. 

The  plaintiff  represented,  in  his  bill,  that,  in  the  nnmber  of  assents  to  the 
adopted  line,  his  name  was  included  by  reason  of  his  assent  given  undtf  the 
agreement  of  February,  1837.  This  fact,  however,  was  disputed  by  the  de- 
fendants, who  deposed,  in  their  affidavits,  that  the  plaintiff's  name  was  io- 

eluded  amongst  the  neutmls. 
[*419]  •The  consolidated  act  received  the  royal  assent  on  the  30th  of 
June,  1837 :  and,  thereby,  37  persons  were  incorporated  by  the  nam^ 
of  "  The  Manchester  and  Birmingham  Railway  Company."  Of  those  37,  S 
(including  the  three  gentlemen  who  signed  the  agreement  of  February;  l^} 
were 'the  subscribers  named  in  the  South  Union  Railway  bill,  andfitos 
were  the  subscribers  named  in  the  Manchester,  Cheshire,  and  Staflforcj^i^ 
Railway  bill ;  and  the  persons  who,  at  the  passing  of  the  consolidated  aet 
were  the  shareholders  in  the  nnited  Company,  were  die  same  as  those  vk 
had  been  subscribers  to  the  two  proposed  railways. 

On  the  7th  of  October,  1837,  the  plaintiff  received  a  notice  from  the  chair 
man  of  the  South  Union  Railway  Company,  vacating  the  agreement  of  Feb- 
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rasrf,  1827.  Od  the  Mi  of  December,  1837,  the  plaiiUiff  receiTed  a  letter 
from  the  chairmaQ  of  the  Uanchester  and  Birmingham  Railway  Cknnpany, 
informiiif  bim  that  the  Gompany'e  engineers  were  about  to  enter  on  bia  land 
(or  theperpoee  of  staking  out  the  line,  and  takiikg  levels  and  sunreys  for  deter- 
minio;  Ihe  quantity  of  ground  required  by  the  Company ;  and  adding  that, 
as  MOQ  «s  the  engineer  in  chief  should  have  reported,  to  the  directors,  the 
p^fCioa  of  the  plaintiff's  property  which  would  be  wanted  for  the  railway 
tiuj  veredearous  of  treating  for  the  purchase  of  it.  The  plaintiff,  however 
iimstsd  that  the  agreement  of  February,  1837,  wasbindit\g  on  the  defendants, 
aod  refused  to  treat  with  them  on  any  other  basis,  and  threatened  to  take  pro- 
ceedings to  enforce  that  contract :  upon  which  the  solicitor  to  the  Company 
lofonned  him  that  such  proceedings  would  be  resisted.  On  the  6th  of  Au- 
giisi,  1838,  the  plain  tiff  received  a  notice,  from  the  defendants,  stating 
thit  they  intended  to  take  and  use,  for  the  purpose  of  their  act,  two  [*420} 
pecesof  his  land  containing,  together,  1352  square  yards,  and  requir- 
Bg  him  to  treat  with  them  for  the  sale  thereof,  and  adding  that  if,  for  the 
sface  of  ten  days  after  service  of  the  notice,  he  should  refuse  to  treat,  or 
iboald  not  agiee^  with  the  defendants,  (ot  the  sale^  the  defendants  would, 
tohwiih,  cause  a  jury  to  be  summoned  to  assess  the  sum  to  be  paid  by  them 
for  the  purchase. 

On  the  13th  of  August,  the  bill  in  this  cause  was  iled,  insisting  that  the 

piaiatiff  was  entitled  to  have  the  contract  of  February,  1837,^  p^ormed  by 

the  defeodants,  the  same  being  binding  on  them,  and  that  they  were  bound 

v>  poBchase  the  whole  of  his  land  mentioned  in  that  contract,  and  to  pay  the 

fiitetbefeby  fixed  for  the  same :  that  the  Manchester  and  Birmingham  Rail* 

viyGompany  consisted  of  the  same  persons  as  were  promoters  of  the  South 

loJoelailway,  and  were,  by  the  contract  of  May,  1837,  bound  to  perform 

>"  Ae  contracts  entered  into  by  the  promoters  of  that  railway.    The  bill 

pnjed  that  the  agreement  of  February,  1S37,  might  be  declared  to  be  binding 

<n  (he  defendants,  and  that  they  might  be  decreed  specifically  to  perform  it ; 

^  tliat  they  might  be  restrained  from  causing  a  jury  to  be  summoned  to 

wsithe  sum  to  be  paid  for  the  purchase  of  the  plaintiff's  land,  and  from  en« 

^^  thereon,  except  for  the  purposes  of  surveying  and  taking  levels,  until 

^  should  have  paid  to  the  plaintiff  the  sum  fixed  by  the  agreement  of 

Pehruary,  1837. 

^borUy  after  the  bill  was  filed,  the  plaintifis  obtained  the  injunction  ex 
fvte.   The  defendants  now  moved  to  dissolve  it. 
%.  Mcoby  Mr.  Koey  and  Mr.  Lowndes  appeared  in  support  of  Uie    [*421] 

^'  Kniffhi  Bruce  and  Mr.  Sharpe^  for  the  defendants,  relied  on  Stanley 
^*  Tke  Qkesier  and  Birkenhead  RaHwojf  Com,panff^{a)  and  Edwards  v. 
^  Ormid  JuneHmRaUwap  Company,{b) 


'^  ^fttt.  pag«  3&t ;  and  3  Myl.  &  Craig,  773.    (&)  Antei  toI.  7,  page  337 ;  and  1  Uyl  Sl  Craig,  650. 
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Tbb  YicE-CHANCELLaR  * — In  thffi  case,  I  shall  lay  out  of  consideiation 
all  the  minor  poi&ts ;  because  I  think  that  the  matter  must  be  decided  by 
looking  at  the  agreement  of  FelbmaTy^  1837y  and  at  what  happened  with 
iQspect  to  the  bill  that  was  introduced,  into  the  House  of  Commons,  for  ma- 
king the  South  Union  Railway. 

I  understand  that  the  intended  South  Union  Railway  Compdny  meant  to 
have  their  railway  commence  in  Store  street,  Manchester,  and  run  through 
Ardwick,  (where  the  plaintiffs  land  is  situate,)  and  so  on  to  Stockport,  and 
then  proceed,  through  a  very  consideraUe  tract  of  country ;  so  that,  together 
with  certain  branches  which  were  part  of  the  original  scheme,  it  would  dto* 
gether  have  extended  88  miles :  and,  at  the  same  time,  the  intended  Man- 
chester, Cheshire,  and  Staffordshire  Railway  Company,  formed  a  design  of 
making  a  railway,  which  also  was  to  commence  in  Store  street,  Manchester, 
and  go  through  Ardwick  to  Stockport,  and  then  to  take  a  very  di^rent  line  of 
country,  from  that  of  the  South  Union  Railway,  with  respect  both  to  its  main 
line  and  to  its  branches.  The  whole  extent  of  that  main  line  and 
(*422]  its  branches,  was  67  miles.  The  "plaintiff,  and  three  gentlemen  who 
were  members  of  the  provisional  committee  of  the  intended  South 
Union  Railway  Company,  made  the  agreement  in  question,  which  bears  date 
the  14th  of  February,  1837. 
His  Honor  here  read  the  agreement. 

The  plaintiff  did  give  his  assent  to  the  intended  South  Union  Railway 
bill ;  and,  when  the  contending  parties  for  the  two  different  lines,  came  into 
the  House  of  Commons,  the  Committee  to  which  the  two  rival  bills  were 
referred,  determined  that  neither  railway  should  be  carried  into  effect;  but 
that  an  amalgamation  should  be  made  of  the  two  original  schemes,  adopting 
47  miles  out  of  the  67  that  the  Manchester,  Cheshire,  and  Staffordshire  Rail- 
way was  to  extend,  and  27  out  of  the  88  that  the  South  Union  Railway  was 
to  extend,  that  is,  they  took  more  than  two-thirds  of  the  former  line,  and 
very  little  more  than  one-third  of  the  latter.  Then  the  act  of  Parliament  was 
passed  which  formed  the  promoters  of  the  two  bills  into  a  body  corporate 
not  for  the  purpose  of  making  either  of  the  two  projected  railways,  but  anew 
and  different  railway,  for  all  substantial  purposes,  from  that  which  either  party 
had  contemplated :  and,  I  confess  that  I  cannot  understand  bow  it  can  be 
fairly  and  truly  said  that,  for  the  purpose  of  considering  the  agreement  in 
question,  the  act  that  was  in  contemplation  by  the  projectors  of  the  South 
Union  Railway,  actually  passed. 

Now  we  are  to  consider  that  the  persons  who  were  projecting  the  South 
Union  Railway,  looked  to  the  probability  of  their  having,  in  a  great  degree 
the  right  conceded  to  them,  by  Parliament,  to  make  their  railway, 
[•423J  through  their  favorite  towns  and  places,  to  the  *extent  of  88  miles 
in  length,  and  which  might  therefore  give  them  that  rcmtrneratioD, 
on  their  capital,  which  they  expected.  But  it  by  no  means  follows,  because 
some  persons,  with  a  view  to  having  the  South  Union  Railway  carried  into 
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IbcI^  mighl  think  it  a  reascHiable  thing  to  make  the  bargmn  which  was  made 
rith  the  piainliff,  ^httt  they  would  have  made  the  same  bargain  widi  him,  if 
le  railway  which  they  bad  in  contemplation,  had  been  one  of  much  less 
xtent  and  going  in  a  different  line.  I  must  then  take  it  for  granted  that  the 
^reemeot,  as  far  as  the  provisional  committee  of  the  South  Union  Railway 
Tompony  were  coocerned,  was  made  with  iiBference  to  that  railway.  But 
;hen  tbe  conHnittee  of  the  House  of  Commons  interfered ;  and,  ultimately,  an 
KTt  of  Parliameai  was  passed^  not  for  making  the  South  Union  Railway,  but  a 
r»y  difierent  one,  which  neither  of  the  parties  contemplated :  and  I  must  say 
hat  it  appears  to  note  to  be  absurd  to  say  that  that  act  of  Parliament  was  the 
QaK  as  that  whieh  had  been  contemplated  by  the  intended  South  Union 
Rniway  Company. 

Then  there  is  another  thing  to  be  considered.    The  South  Union  Railway 
Company  thoaght  that  they  might  be  under  the  necessity  of  carrying  their 
railway  through  the  central  part  of  the  plaintiff's  property ;  and  it  might 
be  very  &ir  for  the  plaintiff  to  say  to  than :  '<  If  you  go  through  the  central 
put  of  my  property,  I  will  not  make  a  bargain  to  sell  any  part  of  it  unless 
pa  will  buy  at  the  least  7040  square  yards  of  it."    But  if  the  {Mresen t  compuny, 
whose  line  rans  to  the  westward  of  the  South  Union  Company's  line,  had 
been  treating  with  the  plaintiff,  they  might  have  said  to  him  :  *^  We  want 
ody  the  western  comer  of  your  land :  and  if  you  will  not  treat  with 
tts  and  make  what  we  think  a  'reasonable  bargain,  we  will  defy  you    [*424] 
and  take  the  measures  which  cur  act  of  Parliament  provides  for  ob- 
taining that  portion  of  your  land  which  we  require."    Therefore,  it  would 
not  be  just  and  fair,  if  the  same  terms  which  the  plaintiff  exacted  from  one 
campnny,  Who  were  under  the  necessity  of  going  through  the  centre  of  bis 
estate,  were  made  applkrable  to  another  company  which  did  not  contemplate 
or  fed  that  necessity. 

Next,  how  does  the  case  stand  with  respect  to  the  assent  which  the  plain- 
tiff had  agreed  to  give  by  the  agreement  of  February,  1837  ?  It  appears  that, 
instead  of  giving  his  unqualified  assent,  he  stood  neuter,  and  it  is  impossible 
to  say  what  might  have  been  the  consequence  if  there  had  been  a  preponder- 
VM»  of  neutrals  over  the  assenters. 

If  then  it  be  true  that  the  act  of  Parliament  which  was  spoken  of  in  the 
^Srecmcnt  of  February,  1837,  did  not  pass,  I  cannot  see  that  there  is  any- 
\h\ng  which  hound,  in  equity,  the  persons  who  represented  the  intended 
South  Union  Railway  Company,  not  to  give  that  notice  which  they  did  give, 
fat  the  purpose  of  determining  the  agreement  of  February,  1837. 

I  do  not  understand  the  plaintiff  to  make,  by  his  bill,  any  claim  to  be  paid  for 
^  1352  square  yards  of  land,  which  the  defendants  require  for  their  rail- 
^y,  according  to  the  same  rate  as  he  was  entitled  to  be  paid  for  the  7040 
7^%  under  the  agreement  of  February,  1837 :  but,  throughout  his  bill,  he 
i^>^  on  having  the. whole  benefit  of  that  agreement:  and,  therefore,  the 
ctte  b  disembarrassed  of  that  difficulty  which  might  have  arisen,  if  it  had 
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been  put  in  the  alteroatiTe  and  the  plaintiff  had  said :  ^^If  I  am  not 
[*425]    eoiitfed  to  the  *whole  benefit  of  the  agieem^t  of  Febroary,  1837, 

then,  under  the  agreement  of  May^  1837,  which  took  place  between 
the  two  companies  and  which  was  notified  by  them  to  me^  I  am  entitled  to 
have  the  1363  square  yards  paid  for  in  the  same  manner  9h  the  agreement  of 
February*  1837,  provided  for  the  payment  of  the  7040  square  yards."  Stii; 
however,  it  aeems  to  me  that,  if  the  case  had  been  so  put,  there  would  han 
bedn  this  difficulty,  nomelyy  that  the  agreonent  of  May,  which  was  betweea 
the  two  intended  companies,  left  the  agreement  of  February,  just  as  it  was 
before.  Now,  as  it  was  one  of  the  condiddns  of  the  agreement  of  February, 
that,  if  the  then  intended  act  should  not  pass,  the  parties  to  that  agre^neot 
of  the  second  part,  might  put  an  end  to  it,  and,  as  by  the  noUce  which  they 
gave,  they  did  put  an  end  to  it,  the  agreement  of  February,  1837,  became 
just  the  same  as  if  it  had  never  had  any  existence  at  ail«  The  truth,  how* 
ever,  is  that  the  plaintiff  has  not  put  his  case  in  that  manner,  but  claims,  bj 
his  bill,  the  full  benefit  of  the  agreement  of  February,  1837. 

My  opinion  is  that  the  claim  which  the  plaintiff  has  made  under  that 
agreement,  cannot  be  supported :  and  the  consequence  is  that  the  injunction 
must  be  dissolved:  but,  as  there  is  something  like  a  case,  and  cmsidering 
the  way  in  which  the  parties  have  been  dealing  with  each  other,  I  shall 
make  no  order  as  to  oasts.(a) 


[•426]        'In  the  matter  of  Williams,  deceased,  Ex  Paete  Bird. 

1840:  26Ui  and  S7Ui  JoBe.^MorCgmg«e ;  CoiMtnictioii«f  11  Geo.  4aad  1  W.4,  c.  Wt  ■.  8. 
The  case  of  a  mortgagee  leaving  an  heir,  but  who  la  not  known,  is  not  within  11  Geo.  4  and  1  W. 
4,  c.  60,  8.  8. 

This  was  a  petition  by  the  personal  representatives  of  a  mortgagee  in  fee 
of  certain  freehold  lands,  who  died,  intestate  as  to  4iis  real  estates,  in  Au- 
gust,  1824.  It  stated  that,  though  the  mortgagee  left  an  heir^  it  was  not 
known  who  was  his  heir  :{b)  that  the  mortgage  money  was  about  to  be  paid, 
to  the  petitioners,  by  the  mortgagor,  but  no  reconveyance  of  the  mortgaofed 
premises  could  be  made,  unless  the  court  would  appoint  some  person  to  re- 
convey  them  in  the  name  of  the  mortgagee's  heir :  that,  by  U  Geo.  4  and  1  Will. 
4,  c.  60,  s.  8,  it  is  enacted,  that  where  it  shall  be  uncertain  whether  the  trustee 
last  known  to  have  been  seised  of  any  land  upon  any  trust,  be  living  or  dead, 
or,  if  known  to  be  dead,  it  shall  not  be  known  who  is  his  heir,  it  shall  be  lawful 
for  the  court  to  direct  any  person  whom  the  court  may  diink  proper  to  ap- 
point for  that  purpose,  in  the  place  of  the  trustee  or  heir,  to  convey  such 
land  to  such  person  and  in  such  manner  as  the  court  shall  think  proper; 

(a)  The  Lord  Chancellor  affirmed  The  Yioe-Chancellor*!  order,  bat  on  i  diflbrent  groond  from 
that  taken  by  hia  Honor.    See  3  Myl.  dt  CraSg,  784. 
'  (6)  The  petition  did  not  account  for  the  heir  not  being  known. 
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[bat,  by  4  and  5  Will.  4,  c.  23,  s.  2,  it  is  enacted  that,  where  any  person  seised 
9f  iand  npon  any  tinst  or  by  way  of  mortgage,  dies  without  an  heir,  it  shall 
be  lawful  for  the  conrt  to  appoint  a  person  to  convey  such  land  in  Uke  man- 
ner as  IS  provided  by  the  first  mentioned  act,  in  case  such  trustee  or  mort- 
gagee had  left  an  heir  and  it  was  not  known  whf>  was  snch  heir:  that,  by 
L  and  2  Yict.  c.  69,  s.  3,  it  is  enacted  that  the  two  first  mentioned  acts  or  either 
of  tbeiD,  shall  not  extend  to  any  case  of  any  person  dying  seised  of 
•any  land  by  way  of  mortgage,  other  than  such  as  are  thereinbefore  [*427] 
sxpressly  provided  for.  The  petition  then  stated  that  the  case  of  a 
peraoti  dying  seised  of  any  land  by  way  of  mortgage  and  its  not  being  known 
who  is  his  heir,  is  not  one  of  the  cases  by  the  last  stated  act  expressly  provided 
for ;  nevertheless,  the  petitioners  were  advised  that  the  case  was  within  the 
fiist  stated  act.  The  petition  prayed  that  It  might  be  declared  that  the  de- 
:ea9ed  was^  at  his  death,  a  mortgagee  of  the  premises,  and  that  he  was  a 
trostee  thereof  for  the  mortgagor,  within  the  meaning  of  some  or  one  of  the 
icis  thereinbefore  referred  to ;  and  that  some  person  might  be  appointed 
to  couvey  the  premises,  to  the  mortgagor,  on  payment  of  the  mortgage 
moDey. 

Mr.  Birdj  in  support  of  the  petition,  referred  to,  In  the  matter  of  WUson^s 
€ttate^a)  axid  Ex  parte  Whitton.{b) 

The  Vice-Chancellor  said  that,  the  petition  stated  that  the  mortgagee  had 
left  an  heir,  thongh  it  was  not  known  who  the  heir  was :  that  the  cases  cited 
were  totally  different  from  the  present :  that  it  clearly  was  not  within  either 
of  the  two  last  mentioned  acts,  and  the  only  question  was  whether  it  was 
w\tb\n  the  eighth  section  of  11  Geo.  4,  and  1  Will.  4,  c.  60 :  that  it  appeared, 
from  the  change  in  the  language  of  the  eighth  section  from  that  used  in  the 
fifth  and  sixth  sections,  that  the  legislature  meant  that  section  to  apply  to 
the  case  cf  a  trustee,  and  not  to  the  case  of  a  mortgagee ;  and,  therefore,  the 
present  case,  was  one  expressly  intended,  by  the  legislature,  not  to  be  provid- 
ed for  by  the  statute.[l] 


•BiCKFORD  V,  SkEWEB.  L*^^] 

1838:  ](Hh  Decemlwr.-- Practice  ;  Affidavit  of  Service  of  Sobpasna ;  Subpcena. 

Aa  iffidaTit  of  thetervice  of  a  mibpffina  to  appear,  stating  that  the  df^pooent  served  the  defendant 
WiUi  it  by  leaving  a  true  copy  of  it  and  of  the  eudorseDaent  thereon,  with  A.  the  wife  of  Ii.»  the 
nier  of  defendant,  at  whose  house  the  defendant  lodged,  is  insufficient,  &a  it  does  not  show 
vbere  the  writ  was  served. 

Motion  to  set  aside  an  attachment  for  want  of  appearance,  for  irregu- 
larity. 

The  affidavit  of  the  service  of  the  subpoena  stated  that  the  deponent  ser- 

(•)  Ante,  voL  vui.  p.  392.  (b)  I  Keen,  278. 

(1)  Vide  Green  v.  HMen,  1  Beav.  207.    Mmntrandam^  pott,  494.    S.  C.  post,  642. 
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▼ed  the  defendant  with  the  subpoena,  by  delivering  to  and  leaving  viti 
Ann,  the  wife  of  Stephen  Lean,  the  sist^  of  the  defendant,  at  whose  hous 
the  defendant  lodged,  a  tme  copy  of  the  subpcena  and  of  the  endoiscmei] 
thereon,  and,  at  the  same  time,  lowing  her  the  original  writ ;  and  that,  at  tb 
same  time,  the  deponent  explained  to  her  the  nature  thereof;  by  which  sax 
subpoena  the  defendant  was  comm'>nded,  Sec. 

The  Yice-Chancellc^  said  that  the  affidavit  did  not,  to  any  intent,  shon 
where  the  subpoena  was  served ;  and  granted  the  motion.(a} 

Mr.  Jacob  and  Mr.  Bethel  supported  the  motion. 

Mr.  Knighi  Bruce  and  Mr.  Roupell  opposed  it. 


[•429]  •Bary  v.  West. 

1836 ;  14tii  Deoeiiiber.*-Tnuie6 ;  Costs. 

A  trustee  disclaimed  by  his  answer,  bat  was  continued  as  a  party  until  the  hearin|^.    Held,  aerer- 
tbeless,  that  be  was  entitled  to  costs,  as  between  party  and  party  only. 

One  of  the  defendants,  \\  bo  had  been  appointed  a  trustee  of  the  property 
in  dispute,  disclaimed  by  his  answer.  The  bill,  however,  was  not  dismissed 
as  against  him,  but  he  remained  a  party  to  the  suit  at  Ihe  hearing. 

Mr.  Stinton^  for  the  defendant,  said  Ihat  the  plaintiff,  by  allowing  the  de- 
fendant to  remain  a»party  until  the  bearing,  had  treated  him  as  a  trustee,  and 
caused  him  to  incur  further  costs,  and,  therefore,  he  was  entitled  to  costs  as 
between  solicitor  and  client. 

Mr.  Knight  Bruce,  Mr.  Bayley^  Mr.  Wilcock  and  Mr.  TF.  Morley  were 
counsel  for  the  other  parties. 

The  Vice-Chancellor  : — The  defendant  was' first  properly  made  a  party, 
as  a  trustee.  When  he  put  in  his  answer  and  disclaimer,  he  divested  him- 
self of  that  character,  and  afterwards  he  remained  on  the  record,  simply,  as 
a  party  who  was  not  a  trustee ;  and,  consequently,  he  is  entitled  to  his  costs 
as  between  party  and  party  only.f  1  ] 


[•430]  "Pearse  V,  Pearse. 

1838  ;  14th  December.— Probate  Dnty. 

The  testator,  who  was  domiciled  ia  England,  bad,  in  the  bands  of  bis  agents  in  India,  certain 
securities  of  the  Indian  goveriiment,  the  principal  and  interest  of  which  was  payable  in  India, 
either  In  cash  or  by  bills  on  the  India  Company,  at  the  option  of  the  creditor.  Shortly  before 
bis  death,  he  accepted  an  offer  made  by  the  Company,  to  have  his  notes  converted  into  stock 
to  be  registered  in  England,  and  to  be  salable  and  transferrable  there.  The  convernoa  was 
not  completed  at  the  testator's  death  nor  until  after  his  will  had  been  proved  in  England ;  but 
ultimately,  the  stock  was  transferred  to  his  executors.  Held  that  no  probate  duty  was  pay- 
able  in  respect  either  of  the  notes  or  the  stock. 

(a)  See  Beames'Orders,  p.  169. 

[1]  Vide  Thonj^mn  t.  K§ndaU^  ante,  397. 
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At  the  deetth  of  the  testator  in  the  cause  (who  was  domiciled  in  England,) 
lis  personal  estate  consisted,  partly,  of  certain  promissory  notes  of  the  Indian 
(oreroment,  the  principal  and  interest  of  which,  when  due,  was  payable,  in 
ndi«,  either  in  cash  or  by  bills  on  the  India  Company,  at  the  option  of  the 
lolderj  and,  at  his  death,  those  securities  were  deposited  with  the  account* 
iot  geoefal  and  sub-treasurer  at  Madras. 

A  feir  months  before  the  testator  died,  the  Court  of  Directors  issued  a 
fj-ificc  o-iying  the  holdei-s  of  such  notes  the  option  either  pf  beings  paid  off  or 
)f  conrerting  their  securities  into  stock,  with  permission  to  proprietors  in 
Eiiope  to hav^e.their  stock  registered  in  England,  so  as  to  make  it  salable 
uyi  transferrable  in  Liondon,  like  other  public  stock.  In  consequence  of  this 
notice  the  testator  intimated,  to  the  proper  officer  at  the  India  House,  his 
election  to  have  his  notes  converted  into  stock  to  be  registered  in  England : 
but  although  the  India  Company  were  bound  by  that  intimation,  the  con* 
fwsion  and  registry  of  the  testator's  notes,  were  not  completed  until  a  con- 
siderable time  after  his  will  had  been  proved  in  England.  The  receipts  for 
the  stock  were  afterwards  sent  to  the  executors  by  the  accountant  general  at 
Madras,  and  the  stock  was  transferred  into  their  names. 

*0n  the  hearing  of  a  petition  in  this  cause  presented  by  the  tes-    [*431J 
tatort  executors,  the  question  was  whether  probate  duty  was  payable 
on  the  notes  or  on  the  stock  into  which  they  had  been  converted. 

Mr.  Sw€mston  for  the  petitioners : — The  cases  of  The  Attorney  General 
^.'Dimond{a)  and  TTie  Attorney  General  Y,Hiype{b)  show  that  probate  duty 
is  not  payable  in  respect  of  the  property  in  question.  It  is  impossible  to  dis- 
tingtish  those  cases  from  the  present :  they  are  parallel  to  it  in  all  essential 
circannstances.  In  those  cases  as  well  as  in  this,  the  property  existed  at  the 
time  of  probate ;  but  it  existed  beyond  the  jurisdiction  of  the  Ecclesiastical 
Courts  of  this  country,  and  it  was  afterwards  brought  within  the  jurisdiction. 
The  only  distinguishing  circumstance  is  the  agreement,  by  which  the  testator 
become  entitled  to  have  the  notes  converted  into  stock. 

Mr.  Knight  Bruce  and  Mr.  James  Russell  appeared  for  other  parties,  but 
did  not  address  the  court. 

Thb  Vice-Chance llor  :— All  that  the  court  has  to  do  in  deciding  the 
P^went  question,  is  to  consider  what  was  the  actual  position  of  the  property  at 
4e  lime  when  probate  was  granted  :  whether  there  was  any  agreement  re- 
ding it,  is  immaterial. 

The  notes  which  the  testator  had,  were  simply  engagements,  by 
^  Governor  General  of  India  in  Council,  'to  pay  certain  sums,  when    [*432J 
"Jcy  should  become  payable,  to  the  testator  or  his  order,  at  the  ge- 
iteral  treasury  at  Fort  William  in  Bengal,  either  in  cash,  or  by  bills  of  ex- 
^^§8,  at  the  option  of  the  proprietor  of  the  notes,  to  be  drawn  on  the  Court 
of  Directors  of  the  India  Company.    Therefore,  all  that  the  testator  had,  was 

WlTjrrwhitfiRe|i.ii.a43. 

(^}  <  Tyrwfaitt**  Rep.  pw  878.    In  p.  904  of  th«  report  of  this  caM,  the  eeTenth  tnd  eighth  llnee 
^^top.ottghttobetniiiipoMa.    S.  C.  8  Bligh,  44. 
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a  right  to  be  paid  the  amount  of  the  notes  or  to  rei^eire  bills  for  it  at  the  trea-l 
sury  in  Bengal.  He  died  in  February,  1836.-  In  his  lifetime  a  notice  was 
iMued  by  which  an  option  was  given,  to  him  and  the  other  holders  of  notes  of 
the  same  descriptioo,  either  to  be  paid  off,  or  toconvett  their  notes  into  stock:  I 
and  there  can  be  no  doubt  that  it  was  the  testator's  intention  to  convert  his  I 
notes  into  stock.  But,  at  the  time  when  probate  was  granted,  there  was  do! 
debt  due  from  the  India  Company  to  the  estate  of  the  testator,  which  cooldl 
be  sued  for  in  this  (Ofintry.  ' 

The  point  appears  to  me  to  be  settled  by  the  decision  in    The  Attcme]f\ 
Oeneral  v.  Hope. 


[*433]  •Copland  v,  Martin. 

1838 :  14t1i  December. — Covenant ;  Specialty  Debt. 

A.  covenanted,  with  B.,  to  pay  him  a  certaiD  sum,  by  bills  of  exchangre  to  be  drawn  by  B.  apoi 

and  accepted  by  A.    A.  only  gave  R.  a  bill  for  part  of  the  sum :  and  that  bill  was  disfaoaored. 

Held  that  B.  was  a  specialty  creditor  of  A.  for  the  whole  sum. 

This  was  a  creditor's  suit. 

By  an  order  in  the  cause,  the  Master  was  directed  to  state,  sjjecially,  the 
circumstances  connected  with  the  debt  due,  to  George  Cottam  and  Samuel 
Hallen,  from  the  estate  of  Thomas  Martin,  the  deceased  debtor. 

The  Master  found  that,  by  articles  of  agreement  made  between  Cottam  & 
Hallen  of  the  first  part,  Richard  Satchell  of  the  second  part,  and  the  testator, 
Thomas  Martin,  of  the  third  part,  after  reciting  that  the  testator  was  era- 
ployed  to  build  the  carcase  of  King's  College,  pursuant  to  a  contract  entered 
into  between  him  and  the  incorporated  governors  and  proprietors  of  the  col- 
lege,  and  that   the  testator  would  have   occasion  for  a  large    quantity  of 
wrought  and  cast  iron  and  of  ironfounders'  and  smiths'  work,  in  completing 
such  contract,  Cottam  &  Hallen,  in  consideration  of  4090/.,  to  be  paid  to 
them  as  thereinafter  mentioned,  agreed,  with  the  testator,  to  supply  him  with 
all  the  iron  required,  and  to  do  all  the  ironfounders'  and  smiths'  work  neces- 
sary to  be  done  in  and  about  the  building,  under  such  terms  and  stipulations 
as  the  testator  was  bound  to  perform  the  same  under  his  contract,  and  parti- 
cularly, as  to  the  making  any  deductions,  additions,  and  alterations  in  the  work, 
or  any  extras  or  omissions  as  therein  provided  for,  and  that  they  should 
make  such  allowances  and  be  entitled  to  such  additions  as  the  testator  was 
liable  or  entitled  to  by  virtue  of  such  contract ;  and  that,  if  Cottam  & 
[•434]    Hallen  should  not  perform  the  works  to  the  satisfaction  'of  Robert 
Smirke,  the  then  architect  of  the  college,  or  other  the  architect  for 
the  time  being  and  he  should  certify,  by  writing,  that  they  ought  not  to  be 
eontinued  to  do  the  works,  then  that  the  testator  might  employ  some  other 
person  or  persons  to  do  such  works ;  and  that  Cottam  &  Hallen  should  only 
be  entitled  to  the  difference  between  the  amount  which  the  testator  should 
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If  for  the  compietion  of  the  works  and  the  4090/.,  such  difference  to  be 
Kertaiiied by  the  architect  and  certified  by  him:  and,  after  making  provision 
H  the  testator^  deducting  or  being  paid  all  such  sums  a^  he  might  become 
able  to  pay  by  reason  of  any  breach  of  the  contract  by  Cottam  &,  Hallen, 
16  articles  of  agreement  contained  a  stipulation  in  the  words  following : 
And  the  said  Thomas  Martin,  in  consideration  thereof  and  of  the  guarantee 
n  the  part  of  the  party  hereto  of  the  second  part  hereinafter  contained,  agrees 
9  accept  of  the  said  contract,  and  to  pay  unto  the  said  George  Cottam  Sf 
Scmiuef  HaUeHj  the  said  sum  of  4090/.,  or  the  sum  sq  to  be  certified  as 
iferesaid  (as  the  case  may  be)  by  bills  of  exchange  to  be  drawn  by  the  said 
Gfeor^e  Cottam  ^  Samuel  Hallen^  upon  and  accepted  by  the  said  Thomas 
Vartin  such  bills  to  be  drawn  and  dated  quarterly  during  the  progress  of  the 
grorks,  beginning  on  and  from  the  1st  day  of  March,  1830,  and  payable  re- 
(pectiveiy  at  three  months  after  date,  and  to  be  respectively  drawn  for  the  es- 
timated amount  (subject  to  such  deductions  as  aforesaid)  of  iron  and  work 
supplied  in  the  quarter  next  immediately  preceding  the  drawing  thereof,  such 
a^nount  to  be  estimated  at  the  following  rates  of  charge  (less  25  per  cent.) 
viz. :  Cast  iron  work  at  lOf.per  ton,  and  wrought  iron  at  2|c/.  per  pound,  the 
last  of  such  bills  to  be  given  at  the  expiration  of  three  calendar  months  next 
after  Mr.  Smirke,  or  other  the  architect  aforesaid,  shall  have  certified,  in 
writlog  ^ander  his  hand,  that  the  aforesaid  contract  with  King's  College    [M35J 
(so  far  as  it  respects  the  smiths'  and  founders'  work)  is  completed, 
and  to  be  payable  for  the  balance  which  shall  then  remain  unpaid  of  the  said 
sum  of  4090/.,  or  other  the  sum  to  be  certified  as  aforesaid,  at  three  months 
aftet  date."    And,  by  such  articles  of  agreement,  after  making  provision  for 
^  perfofinance  of  further  new  or  extra  works  at  King's  College,  Satchell, 
at  the  request  of  Cottam  &  Hallen  and  in  consideration  of  the  agreements 
OQ  the  part  of  Martin,  guarantied,  to  Martin,  the  performance,  by  Cottam  & 
Haflen,  of  their  said  agreements.    The  Master  further  foimd  that  the  articles 
ofajreemsQt  were  duly  executed  by  and  under  the  hands  and  seals  of  all  the 
P^ies  thereto :  and  that  Cottam,  by  his  affidavit  made  in  the  cause  and 
5wora  the  5th  of  May,  1837,  said  that,  in  pursuance  of  the  agreement  of  30ih 
of  January,  1830,  he  and  his  co-partner  Hallen,  performed  and  completed  the 
^As  mentioned  in  the  contract  and  therein  agreed  to  be  performed  by  them 
in  coasideration  of  the  4090Z.,  so  far  as  the  same  were  required  by  the  archi- 
^t  and  according  to  this  directions,   and  that  the  sum  of  3635/.  6^.  5d, 
l^^me  justly  dne  and  payable,  to  the  deponent  and  his  partner,  from  Martin 
iu  respect  thereof:  that,  by  various  payments  made  by  and  allowances  made 
to  Martin,  in  his  lifetime,  to  the  amount  of  2854Z.  7*.  3rf.,  there  remained  diiej 
in  respect  of  the  said  sum  of  3635Z.  6*.  5rf.,  the  sum  of  780Z.  19*.  2d.:  that 
%rtin  was,  in  his  lifetime  and  at  the  time  of  his  death,  and  his  estate  still 
^as  justly  and  truly  indebted  unto  the  deponent  and  Hallen,  his  co-partner  in 
^fade,  iu  the  sum  of  780Z.  19*.  22.,  for  the  work  so  done  and  performed  under 
^  in  pursuance  of  the  contract :  that  neither  he,  the  deponent^  nor  his  part- 
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ner  Hallen,  nor  any  person  or  persons  by  their  or  either  of  their  order, 
[•436J  •or,  to  the  deponent's  knowledge  or  belief,  for  their  or  either  of  theiij 
use,  had  received  the  7S0L 19*.  2d.,  or  any  part  thereof,  or  any  secority 
or  satisraction  for  the  same  or  any  part  therof,  except  the  said  contract  and 
a  certain  bill  of  exchange,  drawn  by  the  deponent  and  Hallen  upon  and  ac- 
cepted by  Martin,  for  374/.  17*^  which  was  dishonored  when  it  becante  due 
and  still  remained  unpaid ;  and  that  the  whole  of  the  780/.  19*.  2d.j  together 
with  interest  on  the  amount  of  the  bill  of  exchange  from  the  time  when  the 
same  became  due,  still  remained  due  and  owing  to  the  deponent  and  his  part- 
ner from  Martin's  estate.  The  Master  found  that  the  394/.  17*.  formed  part 
of  the  sum  which  became  payable  to  Gottam  &  Hallen  under  the  contract^ 
and  that  406/.  2s.  5d.  formed  the  residue  of  the  sum  which  became  payable 
to  them  under  the  same  contract. 

The  question  was  whether  Gottam  d&  Hallen  were  specialty  creditors  of 
Thomas  Martin. 

Mr.  Knight  Bruce,  for  Gottam  &,  Hallen,  said  that  the  convenant  was  to 
give  bills  of  exchange  which  should  be  paid,  and,  therefore,  Gottam  ic  Hallen 
were  specialty  creditors  as  to  the  374/.  17*.  as  well  as  the  406/.  2*.  2d. 

Mr.  Jacob  and  Mr.  Evans,  for  the  other  creditors.  The  covenant  is  to 
pay  by  bills  of  exchange  to  be  drawn  by  Gottam  &  Hallen  upon  and 
accepted  by  Martin.  The  action  on  the  covenant  would  not  be  an 
action  of  debt,  but  for  not  giving  the  bills.  In  order  to  make  it  a  specialty 
debt,  there  must  be  a  covenant  that  creates  the  debt.  If  A.  covenants 
with  B.  to  pay  him  a  sum  of  money,  B.  may  either  bring  an  action 
[*437]  on  the  •covenant  or  declare  in  debt:  but,  in  a  case  like  the 
present,  he  could  not  declare  in  debt,  but  only  for  unliquidated 
damages  for  not  giving  the  bills  of  exchange.  Here  there  is  a  covenant  to 
pay  by  specific  bills :  those  bills  may  not  be  eventually  paid ;  but  still,  if  the 
covenantors  have  given  the  bills,  they  have  performed  their  covenant  The 
intention  and  effect  of  the  articles  of  agreement,  was  not  to  give  a  security 
for  the  payment,  but  merely  to  regulate  the  mode  of  payment. 

The  Vice-Ghancellor  :  —The  covenant  was  to  pay  by  bills  of  exchange. 
Then,  if  a  bill  is  given  which  is  dishonored,  no  payment  is  made  by  the 
bill. 

If  you  were  to  bring  an  action  on  the  covenant,  it  would  not  be  for  un- 
liquidated damages ;  for  the  whole  damage  would  be  the  debt  that  remained 
unpaid ;  and,  therefore,  it  is  a  covenant  to  pay  a  sum  certain. 

I)eclare  that  Messrs.  Gottam  ic  Hallen  are  specialty  creditors  for  the  780/. 
19*.  2d. 
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•  •Hadow  v,  Hadow.  [*438] 

:'35 :  Slit  December.— -Will ;  Conrtruction. 

Tr^utor  gire  one-third  of  fan  residuary  ettate  to  his  wife,  and  the  other  two-thirds  to  trustees  in 
trust  ftr  bis  cbQdien  at  twenty-one:  and  directed  that,nnti]  the  shares  of  his  children  should  b0 
psjaMe  10  them,  the  ioeome  thereof  should  be  paid  to.  his  wife,  1%  he  by  her  applied,  or>  in  case  of 
her  destb  to  be  applied,  by  the  trustees,  for  the  maintenance  of  the  children.  Held  that  the  wife 
me  entitied  to  the  income  of  the  children's  share  during  their  minorities,  she  maintaining  them 
Oi  a  proper  manner. 

Henry  Patrick  Hadow,  Esq*,  by  his  will,  dated  23d   of  December, 
1S35,  after  giving  plate,  jewels,  and  other  articles  to  his  wife,  Jane  Charlotte 
liadow,  gave  and  bequeathed,  all  other  his  personal  estate,  to  trustees  upon 
trust  to  invest,  in  their  names  in  manner  therein  mentioned,  so  much  of  the 
trust  moneys  as  would,  from  the  dividends  thereof,  yield  the  yearly  sum  of 
SCi^iL,  and  to  pay,  out  of  such  dividends,  to  his  three  sisters  therein  named, 
during  their  respective  lives,  annuities  of  lOOZ.  a  piece :  and,  as  to  a  propor- 
tiooal  part  of  the  money  so  directed  to  be  invested  and  of  the  securities  on 
vhich  the  same  should  be  invested,  after  the  death  of  any.  of  his  sisters,  in 
trust  for  his  wife  and  his  two  children,  and  to  be  paid  and  transferred  in  the 
same  manner  as  was  thereinafter  mentioned  in  respect  to  his  remaining  pro- 
perty.   The  will  then  proceeded  thus :  "and,  after  providing  for  the  several 
anuoitiesof  100^  apiece  to  my  said  three  dear  sisters,  upon  trust  that  my  said 
trustees,  or  t^e  survivors  or  survivor  of  jthem,  do  and  shall  stand  possessed 
of  the  residue  and  remainder  of  my  said  esttite  or  effects  upon  trust,  as  to 
ooe  equal  third  part  or  share  thereof,  for  my  dear  wife,  Jane  Hadow,  to  and 
for  her  own  absolute  use,  benefit  and  disposal,  and  to  be  paid  to  her  so  soon 
as  conveniently  may  be  after  my  decease ;  and,  as  to  the  remaining  two-third 
parts  thereof,  upon  trust  that  my  said  trustee  do  and  shall  place  out  the  same 
at  interest  in  some  of  the  parliamentary  stocks  or  public  funds  of  Great  Brit- 
UO)  or  on  real  securities  at  interest,  and  do  and  shall,  from  time  to  time, 
vary,  alter,  or  transfer  the  same,  as  may  seem  expedient :  and,  as  to  one 
moiety  of  such  stocks,  funds  or  securities,  do  and  shall  pay,  assign 
or  transfer  the  *sanie  unto  my  son,  Reginald  Hadow,  as  and  when  he    [M39] 
shall  attain  the  age  of  twenty-one  years  ;  and,  as  to  the  remainuig 
moiety  of  the  said  stocks,  funds  and  securities,  do  and  shall  pay,  assign  and 
transfer  the  same  unto  my  son  Henry  John  Hadow,  as  and  when  he  shall 
<^  his  age  at  twenty-one  years ;  and,  in  case  either  of  them,  my  said  two 
5ons,  shall  die  without  having  attained  the  said  age  of  twenty-one  years, 
^  the  share  of  him  so  dying  of  and  in  the  said  stocks  and  securities,  shall 
p  and  be  paid  or  transferred  to  the  survivor,  as  and  when  his  original  share 
sh^il  have  become  payable  as  aforesaid ;  and  in  case  both  of  them,  my  said 
^0  sons,  shall  die  without  attaining  the  said  age,  then  my  will  is  that  the 
<^d  shares  of  both  of  my  said  sons  of  and  in  the  said  last  mentioned  stocks, 
^^  and  securities,  shall,  from  and  immediately  after  the  death  of  the  sur* 


441  CASES  IN  CHANCERY. 


1838.^Had«w  ▼.  Hadow. 


vivor  of  my  said  two  sons,  be  paid  and  transferred  to  my  said  dear  wife. 
Jane  Hadow,  to  and  for  her  own  absolute  use,  benefit  and  disposal.  Pro- 
vided always,  and  my  will  is  that,  until  such  stocks,  funds  and  securities  shall 
become  payable  as  aforesaid  to  my  eaid  sons,  the  dividends  thereof  shall 
be  paid  over,  by  them  or  him,(«)  into  the  proper  hands  of  my  said  dear  wife, 
Janr^  Hadow,  to  be  by  her  appliedj  or,  in  case  of  her  death,  to  be  appU^d,  by 
my  said  trustees  or  the  survivors  or  survivor  <rf  them,  for  and  towards  the 
maintenance,  education  and  advancement  in  life  of  my  said  sons  or  the  sur- 
vivor of  them  in  such  manner  as  she  or  they  shall  think  proper." 

Henry  John  Hadow  survived  his  father  and  died  an  infant  in  1837. 

The  bill  was  filed,  by  Reginald  Hadow,  against  his  mother  and 
r*440]  the  trustees  of  the  will.  It  stated  that  the  •plaintiff  was  advised  that, 
under  the  trusts  of  the  will,  he  was  contingently  entitled  totWo-tbird 
parts  of  the  testator's  residuary  estate,  including  the  sum  invested  to  answer 
the  annuities,  subject  nevertheless  to  the  payment  of  those  antinities ;  and 
that,  when  he  should  attain  twenty-one,  be  would  become  absolutely  enti- 
tled to  the  two-third  parts  of  the  residuary  estate  subject  as  aforesaid  :  and 
that  he  was  further  advised  that,  out  of  the  dividends  of  the  twa  third  parts, 
a  suflScient  sum  ought  to  be  allowed  to  his  mother,  for  his  maintenance  and 
education ;  and  that  the  surplus  of  such  dividends  ought  to  be  accumu- 
lated for  his  benefit. 

The  bill  prayed  that  the  amount  of  the  testator's  estate  and  eflVcts  not 
specifically  bequeathed,  might  be  ascertained  ;  and  that  the  two-third  parts 
thereof  to  which  the  plaintiff*  was  so  entitled  as  aforesaid,  subject  as  afore- 
said, might  be  secured  for  his  benefit ;  and  that,  out  of  the  dividends  of  the 
two-third  parts,  a  sufficient  sum  might  be  paid  to  his  mother,  for  his  main- 
tenance and  education,  and  that  the  surplus  of  such  dividends  might  be  ac- 
cumulated for  his  benefit. 

Mrs.  Hadow,  in  her  answer  said  that  she  was  advised  that,  under  the  will, 
she  was  absolutely  entitled  to  one-third  part  of  the  testator's  residuary  estate 
for  her  own  absolute  use  and  benefit,  subject,  as  to  such  part  thereof  as  was 
set  apart  to  answer  the  annuities,  to  the  same  annuities ;  and  that,  until  the 
remaining  two-third  parts  of  the  residuary  estate  should  have  become  pay- 
able underMhe  trusts  of  the  will,  she  was  absolutely  entitled  to  the  dividends 
of  the  same  two-third  parts,  for  her  own  use  -and  benefit,  she  being  willing 
to  maintain,  educate  and  advance  the  plaintiff  in  a  proper  manner. 
[•441]  *The  Solicitor  General  and  Mr.  G.  L.  Sussell,  for  the  plaintiff. 
The  proviso  in  the  will  directs  the  income  of  the  children's  for- 
tunes to  be  paid  to  their  mother,  to  be  by  her  applied  for  the  maintenance  and 
education  of  the  children  as  she  may  think  proper.    The  mother,  therefore, 


(a)  So  in  brief.  [The  meaning  w  obTious,  notwithstanding  Uie  reaiotenMi  of  the  relaUre  iroiD 
the  antecedent  The  word*  "  by  Uiem  him"  can  only  refer  to  the  worde  "  my  said  tnuteiv  or 
the  sorviTOTs  or  survivor  of  tbe^n."  By  any  other  construction  there  would  be  no  peison  compe- 
tent to  carry  into  effect  the  intention  of  the  testator.] 
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ns  not  ioieoded  to  take  any  part  of  the  income  for  her  own  benefit.  Be^de^ 
0  the  same  words  are  nsed  with  respect  to  the  trustees,  the  court,  if  it  deckles 
II  &Tor  of  the  mother's  claim,  must  hold  that,  if  she  were  to  die  during  the 
ilaintif  s  minority,  the  trustees,  if  they  maintained  him,  would  be  entitled 
0  the  iocome  of  two-thirds  of  the  residue :  that,  surely,  could  not  have  been 
he  testator's  intention.  Moreover,  the  testator  has  shown  the  measure  of  his 
wuotj  to  his  widow ;  for,  he  has  given  her  one-third  of  the  residue  abso- 
ntdj.  Id  Berkeley  v.  Smnbum€f{a)  there  was  no  gift  to  the  testator's  si^ 
ers.    Hammond  v.  Neamejib)  Wether  ell  v.  Wilson,(c) 

Mr.  Kmght  Brttee^  Mr.  Jacobs  Mr.  Norton  and  Mr.  F.  Bayhy^  appeared 
Ibr  the  defendants. 

The  Vice-chancellor  : — I  do  not  think  that  the  gift,  of  a  share  of  the 
Ksidue  to  the  wife,  at  all  alters  the  case. 

The  testator  meant  that  his  widow  and  children  should  live  together,  and 
that,  during  her  life,  she  should  have  the  income  of  the  children's  property 
to  maiatain  them,  without  being  liable  to  account. 

Declare  that  the  defendant,  Jane  Charlotte  Hadow,  is'entitled  to  the  income 
of  two  thirds  of  the  testator's  residuary  estate,  she  maintaining  and  educating 
the  plaintiff  in  a  proper  manner.[l] 


*Raw8on  v.  Samuel*  [M42] 

1338:  29tb  November.— J>MC0Tei7 ;  FtaiDtilF. 

A  hid  wu  filed  for  an  ftccoont  of  dealings  and  transactions  between  the  parties,  and  to  restrain  an 
KUoo  bnmght  by  the  defendant  against  the  plaintiff  for  a  breach  of  c  mtract,  in  not  accepting 
Ubdnwn  oa  him  by  the  defendant.  Held,  that  the  plaintiff  was  entitled  to  Inspect  those  parts 
0QI7  of  the  books  mentioned  in  the  schedale  to  the  answer,  which  related  to  the  matt  era  in  ques- 
^  in  the  sojt ;  and  that,  if  he  wished  to  inspect  other  parts  of  them,  with  a  Tiew  to  his  defence 
to  the  ictioB,  be  most  file  a  bill  of  diseorery. 

The  bill  was  filed  for  an  account  of  dealings  and  transactions  which  had 
^en  place  between  the  parties,  and  for  an  injunction  to  restrain  an  action 
brought  by  the  defendant  against  the  plaintiff  for  a  breach  of  contract  in  re- 
cusing to  accept  bills  drawn  by  the  former,  upon  the  latter.  The  plaintiff's 
^^^xis»  to  the  action  was  that,  when  he  refused  to  accept  the  bills,  a  balance 
^»^  due  to  him  from  the  defendant ;  and  that,  by  the  terms  of  the  contract, 
^  was  not  bound,  when  that  was  the  case,  to  accept  the  defendant's  bills. 

'^  plaintiff  had  obtained  an  order  for  a  production  of  books  and  papers 

(•)  Aau,  vol.  6,  p.  613.  (&)  1  Swanst  35.  {e)  1  Keen,  80. 

y\  Serenl  eases  on  the  subject  (some  more  recent  than  the  abore)  are  stated  or  referred  to  by 
^^^1  1  Keen  86,  n.  1,  where  in  line  5  from  the  end  of  the  not^t  "  here"  is  mispxioted  for 
"btw.**  See  also  Pa^s  ▼.  Way,  3  Bear.  90.  Jukhw  ▼.  Juk^,  post,  508.  WvrdU  v.  Clmaft»n, 
^^   OittcrlT.  Bennett,  10  Sfan.  371. 

Vol.  IX.  33     • 
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wbioh  the  defendant  admitted  in  his  answer,  to  be  in  his  custody  and  power, 
and  the  object  of  the  present  application,  on  the  part  of  the  plaintiff,  was  to 
obtain  an  inspection,  not  only  of  those  parts  of  the  books  and  papers  which ; 
related  to  the  matters  in  question  in  the  suit,  but  also  of  those  parts  which 
might  contain  evidence  in  support  of  the  plaintiff's  defence  to  the  action. 

Mr.  Knight  Brueoj  Mr.  Jacob  and  Mr.  Blunt^  appeared  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  HuU^  for  the  defendant,  contended  that  the  defend- 
ant ought  to  be  permitted  to  seal  up  those  portions  of  the  documents  which  I 
did  not  relate  to  the  matters  in  question  in  the  suit,[I]  as  there  was: 
[*443]    no  connection  between  those  matters  and  the  cause  *of  action,  the  bill 
not  seeking  to  have  the  state  of  the  accounts,  at  the  time  when  the  I 
plaintiff  refused  to  accept  the  bills,  ascertained. 

The  Yice-Chancellor  said  that  the  plaintiff  was  not  entitled  to  inspect  any 
portions  of  the  books  or  papers,  except  those  which  related  to  the  matters  in 
question  in  the  suit ;  and  that,  if  he  required  to  inspect  any  parts  of  them 
with  a  view  to  his  defence  to  the  action,  he  ought  to  have  filed  a  bill  of  dis- ; 
covery  for  that  purpose. 

•Motion  refused.[2] 


CURTEIS  V.  KeNRICK. 

1840:  6th  Jnly.— Power. 

By  a  marriage  eetUement,  freehold  lands  were  eonveyed  to  tniiteea  duriog  the  joint  lives  of  the 
husband  and  wife,  in  trust  to  pay  one  moiety  of  the  rents  to  the  wife,  (or  her  separate  nse,  and 
the  other  moiety  to  the  husband ;  and,  after  the  decease  of  one  of  them,  to  the  use  of  the  sttrri- 
vor,  with  remainder  to  the  use  of  the  children  of  the  marriage,  with  remainder,  in  default  of  such 
issue,  if  the  wife  should  survive  the  husband,  to  the  use  of  her  in  fee,  but  if  not,  then  to  such 
uses,  &«.  as  she,  notwithstanding  her  coverture,  by  her  wiJl,  by  her  signed  and  published  in  the 
presence  of  and  attested  by  three  or  more  credible  witneaws,  should  appoint,  and,  in  default  of 
appointment,  to  the  use  of  her  in  fee.  The  wife  died  in  her  husband*s  lifetime,  having  made  a 
will  which  purported  to  be  signed,  sealed  and  delivered  by  her,  and  by  which,  without  referring 
to  any  power,  she  gave  all  the  property  of  which  she  was  possessed,  whether  real  or  penonal, 
and  also  her  reverrionary  interest  or  interests  in  any  property  or  properties  whatsoever,  to  her 
husband.  Held  that  the  will  was  a  due  execution  of  the  power  given  to  the  wife  by  the  settle- 
ment. 

In  obedience  to  tlie  decree  in  this  cause,  the  following  case  was  stated  for 
the  opinion  of  the  Barons  of  the  Court  of  Bxcbequer. 

By  indentures  of  lease  and  release,  dated  respectively  on  or  about 
[M44]    the  22d  and  23d  days  of  April,  1832,  the  ""release  being  made 

[1]  As  to  the  right  of  a  defendant  to  seal  up  such  parts  of  books,  dbc.,  as  he  swears  do  not  re- 
late to  the  claims  of  the  plaintiff,  see  1  Hoff.  Ch.  Pract.  308.  1  Barb.  Ch.  Pract  235.  JKaaai  r. 
AJUit9, 4  MyL  &  Cr  5     03 

[S]  Vida  3  Myl.  &  Cr.  546,  n.  1 ;  549,  n.  1.  S  Sim.  &  8tu.  243,  n.  3 ;  S44,  n.  3.  Commemd 
Bmmk  •/  Bnf^  ▼.  Benk  of  the  SUU  of  New  York,  4  Hill,  5ia  Brewo  r  NewoU,  2  Myl.  d&Cr. 
573, 574  Kelly  r,  Eeford,  5  Paige,  548.  Shepherd  v.  Morrie,  I  Bear.  175.  Taylor  v.  tiemag, 
4  Beav.  235.   BwreU  ▼.  NiehoUon,  1  Myl.  &  K.  680. 
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lod  dQl7  executed  between  and  by  Anne  Catherine  Wykebam  Martini 

since  deceased,  late  the  wife  of  Richard  Fiennes  Wykehani  Martin,  by  her 

then  name  and  description  of  Anne  Catherine  Mascall,  spinster,  one  of  the 

three  surviving  daughters  and  co-heiresses  of  Robert  Haacall,  Esq.  deceased, 

by  Martha  Mascall  his  wife,  of  the  first  part,  the  said  Richard  Piennes 

AVykeham  Martin  of  the  second  part,  William  Waterman,  Esq.,  and  Richard 

Cnrteis  Pomfret,  gentleman,  of  the  third  part,  and  Francis  James  Newman 

Rogers^  Esq.,  and  Charles  Wykeham  Martin,  Esq.,  of  the  fourth  part ;  being 

the  settlement  made  previously  to  the  marriage  of  the  said  Richard  Fiennes 

Wykeham   Martin,    with   the   said   Anne   Catherine    Wykeham    Martin, 

vhieh  was  afterwards  solemnized :  in  consideration  of  the  then  intended 

marriage,  she  the  said  Anne  C.  W.  Martin,  with  the  privity  of  the  said 

Richard  F.  W.  Martin,  did  grant,  bargain,  sell  and  release  the  undivided 

third  part  or  share  of  the  said  Anne  C.  W.  Martin  (the  whole  into  three  equal 

puts  or  shares  being  divided)  of  and  in  the  several  manors,  messuages,  farrafli 

lands  and  tenements  therein  particularly  described,  unto  the  said  Francis 

James  Newman  Rosers  and  Charles  W.  Martin,  in  their  actual  possession 

thea  being :  to  hold  t3  them  their  heirs  and  asssigns  to  the  uses  thereinafter 

expressed  (that  is  to  say)  after  the  solemnization  of  the  said  then  intended 

tnarriage,  to  the  use  of  the  said  Francis  James  Newman  Rogers  and  C.  W. 

Martin,  their  heirs  and  assigns,  during  the  joint  lives  of  said  Richard  F. 

n'j'keham  Martin  and  Anne  C.  W.  Martin  (without  impeachment  of  waste,) 

upoQ  trust  to  pay  one  moiety  of  the  rents  and  profits  thereof,  to  or  for  the 

aeparate  use  of  her  the  said  Anne  C.  W.  Martin,  and  to  pay,  the  remaining 

QH)iety  of  the  said  rents  and  profits,  unto  the  said  Richard  F.  W. 

Mania,  or  as  he  *shouId,  in  manner  therein  mentioned,  appoint,  and^    [*445] 

ai^ter  the  decease  of  such  one  of  them  the  said  Richard  F.  W.  Martin 

and  Anne  Catherine  his  wife  as  should  first  depart  this  life,  to  the  use  of  the 

sunivor  of  them  the  said  Richard  F.  W.  Martin  and  A.  C.  W,  Martin  bis 

^ife^  and  his  or  her  assigns  during  his  or  her  life,  without  impeachment  of 

'^wte,  with  remainder  to  the  use  of  Francis  J.  N.  Rogers  and  Charles  W. 

Mviia,  their  heirs  and  assigns,  durhig  the  life  of  such  survivor,  in  trust  to 

Pr^rve  contingent  remainders,  with  remainder  to  the  use  of  the  children  of 

*t  said  R.  F.  W.  Martin  by  the  said  A.  C.  W.  Martin  his  wife,  for  such  es- 

^  and  in  such  shares  and  interests  as  therein  mentioned,  with  remainder 

^  AefauU  of  such  issue,  if  the  said  Anne  C.  W.  Martin  should  survive  the* 

s*id  Richard  F.  W.  Martin,  to  the  use  of  her  the  said  Anne  C.  W.  Martin, 

^^  heirs  and  assigns  for  ever :  but,  if  the  said  Anne  C.  W.  Martin  should 

^^  in  the  lifetime  of  the  said  Richard  F.  W.  Martin,  then  to  such  uses,  upon 

^  for  sttcb  trusts,  itttents  and  purposes,  and  with,  under  and  subject  to 

sQch  powers,  provisoes  and  declarations  as  the  said  Anne  C.  W.  Martin,  not 

^thstanding  her  coverture,  by  her  last  will  and  testament  in  writing,  or  by 

^y  codicil  or  codicils  thereto  by  her  signed  and  published  in  the  presence  of 

^  Attested  by  three  or  more  credible  witnesses,  sliould  direct  or  appoint ; 
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aDi,  in  ddkult  of  sach  direction  or  appointment,  and  go  fiir  as  any  siKh  di- 
lection  or  appointment  shoidd  not  extend,  to  the  use  of  the  said  Anne  C.  W« 
Martin,  her  betra  or  assigns  for  ever. 

The  intended  marriage  between  Richard  F.  W.  Martin  and  Anne  C.  Mas- 
call  was  duly  solemnized :  and  Anne  O.  W.  Martin,  formerly  A.  C  Mascalt, 
died  some  time  in  or  about  February,  1833,  wifbont  issue  by  the  said 
[*446]  'R.  F*  W.  Martin,  having  first  duly  made  and  published  her  last  will 
and  testament  in  writing,  or  a  paper  writing  purporting  to  be  her  last 
will  and  testament,  of  the  date  and  in  the  words  and  figures  following  (that 
is  to  say)  ^^  I,  Anne  Catberine  Wikebam  Martin  do  hereby  make  my  last  will 
and  testament,  and  do  give  and  hequeaihj  to  my  dearly  beloved  husband,  R. 
F.  W.  Martin,  all  the  properiff  of  V)hich  lam  possessed  v>hether  realty 
pers<malt  and  also  all  my  reversionary  interest  or  interests  in  any  property  or 
properties  whatsoever :  and  I  hereby  nominate  and  appoint  Francis  James 
Rogers,  Esq.  to  be  my  executor." 

Anne  OATHKniNE   Wykeham  Martin, 
(l.  s.) 
sealed  and  delinered  this  3d  day  of  December,  1832,  in  the  presence 
of  James  Whatman,  surgeon,  Maidstone,  Kent ;  Frances  Anne  Kenrick, 
Bourne  {riace,  Kent;  Elizabeth  Benham. 

The  question  for  the  opinion  of  the  court,  is  whether  the  testamentary  in- 
strument of  the  3d  day  of  December,  1832,  was  a  due  execution  of  the  power 
given  to  Anne  Catherine  Wykeham  Martin  by  her  marriage  settlement 

The  Barons  of  the  Court  of  Exchi^uer,  by  their  certificate  dated  the  3d  of 

May^  IS38,  certified  as  follows : 

'^  We  have  heard  this  cause  argued  by  counsel,  and  have  considered  the 

same;  and  we  are  of  opinion  that  the  testamentary  instrument  of  the 

[•447J    3d  December,  1832,  is  a  due  execution  of  the  power  given  to  •Anne 

Catberine  Wikeham  Martin  by  her  marriage  settlement.'' 

Abenoer. 
J.  Parke. 
A.  H.  Aloerson. 

J-  GuRNEY.(a) 

(a)  8m  3  Maai.  It  W«li.  4S1.    The  eerfificftte  fa  the  above  etee  eeeme  to  be  at  Tariance  with 
iba  dacinoat  in  Lwell  t.  Knight,  ante,  toI  S,  p  S75,  and  Lempriert  v.  Valpy^  wita,  vol*  5,  p.  1 08. 
Sinee  thaae  eaaea  were  decided,  a  repart  has  been  published  of  the  important  case  of  CkunkiU  t 
Dibbtn.    See  3d  Lord  Keayou*!  Caaea,  p.  85.     There  is  also  a  note  of  it  in  Sergeant  HiJI*s  MSS 
la  Liaeoln*!  Inn  Library,  ¥0L  31,  p.  85,  whteh  w  as  foHowa : 

»  CiivaoBit.L  V.  DiBiitf . 

(PottHiiL^l  Cho.2.    In  Chant..)      * 

WUI ;  CooftraetMB ;  Pawn;  Feme  Coverte. 

A  married  woman,  having  freehold  eatatea,  which  ware  aettled,  on  bar  marriase,  to  her  separats 
aae  with  a  testaaenlary  power  of  appointment  over  them,  made  a  will  by  which,  withont  refer- 
ring  to  the  power,  ahe  diapoeed  of  certain  of  the  eatatea,  nominatim,  and  then  rave  all  the  rwiof 
ber  goods,  chattels,  aatate  and  eaUtea  to  R.  C.  Held  that  the  reaiduaiy  danaa  waa  a  good  exe* 
cation  of  the  power,  aa  to  all  tba  attalaa  not  previously  mentioned. 
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1640.»<;iittfti8  ▼.  Kenriek. 


The  cause  baring  come  on  for  further  direetion^  an  order  was  [*44S] 
iken,  witlioQt  discussion,  deelaring^  the  will  *to  be  a  due  execution  [M49] 
fthe  power  contained  in  the  settleroent.[l] 

;i:Vi4«Br«&AT.  0»6^,3Joh]is.Ch.Rep.523.    3  Rusb.  359,  n.  1.    Walker  r.Mackie,4  Rum 
S,  tad  MM  died,  ibid.  77.  b.  3.     1  Rum.  Al  M.  525,  n.  1. 

_ i  


I  a  numd  vmbaa  hsTimf  «  tafltamenUry  power  of  appointment,  makes  a  wiU,  it  mart  be  in- 

traded  to  be  ao  ezereise  of  the  power,  although  it  cental  ne  no  reference  to  it. 
i  Burried  womaa  hayioi^real  property  settled  to  her  separate  use,  with  a  testamentary  power  over 

tU  nay  dispose  of  lemseliolds  and  other  ehattels  purchased  with  the  produce  of  it,  but  not  of  real 

estate  so  pmchaaed. 
tVwpast  of  *•  all  my  goods,  chattels,  esUte  and  esUtaa  whatoooTar,"  will  paas  raal  as  weU  as 

pNasDsl  property. 

Brartietes  auule  pravioas  ta  the  maniage  of  T.  Dibben  with  Eliiabelh  Brown,  partioalar  lands 

ibeffia  oMatioOfad  ace  cooToyed  ta  trustees,  to  receiTe  and  pay  the  rents,  and  profits  OFor  to  the 

aid  Bisabetk,  for  her  aapniate  use  and  benefit,  and  then  on  this  further  trust,  that  they,  their  heiia, 

■d  isagaB,  shaa  atmad  aoiaed  of  all  sack  prensises,  in  trust  and  for  the  benefit  and  behoof  of  suck 

^eMos,  let  soeh  mteieat,  estate  and  estates,  and  subjt  oC  to  such  powers,  provisoes,  conditions,  limita- 

(Mi  or  agrsementa,  and  in  such  manner  and  form,  aa  the  said  Elizabeth  Brown  shall  or  may,  at 

uy  fimc  sr  times  harealter,  after  the  said  intended  marriage  shall  be  had  and  solemnized,  notwith* 

•tudsig  her  said  intended  eovertnre  or  whether  she  shall  be  sole,  by  any  deed  or  writing  by  her 

to  bt  flfaed  or  aealad  m  the  prsseaee  of  two  or  more  credible  witnesses,  or  by  ker  last  will  and  tea- 

(•oat  in  wiilivg,  signed,  sealed  and  deltveiad  as  aforesaid,  dimet,  limit  or  appontt,^md  in  default, 

^  ia  trust  lar  the  only  use,  benefit  and  behoof  of  the  said  Elizabeth  Brown,  her  heiia  and  assigns 

kiem.    There  waa  l&ewise  a  power  giren  her,  by  the  settlement,  to  appoint  10001  of  her  per- 

Msal  estate,  by  her  will,  to  such  persons  as  she  should  think  proper ;  and  for  want  of  such  appoint- 

nest,  it  waste  ga  to  the  executor  that  ahe  should  name  ia  her  anil. 

Efixabeth  Dibben*  with  the  savings  oat  of  the  eotate  which  she  had  to  her  separate  use,  purahas* 
td,  doriag  the  eoTeiture,  several  freehold  lands ;  and  she  likewise  contraAted,  w>th  one  Sanders, 
hrwow  stket  fireehold  lands  at  Nettlecombe ;  but  the  Obnveyanee  of  them  was  not  executed  at 
krrdfsth. 

Hay  I4th,  1749,  her  husband  being  then  alive,  she  makes  her  will,  whereby,  without  taking  any 

Mtiee  sf  the  power  given  her  by  the  aettlement,  she  devises  as  follows :  **  I  give  to  my  sitter  Mary, 

^  wife  ef  Richard  Churchill,  Esq^  all  my  estate  in  Porten :  Item,  I  give  unto  Thomas  Charohill, 

dltlie  asiety  of  Mappercombe  farm,  now  in  my  poasession  :  I  likewise  give  unto  my  aforesaid 

kamiaa,  Thoaws  Churchill,  all  the  lands  that  I  have  purehased,  except  that  which  I  purchased  of 

^'  Saadeia,  at  Nettleeombe :  Item,  I  give,  unto  Thomaa  Dibben,  Esq.,  my  husband,  Buekham 

^  and  the  estate  pnrohaaed  of  W.  Sanders  at  Nettlecombe :  Item,  I  give  unto  my  kinswoman, 

^  Charehll,  2001,  and  to  John  Riglan,  bU  All  the  rest  of  my  goods,  chattels,  estote  and  estatea 

v^ttnever,  I  do  give  and  bequeath  unto  Richard  ChurehUl  the  younger,  to  him,  his  heirs,  execntom 

«»I  •«!«  for  ever." 

Upon  the  residuary  bequest  theie  aroae  two  questions,  which  the  Ixird  Ohaneellor  stated,  with 
kaopinau,  as  fellows  :>* 

"^  fint  qaestaon  is  npon  the  extent  of  the  residuary  clause,  whether  it  comprises  real  as  well 
to  pnoaal  estate ;  if  both,  then  aeoondly,  whether  it  is  not  restrained,  by  the  incapacity  of  the 
^tototiii,  who,  as  a  feme  covert,  eaa  devise  only  in  exepution  of  a  power. 

A>  to  the  fimt,  I  think  the  trords  of  the  residuary  clause  comprise  both  real  and  perMmal  ea> 
i^  ;[1]  aad  I  coQsider  the  preaent  m  the  same  light  as  if  It  had  been  the  will*  of  an  unmarried 
peam  vbs  bad  a  oapaeity  of  oameiship,  in  which  cas^  there  would  be  no  room  for  the  second 
^"toiioa.  It  is  said  that  the  word  "  estate  "  stands  eoapM  with  oiheia  that  cany  a  ehattel  mto- 
^  ^  therefore,  is  restrained  to  relate  to  thinga  eju9dtm  g'Sfi«ris.[9]  The  dear  answer  to  thie, 
*  ^  the  watd  '*  estate  **  doea  stand  so  acoompanied ;  yet  it  is  with  words  that  describe  the  whole 

\\\  Ykie  Sauwuartz  v.  ^aumarex,  4  Myl.  &  Cr.  331.    Blagge  v.  MiUt,  1  Story's  Rep.  455. 
m  Vide  P^ker  v.  Marehant,  I  Yo.  6t  CoU  C.  C.  301. 
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IBiO^-^utUm  ▼.  Keaiaek. 


[*450J        *Af  r.  Wiffram  and  Mr.  Markjf  appeared  for  the  pbintiflEs,  and, 
Mr.  Sinunuj  Mr.  Stinion^  end  Mr.  WiUcoek^  for  the  defendants. 

penwual  esUte :  which  distinfouhei  thb  from  other  eaaes  where  «  gift  of  puticalar  tpedei  of  per- 
•onalty,  as  bonds,  notes,  stocks,  furniture,  &e.  precedes  the  general  word  **  estate.**^  But  wb«a 
•he  has  before  given  all  the  residue  of  her  goods  and  chattels  what  other  personal  thing  eoBJl 
•he  give?  Unless,  therefore,  the  words  "  estate  and  estatea"  take  ia  the  realty,  they  eaa  hsTt 
ao  operation  at  all.  That  they  may  have  this  aenM,  wae  detenDinedia  Tkt  CtnimH^  9f  Bti^f- 
water  ▼.  The  Duke  of  Bolton,  (1  Salk.  936.  Tlus  ease  hi  not  within  the  distinction  of  the  dtttt- 
minatton  in  1  Eq.  Ab.  178,  i  Wilkineon  ▼  MerrpUuuL)  Another  answer  to  the  objection  arisei  from 
the  manner  of  penning  this  clause.  The  words  are,  **  estate  and  estates,"  in  the  plural  nomber: 
the  latter  of  which  is  never  made  ne  of  to  deeerihe  personal  •state,  hot  means  the  aame,  in  ceo- 
mon  speech,  as  lands  and  farms. 

The  second  ifnestion  relates  to  the  capacity  of  the  teetatriz :  and  I  think  that  this  d^nse  ii  nf- 
ficient  to  pass  lands  by  virtne  of  the  power.  If  It  had  been  the  devise  of  an  unmanried  woinui, 
there  coald  be  no  doubt  but  that  this  residuary  clause  woold  carry  everything  undisposed  of.  h 
there  any  dtflerence,  as  it  is  the  devise  of  a  feme  oovert,  taking  ofleet  in  the  natare  of  an  appoioi* 
meat  in  panniaace  of  a  power  in  the  nMiftege  settlemeatT  There  are  several  kindi  of  powen: 
fint,  over  anetherV  estate  ;  second,  over  one's  own  estate*  If  this  had  been  of  the  fbrmer  kiod, 
the  lands  would  not  have  passed.  It  was  formerly  doubted  whether  a  feme  oovert  eonld  execute, 
a  power  coupled  with  an  interest ;  but,  in  Rich  v.  Beavmonl,  6  Bra  P.  G.  159,  H  was  detenniBcd 
that  she  may.  In  the  present  case,  there  hi  no  room  for  that  question,  becanse  the  power  n 
given  her  to  execute,  whether  sole  or  oovert  Here  the  inheritance  is  In  henelf.  1^  ii 
her  estate :  she  has  a  power  over  it  as  her  own.  What  di0erence  is  there  between  tfaii  tud 
a  person's  capacity  to  make  a  will  by  the  statute  of  Hen.  8,  which  in  that  ease  shall  operete  u  it 
can,  either  by  ownership  or  power?  Heire  she  could  not  give  by  virtue  of  the  former.  The  ex- 
pression, **  all  my  lands,"  comprehends  the  lands  over  which  she  has  a  power,  and  her  ownenhip 
explams  and  completes  that  deacription,  though  die  doee  not  give  by  virtue  of  the  ownershipi  I 
am  of  opinion  that  the  lande  will  pasa,  and  the  rather  becaaae  the  cooit  mast  think  it  a  will  meut 
to  execute  a  power»  though  there  is  no  reference  to  it,  which  makes  no  difiereaee ;  it  can  have  do 
other  sense.  By  the  very  act  of  making  a  will,  she  coald  have  nothing  in  view  but  to  exeeotethe 
power.  That  is  plain,  because,  as  a  feme  covert,  she  had  no  other  capacity  than  what  wai  re- 
senred  to  her  by  the  aettlement ;  which  diftrs  this  from  wliat  it  would  be  if  the  words  could  meao 
a  dbpontion  of  other  lands  than  what  are  comprised  in  the  power.  If  a  man  had  a  power,  by  ap* 
pmntment,  of  disposing  of  particular  lands,  and  other  lands  of  his  own  in  fee,  there  the  latter  wo\M 
satisfy  the  reddaary  devise.  But  here  the  testatrix  must  be  intended,  by  this  dispodllonf  to  have 
executed  the  only  power  she  had.  How  are  the  goods  and  chattels  to  pass  but  by  the  power?  U 
that  manner  they  may,  because  the  settlement  has  made  them  her  separate  estate. 

As  to  the  lands  purchased  after  marriage,  I  thuik  they  will  not  pass  by  the  wllL    Where  a  fema 
oovert  has  a  separate  fortune,  she  may  dispose  of  the  produce  of  it  by  will,  if  she  has  such  a  power 
over  her  personal  estate ;  but,  if  it  is  laid  out  in  land,  she  cannot  devise  that  to  the  disinheriUng  of 
her  heir ;  that  is,  die  shall  not,  by  virtue  of  any  power,  though  before  marriage,  devise  a  legal  <** 
tate.     But  it  is  clearly  otherwise  where  an  estate  is  settled  in  trust,  subject  to  such  powers ;  there 
she  may  devise  an  execution  of  a  power ;  for  he  who  takes  by  the  devise,  comes  in  under  tiKse 
who  created  the  power.    All  these  purchaaed  estates  are  legal  eotates  in  her,  subject  to  the  mlea 
of  law,  and,  therefore,  not  devisable  Ity  virtue  of  her  ownerriiip  on  account  of  her  incapacity,  nor 
by  virtue  of  any  power,  for  there  neither  was  nor  could  be  any  such  power.    If  the  husband  should 
agree,  generally,  with  his  wife,  that  she  should  have  a  power  to  make  a  will  and  dispose  of  her 
real  estate,  it  would  be  void.    The  lands  contracted  for  with  W.  Sanders,  and  devised  to  her  hoa* 
band,  must  be  eoaddered  as  if  the  conveyaace  had  been  exeented.    The  vendor,  who  has  4ill  the 
the  legal  estate  in  Mm,  indeed,  may,  to  some  purpooen,  be  eoaddered  ae  a  trustee  |  but  this  ^t" 
not  give  h^r  any  power  of  devidng :  for  a  feme  covert  eaa  no  more  dispooe  of  a  trust  than  of 
a  legal  estate,  without  a  particular  power  of  appointment.    I  am  of  opinion,  therefore,  that,  as  the 
testatrix  had  no  such  power  over  those  lands,  they  will  not  pasa  at  all,  either  by  the  particnlar  de- 
vise to  Thomas  Churchill  and  her  husband,  nor  by  the  residuary  devise  to  Richard  CbuichiU. 
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li39  «-Tanier  ▼.  Tnlawny. 


•Turner  v,  Trelawny.  [*453] 

09;  I7tb  Janomty^ — Practice. 

r  liberty  ■  given  to  a  party  to  eihibit  further  interrogatories  for  the  examination  of  witneises,  be 
may  re-examine  a  ^itnea  whom  he  hae  examiaecl  before,  bat  not  to  the  eame  matter. 

Ox  the  9th  of  November  last,  the  defendant  obtained  an  order  to  enlarge 
>nWicalioa,  and  for  liberty  to  sne  out  a  new  commission  for  the  examination 
)f  witnesses,  and,  from  time  to  time,  as  long  as  the  publication  should  stand 
iolarged,  to  exhibit  interrogatories  for  the  examination  of  witnesses  in  chief, 
ind  for  their  cross  examination  under  the  then  existing  and  the  new  com* 
mission  as  he  might  be  advised. 

The  new  commission  having  issued,  the  defendant  gave  notice  that  one 
Sylvester  was  to  be  examined  as  a  witness  on  his  behalf,  on  certain  further 
niterrogatories  exhibited  under  the  before-mentioned  order.  The  commit* 
sioners,  however,  declined  to  examine  Sylvester,  on  the  ground  that  he  had 
beeo  examined  for  the  defendant,  under  the  former  commission,  and,  therefore^ 
they  had  no  power  to  reexamine  htm  without  an  order  of  the  court  for  that 
pnrpose.  Whereupon,  the  defendant  moved  for  liberty  to  examine  witnesses, 
Qotvithstanding  they  should  have  been  examined  under  the  former  commis* 
sioQ,  provided  such  examination  should  not  be  upon  the  same  interrogatories 
as  the  witnesses  had  been  before  examined  upon. 

This  application  was  supported  by  an  affiddvit  stating  that  the  defendant's 
o^t  in  applying  for  the  new  commission  was,  that  he  might  be  allowed  to 
rfd  further  interrogatories,  in  order  to  prove  some  new  and  additional 
facts,  discovered  since  the  opening  of  the  *old  commission,  and  most  [•454] 
important  to  his  case ;  and  that  it  was  of  the  utmost  importance  to 
to  his  defence,  that  Sylvester  should  be  again  examined,  on  further  interroga- 
tes, as  to  some  of  the  facts  thereinbefore  referred  to,  and  on  which  the  de^ 
("ndant  would  have  examined  him  under  the  old  conunission,  had  he  been 
^  acquainted  with  those  facts. 

Mr.  Knighi  Bruce  and  Mr.  Sieere^  for  the  motion,  said  that  the  commis- 
sioDen  had  acted  against  the  established  practice  of  the  court  in  refusing  to 
examine  a  witness  on  fresh  interrogatories  merely  because  he  had  been  ex- 
*3iined  before  on  the  old  interrogatories. 

^  to  the  lOOOt,  which,  hy  the  settlement,  ahe  was  enabled  to  ditpoee  of;  aa  she  has  not  giTea 
it  to  uy  W :  that  must  go  to  her  eaeentor^o)  Havfaig  a  power  to  make  a  will,  she  may.  eon- 
^^f'^ytspfaint  an  eieootor ;  as  it  is  now  the  setUad  pnctioe  of  the  Ecclesiastical  Coiuts  to 
put  pnlMts  to  sBch  an  exeentor.  The  hnsband  being  generally»  the  wife's  represeatatiFe,  is  the 
^  pcaoa  that  wonM  contest  this  probata ;  and  he  has  precluded  himself  by  the  express  stipula* 

^>  ia  Uw  wttleroent 
^  the  wfaele,  therdbre,  I  am  of  opinion  Chat  this  wHt  passes  all  her  eatate  fsal  «ad  panoaal, 

*itoyi  ih»  landi  pwefaasad  doling  the  ooreitars. 

^*)  II  iffsars,  from  Lord  Kenyan's  report,  that  the  testatrix  appointed  Richard  ChniehiUt  the 
7"<WthwexoCBtor ;  bat  Seijeaat  Hill's  note  omits  that  lact 
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1899.-*BlttiideU  ▼.  GlmMm». 


Mr.  j€u:ob  and  Mr.  O,  Richards,  for  the  plaiotiff,  said  that  a  witness  who 
had  been  once  examined,  could  not  he  re-examined  except  under  such  special 
order.  They  cited  Asbee  v.  Snkipley,{a)  1  Smith's  Pract.  page  395,  and 
Stanneff  v.  Walmsley,{b) 

The  Vice-chancellor  : — 1  think  that  the  commissiooers  were  not  war- 
ranted in  refusing  to  examine  the  defendant's  witness :  for  I  never  understood 
that,  where  liberty  is  given  to  a  party  to  exhibit  fresh  iuterrc^tories,  thea- 

amination  is  to  be  confined  to  new  witnesses. 

Motion  granted. 


[M65]  *Blundell  v.  Gladstone. 

1S39 ;  17th  and  S4th  Jaaaary.— Jnnfdietioii ;  Injunetioii ;  Commiaimieri  lbr«zamiiiiiis  witnewt. 
Tb«  eoart  wHI  rwtrain  eommi«i«iieri  for  examiiiing  witiMBet  fioin  bnnsiiig  aa  action  for  tlMir 

feet  against  a  aoUdtor  in  the  caose,  and  will  refer  it  to  the  Maatar  to  aaoertain  what  !•  doe  to 

them. 

Motion  by  the  plaintiff's  solicitori  to  restrain  T.  Fisher  and  James  0. 
Watson,  the  plaintiff's  commissioners  for  the  examination  of  witnesses  in  the 
cause,  from  proceeding  with  actions  brought  by  them  against  the  solicitor,  for 
fees  claimed  by  them  as  such  commissioners. 

The  solicitor  had  offered  to  pay  Fisher  and  Watson  a  certain  sum,  being  at 
the  rate  cf  two  guineas  a  day  each  for  38  days,  which  was  the  time  that 
they  had  been  engaged  in  examining  witnesses.  Fisher  and  Watson,  how- 
ever, claimed  to  be  paid  a  larger  sum,  on  account  of  their  having  beea  en- 
gaged more  than  thirty-eight  days  in  examining  witnesses,  indorsing  exhibits 
and  making  up  the  return ;  and,  because,  on  some  of  those  days  they  had 
sat  more  than  four  hours,  which  was  the  time  fixed  by  them  for  their  daily 
sitting,  and  acquiesced  in  by  the  solicitors  on  each  side,  at  the  opening  of  the 
commission. 

Mr.  Skirrow  and  Mr.  Macdannell,  in  support  of  the  motion,  said  that  the 
court  would  interfere  to  stay  the  proceedings  in  an  action  arising  out  of  a 
suit  in  this  court,  and  brought  >by  one  officer  of  the  court  against  another. 

Frowd  V.  Lawrence.{c)    In  re  Weav€ry{d)  Barker  v.  Dctcie^e) 
[•466]       •Mr.  Jacob,  for  Fisher  and  Watson,  referred  to  Siockhdd  v.  Cd- 
lingtonlf)  Goslin  v.  EUison.{g) 

Thb  y ice^Chancsllor  : — This  application,  in  the  form  in  which  it  is 
made,  is  certainly  new :  but  1  do  not  think  that  it  is  distinguishable  in 
principle,  from  In  re  Weaver.  I  shall,  therefore^  grant  the  injunction :  but, 
at  the  same  time,  provision  ought  to  be  made  for  securing  to  the  commission 
era  the  payaien  of  what  is  justly  and  fairly  due  to  them.    A  commissioner 

(c)  5  Madd.  467.  (h)  1  MfL  &.  Cnig,  361.  (e)  1  Jac.  &  Walk.  655. 

(i)  %  Myl.  it  Craig,  441.         (e)  6  Yes.  681.  {f)  1  Balk.  330.  (g)  IbUL 


CASES  IN  CIONC^RY.  468 


1840.— CaldecoUy.  Harrison. 


might  not  be  aUe  to  nt  longer  than  four  houis  a. day,  without  great  incon- 
raDioDee  to  htauelf  {  and^  therefore,  the  stipulation  made  by  Messrs.  Fisher 
md  Watson,  that  they  should  not  sit  more  than  that  number  of  hours  daily,- 
nay  hare  been  perfectly  fair  and  reasonable.  The  order,  therefore,  that  I  shall 
nake,  is,  that  Messrs.  Fisher  and  Watson  be  restrained  by  the  order  of  this 
loan,  from  proceeding  any  further  in  their  two  several  actions :  and  it  must 
K  referred  to  the  Master,  to  inquire  and  state  what  is  due  to  them  for  their 
Sses,  oa  taking  the  examination  and  cross  examination  of  witnesses  in  this 
raase,  having  regard  to  any  special  circumstances. 


•Caldecott  v.  Harrison.  [•467] 

1640:  lltb  July.— Wai ;  Cdiutns ;  ConstntcUon. 

Toutflftliy  Ua  will,  g«Te  legseiat  to  Mvenl  penom,  deacrifaio|^  each  of  them  as  his  oooain.  By  a 
codicil  he  gKn  lue  reeichiniy  eetate  to  ell  mieh  of  his  eousios  both  on  his  father's  and  mother's 
■de,  SB  should  be  living  at  his  decease  j  and  to  all  the  children  of  such  of  his  said  cousins  as  might 
hiTv  theietofore  died  or  might  die  in  his  lifetime.  The  testator  left  several  first  cousins  and 
cluMren  of  fiist  and  second  eousinsi  and  one  first  cousin  once  removed.'  Held  that  none  of  them 
vcn  iododedttt  the  residuary  bequest,  except  the  first  cousins  living  at  the  testator's  death,  and 
tke  ebiUraa  of  finl  ooosins  who  died  ia  hb  lifetime. 

George  Clublet,  by  his  will  dated  the  6th  of  March,  1835,  devised  as 
follows: — ^''I  give  and  devise  all  and  every  my  messuages,  lands  and  heredi- 
taments, situate  within  the  township,  precincts  and  territories  of  Waxholme, 
in  Holdemess,  in  the  county  of  York,  unto  Francis  Clubley  of  Waxholme 
aforesaid,  the  son  of  my  cousin  John  Clubley  of  Welwick,  his  heirs  and  as- 
sij;asfor  erer,  subject  nevertheless  to  and  charged  and  chargeable,  in  exoner- 
ation of  my  personal  estate,  with  the  payment  of  the  several  annuities  or 
annual  sams  of  money  following,  (that  is  to  say,)  to  Mrs.  Smith,  the  wife  of 
my  lale  cousin,  George  Smith,  an  annuity  of  30{.,  for  and  during  her  natural 
life ;  to  my  coasin,  Francis  Smith  and  his  present  wife^  an  annuity  of  30/., 
for  and  during  their  joint  natural  lives  and  the  life  of  the  survivor  of  them ;  to 
m  cousin,  Thomas  Smith,  and  his  present  wife,  an  annuity  of  30{.,  for  and 
daring  their  joint  natural  lives,  and  the  life  of  the  survivor  of  them ;  to  my 
coQsin,  Ann  Wilkin,  and  her  present  husband,  an  annuity  of  30{.,  for  and 
during  their  joint  natural  lives  and  the  life  of  the  survivor  of  them ;  to  my 
cousin,  Eleanor  Caldecott,  and  her  present  husband,  an  annuity  of  30{.,  for 
^  dariof  their  jointnatural  lives,  and  the  life  of  the  survivor  of  them ;  and 
tomy  cooiftn,  Mary  Musgrave,  and  her  present  husband,  an  annuity 
of  30/.,  for  and  during  *their  joint  natural  lives  and  the  life  of  the  sur-    [*458] 
vWor  of  tbem."    The  testator  then  directed  bis  other  real  estates 
to  be  sold,  and,  after  giving  several  legacies  out  of  the  proceeds,  proceeded 

thus: 

"I  giro  and  bequeath  all  the  rest,  residue,  find  remainder  of  (he  money 
^t^frtmitlie  sale  of  myscM  real  estates,  andall'and  singular  my  personal 
Vol.  IX.  34 
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estate  and  efects,  of  what  nature  or  kind  soever ,  onto  the  atdd  John  Clublq 
of  Welbecky  and  the  said  Francis  CluUey  of  Earingtoo,  for  their  own  aereia 
and  respective  use  and  benefit  absolutely." 

The  testator  made  a  codical,  dated  the  13lh  of  April,  1835,  in  the  foIlowiD; 
words : — *^  Whereasi  in  and  by  my  said  will,  I  have  given  and  bequeathed  si 
the  lesidae  and  remainder  of  the  moneys  to  arise  from  the  «ale  of  my  m 
estate  therein  directed  to  be  sold,  and  my  personal  estate  and  eflbcts,  after  pay 
ing  or  satisfying  the  several  legacies  therein  mentioned,  unto  my  cousin,  Jobi 
Clubley  of  Welbeck,  and  Francis  Clubley  of  Easington,  for  their  owd  use 
now  I  do  hereby  revoke  and  make  void  said  bequest,  and,  instead  thereof,  Idc 
hereby  give  and  bequeath  all  said  rest  and  residue  of  the  said  moneys,  per 
sonai  estate,  and  eflfects,  unto  and  equally  amongst  all  such  of  my  cousins, 
both  on  my  father's  and  mother's  side,  as  may  be  living  at  the  time  of  my 
decease,  and  unto  and  amongst  all  and  every  the  child  or  children,  living  at 
my  decease,  of  such  of  my  said  cousins  as  may  have  heretofore  died,  or  may 
die  in  my  lifetime,  leaving  a  child  or  ohildrsn  him,  her,  or  them  surviving, 
the  child  or  children  of  any  such  deceased  cousin  taking,  between  or 
amongst  them  in  equal  shares,  such  part  or  portion  only  of  said 
[*469]  moneys  *and  effects  as  would  have  passed  to  his,  her,  or  their  parent  or 
parents,  if  living :  and  in  all  other  respects  I  do  hereby  confirm  my 
said  will." 

The  decree  referred  it  to  the  Master  to  inquire  and  state  what  cousins  of 
the  testator,  both  on  the  father's  and  mother's  side,  were  living  at  his  death, 
and,  if  any  of  them  were  then  dead,  who  was  or  were  their  legal  personal  repre- 
sentatives, and  also  what  child  or  children  of  such  the  testator's  said  cousins 
who  had  died  in  the  testator's  lifetime,  were  living  at  his  decease,  and,  if 
any  of  them  were  then  dead,  who  were  their  legal  personal  representatires. 

The  persons  who  came  in  and  claimed  before  the  Master,  were  first  com- 
sins  of  the  testator,  children  of  his  first  and  second  cousins,  and  a  £rst 
cousin  of  his  father. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Kniffhi  Bruce  and  Mr.  Elmslejff  for  the  plaintiffs,  who  were  the  first 
cousins  of  the  testator  living  at  his  death,  and  the  children  of  his  first  cousins 
who  died  in  his  lifetime. 

The  testator  has  mentioned,  in  his  codicil,  children  of  cousins  as  well  as  cou- 
sins. Now  every  childof  a  cousin,  is  a  cousin:  and,  therefore,  it  is  necessary, 
in  construing  the  codicil,  to  put  a  restricted  sense  upon  the  word  cousins,  and  to 
hold  that  it  means  first  cousins  only.  Besides,  it  appears,  fiom  the  report,  that 
every  person  whom  the  testator  mentions,  in  his  idll,  as  his  cousin,  was  bis 

first  cousin. 
[*460]        *The  Yice4:7hanceIlor :  If  that  be  so,  the  testator  has  puthisowu 
interpretation  upon  the  language  which  he  has  used. 

Mr.  Koe^  for  James  Bradley,  the  first  cousin  of  the  testator's  father  i-^^ 
language  of  the  codicil  must  be  taken  in  an  extended  sense;  and  Jbo^ 
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lrA<ile7,  vho  was  a  firsi  cousin  onee  removed  of  the  testator,  must  be  held 
>  be  ineloded  in  the  lesiduaiy  bequest 

3f  r.  O.  Riekards  or  the  children  of  the  second  cousins  who  died  in  the 
istator's  lifetime : — ^The  court  cannot  put  that  confined  construction  upon, 
fie  laHgoage  of  the  codicil  which  the  counsel  for  the  plaintifis  have  contend* 
d  {or.  On  looking  at  the  wcHrds  which  the  testator  has  used,  in  his  codi- 
ii,  it  is  plain  that  he  meant  to  extend  his  bounty,  and  not  to  confine  it 
rilhin  the  former  limits.  The  language  is  extremely  general.  It  includes 
rousins  both  on  his  father^s  and  mother's  side.  A  second  cousin  or  the  child 
it  a  first  or  second  cousin,  is  as  much  a  cousin  as  a  first  cousin  is.  The 
erm  is  a  flexible  one ;  and  there  is  nothing  in  this  codicil  to  limit  it  to  first 
MHisiiis.    SUeax  v.  Bell^a)  Mapeti  v.  Majfate,{b)  Charge  v.  Goodj/er.{c) 

Mr.  T\peUs^  for  the  neciHors. 

Ths  Yicb-Chancsli^or  : — I  admit  that  the  word  "cousins"  if  used  sim^ 
fUieiier.  would  include  cousins  of  every  description. [1]  But  the  court  fre* 
qneotly  is  obliged  to  put  a  restricted  sense  on  general  words. 

*In  my  opinifm,  wills  like  all  other  instruments,  are  best  con-  [*461] 
strued  when  you  can  find  out,  from  the  context  of  the  instrum^t 
itself,  in  what  sense  the  testator  has  used  the  terni)  the  meaning  of  which  is 
disputed.  Here  it  is  stated  that,  wheneyer  he  has  named,  in  his  will,  persons 
as  his  cousins^  they  are  all  of  them  persons  who  stood  in  the  relation  of  first 
cousins  to  him.  In  the  codicil  he  gives  his  residuary  estate  to  such  of  his 
cousins  on  his  father's  and  mother's  side  as  might  be  living*  at  his  decease^ 
and  to  all  the  children  living  at  his  decease  of  such  of  his  said  cousins  as 
might  have  theretofore  died  or  might  die  in  his  lifetime.  As  therefore,  he 
uses  the  words  ^*  cousins  and  children  of  cousins,"  it  is  obvious  that  he  must 
use  the  term  "cousins"  in  a  restricted  sense;  for  the  children  of  cousins  are 
not  meant  to  take  directly,  but  by  way  of  substitution. 

I  think  that  the  true  interpretation  of  the  will  and  codicil  taken  U^ether,  is 
that,  by  the  word  ^  cousins,"  the  testator  meant  first  cousins,  simply  and 
nrictly,  without  any  qualification.  Therafiire  Bradley,  who  was  a  first  cousin 
once  removed,' cannot  take :  nor  can  the  children  of  first  cousins,  unless  they 
happen  to  come  in  by  way  of  substituticMa. 

I  assume  that  to  be  true  which  has  been  stated  to  me,  namdy,  that  every 
petson  called  a  cousin  in  the  will,  is  a  first  cousin.    That  is  an  important 

(«}  1  Sin.  Sl  Sta.  301.    {h)  3  Bro.  C.  C.  lUS.    («)  3  Rum.  140.    (4)  S««  SUuU  t.  Fooki^  uito,  386* 
[l]  Vide  ammdtrmiir.  Baik^ 4  Myl  a, Cr.&L     3  Bn».  UUa.  1. 
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[M62]  Forbes  t.  Adams. 

1839 :  23d  January.— Feme  Coverte ;  Fine. 

By  a  marria|re  lettlement,  a  Jamaica  estate  was  limited,  to  txxuteee  for  a  term  of  yeara»  in  tmst  to 
raiae  18,0001.  to  be  laid  eat  in  land,  in  Great  Britain,  of  the  Taloe  of  0001.  a  year :  and  the  land, 
wlnn  pnicbaied,  waa  to  be  aatlM  •■  the  baAand  for  lile,  with  remafaider  ta  the  arife  for  Eic, 
with  an  option  to  her  to  have  an  anauity  of  GOM.  a  year,  oat  of  the  land,  ia  lien  of  her  Iifa  c^ate. 
Before  the  18,0002.  was  raised,  the  wife  joined,  with  her  huiband  (both  of  them  being  rcsdent 
in  this  country)  in  mortgaging  the  Jamaica  estate  in  fee  :  and  the  wife  acknowledged  the  mort- 
gage deed  before  a  magistrate,  which,  by  the  laws  of  Jamaica,  was  equivalent  to  ferying  a  fiae- 
The  hmfcand  afterwaids  died.  Held  thai  tha  witt  had  baixad  lieiaelf  of  aU  claim  ta  the  pro- 
vision  made  for  her  by  tba  aattleaMnt. 

Charles  Forbes,  foimerly  of  Jamaica  but  afterwards  of  Ghreat  Stanmorey 
Middlesex,  by  the  settlement  on  his  marriage  with  Mary  Clniteibfick,  dated 
the  29th  of  August,  1800,  demised,  to  trustees,  two  plantations  in  Jamaica, 
for  1000  years,  subject  to  a  proviso  for  cesser  of  the  term  in  ease  he  should, 
in  his  lifetime,  or  his  heirs,  executors,  d^c.,  should,  within  two  years  after  ht» 
death,  pay,  to  the  trustees,  18,0001.  sterling,  with  interest,  if  not  paid  in  his 
lifetime,  after  the  rate  of  5{.  per  cent,  per  annum,  from  the  day  of  his  death : 
and  the  settlement  declared  that  the  trustees  should  stand  possessed  of  the 
18,000/.  upon  trust,  with  the  consent  of  Forbes  and  his  intended  wife  or  the 
survivor  of  them,  if  they  or  either  of  them  should  be  then  living,  and,  after 
the  death  of  the  survivor,  then  of  the  proper  authority  of  the  trustees,  to  in- 
▼est  the  18,0002.,  or  so  much  thereof  as  should  be  necessary,  in  the  purchase 
of  freehold  or  copyhold  hereditaments  in  fee  simple  in  possession,  to  be  situ- 
ate in  Great  Britain,  of  the  clear  yearly  value  of  600il.,  to  be  settled  and  assured 
to  the  use  of  G.  Forbes,  for  his  life,  and,  after  his  decease,  in  case  Mary  Glut- 
terbuck- should  survive  him,  to  her  use  for  her  life,  ch*,  at  her  option  signified 

by  her,  whether  covert  or  sole,  by  some  writing  under  her  hand  and 
[*463]    seal,  to  the  use  that  she  *and  her  assigns  should,  in  the  event  n(o^ 

said  receive,  a  clear  annuity  or  rent  charge  of  600/.,  out  of  the  here- 
ditaments so  to  be  purchased,  in  lieu  or  instead  of  her  life  interest  therein,  and 
with  a  term  of  100  years  to  be  limited  to  trustees,  in  such  settlement  to  be 
named,  for  that  purpose,  and  to  commence  from  die  day  of  the  death  of 
Charles  Forbes,  upon  trust,  by  the  usual  ways  and  means,  for  the  further 
and  better  securing  the  payment  of  the  rent  charge,  and  subject  to  such  pro- 
visoes and  agreements  as  were  usual  in  terms  of  the  like  nature  and  created 
for  the  like  purpose :  which  said  life  estate  so  to  be  limited  to  Mary  Clutter- 
buck,  upon  the  event  of  her  stirvi ving  Charles  Forbes,  in  the  hereditaments  so 
to  be  purchased  as  aforesaid,  or  the  rent  charge  of  600/.  so  directed  to  be 
charged  upon  and  made  payable  thereout,  should  be  for  a  jointnre  for  Mary 
Glutterbuck,  and  in  bar  of  her  dower  or  thirds  at  common  law  or  by  custom 
or  otherwise,  which  she  might  claim  out  of  any  manors,  messuages,  &c, 
which  Charles  Forbes  was  or  might  be  seised  of  or  entitled  unto,  for  any  es- 
Ifale  of  inheritance,  during  the  intended  coverture ;  and,  after  the  decease  of 
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le  sarvivor  oi  Chaiies  Forbes  and  Mary  Clatterbuck,  in  case  the  hereditaments- 
>  to  be  poicbaaed  shoald,  at  the  option  of  Mary  Olutterbuck,  be  limited  to  her 
»r  her  lijfei  expectant  and  to  take  effect  as  aforesaid,  or  in  case  the  rent  charge  of 
MM.  should  be  limited,  in  the  event  aforesaid,  to  her  for  her  life  as  aforesaid^ 
k^,  after  the  decease  of  Charles  Forbes  (but  subject  to  saeh  rent  charge  and  the 
rrears  and  remedies  and  t^mi  of  yecffs  for  better  securing  the  same)  to  the  use 
fall  the  children  of  the  marriage,  equally,  if  more  than  one,  as  tenants  in 
ommon  in  tail,  xnth  cross  remainders  between  them  in  tail,  and,  if  there 
bould  be  but  one  such  child,  then  to  the  use  of  such  only  child  in 
lil,  and  *with  the  ultimate  remainder  to  the  use  of  Charles  Forbes    [*464] 
Q  fee :  and  it  was  thereby  further  declared  that,  upon  payment  of 
he  18,0001.  and  until  an  opportnnity  should  offer  for  investing  it  in  the  pur- 
faase  of  lands  to  be  settled  as  aforesaid,  it  should  be  lawful,  for  the  trustees, 
rith  the  consent  of  Charles  Forbes  and  Mary  Clutterbuck  or  the  survivor  of 
hem,  if  they  or  either  of  them  should  be  th^i  living,  and,  after  the  decease 
>f  the  survivor  of  them,  of  the  proper  auShority  of  the  trustees,  to  invest  the 
I8)000j.  in  the  usual  securities,  and  that  the  trustees  diould  apply  the  income 
>f  those  securities  in  payment  of  an  annuity  of  600{,  to  such  person  or  per- 
sons as  would  be  entitled  to  the  rents  of  the  hereditaments  to  be  purchased 
and  settled  as  aforesaid,  in  case  the  same  were  actually  purchased  and  set- 
tled paisuant  to  the  settlement,  and  should  pay  the  residue  of  such  income  to 
Charles  Forbes,  his  executors,  &c. :  and  it  was  thereby  further  declared  that 
it  ihoald  be  lawful  for  the  trustees  to  receive,  from  Charles  Forbes  in  his 
Vifetime,  or  from  his  heirs,  executors  or  administrators  after  his  death,  any 
sum  OT  sums  of  money  on  account  of  the  18,000^,  by  such  instalments  and 
at  siich  times  as  he  or  they  should  be  desirous  and  find  it  convenient  to  pay, 
80  asthesam  to  be  paid  at  any  one  instalment,  should  not  be  less  than  600/., 
and  so  as  the  payment  of  the  whole  thereof,  should  not  be  postponed  beyond 
two  jean  from  the  death  of  Charles  Forbes.  \ 

Bf  an  indenture  dated  the  20th  of  Feb.  1818,  Charles  Forbes  and  Mary' 
his  wife,  and  each  of  them,  conveyed  the  two  plantations,  and  all  the  estate, 
right,  title,  interest,  ben^t,  claim  and  demand  whatsover,  either  at  law  or  in 
eqnity,  of  them  and  each  of  them,  of,  into  or  out  of  the  same,  to  the 
defendants  *Adams,  Robertson,  Greenfield  and  Atkinson  in  fee,  sub-  [M66] 
j^  to  redemption  on  repayment  by  Charles  Forbes,  his  heirs,  execu- 
tors, &C.,  of  two  sums  of  8000/.  and  6000^  currency :  and  Mary  Forbes  ap- 
peared brfore  the  mayor  of  Chichester,  'and  acknowledged  that  she  executed 
the  deed  for  the  uses  and  purposes  therein  mentioned ;  and,  being  examined 
Apart  from  her  husband,  she  acknowledged,  before  the  mayor,  that  she  volun- 
^rily  executed  the  deed  without  any  forces  threat,  compulsion  or  coercion  of, 
(romorbyher  hustMindor  any  other  person  or  persons  whomsoever,  and 
^)  at  the  time  of  the  execution  thereof,  she  knew  the  same  to  be  a  convey- 
ance, of  the  several  plantations  therein  comprised,  to  the  defendants  for  the 
purposes  therein  mentioned :  and  a  memorandum  of  such  acknowledgment 
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was  eodorsod  upon  the  deed  ttid  sealed  with  the  mayor's  official  seal.  The 
defendaots,  by  their  answer,  alleged  that,  by  the  law  of  Jamaica,  siMdi  coo* 
veyances  aod  acknowledgments  as  aforesaidy  were  sufficient  and  ^Eectoal  to 
pass  the  rights  and  interests  of  married  women. 

C.  Forbes  died  on  the  27th  of  July,  1838,  leaving  his  wife  soxriving. 
There  was  issue  of  the  marriage  seven  children,  two  of  whom  vrwe  still 
living. 

A  sum  of  money  having  been  awarded,  under  the  act  lor  the  abolition  o( 
slavery,  {3&i  Will.  4,  c.  73,)  as  a  compensation  for  the  slaves  on  the  two 
plantations,  and  that  sum  having  been  invested  in  stock  in  the  name  of  the 
Accountant  General,  the  question,  on  the  hearing  of  a  petition  presented  by 
Mrs.  Forbes  and  her  children  and  the  trustees  of  the  settlement,  was 
[*466]  whether  Mrs.  Forbes  was  entitled,  as  against  the  mortgagees,  to  *be 
paid  the  dividends  of  the  stock,  on  account  of  the  interest  of  the 
18,000/.  which  had  never  been  raised. 

Mr.  Jacob  and  Mr.  Kocj  for  the  petitioner : — The  question  is  whether  Mrs. 
Forbes,  by  joining  in  and  acknowledging  the  mortgage  deed,  passed  to  the 
mortgagees  her  interest  in  the  estate  to  be  purchased  with  the  18,0002.  Then; 
is  nothing  on  the  face  of  the  mortgage  deed  to  show  that  she  intended  to 
transfer  her  jointure  to  the  mortgagees.  Sdly  v.  WhUfidd.{a)  Mr.  Forbes 
might  have  paid  the  18,000/.  out  of  his  property  in  Jamaica,  or  out  of  any 
other  property.  He  might  have  paid  it  in  his  lifetime :  and,  supposing  that 
he  had  paid  it  before  the  mortgage  deed  was  executed,  would  Mrs.  Forbes' 
interest  have  passed  to  the  mortgagees  ? 

Mr.  Knight  Bruce  and  Mr.  Mitchell^  for  the  mortgagees : — ^Mrs.  Forbes, 
when  she  executed  and  acknowledged  the  mortgage  deed,  did  an  act  wliieh, 
by  the  laws  of  Jamaica,  is  equivalent  to  levying  a  fine.  The  fund  which 
was  to  produce  the  900/.  a  year  still  r^nains  to  be  raised,  and  as  Mrs.  Forbes 
has  levied  a  fine  of  the  estate  out  of  which  that  fund  was  to  be  raised,  she 
has  effectually  barred  herself  from  claiming  the  600/.  ayear.  May  v.  Roper.{b) 
Mr.  /aco6,  in  reply : — ^The  case  of  May  v.  Roper  does  not  at  all 
[*467]  affect  the  present  question.  Here  the  question  is  not  whether  *Mi3. 
Forbes'  claim  is  barred  or  extinguished,  but  whether  it  has  been  trao- 
ferred  to  the  mortgagees. 

The  Yice-Chancsllor:— It  appears  to  me  that  Mrs.  Forbes,  when  she 
executed  the  deed  and  acknowledged  it  before  a  magistrate  in  this  country, 
gave  the  same  efiEect  to  the  conveyance  to  the  mortgagees  as  it  would  hare 
had  if  it  had  been  a  conveyance  of  an  estate  in  this  cotmtry  and  she  had 
levied  a  fine.[l)  In  that  case  all  possible  interest  that  she  might/have  preri* 
ously  had,  either  at  law  or  in  equity,  in  the  estate,  would  have  teen  tarred. 

The  18,000/.,  when  raised,  would  have  been  to  be  laid  out  in  the  purchase 
of  land  in  this  country,  in  order  to  secure  to  her  a  jointure  q(  600A  a  year. 

(«)  Ca.  Temp.  Fineh,  977.  (b)  Ante,  vol.  4,  p.  3€0, 

[I]  Vied  B«fif  T.  Young,  ante»  190,  and  note.nbld. 
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1840^— LivinfrtiNie  y.  Cooke. 

[be  cioatioD  of  the  term  was  nothing  but  a  method  of  charging  the  West 
ndia  estate  with  such  a  sum  as  would  produce  the  6002.  a  year. 

lliiscoart  looks  at  the  substance  of  the  casci  not  at  the  form. of  it,  and  the 
abstance  is  that  Mrs.  Forbes  had,  in  equity,  a  charge  of  600/.  a  year  upon 
tie  West  India  estate  by  means  of  the  term  :  and  the  effect  of  her  executing 
nd  acknowledging  the  deed  was  to  bar  herself  of  all  interest,  as  well  in 
quity  as  at  law,  which  she  had  in  the  estate. 

The  coQseqnence  is  that  she  is  not  entitled  to  the  dividends  of  the  stock 
n  which  the  compensation  money  has  been  invested,  and  the  petition  must 
jediimissed  with  costs,  (a) 


Livingstone  v,  Cooke.  [M68] 

1^ :  Ml  July. — ^Practieo ;  Cont^pt ;  Order  to  Amend. 

If  I  defendant  ■  ta  eontempt  for  want  of  answer,  tho  plaiotiflfdoes  not  waive  the  contempt  by  ob« 
uioiiif  an  order  to  amend . 

Mr.  Lovat  moved  that  the  defendant,  who  was  brought  up  under  an 
attachment  for  want  of  answer,  might  be  committed  to  the  Fleet. 

Hr.  Terrell,  for  the  defendant,  said  that  the  plaintiff  had  obtained  an 
order  to  amend,  which  was  a  waiver  of  the  contempt.  Symonds  v.  Duch* 
e»  of  Cumberland.(b) 

Mr.  LovtU  replied  that,  where  exceptions  are  taken  to  an  answer,  and 
the  plaintiff  obtains  an  order  to  amend  and  for  the  defendant  to  answer  the 
unendments  and  exceptions  at  the  same  time,  the  contempt  is  waived,  be* 
cause  the  order  prevents  the  defendant  from  putting  in  his  answer ;  but  that 
it  was  not  so  where,  as  in  the  present  case,  the  order  that  had  been  obtained, 
vas  a  simple  order  to  amend ;  and  that,  in  the  case. cited,  the  bill  had  been 
Ktnally  amended. 

The  Vick-Chancbllor  : — ^A  mere  order  to  amend,  is  not  a  waiver  of 
the  conlempt ;  as  it  creates  no  obstacle  to  the  defendant  putting  in  his  answer. 

Motion  granted.[l] 

(«)  See  Pem^mm  ▼.  Lane,  17  Vea.  101.  (6)  2  Cox,  411. 

[1]  Sot  it  •eemfl  that  an  actual  amendment  of  the  bill  would  be  a  waiyer  of  the  contempt. 
^  ▼.  OtrnjIUU^  I  Roai.  &  MyL  334.     Boil  t.  Etehea^  id.  334,  and  lee  Woodward  t.  Twinaino, 
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[•469]  •Webb  v.  Kelly. 

1839 ;  93d  Jrasmry .— MTiU ;  CoMlnictioii. 

Teitetor  dirtctod  his  tniate«  to  apply  the  renti  of  hia  freehold  eetatei  during  the  life  of  kU  wift,  ftr 
tk§  fnaintenance  and  education  of  hia  two  |rreat  niecea,  and,  alter  hia  wife*a  death,  to  aell  the 
eatatea  and  apply  the  proceeda  to  the  oae  and  benefit  of  both  hia  ^reat  niocea,  ahare  and  ahare 
alike,  bat,  if  there  ahould  be  but  one  of  them  li?in^  at  hia  wife'a  death,  to  the  oae  and  benefit  of 
the  aarviTiof  gnMl  nieoe,  only.  One  ef  the  great  nieeea  died,  an  infant,  in  the  lifetime  of  the 
wife.  Held  that  a  moiety  of  the  rente  accrued  between  her  death  and  the  death  of  the  widow, 
did  not  go  to  the  aanriving  great  niece,  or  reault  to  the  teatator*a  heir,  but  belonged  to  her  peiaonal 
repreaentati?e. 

Philip  Montague,  by  his  will  dated  the  16th  day  of  March,  1780,  after 
reciting  that  he  had,  by  a  marriage  bead  then  in  the  hands  of  William  Bar- 
ford,  made  a  provision  for  his  wife  Kezia,  by  the  dividend  of  17002.  of  his 
bid  South  Sea  annuities,  willed  that  the  dividend  of  the  remaining  2300/., 
that  is,  the  dividend  of  the  whole  4000/.  of  his  said  annuities,  should  be  paid, 
as  an  additional  provision  for  his  wife,  during  her  life,  and  that  the  said  addition- 
al sum  of  2300/.  should  be,  as  soon  as  conveniently  could  be  after  his  death,  io- 
vested  in  the  hands  of  William  Barford  and  John  Clementson  for  the  same 
uses  and  trusts  that  he  had  before  settled  by  the  before-mentioned  bcmd :  and 
he  willed  that  the  said  John  Clementson  should  receive  the  rent  of  his  free- 
hold estates  at  Fiddington  in  the  county  of  Somerset  and  at  Wingfield  in  the 
county  of  Berks,  during'  the  life  of  his  wife,  and  apply  it  in  equal  shares,  to 
the  maintainimce  and  education  of  his  two  great  nieces,  Mary  Baker  and 
Anna  Maria  Baker :  and,  after  his  wife's  decease,  he  empowered  Clementson 
and  willed  him  to  sell  both  the  estates  and  apply  the  moneys  arising  there- 
from, in  the  most  advantageous  manner,  to  the  use  and  benefit  of  both  his 
said  great  nieces,  share  and  share  alike,  or,  if  there  should  be  but  one  of  them 
living  at  the  time  of  his  wife's  decease,  to  the  use  and  benefit  of  the 
[*470]  surviving  sister  only ;  but  he  declared  that  he  made  *that  bequest  to 
his  two  great  nieces,  upon  a  supposition  that  the  public  security 
would  continue  good,  and  the  dividend  of  his  above  named  annuities  be  regu- 
larly paid  his  wife  during  her  life ;  but  that,  if  public  security  should  fail, 
and  the  dividends  of  the  above  mentioned  Old  South  Sea  annuities  shoaid 
not  be  regularly  paid  his  wife,  he  empowered  Clementson  and  willed  that  he 
should  sell  both  the  above  named  estates,  and  with  the  money  thence  arising, 
purchase  her  the  best  annuity  he  could  for  her  life :  and  he  appointed  his 
wife  and  Clementson  executors  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will.  Mary  Baker  died  in 
July,  1784,  an  infant  and  unmarried.  Kezia  Montague,  the  testator's  widow, 
died  in  November,  1815.  Anna  Maria  Baker  married  Edward  William  Webb, 
and  died  in  November,  1834. 

The  dividends  on  the  South  Sea  Stock  having  been  regularly  paid  during 
the  widow's  life,  one  question,  on  the  hearing  of  a  petition  in  the  cause,  was 
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fhethcr  Anaa  Maria  Webb  became  eutitled,  on  the  death  of  her  sister,  Mary 
hker,  to  the  whole  of  the  rents  of  the  estates  at  Fiddington  and  Wingfield, 
Mr.  Knight  JSrucBy  for  parties  claiming  under  Anna  Maria  Webb : — ^The 
K)le  otgect  in  postponing  the  sale  of  the  freehold  estates,  was  to  secuie  an  in- 
txne,  of  a  certain  amount,  to  the  wife.  Supposing  that  o1]ject  to  be  refnored 
here  is  an  absolute  gift  to  the  two  great  nieces ;  for,  both  the  income  and  the 
produce  of  the  two  estates  are  given  to  them  ;  and  there  is  a  gift  over,  to  the 
NTirFiror,  in  the  event  of  one  of  them  dying  in  the  widow's  lifetime. 
It  is  plain  that  the  testator  intended  the  income  to  go  *over  with  the  [MTl] 
capital ;  for  it  would  be  unreasonable  that  the  representatives  of  the 
deceased  great  niece  should  continue  to  receive  one  moiety  of  the  income 
fur  autre  vie,  after  the  capital  has  gone  over. 

The  Vice-Chancellor  : — The  only  subject  of  the  gift  over,  is  the  mo- 
neys arising  from  the  sale  of  the  freehold  estates.    In  the  preceding  clause, 
the  testator  wills  that  John  Clementson  should  receive  the  rent  of  his  estates 
daring  the  life  of  his  wife,  and  apply  it,  in  equal  shares,  to  the  maintenance 
and  ediKation  of  his  two  great  nieces :  they  are,  therefore,  made  tenants  in 
common  of  the  rent,  during  the  life  of  the  wife.    Then,  after  the  death  of  the 
wife,  Mr.  Clementson  iis  to  sell  the  estates ;  and  the  moneys  arising  therefrom 
ire  to  go  to  the  two  great  nieces  equally,  if  both  survive  the  wife ;  but,  if  only 
COB  survives,  the  whole  is  to  go  to  the  survivor.    Consequently,  tfiere  is  no 
doabt  that,  as  against  parties  claiming  uuder  Anna  Maria  Webb,  the  represen* 
tatives  of  Mary  Baker,  are  entitled  to  one  moiety  of  the  rent  accrued  in  the 
lifetime  of  the  widow. 


Another  question  was,  whether  the  testator's  heir  was  entitled  to  a  moiety 
<^the  rents  that  accrued  between  the  death  of  Mary  Baker  and  the  death  of 
4e  widow. 

Mr.  Jacob  for  the  heir : — ^The  only  trust  that  is  declared  of  one  moiety  of 
^ie  rents,  is  for  the  maintenance  and  education  of  Mary  Baker :  therefore, 
DO  tnist  is  declared  beyond  her  life ;  and,  consequently,  there  is  a  resulting 
^  for  the  heir,  as  to  one  moiety  of  the  rents  accrued  between  her  death 
«m1  the  death  of  the  widow. 

"Mr,  Matthews  J  Mr.  Willcacky  Mr.  Webster,  and  Mf .  Sione  ap-  p472] 
Pcwrf  for  the  other  parties. 

Tee  Tice-Chancellor  : — I  think  that  a  gift  for  the  maintenance  dhd 
riucation  of  the  legatee,  is  an  absolute  gift;  so  that,  in  this  case,  Mary  Baker 
^'^(Btitled  to  a  moiety  of  the  rents  during  the  life  of  the  widow.[l] 

n  Vide  H9d9»  ▼.  Hadow,  ante,  438.    WardU  ▼.  Claxton,  post,  634. 

Vou  IX.  35 
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1840.— Morri*  ¥.  The  I>uk«  of  Norfolk. 


Morris  v,  1'he  Duke  of  Norfolk. 

1840 ;  4th  And  Stb  M ay.— Jwiidietion ;  Diaeovary ;  Tithe  Commntvtion  Act 

A  Coiitt  of  Equity,  will  compel  a  dwcovery  and  production  of  documents,  in  aid  of  proceediopil 

laWf  to  try  a  disputed  ri^t  under  the  Tithe  Commutation  Act,  notwithstanding  special  proii« 

iions  are  contained  in  that  act  for  those  parposes. 

The  bill  stated  that,  in  1823,  the  plaintiff  was  presented,,  by  the  late  Doke 
of  Norfolk,  to  the  rectory  of  Shelfanger,  in  Norfolk  :  that  the  defehdant.  the 
present  Duke,  and  his  ancestors  for  a  great  many  years  past,  had  been,  and  the 
defendant  then  was  seised  in  fee  of  certain  lands  in  the  parish,  which  bad, 
fbr  some  time,  constituted  one  farm,  called  the  Shelfanger  Hall  farm :  that, 
in  October,  1838,  the  commissioners  appointed  under  the  tithe  commutation 
act,  6  and  7  Will.  4,  c.  71,  determined  to  ascertain  and  award  the  rent 
charge  to  be  paid  in  lieu  of  the  tithes  of  the  parish,  no  agreement  binding  up- 
on the  parish  having  been  made  under  the  authority  of  the  act :  that  certain 
suits  then  were  and  still  continued  to  be  pending,  in  the  Court  of  Exchequer, 
touching  the  plaintiff's  right  to  the  tithes  of  the  farm,  which  were  commenced 
by  the  plaintiff,  against  Richard  Ellis,  as  tenant  of  the  farm  under  the  defen- 
dant, and  against  his  executors,  by  original  bill  and  bill  of  revivor,  and  also 
against  Charles  JBllis  as  the  subsequent  tenant  under  the  defendant,  and  that 
R.  Ellis,  in  his  answer  to  the  first  of  the  said  bills,  insisted  that  the  farm  was  an 

ancient  farm,  and  was  covered  by  a  modus  of  HI.  a  year :  that  such 
[•473]    suits  were,  in  fact,  defended  by  and  at  'the  expense  of  the  defendant, 

and,  consequently,  a  question  had  arisen  between  him  and  the  plain- 
tiOt,  touching  the  existence  and  validity  of  the  alleged  rhodns ;  and  the  assist- 
ant coounissioner  appointed  under  the  act  for  the  purpose  of  ascertaining  and 
awarding  the  rent  charge  to  be  paid  in  lieu  of  the  tithes  of  the  parish,  ap- 
pointed a  time  and  {dace  for  hearing  and  determining  such  question,  and, 
having  heard  the  same,  he  made  his  award,  dated  the  25th  of  June,  1839.  and 
thereby  determined  that  the  modus  was  good  and  valid :  that  the  plaintiff, 
being  dissatisfied  with  the  award,  and  the  yearly  value  of  the  tithes  o(  the 
farm  greatly  exceeding  20/.,  he,  under  the  authority  of  the  act,  caused  an  ac- 
tion to  be  brought,  in  the  Cotirt  of  Exchequer,  against  the  Duke,  within  the 
time  prescribed  by  the  act,  and  caused  a  feigned  issue  to  be  delivered  therein 
in  order  that  such  disputed  right  might  be  tried ;  such  issue  being  whether  a 
modus  of  14/.  a  year,  was  then  lawfully  payable,  by  the  occupiers  of  the  farm, 
to  the  rector  of  the  parish  in  lieu  of  the  tithes  of  the  farm :  that  the  defendant; 
his  solicitors  or  agents  had,  in  their  possession  or  power,  divers  ancient  and 
other  deeds,  books  and  documents  by  which,  if  produced,  it  would  appear 
that  no  such  modus  had  been  payable  from  time  immemorial,  and  from 
which,  several  matters  would  appear  utterly  inconsistent  with  the  alleged  i/n* 
memoriality  and  validity  of  the  alleged  modus:  that,  from  such  deeds,  books, 
d^.y  it  would  appear  that,  in  and  before  the  reign  of  William  the  Conqueror 
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r  tt  ao  early  period  sabsequeot  thereto,  the  rectory  was  divided  into  medi- 
ties,  and  that  one  mediety  was  appendant  to  the  manor  of  Hoes  in  the  pariah 
ad  the  other  to  the  manor  of  Yisedeliens  in  the  same  parish.    The  bill  then 
tated  the  names  of  the  successive  lords  of  the  two  manors,  and  of  the 
Mnmbents  of  the  rectory  down  to  the  year  1375,  when  *the  two    [•474J 
oedieties  of  the  rectory  were  consolidated  and  alternate  rights  of 
iresentatioii  to  the  consolidated  rectory,  were  given  to  the  lords  of  the  two 
oaoors.    It  next  stated  who  were  the  lords  of  the  manors  from  1375  down  to 
1332,  when  they  were  purchased  by  the  then  Duke  of  Norfolk ;  and  that, 
iirom  the  several  deeds,  books,  d&c.,  by  which  the  several  matters  thereinbefore 
iDentioned  appeared  (all  which,  or  some  copies  thereof,  or  extracts  therefrom, 
vere  in  the  possession  or  power  of  the  defendant,  his  solicitors  or  agents,)  it 
vould  appear  that  tithes  in  kind  were  payable  in  respect  of  all  the  lands  in  the 
{arisb,  and  particularly,  in  respect  of  the  farm  :  that  it  would  also  appear, 
from  such  deeds,  d&c.,  and  from  certain  other  deeds,  d&c,  then  or  late  in  the 
possession  or  power  of  the  defendant  his  solicitors  or  agents,  that,  upon  the 
foondation  of  the  parish  church,  the  parish  constituted  two  distinct  rectories, 
which  were  endowed  with  lands  and  tithes  by  different  lords  of  manors  or 
other  persons,  who  by  reason  or  in  respect  of  such  endowments,  held  and  exer*' 
eised  the  advowson  of  each  mediety,  the  person  or  persons  who  had  endowed  the 
church  with  one  portion  of  such  lands  and  tithes,  holding  the  advowson  of 
one  mediety,  and  the  person  or  persons  who  had  endowed  the  church  with  the 
residae  of  such  lands  and  tithes,  holding  the  advowson  of  the  other  mediety : 
M  it  was  impossible  or  highly  improbable  that  the  petrous  or  rectors  of  each 
mediety,  could,  at  any  time  before  the  period  of  legal  memory,  have  agreed  to 
ooc  composition  or  pecuniary  payment  in  respect  of  the  tithes  of  the  entirety 
of  the  farm :   that  the  defendant,  his  solicitors  or  agents  then  bad  or  then 
lately  had  in  their  possession  or  power,  divers  deeds  and  writings  conveying 
or  otherwise  relating  to  the  advowson  of  the  rectory  or  the  advowson 
ot  the  two  medieties  thereof  or  of  one  of  them,  and  to  the  manors  *and    {M75] 
die  lands  alleged  to  be  covered  by  the  modus,  and,  in  particular,  the 
ieeds  by  which  the  adeowson  of  the  rectory  and  the  said  lands  were  granted  to 
hisaacestorsortosome  person  from  whom  he  derived  title  thereto,  and  alsodi* 
rers  leases  and  counterparts  of  lenses  of  or  touching  the  said  lands :  that,  by  and 
from  such  deeds,  writings,  leases  and  agreements,  it  would  appear  that  the 
laid  lands  were  subject  to  tithes  in  kind,  and  that  no  such  modus  as  aforesaid 
had  subsisted  from  time  immemorial,  and  that  the  annual  rents  of  the  said 
laadsirere  not  more  until  recently,  or  were,  at  least,  little  more  tha'i  the  year* 
I7  suin  of  14^:  that,  during  the  reign  of  James  the  First,  leases  of  the  said 
l^<b  vere  granted  by  one  of  the  defendant's  ancestors,  which  contained  cov- 
^^ts  for  the  payment  of  the  tithes  thereof:  that  the  defendant,  his  solicitors 
^>S<^t8,  then  had  or  then  lately  had,  in  their  possession  or  power,  divers  ra. 
^^^  for  tithes  or  compositions  for  tithes  of  the  lands,  and  also  divers  ae- 
^^ts,  books  of  account  and  memorandums  of  or  by  stewards,  bailiffs,  recei* 
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vers  and  agents,  in  which  payments  for  titites  or  compositions  for  tithes 
ootersd  or  stated,  and  also  the  coort  books  and  rolls  of  die  two  manors, 
which  the  matters  before  stated  would  appear :  that  the  lands  had  not  c 
tuted  one  entire  farm  until  a  period  compamtively  recent,  bat  the  sanoe, 
gather  with  otfier  lands,  did,  in  ancient  times  and  at  die  beginning  of 
reign  of  Richard  the  First,  constitute  a  park,  and  yielded  no  produce  hat 
which  was  eaten  by  the  deer  which  w:ere  kept  in  the  park,  and,  in  fact,  yii 
od  little  or  no  titheable  produce  whatever :  that  grants  of  free  warren  om 
lands  had  be^  made,  at  different  times,  to  the  lords  of  the  two  manors, 

such  grants  were,  or  then  lately  were  in  the  possession  or  power  of 
{*476]    defendant,  or  his  solicitors  or  agents,  and  it  would  appear  * 

that  the  lands  did  not  constitute  an  ancient  farm  or  yield  any 
produce  than  grass !  that,  in  order  to  defend  the  suits  in  the  Excheqoer  aod 
substantiate  the  validity  of  the  alleged  modus,  the  defendant  had  empi 
persons  to  nudes  search  amongst  ancient  records  and  documents,  and 
persons  had  made  reports  to  the  defendant  of  the  result  of  their  searches, 
sent  to  him  copies,  extracts,  or  abstracts  of  and  from  such  records,  and  doc 
all  which  were  in  his  possession  or  power,  and  they  tended  to  show  die  inval 
ty  of  the  modus,  and  the  defendant  had  refused  to  produce  the  same  to  the 
tiff:  that,  on  the  30th  of  November,  1339,  Sir  R.  M.  Rolfe,  one  of  theBa 
of  the  Exchequer,  made  the  following  order  in  the  said  action  at  law:  *^Mt 
via,  Clerk,  v.  the  Duke  of  Norfolk.  Upon  hearing  counsel  and  the  attoroen 
or  agents  on  both  sides,  I  do  order  that  the  defendant  do  produce  to,  and  that 
the  plaintiff  or  his  attorney  or  agent  be  at  liberty  to  inspect  all  deeds,  books, 
papers  and  writings,  terriers,  maps,  plans  and  surveys  relating  to  the  mattos 
in  issue  in  this  cause,  now  in  the  custody  or  power  of  the  defendant,  at  tbe 
office  of  Messrs  Few  is,  Co.,  on  the  4th  of  December  next,  with  liberty  to  the 
plaintiff  to  apply  for  further  time  if  necessary :"  that  the  time  for  proddog 
the  documents  mentioned  in  the  order,  was  afterwards  enlarged  to  the  iSili 
of  December,  1839,  on  which  occasion  the  defendant's  attorney  produced  oaU 
four  papers  and  five  small  books  purporting  to  be  rector's  books,  and  refased 
to  produce  divers  other  documents  which  tfie  plaintiff's  attorney  then  requi- 
red him  to  produce,  and,  amongst  others,  the  court  books  of  the  manors  and 
the  conveyance  of  the  lands,  alleged  to  be  covered  by  the  modus,  to  the  d^ 

fendanfs  ancestors;  in  consequence  of  which  the  plaintiff's attornef 
(''477]    required  Messrs.  Few,  the  ^defendant's  attorneys,  to  produce  the 

court  books  and  conveyances ;  but  Messrs.  Pew  declined  to  give  any 
answer  as  to  those  documents,  on  the  ground  that  the  defendant  had  complied 
with  Mr.  Baron  Rolfe's  order :  that,  at  an  adjourned  meeting  before  the  assis- 
tant commissioner,  the  defendant,  upon  a  question  bein^  addressed  to  him,  on 
the  plaintiff's  port,  in  reference  to  the  immemorial  ity  of  the  alleged  modus, 
stated  that  he  ought  to  have  had  an  opportunity  of  informing  himself,  aod 
that  he  was  taken  by  surprise  and  had  no  information,  but,  if  he  had  had  an 
intimation  beforehand,  he  might  hare  answered  ,*  and,  in  order  therefore  that 
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e  defendaai  might  be  prepared  to  furnish  the  plaintiff  with  the  neceseary 
formatioD  toudung  the  matters  before  stated,  the  plaiutiff,  on  the  18th  of 
ebruary,  1840,  sent  to  him  a  notice  requiring  him,  either  personally  or  by 
me  experienced  agent,  to  search  for  a{>d  examine  the  various  deeds,  d&c  in 
s  possession  relating  to  the  alleged  modus  and  the  lands  alleged  to  be  coir* 
ed  thereby,  and,  especially,  the  several  documents  which,  by  a  certain  sum- 
m%  by  the  assistant  commissioner,  .bearing  date  the  18th  of  May, .  1839,  and 
r  the  order  of  Mr.  Baron  Rolfe,  the  defendant  was  required  to  produce,  and 
90  all  such  deeds,  &^y  in  the  defendant's  possession  or  power,  as  would  ena- 
ehim  to  give  the  discovery  required  by  a  bill  in  the  Court  of  Chancery 
bich  the  plaintiff  was  about  to  file  against  him:  that  the  defendant  or  his 
teitors  or  agents,  then  had  or  then  lately  had,  ia  their  possession  or  power, 
te  several  documents  aforesaid,  and  also  divers  other  writings  tending  to 
low  that  the  alleged  modus  was  invalid,  but  he  refused  to  produce  the  same: 
vd  the  defendant  ought,  by  himself  or  his  agents,  to  search  for  the  several 
ocuments  required  to  be  produced,  before  he  should  answer  the  bill, 
1  order  that  the  result  of  such  search  "^mtght  be  fairly  stated  in  his  [M78} 
Dsver  thereto :  that  the  defendant  or  his  agents  had  burned,  destroy- 
(L  obliterated,  defaced  or  improperly  parted  with  divers  of  the  documents 
foresaid,  with  the  view  of  preventing  the  plaintiff  from  availing  himself  of 
he  benefit  thereof  on  the  trial  of  th&  feigned  issue ;  and  that  the  plaintiff  was 
loable  to  proceed  with  effect  in  the  prosecution  and  trial  of  the  issue,  without 
idisoovery  from  the  defendant,  of  the  several  matters  aforesaid,  but  which  he 
refused  to  make. 

The  bill  then  required  the  defendant  to  answer  all  the  matters  aforesaid, 
^d,  more  especially,  that  after  making  or  causing  to  be  made  such  search  as 
he  was  thereinafter  required  to  make,  he  might  answer  the  interrogatories. 

The  bill  prayed  that  the  defendant,  before  filing  his  answer  to  the  bill, 
Jnight  either  personally  or  by  some  experienced  person,  search  his  deposito* 
ives  and  muniment  rooms  and  all  other  proper  places  for  all  such  deeds,  boo^ks, 
papers  and  particulars  as  he  was  therein  required  to  discover  and  produce, 
^  might  examine  or  cause  to  be  examined  such  several  deeds,  books,  papers 
and  particulars,  and  might  then  answer  the  premises,  and  might,  in  his  an- 
swer, state  whether  he  had  made  or  caused  to  be  made  such  search  and  exa- 
niination  as  aforesaid,  and  when  and  where  and  in  what  maimer  and  by 
^om  and  for  how  long  the  same  search  and  examination  had  been  made, 
^  might  set  forth  what  instructions  and  directions  had  been  given,  and  by 
vhom,  to  the  person  or  persons  making  such  search  and  examination  as 
aforesud,  touching  the  nature,  mode,  object  and  particulars  of  such  search 
^  examinati<m :  and  that  the  defendant  might  then  make  a  full  and 
^  "disclosure  and  discovery  touching  the  matters  aforesaid ;  and    [*479] 
*a^  in  the  meantime,  he  might  be  restrained  from  taking  any  pro- 
ving to  compel  the  plaintiff  to  proceed  with  the  trial  of  the  action  or 
deigned  issue* 
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The  defeudant  put  in  a  demurrer  stating  that  the  plaiDtiff  had  qet,  by  his 
bill,  made  each  a  case  as  eutided  him,  ia  a  court  of  equity,  lo  any  disooTery 
from  or  against  the  defendant  touching  the  matters  contained  in  the  bill  or 
any  of  such  matters,  and  bad  not  by  his  bill,  shown  any  right  or  title  to  the 
discovery  or  the  injunction  tbt^reby  sought.  ,     . 

Mr.  Jacobs  Mr.   Wigrarn^   Mr.  BetheU  and  Mr.  Loftm   Wig- 
[*4^]    ram  in  support  of  the  demuner.(a)     The  tithe  commutation  aci 

(a)  The  following  aections  of  the  Tithe  Commatatioa  Act  were  rsferred  to  in  the  couiw  of  the 
argument. 

Sect.  10. — *^  That  the  raid  commidBlonera  or  any  aaiitaot  eommlaBJouar  may,  by  eHBBiaoM  nadw 
their  or  hie  hand»  require  the  attendance  of  all  moh  penom  a*  ihey  or  be  any  think  fit  to  exuiiM 
upon  any  matter,  brongfat  be^re  them  or  him  as  hereinafter  mentioned,  relating  to  the  eomrooU- 
tkm  of  ttthett  and  aluo  make  any  inquiries  and  call  for  any  answer  or  retam  as  to  any  such  mfttter 
and  also  administer  oaths,  and  examine  all  such  perBons  upon  nath,  and  cause  to  be  prodaced  be- 
fore them  or  him,  upon  oath,  all  books,  deeds,  contracts,  agreements,  accounts  and  wnlinjFBi  t«r- 
riers,  maps,  plans  and  surveys,  or  copies  thereof  respectively,  in  anywise  relaCinglo  any  snch  nut- 
ter !  provided  always  that  no  snch  perKin  shall  be  required,  in  obedience  to  any  such  snnunam,  to 
travel  mure  than  ten  miles  from  the  place  of  his  abode,  or  to  produce  any  deeds,  papers,  or  writings 
relating  to  the  title  of  any  lands  or  tithes." 

Sect.  45. — "That  if  any  suit  shall  be  pending  touching  the  right  to  any  tithes,  or,  if  there  sIibII 
be  any  question  as  to  the  existence  of  any  modnsor  composiUon  real,  or  piesoriptfre  or  costomvy 
payment,  or  anydaim  of  axemptioa  from  or  non-liability,  under  any  ctroumstanoes«- to  the  pty- 
flMOt  of  any  tithes  in  rei^ct  of  any  lands  or  any  I(ind  of  produce,  or  touching  the  situation  or 
banndary  of  any  lands,  or  if  any  difference  shall  arise  whereby  the  making  of  any  such  award  by 
the  commissionera  or  assistant  commissioner  shall  be  hindered,  it  shall  be  lawfhl  for  the  commii- 
sioners  or  assistant  commissioner  to  appoint  a  time  and  place,  in  or  near  the  parisb,  for  heariagiod 
determining  the  rame ;  and  the  decision  of  the  commisBionen  or  assistant  oommissioiier  shall  be 
final  and  oonolnsive  on  all  persons,  subject  to  the  provisions  hereinafter  contained." 

Sect.  46.— "That  any  person  claiming  to  be  interested  iu  any  lands  or  in  the  tithes  thereof,  who  shall 
be  dissatisfied  with  any  such  decision  of  the  commisaioners  or  assistant  commissioner,  may,  if  the 
yearly  value  of  the  payment  to  be  made  or  withholden  according  to  snch  decision,  shall  exceed  the 
sum  of  202.,  cause  an  action  to  be  bronght,  in  any  of  his  Majesty's  courts  of  law  at  Westmiaister, 
against  the  person  in  whose  favor  snch  decision  shall  have  been  made,  within  three  calendar  months 
next  after  such  decision  shall  have  been  notified  in  writing,  in  such  a  manner  as  the  commissicoers 
or  asiistant  commissioner   shall  direct,  to  the  parties  interested   therein,  or  to  their  known  agents, 
in  which  action  the  plaintiff* shall  deliver  a  feigned  issue  whereby  such  disputed  right  may  be  tried, 
and  shall  proceed  to  a  trial  at  law  of  such  issue  at  the  sittings  after  the  term,  or  at  the  asiixcsthen 
next,  or  next  but  one  after  suoh  action  shall  have  been  commenced  to  be  holden  for  the  county 
within  which  such  lands  or  the  greater  part  thereof  are  situated,  with  liberty,  nevertheless,  for  tba 
eourt  in  wh'ch  the  same  shall  have  been  commenced,  or  any  judge  of  his  Majesty's  courts oflaw  at 
Westminister,  to  extend  the  time  for  going  to  trial  thereon,  or  to  direct  the  trial  to  be  in  another 
county,  if  it  shall  seem  fit  to  such  court  or  judge  so  to  do  ;  and  every  defendant  in  saeb  action, 
shall  enter  an  appearance  thereto,  and  accept  such  issue :  but  in  case  the  parties  shall  differ  as  to 
the  form  of  such  issue,  or  in  case  the  defendant  shall  fail  to  enter  such  appearance,  oracceptFueh 
iito^,  then  the  same  shall  he  settled  under  the  direction  of  the  court  in  which  the  action  shall  be 
brought,  or  by  any  judge  of  his  Majesty's  cou  rts  of  law  at  Westminister,  and  the  plaintiff  may  pro- 
ceed thereon  in  like  manner  as  if  the  defendant  had  appeared  and  accepted  such  Issoe ;  and  the 
parties  in  such  action,  shall  produce,  to  each  other  and  tbefar  respectlTs  attomejrsor  oonns8l,atinieh 
time  and  place  as  any  judge  may  order,  before  trial,  and  also  to  the  court  and  jury  upon  the  trial 
of  any  such  issue,  all  books,  deeds,  papers  and  writings,  terriers,  maps,  plans  and  surve]^,  relating 
to  the  matters  in  issue,  in  their  respective  custody  or  power ;  and  it  shall  be  lawful  for  the  jad^ebf 
whom  any  such  action  shall  be  tried,  if  he  shall  think  fit,  to  direct  the  jury  to  find  a  verdict  fxi^i^^ 
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has  created  an  entirely  novel  and  special  jorisdiction,  armed  with 
extensive  •powers  calculated  to  answer  all  the  purposes  of  the    [*481] 
act.    ITie  46th  section  provides  that  a  party  who  is  *dissat}sfied    [•462] 
dih  the  decision  of  the  commisioners  or  assistant  commissioner, 
may  either  bring  an  action  against  the  party  in  whose  favor  the  decision 
has  been  made,  or  may  state  a  special  case  for  the  opinion  of  a  court  of 
law.    The  act,  however,  did  not  mean  to  give  the  common  right  of  ac- 
tion with  all  its   incidents.    It  prescribes  the  course  of  proceeding  with 
freat  particularity,   and  subjects  it,  entirely,  to  the  discretion  of  the  judge 
in  common  law.    It  is,  in  some  respects,  analogous   to  an  action  or  an 
issue  directed  by  this  court  or  in  bankruptcy.    Where  either  an  action  or  an 
issue  is  so  directed,  no  bill  of  discovery  can  be  filed  without  the  leave  of  the 
court  or  jurisdiction  that  directed  the  action  or  issue.   Cooke  v.  Marsh.{a) 
Ex  parte  Coles.{b)    Few  v.   Gvjypy.{c)    A  fortiori^  therefore,  in  a  case 
like  the  present,  where  the  act  prescribes,  with  great  minuteness,  the  course 
of  proceeding  in  the  action  which  it  authorizes  to  be  commenced,  and 
makes  the  whole  of  it  subject  to  *the  discretion  of  a  judge  at  common     [•483] 
law,  no  bill  of  discovery  can  be  filed  without  the  permission  of  that 
judge  or  of  the  court  in  which  the  action  is  brought. 

BesideSjtbe  act  has  given,  to  the  commissioners  and  to  the  judge,  the 
power  of  doing  everything  that  this  court  can  do  in  an  ordinary  case.  Un- 
der the  10th  sect.,  the  commissioners  have  the  power  of  examining  the  par- 
ties on  oath  and  of  compelling  the  production  of  documents  ;  and,  under  the 

4&h  sect.,  the  judge  has  the  power  of  compelling  the  production  of  docu- 

to  the  opiaisft  of  the  conrt  upon  a  special  case ;  and  the  veitiict  which  shall  he  giyen  in  any  such 

i^'iiosiflrtlnjQdpneiitAf  the  court  upon  the  case  subject  to  which  the  same  may  be  gives,  shall 

be  fiotl  uid  billing  opon  all  parties  thereto,  unless  the  oourt  wherein  such  action  shall  be  hronght 

•fall/  let  wiik  toch  Terdict  and  order  a  new  trial  to  be  had  therein,  which  it  shall  be  lawful  for  the 

nid cflort  t«  do,  if  h  shall  see  fit:  provided  also,  that,  in  case  any  such  decision  shall  involve  a  ques- 

tioo  of  lav  only,  and  the  parties  in  difference  shall  be  agreed  opon  the  facts  relating  thereto  and 

vbereoo  neh  deckiou  shall  have  been  founded,  the  said  commissioners  or  assistant  commissioner^ 

it  the  nqaest  of  the  person  difsati^fied,  (such  request  to  be  made  in  writing  within  three  ealeadar 

BUQtfas  after  such  decisioUf  and  at  least  fourteen  days*  previous  notice  in  writing  of  such  reiquest  to 

be  ^en  in  like  manner  to  the  other  parties  in  di^rence  or  to  their  known  agents,)  shall  direct  a 

caie  to  be  stated  for  the  opinion  of  such  one  of  his  Majesty's  courts  of  law  at  Westministier  as  the 

^^B^^nhsioaefi  or  aasirtaot  commissioner  shall  think  fit,  which  case  shall  be  settled  by  them  or  him 

V  nnder  their  or  hb  direetiont  in  case  the  parties  differ  abont  the  same,  and  may  be  set  ddwn  for 

■f^onieDi  and  be  brought  before  the  court  in  like  manner  as  other  eases  are  brought  before  the 

coMit;  sod  the  decision  of  such  court  upon  every  case  so  brought  before  it,  shall  be  binding,  upon 

^1  {wrties  eoncemed  therein :  provided  always,  that  after  such  verdict  given  and  not  set  aside  by 

the  court,  or  after  such  decision  of  the  court,  the  said  commlssionen  or  assistant  commissioner  shall 

be  booad  by  soch  verdict  or  deci4on ;  and  the  coats  of  every  such    action,  or  of  stating  such  case 

>od  obtaiaiag  a  decision  thereon,  shall  be  in  the  discretion  of  the  court  in  or  by  which  tiie  sam« 

ihaO  be  decided,  which  may  order  the  same  to  be  taxed  by  the  proper  officer  of  the  court,  and  the 

lie  execution  nay  be  had  for  the  same  as  if  such  costs  had  been  recovered  upon  a  judgment  of 

reconleftbesaideoart" 

(<)  18  Ves.  309.         (»)  Bock.  293.  (c)  X  Myl.  ^  Craig,  487.    Han  en  Discovery,  194. 
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The  defeudant  put  in  a  demurrer  stating  tF       ja.    Therefore,  the  interfer , 

bill,  made  such  a  case  as  eutiOed  him,  ia  a*"       aa\  would  be  impropei,  as  it 

from  or  against  ths  delaadant  totichiog  th  .    .m  law  judge  has  done,    lu  ih)i^ 

any  of  such  mattera,  aud  had  not  by  Xoi      ^r  for  a  production  of  document! : : 

discovery  or  the  injunction  thereby  so      ^mtifll  instead  of  filing  a  bill  in  tbis 

Mr.  Jacob,  Mr.    W^rar     ynider,  from  that  learned  judge,  forik 

[*480}    ram  in  support  of  the  dr 

'  -^  fbat  when,  as  in  this  case,  the  court  m 

(al  The  followmc  motion,  of  the  Tiihr     ^  ^^  ^(ggif^  gj^g  ^^  discovery  required,  a 

"T"""!'/!    „  mc  ....  -J ■  V  «J    Neither  will  a  court  of  equity  inleriera 

Sect.  lu. — "  iTiBt  ttiBWio  commur       '*".,.  _  %» 

it>«ir  or  hi*  hind,  r*quir«  u.e  ■u.ni'  -  ,>ting  Ae  discovery  effectual.  By  tlie  provi 
■pmaBTiuaUBr.  braaghtbefon  '  '/^te  tried  at  the  next  assizes  or  thenextassizn 
tion  of  tithM,  «nd  aJw  make  «n'  ^  ■  ,.'^j^  court  of  common  law  Shall  direct  theccmtra- 
aad  aUo  .dminisier  with.,  Bn'_  ^     /■     ^^  po^gj  ^q  postpone  the  trial  SO  as  to  rendei 

fonthemor  him,  upon  omh      ,       ,-f*     ,        ^     ■       ..  „  .   .       ,.s 

ri,T-.  map.,  pUn.  and  rerr  ^      >««'■     «"tnfiH  V.  Bannw/er.(6) 
ton  iwOTld«d«iwmy.ih«'  .■.'.^jfljuDction  prayed  for  by  the  bill,  is  a  Special  injuM- 
tranl  Diurt  than  tan  mi'  -  ^'-^t  bnowu  to  the  ordinary  practice  of  this  court.       , 
wiatinfioih.iitieot        '^^    If  that  be  SO,  the  bill  is  a  bill  for  relief  as  well  js 

Sect. -IS.— "That      iVj^  ' 

be  any  qupition  u         /j^ 

ptyment,  or  an} '  ,|D(1  Mr.  iSWefro/ZoiTt,  io  Support  of  the  bill  :-^The  legis- 

awot  of  ao;  litt'  ,^  the  lithe  commutRtioQ  act,  did  not  mean  to  abridge 

bMtndary  of  ao  ,  .^jg  owner.    An  ordinary  tithe  suit,  is  in  the  nature  of  a 

ocommisBioi  ihid;  bnt  the  proceedings  under  the  act,  were  intended  to 

detfrmining  '  "  .  ■'  ^^^  ^^^  owner  tn  perpttHum  1  therefore,  he  oughno 
final  and  o     ^_    '\,i  jji  tjcuring  all  the  discovery  he  can. 

Beot.4f  'jVfrV  obtaining  discovery,  which  the  act  gives  the  tithe  owner, 
be  diwBi  It  ^^]  There  are  two  powers  given,  by  tlie  act,  to  different  iitdi- 
•umo^'^  rf^J*^''  '^  "*''^'  '^"'^''  ■*  unnecessary  to  apply  to  this  court  foij 
m^m      j^-rfe.    '^l'*  ^"^^  '^  given  by  the  10th  section.    Suppose,  then,  that 


^  t.—  - ,  

^^y  search ;  and  he  replies,  no.  What  power  have  the  commissioners 
(I'^rfl  him  to  make  the  search  ?  Next :  no  person  is  to  bo  obliged 
"  %ei  ">""*  *'^*'"  **"*  ™''™  '^""'  '^'^  P****  °^  abode,  or  to  produce  his 
»  igeis.  Therefore,  the  remedy  given  by  the  10th  sectioo  is  not  ef- 
^     fectual. 

^1       Then  what  is  the  power  which  the  40th  section  gives  "to  the 

r       judge  7    It  empowers  him  to  order  the  parties  in  the  action,  to  pro- 

^boAbeforeandat  the  trial,  all  books,  deeds,  &c.,  relating  to  the  matters 

^!jga6,  in  their  respective  custody  or  power.    But  this  remedy  also  fails: 

'"  (he  section  in  question  relates  to  documentary  evidence  only :  no  power 

,j  Tn«'-  •"  "«'«•■  186>  4th  edition.  (i)  M  Ve«.  530. 
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I'ty,  on  oath,  before  the  judge,  nor  are  the 

-J*    Where  then  is  the  power  of  ascertainiDg 

^^^\^  ^*V^     ^      A  all  the  documents  which  are  in  his  custody  ? 

.dant^  solicitors,  on  being  asked,  by  the  plaintiff's 
k:  ^^j^  "^  ^  .endant  had,  in  his  possession,  the  court  books  of  the 
,^^^   ^^fe/  jyance  of  the  farm  to  the  defendant's  ancestor,  and 

"^     ^^  jant  had  produced,  in  the  terms  of  the  judge's  order,  all 

V  &  possession,  declined  to  answer  those  questions,  and  added 

-, .  ^ndant  had  complied  with  the  judge's  order.    All  that  we  got 

.i  order  was  a  few  documents  of  no  value ;  consequently,  the  re- 
^iven  by  the  46th  section  proved  ineffectual,  and  we  were  under  thene- 
^tj  o(  filing  the  present  bill.  It  is  true  that  the  10th  section  gives  the 
iooimissioners  the  power  of  examining  the  parties  and  of  compelling  them  to 
»od(ice  documents  upon  oath :  but  the  time  for  availing  ourselves  of  that 
^vision  is  passed ;  and,  moreover,  we  may  have  now  discovered  something 
rbich  we  did  not  before  know  of,  and  whioh  makes  it  necessary  to  file  a  bill 
jf  discovery. 

It  was  said  that,  by  the  provisions  of  the  46th  section,  the  plaintiff  is  de- 
prived of  hb  right  to  file  a  bill  of  discovery*  But  what  is  there,  in  that  sec- 
noQ,  whicn  interferes  with  that  right  ?  All  the  exceptions  to  the 
plaiDtiffs  common  law  right,  ^  specifically  'mentioned :  and,  when  [*4S6] 
tbe  legislature  gave,  to  the  party  dissatisfied  with  the  decision  of  the 
eonimissioners,  the  right  of  bringing  an  action  against  the  party  in  whose 
iiTor  the  decision  should  be  made,  it  intended  him  to  have  all  the  same 
pivileges  as  a  plaintiff  at  common  law  has,  except  those  which  are  expressly 
takeo  away.  One  of  those  privileges  is  the  right  to  examine  his  adversary, 
CO  oath,  in  a  court  of  equity  .*(a)  and  that  general  right  cannot  be  taken  away 
vithout  express  words. 

It  has  been  truly  said,  that  there  are  some  cases  in  which  the  court  will 
Tiot  allow  a  bill  of  discovery  to  be  filed  without  its  permission.  The  reason 
t^  that  the  coxirt,  in  the  order  or  decree  by  whieh  it  directs  the  action  to  be 
^toQght,  provides  for  the  making  of  all  such  admissions,  and  for  the  produc- 
tion of  all  such  documents  as  it  considers  proper  to  be  made  and  produced 
it  the  trial.(&)  In  Few  v.  Quppy^  this  court  ordered  an  action  to  be  brought, 
ud  a  bill  of  discovery  was  filed  without  its  leave ;  but,  nevertheless,  the 
coon  acted  on  the  bill  of  discovery ;  which  it  would  not  have  done,  if  the 
Wo;  of  the  bill  had  been  clearly  wrong.  Besides,  the  present  case  relates 
^  ui  action  not  brought  by  the  direction  of  this  or  any  other  court :  and 
vho  ever  heard  of  an  application  being  made  to  a  court  of  law  for  leave  to 
6le  a  bill  of  discovery  ?  If  it  is  said  that  the  application  ought  to  have  been 
^  to  the  commissioners,  the  answer  is,  that  their  functions  were  at  an 
^  befiuQ  the  aeti<m  was  commenced. 

(•)  Hare  mi  Dbeor.  119.  (t)  18  Vat.  310. 
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ments  mtt  only  before,  but  at  the  trial  of  the  action.  Therefore,  the  interfer 
ence  of  this  court  is  not  only  unnecessary,  but  would  be  improper,  as  it 
might  create  a  conflict  with  what  the  coaunon  law  judge  has  done.  In  this 
Tery  case,  Mr.  Baron  Rolfe  has  made  an  order  for  a  production  of  documents: 
and,  if  that  production  is  deficient,  the  plaintif[|  instead  of  filing  a  bill  in  this 
court,  ought  to  have  obtained  a  second  order,  from  that  learned  judge,  for  the 
purpose  of  supplying  the  deficiency- 
It  is  laid  down,  by  Lord  Redesdale,  that  when,  as  in  this  case,  the  court  in 
which  any  civil  action  is  pending  can,  itself,  give  the  discovery  required,  a 
court  of  equity  will  not  interfere.(a}  Neither  will  a  court  of  equity  inter&ie, 
when  it  has  not  the  means  of  making  the  discovery  effectual.  By  the  provi- 
sions of  the  act,  the  action  must  be  tried  at  the  next  assizes  or  the  next  assizes 
but  one,  unless  the  judge  or  the  court  of  common  law  shall  direct  the  contra- 
ry.   This  court,  therefore,  has  no  f)ower  to  postpone  the  trial  so  as  to  render 

the  discovery  effectual.     Gwinett  v.  Bann%ster,{b) 
[M84]        'Lastly :  the  injunction  prayed  for  by  the  bill,  is  a  special  injunc< 
tion  :  it  is  one  not  known  to  the  ordinary  practice  of  this  court. 
The  Yice^hancellor.    If  that  be  so,  the  bill  is  a  bill  for  relief  as  well  as 
discovery. 

Mr.  Right  Bmee  and  Mr.  SideboUom,  in  support  of  the  bill  :-^he  legis- 
lature, when  it  passed  the  tithe  conrunutation  act,  did  not  mean  to  abridge 
the  rights  of  the  tithe  owner.  An  ordinary  tithe  suit,  is  in  the  nature  of  a 
mere  possessory  action ;  but  the  proceedings  under  the  act,  were  intended  to 
settle  the  rights  of  the  tithe  owner  in  perpetuum :  therefore,  he  ought  to 
have  the  means  of  procuring  all  the  discovery  he  can. 

The  means  of  obtaining  discovery,  which  the  act  gives  the  tithe  owner, 
are  not  eflfectual.  There  are  two  powers  given,  by  the  act,  to  different  indi- 
viduals, which,  it  is  said,  render  it  unnecessary  to  apply  to  this  court  for 
that  purpose.  The  first  is  given  by  the  10th  section.  Suppose,  then,  that 
the  lajid  owner,  in  obedience  to  the  order  of  the  commissioners,  produces  cer- 
tain dee4s  and  papers ;  and,  on  being  asked  whether  he  has  any  more,  he 
answers,  not  that  he  knows  of;  and  that  he  is  then  asked,  whether  he  has 
made  any  search ;  and  he  replies,  no.  What  power  have  the  commissioners 
to  compel  him  to  make  the  search?  Next:  no  person  is  to  be  obliged 
to  travel  more  than  ten  miles  from  his  place  of  abode,  or  to  produce  his 
title  deeds.  Therefore,  the  remedy  given  by  the  10th  section  is  not  ef- 
fectual. 
[•486]  Then  what  is  the  power  which  the  40th  section  gives  *to  the 
judge?  It  empowers  him  to  order  the  parties  in  the  action,  to  pro- 
duce, both  before  and  at  the  trial,  all  books,  4eeds,  &c.,  relating  to  the  matters 
in  issue,  in  their  respective  custody  or  power.  But  this  remedy  also  fails : 
for  the  section  in  question  relates  to  documentary  evidence  only :  no  power 

(a)  Treat,  on  Plead.  186,  4th  edition.  {h)  14  Vee.  530. 
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is  given  by  it  to  examine  the  porty,  on  oath,  before  the  judge,  nor  are  the 
boob,  tcc^  to  be  produced  on  oath«  Where  then  is  the  power  of  ascertaining 
whether  the  party  has  produced  all  the  documents  which  are  in  his  custody  ? 
lo  this  rery  case  the  defendant^  solicitors,  on  being  asked,  by  the  plaintiff's 
solicitor,  whether  the  defendant  had,  in  his  possession,  the  court  books  of  the 
manor  and  the  conveyance  of  the  farm  to  the  defendant's  ancestor,  and 
wbefber  the  defendant  had  produced,  in  the  terms  of  the  judge's  order,  all 
d«ejs,  &c^  in  his  possession,  declined  to  answer  those  questions,  and  added 
that  the  defendant  had  complied  with  the  judge's  order.  All  that  we  got 
under  that  order  was  a  few  documents  of  no  value ;  consequently,  the  re- 
medy giTen  by  the  46th  section  proved  ineffectual,  and  we  were  under  the  ne- 
cessity o(  filing  the  present  bill.  It  is  true  that  the  10th  section  gives  the 
commissioners  the  power  of  examining  the  parties  and  of  compelling  them  to 
piodoce  documents  upon  oath :  but  the  time  for  availing  ourselves  of  that 
pvisioa  is  passed ;  and,  moreover,  we  may  have  now  discovered  something 
itich  we  did  not  before  know  of,  and  whioh  makes  it  necessary  to  file  a  bill 
flf  discovery. 

It  was  said  that,  by  the  provisions  of  the  46lh  section,  the  plaintiff  is  de- 
prived of  h^  right  to  file  a  bill  of  discovery.  But  what  is  there,  in  that  sec- 
tioc,  whicn  interferes  with  that  right  ?  AH  the  exceptions  to  the 
plaiotiA's  common  law  right,  are  specifically  'mentioned :  and,  when  [*4S6] 
ibe  lef^islature  gave,  to  the  party  dissatisfied  with  the  decision  of  the 
eaoimissioners,  the  right  of  bringing  an  action  against  the  party  in  whose 
brof  the  decision  should  be  made,  it  intended  him  to  have  all  the  same 
privil^es  as  a  plaintiff  at  common  law  has,  except  those  which  are  expressly 
taken  away.  One  of  those  privileges  is  the  right  to  examine  his  adversary, 
CQ  oath,  in  a  court  of  equity  .*(a)  and  that  general  right  cannot  be  taken  away 
lithoQt  express  words. 

It  has  been  truly  said,  that  there  are  some  cases  in  which  the  court  will 
^  allow  a  bill  of  discovery  to  be  filed  without  its  permission.  The  reason 
^  that  the  eotirt,  in  the  order  or  decree  by  which  it  directs  the  action  to  be 
^n^tight,  provides  for  tbe  making  of  all  such  admissions,  and  for  the  produc- 
tion of  all  such  documents  as  it  considers  proper  to  be  made  and  produced 
it  the  trial.(&)  In  Few  v.  Quppy^  this  court  ordered  an  action  to  be  brought, 
uid  a  bill  of  discovery  was  filed  without  its  leave ;  but,  nevertheless,  the 
conn  acted  on  the  bill  of  discovery ;  which  it  would  not  have  done,  if  the 
iliog  of  the  bill  bad  been  clearly  wrong.  Besides,  the  present  case  relates 
to  an  action  not  brought  by  the  direction  of  this  or  any  other  court :  and 
^  ever  heard  of  an  application  being  made  to  a  court  of  law  for  leave  to 
ile  a  bill  of  discovery  ?  If  it  is  said  that  the  application  ought  to  have  been 
°^e  to  the  commissioners,  the  answer  is,  that  their  functions  were  at  an 
ttd  before  the  action  was  commenoed. 

(•)  Hue  Ml  Dbeov.  119.  (t)  18  Vai.  310. 
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If  the  foitn  in  which  the  injunction  is  prayed,  makes  the  hill  a  bdl 
[*487]  for  relief,  then  the  demurrer  is  bad :  for  *it  treats  the  bill  as  a  bill  of 
discovery.  But  all  that  the  injunction  is  prayed  for,  is  that  the  dis- 
covery may  be  available,  that  is.  that  it  may  not  come  too  late.  Bat,  suppose 
that  the  court  cannot  grant  the  injunction,  is  tiiat  a  reason  for  the  defendacts 
not  answering  the  bill  1 

The  bills  also  prays  that  the  defendant  may  search  his  depositories  m 
muniment  rooms :  but  neither  does  that  make  it  a  bill  for  rriief.    It  is  con- 
sistent with  what  is  foimd  in  old  precedents ;  and  the  only  object  of  it  is 
that  the  defendant  may  put  himself  in  a  situation  to  give  the  required  dis- 
covery.   Besides,  the  bill  prays  that  the  defendant  may  answer  all  the  pre- 
mises aforesaid ;  so  that  it  seeks  for  oral  as  well  as  documentary  di^very. 
Mr.  Jacob  in  reply : — ^The  injunction  prayed  by  the  bill,  is  not  only  m 
the  common  injunction,  but  it  is  one  which  is  wholly  unknown  to  this  cooit 
The  common  injunction  stays  execntion  only ;  but,  in  a  case  like  the  present, 
there  is  no  execution  ;  the  verdict  is  final  and  conclusive,  miless  the  conn 
shall  think  fit  to  direct  a  new  trial.    The  common  injunction,  therefore,  wouM 
be  of  no  use ;  but,  in  order  to  be  effectual,  it  must  be  an  injunction  vhicl: 
will  stay  the  trial  of  the  action.    The  act,  however,  directs  that  the  triii 
shall  take  place  within  a  limited  time ;  andj  if  the  injunction  shonld  stay  the  i 
trial  beyond  that  time,  the  action  would  be  at  an  end.  I 

It  has  been  said  that  the  power  of  compelling  discovery,  given  by  theteoth 
section,  is  ineffectual ;  because  the  person  who  is  to  be  examined  or  to 
[*488]    produce  the  documents,  cannot  be  required  to  travel  more  'than  teo 
miles  from  the  place  of  his  abode.    But  the  conmiissioners  may  si- 
journ  from  place  to  place,  and  may  go  to  him,  if  he  will  not  come  to  them 
Next,  as  to  the  quarter  to  be  applied  to  for  leave  to  file  the  bill  of  discovery. 
I  admit  that  the  application  is  not  to  be  made  to  tho  commissioners ;  but  vbf 
is  it  not  to  be  made  to  the  Court  of  Exchequer,  whose  order  has  not  beei  I 
obeyed  1    The  plaintiff  ought  to  state,  to  that  court,  on  affidavit,  that  there  u 
good  ground  for  thinking  that  the  defendant  has,  in  his  possession,  document) 
which  he  has  not  produced ;  and  the  court  wopld  attach  him  for  the  cffo* 
tempt  in  disobeying  its  order.    The  courts  of  common  law  have  power  to 
examine  a  party,  on  oath,  before  the  Master,  for  a  contempt ;  but,  if  tbef 
should  think  that  a  bill  of  discovery  was  the  better  mode  of  obtaining  tbe 
discovery,  they  would  direct  a  bill  to  be  filed  for  that  purpose. 

In  a  common  law  action,  tbe  plaintiff  is  daminuB  liiig ;  but  the  proceed- 
ings in  an  action  brought  under  this  act,  are  not  under  the  control  d  tb^ 
plaintiff.  He  must  deliver  a  feigned  issue,  which  is  to  be  settled,  either  It 
the  court  or  by  a  judge,  in  case  the  parties  differ  about  the  form  of  it.  Tbffi 
is  to  be  no  writ  of  error ;  and  the  costs  of  the  action  are  to  be  in  the  discretii^ 
of  the  court.  In  short,  it  resembles  an  issue  directed  by  this  court,  modi 
more  than  an  action  at  common  law. 
The  y ice-Chancellor  : — ^I  have  had  an  opportunity,  during  the  argti- 
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neiic  of  this  demurrer,  of  looking  a  good  deal  into  the^act  of  parliament ;  and 
I  do  Dot  find  thai  there  are  any  sections  which  relate  to  the  matter, 
oiher  than  the  10th,  *the  45th  and  46th  sections,  with  the  excepttion    [*489J 
d  one  section,  upoa  which  I  shall,  presently,  make  an  observation. 

Tke  bill  before  me  is,  in  my  opinion,  a  mere  bill  of  discovery ;  and  the 
particular  mode  in  which  the  injunction  is  asked,  does  not  appear  to  me  to 
varf  its  character  at  alL  The  form  in  which  the  injunction  is  asked,  is  cer- 
tm\j  very  unusual;  but  I  do  not  think  that  anything  turns  upon  that. 
Whether  the  court  would  grant  such  an  injunction  or  not,  I  am  not,  now,  to 
deteraiine;  but,  by  the  frame  of  the  bill,  nothing  is  asked,  but  discovery  and 
tQ  interim  injunction;  the  bill  is,  therefore,  to  be  considered  as  a  mere  bill  of 
discovery, 

1  apprehend  that,  in  all  respects,  that  which  was  the  law  before  the  passing 
of  the  act,  renmim  the  law  after  the  passing  of  it,  except  so  far  as  it  can  be 
Aovn  thatlhe  law  has  been  altered  by  express  words  which  have  taken  away 
a  portion  of  the  ancient  law  or  altered  it,  or  that  the  provisions  which  the  act 
has  substituted  are,  of  themselvSs,  necessarily  inconsistent  with  the  former 
state  of  the  law.  I  make  that  observation  because  it  is  very  well  known  that 
aveiy  serious  question  arose  after  the  act  of  Parliament  was  passed  which 
first  created  the  Court  of  Review,  whether  that  act  of  Parliament  had  taken 
avay  the  jurisdiction  which  was  exercised  by  the  Yice-Chancellor's  Court 
geneially,  and  also  by  the  Lord  Chancellor.  In  that  act,  there  were  no  ex« 
pw«  vords  which  took  away  the  jurisdiction  of  the  Vice-Chancellor's  Court : 
bat  it  was  held,  after  very  considerable  discussion,  that,  although  there  were 
IK)  express  words,  yet  the  general  provisions  of  the  act,  had  the  effect 
oftakiag  away  that  particular  jurisdiction :  *and  that  was  the  opinion  [M90] 
vhich  Lord  Brougham  gave  in  the  case  which  was  argued,  at  his 
leqnest,  before  himself  and  me. 

It  is  quite  clear,  on  the  face  of  this  act,  that  there  is  nothing  whatever,  in 
the  shape  of  express  provision,  which  takes  away  the  right  of  the  plaintiff  or 
defendant  in  the  action  which  the  act  has  directed  to  be  brought  in  certain 
cases,  to  file  a  bill  of  discovery.    But  the  question  is  whether,  if  there  be  no 
express  words  to  take  away  that  right,  there  is  anything  to  be  found  in  the  ge- 
neral provisions  of  the  act,  which  has  that  effect    Now  what  has  the  act  of 
Parliament  done  ?    It,  first  of  all,  speaks  of  some  proceedings  before  the  com- 
missioners, which  are  no  farther  to  be  noticed  here  than  by  observing  that 
they  have  taken  place,  and  the  result  has  been  that,  under  the  provisions  of 
the  act,  the  present  plaintiff  in  equity  (who  was  dissatisfied  with  the  decision 
^  the  eommissiotiers)  did,  within  the  time  appointed  by  the  act,  cause  an 
tttioQ  to  be  brought,  in  one  of  her  Majesty's  courts  of  law  at  Westminster, 
gainst  the  person  in  whose  favor  the  decision  was  made.    He  has  brought 
hisactioD;and  I  do  not  see  why,  when,  under  the  provisions  of  the  act  of 
^lament,  he  has  once  become  a  plaintiff  in  one  of  the  superior  courts  of  law, 
be  is  disabled  from  filing  a  bill  of  discovery,  in  the  Court  of  Chancery,  for  the 
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purpose  of  supporting  his  action.  The  act  of  Parliament|  it  is  true,  doe$  pro- 
vide that  the  action  shall  be  tried  within  a  lioiited  time,  subject  only  to  this, 
namely,  that  liberty  is  given  to  the  court  in  which  the  action  has  been  com- 
menced, or  to  any  judge  of  his  Migesty's  courts  of  law  at  Westminster  (which 

I  apprehend  means  a  judge  acting  in  the  absence  of  the  court,)  (o  ex- 
[*491]    tend  the  time  for  going  to  trial.    It  has  been  said  that  the  ^effect  of 

that  provision  is,  or  rather  may  be  to  prevent  the  bill  of  discovery  fonn 
being  useful.  But  the  same  objection  also  lies  with  respect  to  filing  any  bill  o[ 
discovery  at  all ;  because,  in  a  case  where  the  bill  of  discovery  is  to  extract  that 
information  which  a  defendant  personally  has,  it  is  perfectly  obvious  that  the 
object  of  the  bill  may  be  defeated  by  the  death  of  the  defendant  before  he  pots  in 
his  answer;  and,  therefore,  the  mere  circumstance  that  the  bill  of  discovery 
may  not  be  useful  to  the  plaintiff,  has  not  been  held  to  be  a  reason  why  the 
plaintiff  may  not  file  such  a  bill.  I  admit  that  the  time  for  trial  might  come  on 
before  an  answer  had  been  put  in ;  and,  in  that  case,  the  bill  of  discovery  would 
be  of  no  avail.  But  I  cannot  but  suppose  th&t,  if  this  court  had  thought  th&t 
there  should  be  an  answer  to  a  bill  of  disco^^ry,  the  very  fact  that  there  was  a 
bill  of  discovery  pending,  would  be  a  reason,  either  with  the  whole  court  of  lav 
ur  with  a  single  judge,  for  postponing  the  trial  of  the  issue  until  the  answer 
had  been  put  in  to  the  bill  of  discovery.  Then  the  act  goes  on  to  direct  that 
the  parties  in  such  action,  shall  produce,  to  each  other  and  to  their  respective 
attorneys  or  counsel,  at  such  time  and  place  as  any  judge  may  order  before  trial, 
and  also  to  the  court  and  jury  upon  the  trial  of  any  such  issue,  all  books,  deeds, 
papers  and  writings,  terriers,  maps,  plans  and  surveys  relating  to  the  motten 
in  issue,  in  their  respective  custody  or  power.  Now,  if  an  order  were  made 
in  the  terms  of  the  act,  the  benefit  of  it  would  be  by  no  means  equivalent  to  that 
which  the  plaintiff  might  derive  from  an  answer  to  a  bill  of  discovery.  For, 
suppose  that  the  defendant  had,  just  prior  to  the  making  of  the  judge's  order, 

destroyed  any  of  the  documents ;  in  that  case,  no  order  which  the 
[M92]    judge  could  make  under  this  act,  would  have  the  eflisct  of  *briogiog 

that  fact  to  light ;  because  the  judge  could  only  order  that  the  books, 
deeds,  papers  and  writings  in  the  custody  or  power  of  the  defendant,  should 
be  produced.  I  mention  that,  because  I  observe  that  it  is  charged  by  the 
bill  that  the  defendant  has  burnt  or  destroyed  obtain  documents.  Suppo- 
sing that  allegation  to  be  true,  it  is  quite  plain  that  no  order  of  the  judge, 
would  have  the  effect  of  obtaining,  from  the  defendant,  an  admission  of  the  fact, 
or,  what  is  still  more  important,  a  knowledge  of  the  contents  of  the  deeds 
which  had  been  so  destroyed. 

Then  it  was  said  that  this  action  which  the  act  has  diiected  to  be  brought, 
is  perfectly  under  the  control  of  the  court  of  law :  but  to  that  I  do  not  agree. 
It  seems  to  me  peculiarly  not  under  the  control  of  the  court ;  because  soine 
things  are  made  imperative  in  the  act  of  Parliament  But,  at  any  rate,  it  '^ 
not  an  action  in  the  nature  of  an  issue  directed  by  this  court,  to  a  court  of 
law«    It  is  an  action  which  the  legislature  has  expresdy  given  to  the  pa^y 
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dissatisfied  with  the  decision  of  the  commissioners.  The  fact  that  there  can 
be  no  vrit  of  error,  only  goes  to  show  that  that  proceeding  is  not  allowed  by 
ihe  act  of  Parliament ;  but,  nevertheless,  the  action  is  still  an  action  in  one  of 
the  superior  coarts  of  law  at  Westminster ;  and)  consequently,  it  is  an 
•ctioD  liable  to  all  the  incidents  of  an  action,  one  of  which  is  that  the  plaintiff 
in  the  action,  may  file  a  bill  of  discovery  in  the  Court  of  Chancery.  One 
thing  has  occurred  to  me,  in  looking  over  this  act  of  Parliament,  which,  in 
my  opinion,  plainly  shows  that  the  legislature  did  mean  that  all  such  rights 
and  remedies  should  remain,  as  are  not  taken  away.  By  the  66th  section  it 
is  enacted  that  no  confirmed  agreement,  award  or  apportionment  shall 
be  impeached,  after  the  'confirmation  thereof,  by  reason  of  any  nus-  [M93] 
take  or  informality  therein  or  in  any  proceeding  relating  thereunto : 
so  that  the  proposition  is  expressly  confined  to  the  ground  of  mistake  or  in- 
formality. But,  notwithstanding  that  provision,  a  confirmed  agreement,  award 
or  appointment,  if  it  was  obtained  by  fraud,  might  be  set  aside :  and  I  can- 
not  bat  think  that  the  marked  manner  in  which  this  section  is  expressed, 
ihovs  that  it  was  the  intention  of  the  legislature  that  all  the  rights  and 
remedies  of  the  parties  to  the  proceedings  under  this  act  of  Parliament, 
ahonld  remain  so  far  as  they  are  not  expressly  taken  away  by  the  provisions 
oftheact* 

Upon  the  whole,  my  opinion  is  (after  the  full  discussion  which  I  have 
heard,)  that  there  is  nothing  so  peculiar  in  the  mode  in  which  this  action  is 
directed  to  be  carried  on,  as  to  authorize  me  to  say  the  person  who,  under  the 
prorisions  of  the  legislature,  has  exercised  his  liberty  of  bringing  his  action, 
shall  be  deprived  of  what  I  conceive  to  be  accessary  to  bringing  the  action, 
that  is,  the  right  of  filing  a  bill  of  discovery  in  this  court  in  order  to  support 
that  action.    The  consequence  is  that  the  demurrer  must  be  overruled. 

Demurrer  overruled.[l] 


^Memorandum.  [*494[ 

After  the  case  In  re  WUliamSf  ante,  page  426>,  was  sent  to  press,  Mr.  Bird 
(haring  obtained  leave  for  that  purpose)  mentioned  the  petition  again.  The 
Tice<3iancelIor  said  that  he  must  take  time  to  consider  the  acts  of  Parliament 
referred  to.    [S.  C.  post,  642-1 

n  Vul«  The  Attorney  General  ▼.  WiUon,  ante,  30,  49,  and  n.  ibid. 
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Evelyn  v.  Chippekoale. 


1839 ;  84th  and  31«t  Jumary  and  39d  Maick^Praetice ;  Coati. 

Hotioa  that  the  plaintiff,  a  naval  officer  on  half  pay,  who  had  ronded  lizteen  yean  in  Baibeaoei, 

where  be  held  the  office  of  Captain  of  the  Port,  under  the  appointment  of  the  Crown,  might  gin 

■ecurity  for  coets,  refuaed. 

Mr.  Moore,  for  the  defendant,  moved  that  the  plaintiff,  who  was  a  lien- 
tenant  in  the  Royal  Navy  on  half  pay,  but  had  residted  sixteen  years  in  Bar- 
badoes,  where  he  held  the  offices  of  Harbor  Master  and  Captain  of  the  Port, 
might  be  ordered  to  give  security  for  costs. 

Mr.  Heathjieldy  for  the  plaintiff,  said  that  every  naval  and  mQitary  officer 
of  her  Majesty  was  exempt  from  giving  security  for  costs.  Colebroak  t. 
Jones  ;{a)  Lord  Aldborotigh  v.  Burton  ,ib)  Lillie  v.  Lillie.{c) 

The  Vice-chancellor  directed  Reg.  Libw  to  be  searched  for  the  case  of 
Colebrook  v.  Jones. 


Zlst  January.— The  Vice-Chancellor  said  that  Mr,  BickneU,  the 
[M98]  Registrar,  had  searched  Reg.  Lib.  for  the  order  in  *Cold>rookr^ 
JofteSi  mentioned  by  Dickens,  but  had  found  no  entry  of  it. 

Mr.  Heathfield :— It  ^appears,  from  Reg.  Lib.  that,  on  the  22d  of  NoFem- 
ber,  1751,  three  of  the  defendants  in  that  cause  obtained  orders  for  tiine  to 
answer,  which  confirms  Dicken^s  report— Reg.  Lib.  A.  1751,  fo.  67. 

The  Vice-Chakcellor  : — Mf.  Bicknell  has  a  manuscript  note  of  an  ap- 
plication made  to  Lord  Eldon,  C,  by  Mr.  Wetherell,  on  the  9th  of  February, 
1810,  in  Loft  V.  -: — ,  that  the  plaintiff  might  be  ordered  to  give  security  for 
costs,  he  being  absent  with  his  reg|pnent  on  foreign  service ;  and  that  his 
Lordship  refused  the  application,  and  added  that  he  did  not  conceive  that  a 
person  who  was  abroad,  under  his  Majesty's  command,  came  within  the 
rule. 


AfarcA.-«*The  motion  having  stood  over,  it  was  mentioned  again  on 
this  day,  when  it  appeared  that  the  title  of  the  offices  held  by  the  plaintilT 

(«)  1  Dick.  154.  (*)  9  MyL  &  Keen,  401.  (r)  Ihid.  404. 


I 
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ns  "  Her  Majesty's  Captain  of  the  Port  and  Harbor  Master,"  and  that  the 
office  of  Captain  of  the  Port  was  in  the  gift  of  the  Governor,  and  the  office  of 
[hrbor  Master  in  the  kift  of  the  House  of  Assembly  of  the  Island. 

The  Tice-Ghancellor  ruled  that,  as  the  plaintijSfheld  the  office  of  Captain  of 
be  Port  nnder  hor  Majesty,  he  was  not  compellable  to  give  ^security  for 

Motion  refused,  with  costs.(a) 


•Watbon  v.  Hates.  [•500] 

1S39 :  S5Ui  and  30th  January.^Legacy ;  Vertingr. 

TeAator  directed  all  his  property  to  be  mid  by  hifl  executora,  and  the  proceeds  to  be  iiiTeeetd  in  go* 
TenimeBt  or  real  aeeiiritiet,  to  be  dispoeed  of  as  alter  mentioned.  He  then  desired  his  ezeentofs 
to  pay  SSL  yearly,  for  the  maintenance  and  education  of  his  natural  daagfater,  nntil  she  attained 
tveoty-one  or  maniedy  when  he  required  them  to  pay  her  the  sum  of  500t  The  daugfailer  died 
uder  age  and  unmarried :  Held,  nevertheleas,  that  the  500Z.  vested  in  her. 


J.  Watson,  the  testator  in  the  cause,  by  his  will,  directed  all  his  estates, 
of  what  nature  or  kind  soever,  to  be  sold  by  his  executors,  and  the  jHroceeds 
to  be  invested  in  real  or  government  securities,  to  be  disposed  of  as  after  men- 
tioned. He  then  desired  (amongst  other  things)  his  executors  to  pay  the  sum 
of  25/.  yearly,  by  equal  quarterly  payments,  for  the  maintenance  and  educa- 
tion of  Sophia,  his  natural  daughter  by  Sophia  Leeson,  until  she  should  at- 
tain twenty-one,  or  be  married,  which  should  first  happen,  when  he  required 
his  executors  to  pay  to  her  the  clear  sum  of  5001.  for  her  own  sole  use  and 
benefit.[l] 

(•)  In  Lord  Nugent  ▼.  Hvcourt,  in  the  K.  B.   Practice  Covrt,  Mr.  J.  Patteeoo  dhr- 
^vged  a  fide  to  show  caoae  why  the  'plaintiff,  who  was  an  Irish  peer  and  was  ahroad    [*499] 
M  CooumHioBer  of  the  Ionian  lalanda,  ahoold  not  gt^e  security  for  eoaU,  sayhig :  •*  In  the 
tiR  of  IB  oflicer  in  the  army,  the  absence  is  certainly  inTolnntary.    But,  I  think,  if  an  Engtishmao 
'  Ml  pemaaeaUy  abroad,  bat  is  abaent  for  temporary  purposes  m  the  service  of  his  Majeaty,  he 
^di  to  the  aame  situation  aa  if  he  were  compulsory  abroad,  and,  therefore,  ought  not  to  be  com- 
peOed  to  find  seoarity  for  eosCa.    I  do  not  give  this  opinion  on  the  groand  of  hia  being  a  peer  ;  but 
^*CMK  he  is  abRMd,  and  also  having  a  resSdenoe  and  property  in  this  country.*'    S  Dowl.  P.  C.  578. 
1b  t  cisa  in  H.  T.  1839,  reported  under  the  name  of  Kvering  v.  Ckifenden,  hut  which  appeatv, 
te  the  statement  of  it,  to  have  been  an  action  between  the  parties  to  the  canae  mentioned  in  the 
^ntlha  same  learned  judge  discharged  a  aimflar  rule,  saying:  "  He  ia  resident  abroad,  for  a 
^""V^vy  pmpoae,  in  the  service  of  her  Majesty ;  and  I  do  not  see  the  difference  between  this^ 
^■M  ud  that  9i  Lord  Ntrgeut  ▼.  Hmreourt.    Thislbi  not  a  caae  of  voluntary  abaenee  from  the 
^""■^ ;  hat  the  piaintiff  is  fulfining  a  duty  which,  I  take  it,  is  always  performed  by  a  naval  offi« 
«•  7  Deirt.  P.  C.  MS. 

[1]  Tlie  win  is  more  fully  stated,  5  Myl.  Sl  Cr.  125.  The  particular  clause  relating  to  the  point 
^^^i^hy  the  Yice-ChanceUor,  and  reported  supra,  is  as  follows :  '*  I  also  will  and  desire,  that  all  my 
*^r  estates  of  what  nature  or  kind  soever,  or  wheresoever  situated,  be  sold  at  the  discretion  of  my 
*>«ctUonbei,einaaer  mentioned,  and  the  money  arising  from  the  sale  thereof,  be  veeted  in  real  or  go- 
^^tuDtftiiecarity,  to  be  disposed  of  in  manner  following,  (that  is  to  say,)  that  my  executors  shall  pay, 
^  ctuie  to  he  paid,  the  sum  of  36^  yearly,  and  every  year,  by  equal  and  quarterly  paymcnta,  for  the 
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The  legatee  sunrived  the  testator,  but  died  under  twenty-one[l]  and  nnixKiT- 
ried ;  and  one  question  in  the  cause  was  whether  the  legacy  of  5002.  thereby 
became  lapsed. 

Mr.  Jacobs  Mr.  Piggotty  and  Mr.  T.  Turner ^  for  the  plaintiff,  who  repre- 
sented one  of  the  testator's  residuary  legatees,  said  that  this  was  not  a  casein 
which  a  sum  of  money  was  given  to  the  l^atee  at  twenty-K>ne  or  marriage, 
and  the  interest  of  it  directed  to  be  paid  to  her  or  applied  for  her  benefit  iu  the 
meantime ;  and,  consequently,  that  the  legacy  of  5002.  did  not  vest  in  the  tes- 
tator's natural  daughter.  Bats/ord  v.  KebbeU.{a) 
[•501]  •Mr.  Knigfa  Bructy  Mr.  Bethelly  Mr.  Purvis,  and  Mr.  Martin, 
appeared  for  the  defendants. 

The  Vice-chancellor  : — Twenty-five  pounds  is  the  amount  of  interest 
on  600/.,  at  5Z.  per  cent :  and,  as  that  is  the  mte  of  interest  which  money  is 
usually  considered  to  bear,  the  25/.  directed  to  be  applied  for  the  maintenance 
and  leducatiou  of  Miss  Leeson,  may  be  fairly  regarded  as  intended  to  be  the 
interest  of  the  500/.  which  is  directed  to  be  paid  to  her  on  her  attaining 
twenty-one  or  being  married.  Therefore,  I  think  that  she  took  a  vested  in- 
terest iu  the  500/.[2] 

maiatonmnce  and  education  of  Sophia,  iny  aatural  daughter,  by  Sarah  Leeeon,  late,  &e.,  ojitfldie 
•hall  have  attained  the  age  of  twenty-one  yean,  or  day  of  marriage,  which  shall  fiiat  happen,  «An 
my  aaid  eiecuton  are  hereby  required  to  pay  to  Sophia,  the  dear  aani  of  500t  to  and  for  her  ova 
flole  use  and  benefit." 
(a)  3  Vee.  363  ;  aee  also  PulsfordY.  Hunter,  3  Bro.  C.  C.  416 ;  and  Hanson  ▼.  Orakam,  S  Vea  %Q. 

[I]  At  the  age  of  eight  yean. 

[2]  The  above  caae  tnyolved  another  qnettton  which  w  not  noticed  by  Mr.  Simons,  upon  which  tbr 
decree  of  the  Vicc-Chancellor  was  affirmed ;  but  upon  the  point  above  reported,  it  was  varied  hr  ^ 
of  the  5001.,  except  in  the  direction  to  the  executon  to  pay  that  sum  to  the  daughter,  when  she  rinil 
daring  that  the  legacy  of  5002.  had  lapsed :  5  Myl.  &  Cr.  12&  Lmrd  Cottenham  says : "  There  isno^ 
attain  twenty-one,  or  be  married.    Here  is  the  word  "  when"  distinctly  applied  to  the  gift  itself,  dai 
not  to  the  time  of  payment,  to  which  Sir  W.  Grant's  judgment  in  HanMon  v.  Grmkmmf  (6  Ves.  299i) 
is  therefore  directly  applicable ;  and  there  is  also  the  absence  of  any  terms  of  gift,  except  in  tfa«  di- 
rection to  pay  at  a  giveu  time  which  never  arrived,  or  upon  a  given  event  which  never  took  ptacf , 
to  which  Sir  W  Grant's  observations  in  Leake  v.  RobHteon,  (2  Mer.  363,)  directly  apply,  tod 
which  doctrine  has  been  frequently  reeognixed  as  a  settled  rule.    This  case,  appean'to  me  to  eosK 
so  dearly  within  those  rules,  that  I  cannot  think  that  any  doubt  would  have  been  entertained  si  10 
this  legacy  having  failed  by  the  death  of  the  legatee  in  infancy,  if  the  question  had  not  been  suppo- 
sed to  be  afl^ected  by  the  gift  of  the  252.  per  annum  for  its  maintenanoe  and  education.    It  is  wtll 
known,  that  a  legacy  which  would,  upon  the  terms  of  the  gift,  be  contingent  upon  the  legatee  st- 
t  aining  a  certain  age,  may  become  vested  by  a  gift  of  the  interest  in  the  meantime,  whether  direct 
or  in  the  form  of  maintenance,  provided  it  be  af  the  whde  interest ;  which  clearly  mariKS  the  pria- 
ciploi  that  it  is  the  gift  of  the  whole  interest  which  afieets  the  vesting  of  the  legacy.    In  this  esie. 
25t  per  annum,  out  of  the  proceeds  of  the  real  and  peiaonal  estate,  after  investment  m  real  or  gv* 
vemment  securities,  is  directed  to  be  paid  quarterly,  for  the  maintenance  and  education  of  tbf 
daughter  till  twenty-one  or  marriage,  when  the  5001.  is  to  be  paid.    That  the  testator  fixed  npoa  the 
sum  of  252.  per  annum  as  the  interest  at  51.  per  cent  upon  500/.,  is  probable,  but  it  is  deariy  noi 
given  as  interest  upon  that  sum.    The  gifts  are  perfectly  distinct,  and  the  title  to  the  252.  per  u- 
num  could  not  be  affected  by  the  interest  upon  5002.  not  amounting  to  that  sum.    In  Batiferi  r. 
Kehbell,  (3  Ves.  363,)*Lord  Rosslyn,  there  being  no  gift,  except  in  the  direction  to  pay  at  a  c«itsiB 
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1839.— lo  the  Matter  of  Kent. 


.  In  the  Matter  op  Kent. 

25Ui  Jmnnary.— Infant ;  Mortgagee ;  11  Geo.  4,  ind  1  Will.  4.  c  60. 
fW  rxecaton  of  a  mortgagee  in  fee,  who  bad  died  intestfite,  leaving  an  infant  heir,  having,  in  ex- 
ercise of  a  power  in  the  mortgrage  deed,  agreed  to  sell  the  estate,  the  heir  was  ordered,  on  a  peti* 
tioa  presealed  by  the  exeeuton,  under  11  Geo  4,  and  1  Will.  4,  c.  60,  a.  6,  to  convey  the  estate 
to  the  porchaser. 

This  was  a  petition  presented  tinder  11  Geo.  4  and  1  Will.  4,  c.  60,  bp  the 
jtcuiars  of  a  mortgagee  in  /cc,  who  had  agreed  to  sell  the  mortgaged  es* 
He  ia  exercise  of  a  power  conrained  in  the  mortgage  deed,  prayitig  that  the 
QfaiQt  heir  of  the  mortgagee  might  he  ordered  to  convey  the  estate  to  the  pur- 
kser.  ^ 

Mr.  Barber^  for  the  petitioners,  submitted  to  the  court  whether  the  case 
ras  within  the  6th  section  of  the  act,  and,  if  not,  whether  it  was  within  the 
^ih  section.  He  added  that  he  entertained  some  doubt  upon  the  point,  as  the 
j.'tsetil  Lord  Chancellor,  when  Master  of  the  Rolls,  had  held,  In  re 
Dtarden.{a)  that  *the  heir  of  a  mortgagee  was  not  a  trustee  within  [*502J 
he  act.  , 

The  Vice-Chancellor  :— This  is  not  a  case  within  the  8th  section  ol 
Iheact:  but  it  seems  to  me,  as  far  as  the  infant  is  concerned,  that  it  is,  ex* 
pres^y,  within  the  6th  section.  That  section  applies  to  infants  who  are  seised 
rf  land  either  by  way  of  mortgage  or  upon  any  trust.  Here  the  mortgage 
vas  a  mortgage  in  fee ;  and  the  mortgaged  died  intestate :  consequently  his 
heir  ia  a  person  seised  by  way  of  mortgage. 

Order  made^ 

i|9.  b«ld  the  legacy  not  Tested  before  that  time,  although  the  legacy  was  of  5002.  3  per  cents,  to 
ibe  {fgtiee,  until  he  shoald  attain  the  age  at  which  the  stock  was  to  be  transferred  to  him.  That 
e«K  Q<ce«arily  incl jdes  and  governs  that  now  before  me.  I  am,  therefore,  of  opinion,  that  this 
F'ftof  25'.  per  annnm  cannot  be  considered  as  interest  upon  the  500/.  so  as  to  affect  the  vesting  of 
^  ^cy,and  consequently,  that  even  supposing  the  legacy  to  have  been  payable  out  of  the  pert-onal 
«tte.  It  failed  by  the  death  of  the  legatee  under  tweuty-one  and  unmarried ;  but  if,  as  seems  probable 
Tna  tlift  language  of  the  will,  the  legacy,  if  payable,  would  have  been  to  be  raised  out  of  the  real 
<<ui«,  00  ground  would  remain  upon  which  any  argument  could  be  rested  in  favor  of  the  vesting.*' 
S««  fttrtber,  Vawdry  v.  Gedde$y  1  Riisa  &  M.  203, 308,  n.  3.  S.  C.  Taml.  361.  Saunders  ▼.  Vautier, 
Cr  &Ph.240,2{8.  ilfttrravT.  il(iien6rooit,  4  Russ.  407,419,  n.1  ;4:ii2,n.  1.  VixeV.  Stdrr€y,ftl>tu. 
^  Wtish,  659.  Vvian  v.  MUU,  1  Beav.  315  Brown  ▼.  WooUr,  2  Yo.  &  Coll.  C.  C.  134.  Whiting 
*  ^wec,  2  Beav.  571.  Moeatta  Y.Lindo,  ante,  56, 58  and  n  ,  ibid.  Newman  v.  Newman^  10  Sim.  51. 
BImm  t.  Bwrgh,  2  Beav.  221.  Snaw  v.  Poulden,  1  Keen,  166.  Bland  v  Wt//iafns,  3  Myhie  4b 
E.4il. 

l«UMyL&  Keen,  508. 

ToL.  IX.  87 


«08  CASES  m  CHANCERY. 

16S9. — Bltiott  ▼.  Remmington. 

/ 

Elliott  v.  Remmington. 

1839:  25tb  January— Affidavit ;  Practice. 

A.  told  a  fund  to  which  hii  wife  was  entitled  in  reversion  ;  and»  when  it  fell  into  posfteaaon,  bewj 
resident  in  Africa.  The  wife  consented  to  waive  her  equity  to  a  settlement,  and  that  the  (M 
should  be  transferred  to  the  purchaser.  Held  that  the  usual  affidavit  that  there  was  no  setiku 
ment  affecting  the  fund,  might  be  made  by  the  wife  alone. 

In  this  case,  a  fund  to  which  a  married  wonian  was  entitled  in  reversioa 
Ymdbeen  sold  by  her  husband :  and,  on  itsiitlling  into  possession  (at  wbicli 
time,  the  husband  was  resident  at  Cape  Coast  Castle,  in  Africa,)  the  wife  coo^ 
sented  to  waive  her  equity  to  a  settlement  out  of  it,  and  that  it  should  bd 
transferred  to  the  purchaser. 

The  only  question  was  whether  an  affidaVit,  made  by  the  wife  alone,  that 
there  was  no  settlement  or  agreement  for  a  settlement  affecting  the  fund,  w^ 
sufficient. 

The  Vice-Chancellor  held  the  affidavit  to  be  sufficient,  and  ordered  the  fun4 
to  be  transferred  to  the  purchaser. 
[*£03]        *Mr.  Heathfieldj  Mr.  Cook^  and  Mr.  Eldertoh,  appeared  for  th« 
difierent  parties. 


JUBBBR  V.   JUBBER. 

1839 :  26th  Janaaryd-^lVill ;  Constniction ;  Legacy ;  Uncertainty. 

Testator  gave  to  his  wife  the  use  of  all  his  property,  for  the  benefit  of  herself  and  anmarried  childm 
that  they  might  be  comfortably  provided  for  so  long  as  she  should  live  ;  and  after  her  death  h« 
disposed  of  it  amongst  all  hischildren.  The  testator  led  four  married  and  three  unmarried  children. 
One  of  the  three,  married  after  his  death.  Held  that  the  widow  and  the  three  children  who  wrre 
onmarried  at  the  testator's  death,  were  entiUed  equally,  to  the  income  of  the  property  during  the 
widow's  life. 

A  request,  by  a  testator,  that  a  handsome  gratuity  should  be  given  to  each  of  hb  executors,  is  void 
ibr  uncertainty. 

Geo.  Jubber  made  his  will,  dated  the  iOth  of  February,  1836,  in  the  fol- 
lowing words: — "First,  I  will  have  all  my  lawful  debts  paid  and  discharged: 
2dly,  I  will  and  bequeath  to  my  wife  Martha,  at  my  decease,  500/.  of  lawful 
money  of  Great  Britain,  for  her  own  use  and  disposal,  also  the  use  of  cdlmy 
property^  whether  bouses,  land,  money  in  the  funds  or  elsewhere,  interest  of 
money,  rents,  or  goods  or  chattels,  for  the  benefit  of  herself  and  unnmrried 
children^  thai  they  -may  be  comfortably  provided  for  as  long  as  my  wife 
Martha  may  remain  in  this  life  ;  and,  when  it  shall  please  God  to  call  hef 
hence,  I  will  and  bequeath  as  follows :  3rdly,  I  will  and  bequeath  to  my  eldest 
son,  Jas.  Morris,  25/.  sterling,  he  having  had  already  considerably  more  than 
his  share  of  my  property,  and  has  no  right  to  have  more :  4thly,  I  will  aiid 
bequeath  to  my  six  remaining  children,  viz.  Henry,  Anne,  Susan,  Emma, 
Louisa,  and  George,  the  remainder  of  my  property,  after  all  my  debts  aod 
legacies  are  paidj  to  be  equally  divided ;  and,  if  any  of  the  six  aforesaid  sons 
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1839 — Jubber  v.  Jubbec. 

ud  daughters  shall  have  received  any  part  of  my  property  in  ad- 
Tioce,  for  furniture,  &c.,  such  sum  or  sums  shall  *be  deducted  from  [*604] 
liicir  share  of  the  remainder:  6thly,  that  if  my  two  sons,  to  whom  I 
bregranteda  leaae/>f  thepremises  in  the  High  street,  Oxford,  shall  be  disposed 
k>  purchase  the  prenaises  they  now  rent  in  the  High  street,  Oxford,  they  shall 
b  at  liberty  so  to  do  for  a  sura  of  money  not  excQeding  2200/.  including  alt  the 
ixtttres,  and  shall  have  three  toionths  to  consider  of  their  determination  after 
tfwy  have  received  notice  in  writing  of  a  determination,  on  thepart  of  my  exe- 
mtors,  to  offer  the  premises  for  sale :  6thly,  I  expect  that,  after  all  the  debts  due 
to  me  are  collected  and  my  debts  paid,  there  will  be  a  considerable  sum  over 
lod  above  all  demands  on  me ;  I  will  have  all  such  sum  or  sums  funded  for 
die  benefit  of  my  wife  and  children  as  aforesaid :  7thly,  I  have  to  request  that 
my  sou  Henry,  Mr.  Bridgewater  and  Mr.  Underbill,  will  see  this  my  will  exe- 
caiedjor  any  two  of  them,  with  liberty  to  choose  a  third  person." 

The  testator,  shortly  afterwards,  made  a  codicil,  but  without  date,  and 
vhich  was  as  follows :  '^  I  request  a  handsome  gratuity  to  be  given  to  each  of 
the  executors :  8thly,  I  will  and  bequeath  to  nry  grand  daughter,  501.  of  good 
hffful  money  of  Great  Britain,  free  from  duty,&c.:  9thly,  I  will  and  bequeath, 
10  Elizabeth  Burden,  5QL  of  good  lawful  money  of  Great  Britain,  free  of  duty, 
i^:  10thly,and  lastly,  that  if  any  one  or  more  should  attempt  to  put  this  will 
01  mine  into  Chancery,  he,  she,  or  they  shall  be  excluded  from  the  whole  of 
ifae  benefit  arising  out  of  it.    If  any  dispute  shall  occur,  it  shall  be  settled  by 
irbitration,  which  shall  be  final  without  appeal  and  without  reference  to  the 
^V'   My  meaning  is  merely  tliis,  that  all  my  six  remainiug  children 
ihall  equally  share  alike  either  in  money  or  'property  valued  to  them,    [*506] 
and  that  not  to  take  place  till  after  the  death  of  my  wife  Martha." 
The  testator  died  on  the  20ih  of  May,  1837,  leaving  Martha  Jubber,  his  widow, 
^seTenchildren,aliof  whom  had  attained  twenty-one,  him  surviving. 

At  the  testator^s  death,  four  of  the  children,  who  were  defendants,  were 
married.  The  plaintiff  Henry  Jubber,  afterwards  married;  but  the  two 
ether  children  had  never  been  married. 

The  bill  alleged  that  considerable  doubts  had  arisen  with  respect  to  the 
nature  and  extent  of  the  interest  which,  under  the  provisions  of  the  will, 
^ha  Jubber  was  entitled  to  in  the  property  the  use  of  whirh  was  given 
to  her  for  the  benefit  of  herself  and  her  unmarried  children;  that  Martha 
Rubber  claimed  to  be  entitled  to  receive,  for  her  life,  the  rents,  issues  and 
profits  of  all  such  property,  to  her  own  exclusive  use,  so  long  as  or  in  case 
Done  of  the  testator's  unmarried  children,  should  choose  or  continue  to  reside 
^i(hberand  to  form  part  of  her  family :  and  that,  on  the  other  hand,  such 
^^  testator's  children  as  were  not  married  at  the  time  of  his  death,  daimed 
"O  be  entitled  to  some  share  or  interest  in  the  rents,  issues  and  profits  jointly 
^th  llartha  Jubber ;  and  they  alleged  that  she  was  a  trustee,  for  them,  of 
^^^  certain  and  definite  proportion  of  such  rents,  issues  and  profits,  and 
^^they  were  respectively  entitled  to  receive  such  proportion  whether  they 
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18^.— Jobber  T.  Jabber. 

resided  with  her  or  not,  so  long  as  they  continoed  to  be  unmarried,  and  that 

their  rights  to  such  proportion  would  not  be  forfeited  or  lost  by  reason  of  any 

subsequent  marriage,  inasmuch  as  they  were  not  married  person^' 

[^^506]    and  answered  the  description  in  the  will  of  the  testator's  *nnmarn4 

children,  at  the  date  of  his  will  and  at  the  time  of  his  death. 

The  hill  prayed  that  the  will  might  be  declared  well  proved,  and  that  the 
trusts  thereof  and  of  the' codicil  might  be  carried  into  execution,  and  that  the 
rights  and  interests  of  all  persons  under  the  same  might  be  declared  edI 
secured. 

Mr.  Mylne^  for  the  phintiff,  said  that  his  client  was  satii^fied  that  his  fath^ 
intended  his  mother  to  have  the  absolute  control  over  the  income  of  there* 
siduary  property ;  but,  if  the  court  should  be  of  opinion  that  she  was  a  trus- 
tee of  it  for  herself  and  her  unmarried  children,  then  that  the  plaintiff  was 
entitled  to  one^fourth  of  it,  and  that  his  interest  did  not  cease  on  his  marriage. 

Mr.  Knight  Bruce  and  Mr.  WUlcoek^  for  Geo.  Jubber,  one  of  the  unmar- 
ried ehildren,  said  that  each  of  the  testator's  unmarried  children  was  entitled 
to  a  share  of  the  residue :  that  the  testator  had  given  a  specific  portion  of  his 
property  to  his  wife  for  her  own  use  and  disposal ;  but  had  not  used  those 
words  in  the  bequest  in  question,  which  showed,  strongly,  that  he  intended 
her  to  take  the  property  which  was  the  subject  of  that  bequest,  in  a  different 
manner.     Wetherell  v.  Wilson  /(a)   Woods  v.  Woods,{b) 

Mr.  Craigt  for  Mrs.  Jubber,  and  the  other  children,  all  of  whom  were' 

favorable  to  their  mother's  claim,  contended  that  the  testator  had  given  the 

whole  income  of  Tiis  residuary  estate  to  Mrs.  Jubber,  in  anticipation 

[*507]    *that  his  unmarried  children  would  live  with  her.  which  they  had  a 

right  to  do  if  they  thought  fit ;  and  he  cited  Robinson  v.  Wadde- 

low.{c) 

The  Vice  Ohancel lor  having  said,  in  the  course  of  the  argument,  that  the 
word  ^*  unmarried  "  had  two  significations,  one,  a  person  who  had  never  been 
married,  and  the  other,  a  person  who  hud  ceased  to  be  married,  but  that  a 
gift  to  an  unmarried  person,  had  never  been  held  to  mean  a  gift  to  that  per- 
son so  long  as  he  should  remain  unmarried,  delivered  judgment  as  follows: 

My  opinion  is  that  the  children  who  were  unmarried  at  the  death  of  the 
testator,  are  entitled  to  participate,  with  their  mother,  in  the  mcome  of  the 
fund.  The  term  *•  unmarried  "  is  designatio  personarum  ;  and,  if  once  the 
child  is  entitled  to  participate  in  the  fund  by  filling  the  character  of  an  un- 
married child,  he  will  not  lose  that  right  if  he  subsequently  marries. 

The  testator  draws  a  marked  distinction  between  the  legacy  of  500/.,  which 
he  gives  absolutely  to  his  wife,  to  be  applied  by  her  as  she  thinks  proper,  and 
the  fund  which  he  gives  to  her  for  the  benefit  of  herself  and  her  unmarried 
children;  and  he  has  gone  on  to  explain  his  meaning.  He  says:  "That  they 
may  be  comfortably  provided  for."  Therefore,  he  not  only  confers  a  boantj-; 
but  assigns  a  reason  for  it, 

(«)  1  Ktea,  Sa  {h)  1  MyL  &  CnOg.  401.  (c)  Aj&ta,  ?oL  8,  p.  134. 
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I  am  inclined  to  think  that  the  wido\r  and  unmarried  children  take  the  pro- 
vision  made  for  them,  as  tenants  in  common  ;  but  I  will  not  make  any  decla- 
ration  as  to  whether  they  take  in  that  character  or  as  joint-tenaiits,  as,  at  pre- 
seflL  it  would  be  premature  so  to  do. 

*I  am  of  opinion  that  the  request  that  a  handsome  gratuity  should    [*608] 
be  given  to  each  of  the  executors,  is  void  for  uncertainty ;  but  I  shall 
not  give  any  such  recommendation  as  was  given,  by  Sir  Joseph  Jekyll,  in 
Peek  V.  Halseyf(a)  as  I  do  not  think  I  am  at  liberty  so  to  do. 

Declare  that  the  widow  and  the  children  who  were  unmarried  at  the  testa- 
tor's death,  are  entitled,  equally,  to  the  income  of  the  residuary  fund  during 
the  life  of  the  widow,  and  that  the  bequest  to  the  executors  is  void  for  uncer- 
taiat]r.[l] 


Warburton  v.  Edge. 


1S39 :  2SUi  mad  528th  JaDuary.— Solicitor  ;  Lien. 

A  ■oKdtor  who  had  been  employed  by  an  adminiftratrix  in  the  administration  of  the  deceased**  es- 
Ute,  was  also  employed  as  her  solicitor  in  a  suit  sabseqaently  institnted  by  a  creditor  of  the  de- 
ceased. Pendlajf  the  sait,  the  administratrix  went  to  rsside  abroad,  and  forbade  the  solicitor  to 
pnei^  any  fiuther  with  the  suit  Afterwards  the  creditor  obtained  a  decree  and  a  receiver  of 
tiie  estate  wae  appointed.  Papers  relating  to  the  estate  bad  come  into  the  solicitor's  possessiony 
not  for  the  purpoaes  of  the  suit  merely,  hut  for  ihow  and  other  purpo9e»,  and  he  claimed  a  lien 
00  tbem  for  his  costs  of  the  suit,  and  other  butineM,  A  petition,  by  the  creditor,  praying  for  a 
refeienee  to  aaeeitain  whether  tbe  solicitor  had  any  lien  on  the  papers,  and  that  he  might  be  or* 
dersd  to  detirer  them  up  to  the  receirer,  was  dismissed. 

Br  the  decree  in  this  cause,  made  on  the  lOth  of  June,  1837,  it  was  referred 
to  the  Master  to  take  an  account  of  the  sums  of  money  which,  in  the  lifetime 
of  W.  P.  Warburton,  the  testator  in  the  cause,  were  received  and  paid  by  An* 
drew  Rdge,  as  the  solicitor,  agent  or  attorney  of  W.  P.  Warburton.    By  an 
order  of  the  7th  of  July,  lb38,  it  was  referred  to  the  Master  to  ap- 
point a  receiver  of  A.  Edge's  personal  estate,  and  it  was  'ordered  that    [*o09] 
the  defendant,,  who  was  his  daughter  and  administratrix,  should  de- 
liver over,  to  the  receiver,  all  securities,  in  her  hands,  for  such  personal  estate, 
together  with  all  books,  papers  and  writings  relating  thereto ;  and  that  the 
defendant,  her  solicitors,  attorneys  or  agents,  should  be  restrained,  until  the 
further  order  of  the  court,  from  receiving  certain  sums  therein  mentioned 
which  were  due  to  A.  Edge's  estate,  and  also  any  moneys,  being  part  of  the 
ptoceeds  of  that  estate,  then  in  the  hands  of  Messrs.  Snow  Sc  Co.,  bankers, 
or  of  C.  H.  Stedman,  gentleman,  or  any  agent  of  the  defendant,  or  any  other 
iDoneys,  securities  for  money,  stocks,  funds  or  effects  belonging  to  A.  Edge's 
estate.    On  the  6th  of  August,  1838,  a  receiver  was  appointed.    By  the  de- 

(•)  S  p.  W.  387. 

(11  Vide  HoAno  t.  ifodsif.aiitft,  43a  1  Kean,  86,  n.  1.    Haiku  v.  Wvd,  %  Hart,  445.    Croe- 
^  ▼.  Cr9cktttt  kL  451. 
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cree  on  further  directions,  made  in  July,  1838,  it  was  declared  that  A.  Edge 
was,  at  his  decease,  indebted  to  W.  P.  Warburton's  estate  in  7263Z.,  and  the 
defendant  was  ordered  to  pay  that  sura,  to  the  plaintiffs,  out  of  A.  Ivdge's 
assets  come  to  her  hands ;  and,  if  she  should  not  admit  assets  sufficient  for 
that  purpose,  then  an  account  was  to  be  taken  of  A.  Edge's  estate  possessed 
by  her. 

In  1835  the  defendant  had  gone  to  reside  in  France,  and,  as  it  was  all^, 
carried  with  her  large  sums  the  produce  of  A.  Edge's  estate. 

The  defendant  had  employed  Stedman  to  act  as  her  solicitor  in  the  admin- 
istration of  A.  Edge's  estate;  and  she  also  employed  him  as  her  solicit >r  in 
this  cause  until  some  time  in  the  year  1837,  when  she  wrote  to  him  from 
Paris,  saying  that  she  wished  no  farther  proceedings  to  he  taken,  or  expense 
incurred  in  the  suit.  She,  however,  continued  to  employ  him  to  col- 
lect A.  Edge's  personal  estate,  and  to  remit  the  produce  to  her. 
[*510]  *Stedman,  in  the  course  of  his  acting  as  the  defendant's  solicitor,  got 
into  his  possession  various  deeds,  dbc,  relating  to  A.  Edge's  estate; 
and  he  claimed  a  lien  upon  them  for  costs  in  this  suit  and  in  other  matters 
in  which  he  had  so  acted. 

The  plaintiffs  being  unable,  owing  to  the  defendant's  residing  abroad,  to 
make  effectual  that  part  of  the  order  of  July,  1838,  which  directed  the  defen- 
dant to  produce  all  the  papers  in  her  custody  relating  to  A.  Edge's  personal 
estate,  presented  a  petition  stating  as  above,  and  submitting  that  Stedman,  as 
the  solicitor  for  the  defendant  in  this  suit,  and  as  an  officer  of  the  court,  was 
subject  to  an  order  of  the  court  in  all  matters  relating  to  the  suit ;  and  pray- 
ing that  he  might  be  ordered  to  deliver,  to  the  receiver,  or  to  deposit  with 
with  the  Master,  all  deeds,  &c.,  in  his  custody  or  power,  belonging  or  relating 
to  A.  Edge's  personal  estate,  subject  nevertheless  to  such  his  right  or  intejest 
by  way  of  lien  thereon  as  he  might  be  entitled  to  make  out  or  establish ;  and 
in  case  he  should  claim  any  such  lien,  then  that  he  might,  within  ten  days 
subsequently  to  such  delivery  or  deposit,  deliver,  into  the  Master's  office,  a 
particular  in  writing  of  such  lien ;  and  that  it  might  be  referred,  to  the  Mas- 
ter, to  inquire  into  the  validity,  nature  and  extent  thereof;  and,  in  case  such 
lien  should  be  claimed  in  respect  of  any  bill  of  costs,  then  that  the  Master 
should  be  at  liberty,  if  required  by  the  parties,  and  if  necessary,  to  tax  such 
costs  and  to  take  such  accounts  as  might  be  necessary  to  ascertain  the  amount 
due  in  respect  of  such  lien,  to  the  intent  that  the  same  might  be  satisfied  out 
of  such  personal  estate  of  A.  Edge  as  might  be  recovered,  received  or  made 
available  out  of  or  by  means  of  the  deeds,  documents  or  papers  so 
[*511]  being  in  Stedman's  'possession,  or,  otherwise,  out  of  such  personal 
estate  as  might  come  to  the  hands  of  the  receiver,  if  deemed  proper 
and  just ;  and  that  Stedman  might  account,  before  the  Master,  for  all  suras  of 
money  received  by  him,  as  such  solicitor  and  agent  of  the  defendant,  on  ac- 
count of  the  personal  estate  of  A.  Edge  not  paid  over  by  him  before  he  bod 
notice  of  the  order  of  July,  1838 :  and  that,  for  the  better  discovery  of  the 
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Datters  aforesaid,  Stedman  might  be  ordered  to  produce  before  the  Master, 
ipon  oath,  all  books,  papers  and  writings  in  his  custody  or  power,  relating 
hereto ;  and  that  he  might  be  examined  upon  interrogatories  or  otherwise  as 
he  Master  should  direct. 

Stedman  made  an  affidavit,  in  which  he  deposed  that  the  docutnents  came 
rAo  his  possession,  as  the  defendant's  solicitor,  for  general  purposes  and  not 
rnerely  for  the  purposes  of  the  suit. 

Mr.  Knight  Bruce  and  Mr.  Anderdon^  in  support  of  the  petition,  said  that 
ihe  petitioners  wanted  those  papers  only  that  related  to  Andrew  Edge's  per* 
^^nal  estate,  against  which  they  had  established  a  heavy  demand ;  that  Sted- 
man took  Yhe  papers  with  notice  of  the  pending  suit ;  that  he  no  longer  acted 
(or  the  defendant  Miss  Edge;  that,  if  the  papers  had  remained  in  Miss 
Edge's  possession,  she  must  liave  delivered  them  up  to  the  receiver ;  that  a 
soiicttor  could  not  stand  in  a  better  situation  than  his  client;  but  that  what 
the  latter  was  bo  md  to  do,  the  former  was  bound  to  do :  and  they  relied  on 
Baker  v.  Hendersinufji)  and  Bell  v.  Taylor.{b) 

*Mr.  Jacob  and  Mr.  Torrianoj  for  Mr.  Stedman :— The  plaintiff    [*612J 
did  not  claim  any  specific  right  against  the  estate  of  Andrew  Edge, 
but  merely  as  a  general  creditor  on  his  estate :  the  doctrine  of  lis  pendens^ 
therefore,  has  no  application ;  for  that  doctrine  applies  only  where  a  party 
claims  by  virtue  of  a  specific  title.    The  order  for  a  receiver  was  obtained  in 
1339 :  can  that  give  a  prior  equity  to  a  lien  that  attached  three  or  four  years 
before?    The  appointment  of  a  receiver  does  not,  like  an  act  of  bankruptcy, 
have  relation  back  to  some  antecedent  period.    The  plaintiffs'  counsel  have 
taken  it  for  granted  that  the  documents  in  question  came  into  Stedman's  pos- 
session in  the  course  of  this  cause  and  for  the  purposes  of  this  cause :  but 
that  is  not  so.    They  did  not  come  into  his  possession  for  the  purposes  of 
this  cause  merely,  but  for  those  and  other  purposes;  and  the  lien  that  he 
c'Mms  upon  them  is  for  business  done  in  this  cause  and  for  other  matters. 
H<^  was  Miss  Edge's  solicitor  at  the  time  when  she  took  out  administra- 
tion to  her  late  father :  and  some  portion  of  the  costs  for  which  he  claims  the 
i<^n,  arose  in  respect  of  business  done  prior  to  the  filing  of  the  bill.    In  Ex 
P^rte  ShaWf(c)  (which  was  a  case  in  bankruptcy  where  there  is  more  diffl- 
<^uUy  with  respect  to  the  question  of  lien,)  a  commission  of  bankrupt  had  been 
superseded,  and  a  new  commission  was  issued ;  upon  which  the  party  who 
^^  taken  out  the  new  commission,  petitioned  that  the  solicitor  under  the 
!a^e  commission,  might  be  ordered  to  deliver  up  the  proceedings  to  the  soli^ 
(^tor  under  the  new  commission.    Lord  Eldon  said  that,  if  there  was  a  lien 
f^r  the  bill  of  costs,  the  assignees  would  be  liable  to  pay  it ;  and  his  Lordship 
Alined  to  make  any  order  upon  the  petition  as  it  then  stood. 

*Io  this  case,  if  tlie  plaintiffs  have  any  equity  against  Mr.  Stedman,    [*513] 
^<^y  cannot  enforce  it,  in  a  summary  way,  by  petition ;  but  ought  to 

>'  Aiit0,  Tot  4.  p.  37.  (6)  Ante,  vol.  &  p.  216.  (c)  Jacob,  270. 
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file  a  bill  for  that  purpose.     Brawn  r.  Newall^a)  Pentland  v*  Quar- 
rinffton.{b) 

The  Vic£-Caancrllor  : — When  this  case  came  before  me  on  Saturday 
last,  my  attention  not  having  been  then  called  to  the  nature  of  Mr.  Stedman's 
ifffidavit,  I  was  impressed  with  the  notion  that  it  would  be  governed  by  the 
decisions  in  Baker  v.  Henderson^  and  Bell  v.  Taylor.  But,  in  Baker  ?. 
Henderson^  the  decree  had  directed  the  estates  to  be  sold,  and  the  title  deeds 
to  be  deposited  with  the  Master,  in  tho  ustud  manner :  and  it  was  stated,  as 
a  fact,  that  the  plaintiff's  solicitor  was  in  possession  of  the  deeds,  and  claimed 
alien  on  them  for  his  c^sts  of  the  suit,  ai:d  refused  to  produce  tbem.  And 
what  ttie  court  said,  was  that  the  solicitor  had  no  lien  on  the  deed^anterior  to 
the  suit,  and  that  they  were  in  his  hands  for  the  purposes  of  the  suit.  In  BtU 
V.  Taylor y  the  deeds  had  been  deposited,  by  the  defendant,  with  his  attorney, 
for  the  purposes  of  the  suit,  and  were  admitted  to  be  either  in  his  possession 
or  in  that  of  his  town  agents.  Moreover,  the  deeds  were  directed,  by  (be 
decree,  to  be  given  up  to  the  plaintiff;  so  that  they  must  be  taken  to  have  be- 
longed to  him  ab  origins;  and,  consequently,  no  lien  could  have  attached 
upon  them. 

This  case  is  totally  different  from  either  of  those  cases ;  for,  here,  the  deeds 
did  not  come  into  the  possession  of  the  solicitor  solely^for  the  purposes  of  the 
suit,  as  in  Bell  v.  Taylor;  nor,  as  in  Baker  v.  Henderson,  does  the 
[*614]  solicitor  claim  a  lien  on  the  deeds  for  the  costs  *of  the  suit  only. 
What  he  says  in  his  affidavit,  is  that  all  and  every  the  documents 
came  into  his  hands,  afier  the  death  of  Andrew  Eldge,  for  general  purposes 
as  well  as  the  purposes  of  the  suit.  Nor  does  he  claim  a  lien  on  them  for 
costs  incurred  in  this  suit  only;  but  also  for  other  business  done  for  Miss 
Edge,  as  the  administratix  of  her  late  father.  And  it  appears,  from  the  affi- 
davit, that  there  was  other  business  done  by  him,  for  Miss  Edge,  in  the  ad- 
ministration and  for  the  protection  of  the  estate.  Therefore,  he  must  have  & 
lien  on  the  deeds  prior  to  the  right  of  Miss  Edge  to  take  them  out  of  his  hauds^ 
and  consequently  prior  to  the  right  of  the  plaintiffs,  who  are  merely  general 
creditors  on  the  deceased's  estate,  and  who,  therefore,  can  only  take  the  estate 
as  they  find  it. 

It  does  not  at  all  follow  that,  because  Miss  Edge  might  have  asked  for  the 
taxation  of  Mr.  Stedman's  bills,  therefore,  the  plaintiffs  may  ask  for  it.    For, 
if  all  the  debts  had  been  paid  and  the  residue  ascertained,  and  Miss  Edge 
had  thought  proper  to  assign  the  whole  of  it  to  A.  B.:  could  A.  B.  have 
claimed  to  have  those  bills  taxed  which  were  not  his  bills  7    The  plaintiffs 
come  in,  incidentally  only,  by  virtue  of  the  decree ;  and,  therefore,  the  court 
has  no  jurisdiction  to  direct  the  taxation  of  the  bills  on  their  appiicatioD' 
Nor  would  it,  I  think,  have  had  that  jurisdiction,  if  this  petition  had  been 
the  petition  of  the  receiver  as  well  as  of  the  plaintiffs :  but,  in  fact,  i(  '^ 
not  so. 

(«)9Myl.  &Cr«f,5e8,fM573.  (fr)  3  MyL  4t  Cnif ,  949. 
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Mr.  Stednum  chooses  to  stand  upon  his  legal  right ;  and,  therefore,  I  can- 
not make  any  order  on  this  petition. 

Petition  dismissed  without  costs.[l} 


*HAHi  V.  Severne.  [*ol5J 

1933;  30th  Jamittfy.— Will ;  Cozmtruction. 

Te^aior,  by  his  will,  fave  poouniary  legacies  to  several  persons,  and  directed  his  residue  to  be  di- 
Tided  ani«D|rst  his  before  mentioned  legates  in  proportion  to  their  several  legacies  thereinbefore 
j^veii.  By  a  codieU,  which  he  directed  to  be  taken  as  part  of  his  will,  he  gave  several  peeuniary 
lepcies  to  persons,  some  of  whom  were  legatees  under  his  will,  and  declared  that  the  several 
b^^sciss  mentioned  In  tUb  codicfl,  wen  given,  to  the  therein  mmationed  legatees,  in  addition  to 
wi»t  be  had  given  U  them  or  any  of  them  by  his  will.  Held,  that  none  of.  the  legatees  under 
the  codicil  were  entitled  to  share  in  the  residue  in  respect  of  their  legacies  under  the  codicil. 

William  Metcalfe,  by  his  will  dated  the  20th  September,  1831^  gave 
pecuniary  legacies  to  several  individuals  and  charities,  and^  amongst  the  for- 
mer, a  legacy  of  100^  to  Henrietta  Bannister ;  and  then  expressed  himself  as 
follows : — '^  I  give  and  bequeath,  unto  my  executors  and  trustees  hereinafter 
mentioned,  my  leasehold  house,  No.  45  Fore  street,  in  the  city  of  London, 
and  my  leasehold  warehouse  in  London  Wall,  upon  trust  to  receive  the  an- 
noal  1  ents  thereof,  and  to  invest  the  same,  in  some  or  one  of  the  public  funds 
io  their  joint  names,  and  to  .|oy^  distribute  dlid  divide  the  annual  interest  and 
dividends  of  any  of  my  stocks  and  funds  which  may  remain  after  paying  the 
before  mentioned  legacies,  during  the  continuance  and  term  of  my  said  leases 
of  my  said  house  in  Fore  street,  and  warehouse  in  London  Wall,  unto  and 
amongst  all  and  every  the  before  mentioned  individual  legatees  (but  not 
charities)  who  shall  be  then  living,  in  the  proportions  which  their  several 
legacies  shall  bear  to  the  amount  of  the  said  interest  and  dividends :  and  from 
and  ^r  the  expiration  of  the  said  leases,  then  I  direct  my  said  executors 
^d  trastees  to  sell  out  the  said  moneys  so  standing  in  the  funds  in  tlieir  joint 
uiunes,  and  to  pay  and  distribute  and  divide  the  same,  unto  and 
amongst  all  and  every  tkfi  saidindimdtial  legatees  who  shall  be  *tben    [*516J 
liriog,  ia  Ae  proportions  aforesaid :  and  I  give  and  bequeath,  unto 

[1]  As  to  the  lien  of  n  soUcItor  opon  his  olieat's  papeaSf  see  HeaUtp  t.  Meiealfe^  3  Myl.  &,  Cr. 
1S3, 190,  n.  1.    8.  C.  8  Sim.  699.    Jn  the  matter  of  Rice,  9  Keen,  181, 183 ;  n.  1. 9.    Bra$nngtou 
^  Brwtia^teii,  1  Sim.  Sl  Stn.  455,  457;  n.  1.    Bennett  ▼.  Baxter,  10  Sim.  417.  Chrietian  ▼.  Field, 
<  Hm,  1T7.    Where  an  order  is  made  fat  a  part3r  to  produce  papen,  if  they  are  in  the  hands  ef 
^wlieftor,  and  he  owmot  prodwe  then  without  ptTiny  bis  hill  of  cMts,  be mnstpay  it.   Em 
^«4lsis,Jae.  812,973,11.1.  So,  In  a  Inter  case.  Lord  Bldon  said:  <*  Bveiy  attotney  has  n  right 
^^  P^eiB  ontil  his  bill  is  paid ;  tbe  language  of  every  order  whiob  is  made  upon  the  subject  is, 
^  ^01  payoMiit  of  what  is  due,  the  papers  shall  be  delivered  over ;  but  where  a  party  has  a 
P*"^  Meeanty  for  papeit,  the  oout  will  order  them  to  be  deUreiiDd  OTor  upon  a  deposit  being 
*^)  uUch  will  oover  not  only  what  is  due  upon  the  bHl,  but  what  may  be  due  for  the  eosts  uf 
^tmiioiL'*    C2ai<iMT.J»«r4iM,Tttn.dbRuaa.S04. 
YOL,  K.  38 
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my  execntors  and  trustees  hereinafter  named,  the  lease  of  my  house  in  which 
I  now  reside,  all  my  household  furniture,  plate,  linen,  china  and  other  my 
effects  therein,  and  all  that  annuity  or  yearly  sum  of  about  180/.  payable  to 
me  by  one  Daniel  Alder  on  his  bond,  and  all  other  my  estate  and  effects  not 
hereinbefore  specifically  bequeathed  or  disposed  of,  upon  trust  to  sell  and  dis- 
pose thereof  as  early  as  convenient  after  my  decease,  and  to  pay  and  divide 
the  moneys  to  arise  therefrom,  after  defraying  the  expenses  of  such  sale  and 
incident  thereto,  untn  and  amongst  all  and  every  my  before  mentioned  lega- 
tees^ or  such  of  them  as  shall  be  then  living,  in  the  proportions  that  their  s^ 
veral  personal  legacies  hereinbefore  given  and  bequeathed  unto  them,  shall 
bear  to  the  produce  of  my  said  leasehold  house,  plate,  china,  annuity  and 
effects." 

The  testator,  by  a  codicil  dated  the  4th  of  October,  1836,  which  he  directed 
to  be  added  to  and  taken  as  part  of  his  will,  gave  pecuniary  legacies  to  scve- 
ra  persons,  (some  of  whom  were  legatees  under  his  will,)  and,  amongst  them, 
a  legacy  of  200/.  to  Henrietta,  the  wife  of  John  Powell  Bannister,  to  whom 
.  be  had  given  a  legacy  of  100/.  by  his  will :  and  he  declared  that  the  several 
legacies  therein  mentioned,  wei'e  given,  to  the  therein  mentioned  legatees, 
in  addition  to  what  he  had  given  to  them  or  any  of  them  by  his  wUl. 

On  the  hearing  of  the  cause  for  further  directions,  one  question  was  wh^ 
ther  the  legatees  under  the  codicil,  were  entitled  to  share  in  the  residue  with 
the  legatees  under  the  will. 

Mr.  Knight  Bruce^  and  Mr.  O.  Richards  appeared  for  the  plain- 
tiffs. 
[•617]  'Sir  W.  Home^  Mr.  Uoyd  and  Mr.  Bagshawe,  for  the  testators 
personal  representative : — The  will  directs  the  residue  to  be  divided 
amongst  the  before  mentioned  legatees  in  proportion  to  the  legacies  therein- 
before given  to  them :  consequently  those  who  are  legatees  under  the  codicil 
only,  are  wholly  excluded  from  diaring  in  the  residue;  and  those  who  are 
legatees  under  both  the  will  and  the  codicil,  are  excluded  from  sharing  except 
in  respect  of  their  legacies  under  the  will.  Hmv>ood  v.  Overendj^a)  Bonner 
v.  Bonner.{b) 

Mr.  Craig^  for  Mr.  and  Mrs.  Bannister ;— Mrs.  Bannister  is  entitled  to  a 
share  of  the  residue  proportionate  to  the  aggregate  amount  of  the  legacies 
given  to  her  by  the  will  and  codicil ;  for  the  testator  has  directed  that  his 
codicil  shall  be  taken  as  part  of  his  will ;  therefore,  the  will  is  to  be  read  as  if 
it  contained  a  gift  of  300/.  to  Mrs.  Bannister.  Moreover,  the  testator  has 
declared  that  the  legacies  given  by  the  codicil,  ace  to  be  in  addition  to  the 
legacies  given  by  the  will ;  and  when  a  legacy  is  given  in  addition  to  a  prior 
one,  it  partakes  of  all  the  incidents  of  that  prior  legacy.  Consequently,  the 
legacy  given  to  Mrs.  Bannister  by  the  codicil,  attracts  with  it  a  share  of  the 
residue.    Over  end  v.  Qumey^{c)  Sherer  v.  Bishop. {d) 

(a)  1  Mer.  33.  (»)  IS  Vw.  379.  (e)  Aafe»^:  7,  ji.  196.  («  4  Bro.  C  C.  51. 
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(The  Yice-ChaoceUor:— The  c^iiiioa  attributed  to  Lord  Commissioner 
lyre  in  the  report  of  that  case,  seems  a  very  extraordinary  one.] 
*  That  case  goes  much  further  than  it  is  necessary  for  me  to  contend  for. 
hnwood  T.  Overend  does  not  resemble  the  present  case.    It  does  not 
ppear  tliat  *the  legatees  under  the  codicil,  were  also  legatees  under    [*518] 
de  vilL    Besides,  real  as  veil  as  personal  estate  was  devised,  by  the 
rill,  to  trustees  in  trust  to  sell  and  pay  legacies ;  and  the  codicil  does  not  ap- 
ear  to  hare  been  attested  so  as  to  pass  freehold  estateif.    It  is  plain  that  the 
bster  of  the  Rolls  decided  that  case  on  the  authority  of  Banner  v.  Bonner^ 
Q  vhidi  the  question  was  whether  legacies  [given  by  an  unattested  codicil 
were  charged  on  real  estate,  which  is  quite  a  different  question  from  that  now 
Kfore  the  coorl. 

» 

Thk  Tics-Chancblor  : — ^The  testator,  by  his  will,  directs,  his  residuary 
Ktate  \o  be  divided,  amongst  his  before  mentioned  legatees,  in  proportion  to 
their  several  legacies  thereinbefore  given  and  bequeathed  to  them :  conse* 
queatly  the  persons  who  are  to  take  the  residue,  are  the  legatees  named  in  the 
^ill,  and  the  proportions  in  which  they  are  to  take  it,  are  the  propottiona 
vhich  the  legacies  thereinbefore  given  to  them  respectively  bear  to  the 
unounl  of  the  residue. 

His  Honor  then  read  the  codicil. 

It  appears  to  me  that  the  legacy  of  200/.  given  to  Mrs.  Bannister,  is  a 
substantive  gift  of  2001.  declared  to  be  in  addition  to  what  he  had  given  her 
bf  the  will,  but  not  to  carry  a  further  share  of  the  residue  in  proportion  to 
itselt 

I  cannot  say  that  I  accede  to  the  decision  in  Sherer  v.  Bishop, 
Declare  that  the  legatees  under  the  will,  are  entitled  to  distributive 
^ives  of  the  clear  residue  of  the  ^testator's  estate  rateably  with  and  in    [*5I9] 
^portion  to  the  amounts  of  their  respective  legacies  under  the  will, 
iBd  declare  that  the  legatees  under  the  codicil  are  not,  nor  are  or  is  any  or 
either  of  them,  entitled,  in  respect  of  their  legacies  under  the  codicil,  to  any 
i^stributive  shares  or  share  of  the  said  residue. 


Phillips  v,  Jones. 

^ ;  31it  itonuy.^LuidtoR!  and  Tenant ;  L^ase  of  Mnw ;  Injnnetton. 

^  pUiatiffwaa  laaee  of  a  coal  mine  at  tho  rent  of  300/.  a  yoar  and  rafajeet  to  a  royalty  of  lOi: 
^  vuTj  wey  of  ooals  raiead,  in  each  year,  above  600,  that  being  the  quantity  considered  to  be 
P>id  for  by  the  300/.  a  year ;  and  the  plaintiff  was  antiiorized  to  determine  the  lease  on  the  eoal 
^i^C  woriied  out.  The  plaintiff  worked  the  mine  for  several  years ;  and,  when  it  was  neariy 
^^^niitsd,  he  was  prevented,  by  accidents  and  defects  in  it,  from  conttuning  to  work  it,  excopi 
itsrainsiif  expense.  The  court  xefosed  to  restrain  the  defendant  from  nvdng  for  the  rent  of 
^  s  ytntf  although  the  plaintaff  oflbrsd  to  pay  him  10«.  per  wey  for  all  the  remaining  coaL 

Tbe  plaintiff  was  lessee  for  twenty-one  years,  under  the  defendant,  of  a 
V^  of  ground  in  Monmouthshire,  with  liberty  to  dig  for  coals  under  it,  at 
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the  yearly  rent  of  30Qt,  to  be  paid  whether  any  coal  should  or  shonld  noi  be 
raised)  and  subject  to  a  royalty  of  10^.  for  every  wey  that  should  be  raised  io 
each  year  of  the  term  over  and  above  600,  that  being  the  quantity  consider^ 
to  be  paid  for  by  the  yearly  rent  of  3002.  The  lease  contained  a  proviso  en- 
abling the  plaintiff  to  determine  the  term  in  case  all  the  coal  should  be  ex- 
hausted before  the  expiration  of  it. 

After  the  plaintiff  had  worked  the  mines  for  some  years,  and  had  paid  the 
defendant  27S0/.  in  respect  of  the  rent  and  royalty,  he  discovered  that,  ow- 
ing to  certain  unforeseen  defects  in  the  mines  and  to  accidents  in 
[•620]  •attempting  to  work  them  (which  were  mentioned  in  the  bill,)  he 
could  not  continue  the  working  except  at  a  ruinous  expense ;  aod^ 
thereupon,  he  gave  the  plaintiff  notice  of  his  intention  to  determine  the  lease; 
but  the  defendant  refused  to  accept  a  surrender  of  it,  insistmg  that  the  plain- 
tiff was  bound  to  get  the  remaining  coal,  and  brought  an  action  against  him 
for  the  rent  of  3Qj}L  a  year. 

The  bill  prayed  for  an  injunction  to  restrain  the  action,  the  plaintiff  offering 
to  pay  the  defendant  lO*.  per  wey  for  all  the  coal  which,  on  a  reference  to 
the  Master,  should  be  found  to  have  been  under  the  Jand  at  the  date  of  the 
lease,  on  being  allowed  what  he  had  already  paid. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Puller^  now  showed  cause  against 
dissolving  the  injunction  :— The  object  of  the  parties  to  the  lease,  was  a  sale 
of  the  coal  at  a  certain  sum  per  wey,  and  the  price  of  it  is  thrown  over  the 
whole  term,  by  instalments  of  not  less  than  300/.  a  year.  By  the  term5  of 
the  lease,  the  plaintiff  will  be  at  liberty  to  determine  it  when  the  coal  is  ex* 
hausted  ;  but,  in  exhausting  it,  he  will  ruin  himself«  The  quantity  remain- 
ing (if  any,)  is  very  small :  and  ought  it  not  to  be  considered  as  exhausted, 
when  it  cannot  be  gotten  except  at  a  most  ruinous  expense  7  If  the  plaintiff 
(as  he  offers  (to  do)  pays  the  defendant  for  .  the  whole  of  the  coal  that  was 
under  the  land,  every  object  of  the  lease  will  be  answered.  Indeed,  the  de* 
fendant  will  be  placed  in  a  better  situation  than  if  he  had  waited  for  his  mo* 
ney  until  the  whole  of  the  coal  had  been  worked  out.  Smiih  t. 
[•521]  Morri3.{a)  The  'argument  for  the  plaintiff  in  that  case,  prevailed ; 
and  every  word  of  it  is  applicable  to  the  present  case.  The  plaintiff 
was  to  pay  for  600  weys  of  coal  yearly,  whether  he  raised  that  quantity  or 
not  and  it  would  be  defeating  all  the  purposes  of  justice,  if  the  3001.  a  year, 
which  he  was  so  to  pay,  were  not  put  on  the  footing  of  a  peualty.  Astlejf 
V.  Weldon.{b) 

Mr.  Spence  and  Mr.  Crirdlestcne  appeared  for  the  defendant,  but 

The  Vice-Chancellor,  without  hearing  them,  said  '.—This  case  is  ma- 
terially different  from  the  case  of  Smith  v.  Morris :  for  that  case  proceeded 
on  this,  namely,  that,  by  the  terms  of  the  lease,  the  lessee  was  bound  to  work 
the  mine ;  and,  in  respect  of  the  produce,  a  certain  royalty  was  to  be  paid  \o 
the  I^or ;  and  it  was  said  that  the  circumstances  of  Uie  mine  were  such  that 

(«;  S  Bfo  C.Q,  3U.  (5)  2  tUw.  &  PuU.  946. 
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ibe  lessee  would  be  ruined  if  he  were  compelled  to  work  it,  and,  therefont,  it 
vas  just  that  he  should  be  relieved  from  the  covenant  to  work  the  mine,  if 
tie  give  the  landlord  all  that  he  could  have  been  entitled  to  if  the  mine  had 
beeo  worked  according  to  the  covenant,  that  is,  a  royalty  of  9^.  6cf.  for  every 
rev  of  coals  contained  in  the  land.  But  this  lease  is  constructed  in  a  differ- 
snt  manner.  In  the  first  instance,  there  was  to  be  paid,  yearly  during  the 
»nn  of  twenty -one  years,  a  gross  sum  of  300/.,  whether  the  coal  was  worked 
)r  not ;  and  a  royalty  of  10*.  per  wey;  was  to  be  paid  if  more  was  raised  than 
no  veys ;  and  there  was  a  covenant  in  the  lease,  which  bound  rhe  lessee  to 
work  the  mines.  Then  came  a  proviso  enabling  the  lessee,  on  giving 
notke,  *to  determine  the  lease,  when  all  the  coal  should  be  worked  [*522] 
rat:  and,  consequently,  when  all  the  coal  should  be  exhausted,  the 
tenant  might,  by  giving  the  required  notice,  free  himself  from  all  the  obliga* 
tbos  of  the  lease.  If  an  action  had  been  brought,  on  the  covenant,  to  com- 
pel the  plaintiff  to  continue  the  working  of  the  mines,  and  there  had  been  no 
other  reservation  in  the  lease  than  a  royalty  of  a  certain  sum  per  wey  on  all 
ihe  coal  raised,  then  the  court  would  have  applied  the  principle  of  Smith  y. 
Morrisj  and  would  have  relieved  the  plaintiff  from  the  expense  of  working 
an  unprofitable  mine,  on  his  paying  the  defendant  for  all  the  coal  under  the 
land ;  which  would,  in  substance,  be  giving  him  all  that  he  was  entitled  to 
aoder  the  lease ,  for  he  could  derive  no  benefit  from  compelling  the  plaintiff 
to  continue  the  working  of  the  mine.  In  this  case,  however,  there  is  a  fixed 
sum  of  300/.  a  year  to  be  paid,  whether  the  mines  are  worked  or  not :  and, 
therefore,  the  court  cannot  relieve  the  plaintiff  from  the  payment  of  that  sum. 
The  consequence  is  that  the  order  for  dissolving  the  injunction,  so  far  as  it 
restrains  the  action  on  the  covenant  to  pay  the  300/.  a  year,  must  be  absolute. 


•Graver  v.  Temple,  [•523] 

1^39:  31ft  JaiiQmry.^Pnctiee ;  Pro  ConlesM. 

Aa  tffidaTit  that  the  deponent  had  used  all  dae  dih*|^ence  to  diacover  where  the  defendant  resided 
«  where  her  la<t  place  of  residence  was,  hot  without  eucceav,  save  that  he  had  been  informed 
■ad  believed  that  she  had  assumed  male  attire  In  order  to  dissruise  herselfi  and  that  she  was  oc* 
carnally  sees  in  the  neighborhood  of  m  certain  piaee,  Is  sufficient  to  warrant  the  court  in  making 
u  order  under  U  Geo.  4,  and  I  Will.  4,  c.  36,  s.  3,  with  a  view  to  taking  the  bill  pro  eon/esso. 

Mr.  Lovat,  for  the  plaintiff)  moved  for  the  usual  order  under  11  Geo.  4, 
^i  1  Will.  4,  c.  36)  s.  3)  on  proceeding  to  take  a  bill  pro  confesso.  He  said 
that  the  plaintiff  had  been  unable  to  discover  where  the  defendant's  usual 
pl^  of  abode  was,  and,  therefore,  was  unable  to  depose  that  he  had  made 
*e  inquiry  directed  by  the  act. 

The  affidavit  in  support  of  the  motion,  after  stating  an  order  for  service  of 
the  subpoena  to  appear  on  the  clerk  in  court  of  the  defendant,  Mary  Ann 
Temple,  and  that  the  subpcsna  had  been  served  accordingly)  but  no  appear- 
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anc|  jnras  entered  for  her,  whereupon  attachments  were  issued  to  the  sherifi 
of  London  and  Middlesex,  who  had  returned  nan  est  invenia,  proceeded 
thus :  "  And  this  deponent  verily  believes  that,  at  the  respective  times  of  suing 
forth  the  said  writs,  the  said  defendant  was  in  the  county  oif  Middlesex,  or  in 
the  city  of  London ;  that,  in  consequoice  of  no  appearance  having  been  en- 
tered for  the  defendant,  and  previous  to  the  issuing  of  the  said  writs,  this  de- 
ponent, by  himself  and  other  persons,  made  inquiries  after  the  defendant  add 
her  place  of  residence ;  that  the  result  of  such  inquiries  was  that  this  depo- 
nent hath  been  informed  and  believes  that  the  said  defendant  did  assume  and 
wear  male  attire  in  order  to  conceal  and  disguise  herself^  and  that  she  was 
occasionally  seen  in  or  about  the  neighborhood  of  the  Royal  Exchange  and 

Whitechapel ;  but  this  deponent  was  unable,  notwithstanding  all  due 
[*&24]    Miligence  was  used,  to  discover  where  she  resides,  or  where  her  last 

place  of  residence  is." 
The  Yice-Chancellor  held  that,  under  the  circumstances  of  the  case,  the 
affidavit  was  sufficient ;  and  made  the  order. 


Wardle  v.  Claxton.[1] 

1839 :  4t1i  February. — ^Will ;  Conttmclioo  ;  Separate  Use. 

Tectator  bequeathed  his  residuary  estate  to  trustees,  in  trust  to  pay  the  income  to  his  wife,  for  her 

life,  to  be  by  her  applied  for  the  maintenanoe  of  herself  and  sach  children  aa  he  night  lesTe  at 

his  death.    Held  not  to  be  a  trust  for  the  aepafrnte  ue  ot  the  wilb. 

Testator  bequeathed  his  residuary  estate  to  trustees,  in  trust  to  invest 
(he  same  in  real  or  government  securities,  and  to  pay  the  interest  and  divi- 
dends thereof  to  his  wife,  for  her  life,  to  be  by  her  applied  for  the  mainte- 
nance of  herself  and  such  child  or  children  as  the  testator  might  happen  to 
leave  at  his  death. 

The  question,  on  the  argument  of  a  demurrer,  was,  whether  the  testator's 
widow,  who  had  married  again,  was  entitled  to  the  income  of  the  property 
for  her  separate  use. 

Mr.  Knight  Bruce  and  Mr*  Purvis^  in  support  of  the  demurrer,  said  that 
it  was  impossible  to  give  etkct  to  the  words :  ^<  to  be  by  her  applied,  Ac./' 
without  giving  to  the  lady  the  sole  disposal  of  the  property;  that  stronger 
words  could  not  be  used  for  that  purpose ;  and  that  it  was  unreasonable  to 
suppose  that  the  testator  intended  that,  in  case  his  widow  should  marry  a 
second  time,  the  provision  which  he  had  made  for  her  and  her  children  bjr 
him,  should  be  subject  to  the  control  of  her  second  husband.  2  Ro- 
[•525]  per  on  Hus.  and  Wife,  *167,  Jacob's  edit. :  Hartley  v.  flarfo,(a)  D^^ 
on  V.  Olmius,{b)  Prichard  v.  Afnes,{c)  Lee  v.  Prieaux{d) 

(a)  5  Ves.  540.  {h)  9  Cos,  414.  (c)  T«ra.  dc  Rws.  222.  (d)  3  Bra.  C.  C.  381 

{]]  S.C  «iite,412. 
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Mr.  Barber  and  Mr.  12.  Atkinson  appeared  in  support  of  the  bill ;  Imt 
The  Vice-chancellor,  without  hearing  them,  said  :-*-!  do  not  think 
:hat  this  is  a  gift  to  the  separate  use  of  this  lady.  In  all  the  cases  that  have 
b^en  cited,  the  sole  object  of  bounty  was  the  woman  who  was  married  or 
3*oing  to  be  married.  But,  in  this  case,  the  words :  ''  to  be  by  her  applied, 
dtc.}"  have  reference,  not  only  to  the  testator's  widow,  but  to  all  the  children 
that  he  might  have  by  her. 

Demurrer  overniled.fi] 


*The  Attorney  General  r.  Wilson.  [*526] 

IS39 ;  5cli  Febmary.^ — ^Witnesi ;  SabptsiHi  duces  teenm. 

k  vitnes  a  paitner  in  a  bank  was  reqoired  by  a  mihfotna  dueet  tteuvit  to  prodace  aU  books  and 
iccoonts  in  his  eoatody  or  power,  containing  any  entries  refating^  to  5500Z.  consols,  or  to  the  dl- 
Tidends  thereof,  or  the  application  or  disposition  thereof,  or  relating  to  the  matters  in  qaestjon  in 
theaoit.  Held,  that  the  witness  was  not  compelIab>e  to  prodace  any  books,  dtc  ;  because  the 
iu^Qsfe  of  tha  sobpcrna  was  too  general,  and  because  the  books,  &c.  relatmg  to  the  stock  weta 
ptrinciship  property,  and  his  copartners  would  not  consent  to  his  producing  them; 

This  case  is  reported  on  the  argument  of  a  demurrer,  ante,  page  36. 

A  commission  having  issued  for  the  examination  of  witnesses  in  the  cause, 

Thomas  Biajrds^  who  was  one  of  the  ])artners  in  the  bank  of  Messrs.  Becket 

k  Go.  at  Leeds,  was  served  by  the  relators  and  plaintiffs,  with  a  subpcsna 

iuces  tecum,  requiring  him  to  produce  before  the  commissioners,  all  and 

erery  the  books  and  book  of  account,  and  other  books  and  accounts,  in  his 

cQstody,  possession  or  power,  containing  any  entries  relating  to  the  sum  of 

6500/.  three  per  cent,  consolidated  bank  annuities,  and  the  sum  of  500/. 

secated  on  the  tolls  of  the  Leeds  and  Wakefield  turnpike  road,  then,  or  late 

r<espectively  belonging  to  the  mayor,  aMermen  and  burgesses  of  the  borough 

of  l^eds,  or  any  part  thereof  respectively,  or  the  dividends  or  interest  thereof 

lepectiyely,  or  the  application  thereof,  or  the  purchase  or  investment  of  the 

sudbank  annuities  or  of  any  part  thereof:  and  all  books,  accounts,  papers 

ukI  writings  in  his  custody,  possession  or  power,  relating  to  the  said  bank 

umuities  and  sum  of  500/.  or  any  part  thereof  xeq)ectively,  or  the  dividends 

or  interest  thereof,  or  containing  or  showing  the  sums  of  money  belonging 

[1]  Vide  Hmdow  r.  Hadow,  ante,  438|  Webb  t.  Kelly t  ante,  460.    The  case  in  the  text  is  referred 

to  ud  ttatsd  by  Wigram,  V.  C,  hi  Blaehlow  t.  Lawg,  2  Hare,  40,  52.    The  efaborate  judgment 

tf  Um  Viee-CbanceDor  in  that  ease,  (which  is  too  long  to  extract,  and  which  cannot  be  abridged 

viihost  mjnry,)  shows  the  difficulty  and  obscurity,  in  which  cases  like  the  abore  are  frequently 

iB*<hed.    The  above  decision,  however,  is  in  no  way  questioned  or  impugned.    The  words  of  a 

*in  were,  *'  my  iiropeity,  after  my  debts  are  paid,  I  leave  to  my  beloved  wife  A.,  and  wish  her  to 

•duetto my  two  danghteri,  J.  and  6.  with  care,  and  to  treat  them  with  kindness  and  affection,"  with- 

^  oy  permiai  beqoest,  except  a  ring  to  a  third  peison,  or  other  words  to  explain  or  control  them  ; 

^wheM,  that  the  real  end  perMnal  estate  of  the  testator  passed  to  the  wife  in  fee.    Jaeitsoa  v. 

'^wwl,  17  Johns.*IUpL  281. 
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to  the  said  mayor,  aldermen  and  burgesses  invested  in  the  public  funds  or 
elsewherej  and  the  securities  for  the  same,  and  the  proceeds  and  accumula- 
tions thereof)  or  the  application  or  disposition  thereof,  or  relating  to  the 

matters  in  question  in  this  cause. 
[*527]  .  ♦Mr.  Blayds  declined  to  produce  before  the  commissioners,  the 
books  mentioned  in  the  subpcBua,  on  the  ground  that  he  had  none 
such  in  his  individual  possession,  and  that  it  was  not  competent  to  him  to 
remove  or  produce  the  books  of  the  partnership  without  the  assent  of  his  co- 
partners. Whereupon  the  relators  and  plaintiffs  served  him  with  notice  of  a 
motion  that  he  might  be  ordered  to  attend  before  the  commissioners  at  his 
own  expense,  and  to  produce  before  them  all  and  every  the  books  and  book 
of  account,  &c.,  following  the  words  of  the  subposna. 

Mr.  Jacob  and  Mr.  Wcdker^  in  support  of  the  motion. 

Mr.  Knight  Bruce,  for  Mr.  Blayds,  said  that  the  subpoena  was  too  vague : 
that  it  was  the  duty  of  the  party  issuing  a  subpoena  duces  iecumj  to  describe 
with  particularity,  the  documents  which  he  required  the  witness  to  produce: 
and  that  though  a  plaintiff  had  a  right  to  subject  a  defendant  to  the  trouble 
of  examining  all  his  books  in  order  to  discover  whether  they  contained  any 
entries  relating  to  the  subject  of  the  suit,  yet  there  was  no  such  right  with 
regard  to  a  mere  witness,  who  was  not  at  all  interested  in  the  matter  in  dis- 
pute ;  that,  moreover,  Mr.  Blayds  deposed  that  he  was  unable  to  produce  the 
books  without  the  consent  of  his  copartners,  and  that  they  would  not  give 
their  consent. 

Mr.  Jacobj  in  reply,  referred  to  Bradshaw  v,  BradshaWy{a)  and  said  that 

the  description  of  the  documents  in  the  subpoena,  was  as  particular 

[•528]    as  the  parties  who  had  •issued  it,  were  enabled  to  give,  and  as,  under 

the  circumstances  of  the  case,  could  be  reasonably  required  ;  and  that 

Mr.  Blayds  had  an  unquestionable  right  to  take  the  partnership  books  for  any 

lawful  purpose. 

The  Vice-Chancellor  : — No  case  has  been  cited  to  me  in  which  effect 
has  ever  been  given  to  a  subposna  duces  tecum  couched  in  such  terms  as 
these :  for  an  application  is  now  made  to  me,  not  that  Mr.  Blayds  may  attend 
and  produce  some  five  or  six  given,  specified  documents,  but  that  he  may: 
"  attend  and  produce,  before  the  commissioners,  all  and  every  the  books  and 
book  of  account,  and  other  books  and  accounts,  in  his  custody,  possession  or 
power,  containing  any  entries  relating  to  the  sum  of  6500?.  three  per  cent, 
consolidated  bank  annuities,  and  the  sum  of  500/.  secured  on  the  tolls  of  the 
Leeds  and  Wakefield  turnpike  road,  now  or  lately  respectively  belonging  to 
the  mayor,  aldermen,  and  burgesses  of  Leeds,  in  the  county  of  York,  or  an^ 
part  thereof  respectively,  or  the  dividends  or  interest  thereof,  or  the  applica- 
tion thereof,  or  the  purchase  or  investment  of  the  same  bank  annuiti&s,  or  of 
any  part  thereof ;  and  all  books,  accounts,  papers  and  writings  in  his  custody, 

(a)  Ante,  rol  3,  p.  885,  And  1  Rom.  &  MyL  356. 
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)ossession  or  power,  relating  to  the  said  bank  annuities  and  'sum  of  600/.,  or 
my  part  thereof  respectively,  or  the  dividends  or  interest  thereof,  or  contain* 
j)g  or  shoving  the  sums  of  money  belonging  to  the  said  mayor,  aldermen 
md  burgesses,  inyested  in  the  public  stocks  or  funds,  or  elsewhere,  and  the 
lecurities  for  the  same,  and  the  proceeds  and  accumulations  thereof,  or  the 
tpplication  or  disposition  thereof,  or  relating  to  the  matters  in  question  in 
his  cause.'* 

In  my  opinion,  this  subposna  is  much  too  large  and  Vague  to  en-    [*629] 
ible  the  court  to  act  upon  it :  for  it  extends,  not  by  any  particular 
iescription  but  by  a  geneml  description,  to  all  books  and  accounts  in  the 
possession  or  power  of  Mr.  Blayds  which  relate  to  the  matters  in  question  in 
the  cause. 

Now  1  think  that,  if  a  subpmna  duces  tectim  is  issued  for  a  vast  variety  ojf 
docaments,  it  cannot  be  an  objection  to  Che  conduct  of  the  party  who  refuses 
lo  produce  them,  that  there  were  some  which  he  might  have  produced,  and 
others  which  he  could  not  produce :  because  he  is  not  called  upon  to  produce 
some  of  the  documeuts,  but  he  is  called  upon  to  produce  all  of^them. 

1  never  remember  to  have  seen  a  subpmna  duces  tecum  in  this  form  ^  and 
it  strikes  me  that  %would  be  very  singular  if  this  court  should  take  upon 
itself  to  order  the  witness  to  produce  these  documents,  when,  if  it  were  called 
upon  to  order  a  defendant  to  produce  documents  (though  he  had  admitted 
every  one  of  iheni  to  be  in  his  possession  and  to  be  material  to  establish  the 
plaintiff's  case)  it  would  not  make  an  order  for  the  production  of  any  of 

tbem,  if  they  were  merely  described  in  the  manner  in  which  they  are 

^^bed  in  this  siibpcBtia  duces  tecum. 
Then  Mr.  Blayds  is  called  upon  to  produce  those  documents  which  are  in 

his  po6S3ssioD  or  power.    But  it  is  as  plain  as  it  can  be,  upon  the  face  of  the 

affiiavitsio  opposition  to  the  motion,  that  these  documents  are  not  in  his  pes* 

session  or  power,  so  that  he,  alone,  without  the  consent  of  his  co-partners,  can 
proJoce  them :  and  nothing  whatever  is  sworn  to  on  behalf  of  the  plaintiflJi, 
vhich  shows  me  or  induces  me  to  believe  that  Mr.  Blayds  has  that 
possession  or  power  over  the  books,  ^which  will  enable  him  to  pro*    [*530j 
(loce  them,  his  co-partners  objecting  to  their  being  produced. 

Id  ray  opinion,  then,  this  is  a  case  quite  of  a  novel  kind.  In  the  first 
place,  the  subpmna  is  too  general  fdr  the  court  to  give  effect  to  it ;  and,  in 
the  next  p!ace,  it  not  only  does  not  appear  that  Mr.  Blayds  has  the  docu- 
ments in  his  possession  or  power,  bnt  it  does  most  satisfactorily  appear  that, 
in  were  to  make  the  order,  it  could  not  be  complied  with ;  because  the  two 
Messrs.  Becketts,  the  partners  with  Mr.  Blayds,  would  not  allow  the  produc- , 
tion  of  the  docmMnts ;  and  consequently  this  motion  ought  to  be  lefused 
with  costs. 


Vou  IX.  89 


639  C1SE8  IN  CBANClSinr. 


18$9^Han  T.  EUiB. 


/  Hall  v.  Ellis. 

1839 :  eth  and  16th  FebniAy.*-JazMdictioii ;  Witnen ;  Ajtiitfstor ;  Stst  3  mad  4  Win.  4,  c  tf. 
ConrU  of  equity  have  no  joriadiction  under  d  and  4  WiiL  4,  c.  43»  to  Older  vitncMs  to  iiiey 
arbitrators. 

This  was  a  suit  for  taking  the  accounts  of  a  partnership. 

B)'  an  order  in  the  cause,  made  on  the  23d  of  January,  1838,  it  was  ordered 
that  all  matters  in  difference  between  the  parties,  should  be  refened  to  an 
arbitrator,  and  that  his  awa^  should  be  niade  an  order  of  the  court,  on  the 
application  of  either  party. 

Mr,  O.  Richards  now  moved  that  certain  persons  named,  who  had  rcfosed 
to  attend  the  arbitrator,  might  be  ordered  to  attend  him,  in  order  to  gife  evi- 
dence touching  the  cause  and  the  other  matters  referred. 

This  application  was  made  under  the  3  and  4  Will.  4,  c<42,  (for  the  further 
amendment  of  the  law  and  the  better  advancement  of  justice,)  the  preamblt 
of  which  recites  that  it  would  greatly  contribute  to  the  diminisfaio! 
['531]    of  expense  in  suits  in  the  superior  courts  of  ^common  taw  at  West 
minster,  if  the  pleadings  therein  were,  in  some^respect,  altered,  aod 
the  questions  to  be  tried  by  the  jury  left  less  at  large  than  Ihey  tlien  were 
according  to  the  course  and  practice  of  pleading  in  several  forms  of  action; 
but  that  that  couldDoi  be  convmiiently  done  otherwise  than  by  rules  or  orden 
of  the  Judges  of  the  said  courts  from  time  to  time  to  be  made,  and  doute 
might  arise  as  to  the  power  of  the  said  Judges  to  make  such  altecations  wiib* 
out  the  authority  cf  Parliament.    Then  the  39lh  sect.,  after  reciting  that  R 
was  expedient  to  render  referenoes  to  arbitration  more  effectual,  ^acts  thai 
the  power  and  authority  of  any  arbitrator  or  umpire  appointed  by  or  in  pur- 
suance of  any  rule  of  court  or  Judge's  order  or  order  of  Nisi  Prius,  in  aoy 
action  then  brought  or  which  should  be  thereafter  brought,  or  byor  inpusu- 
ance  of  any  submission  to  reference  containing  an  agreement  that  such  sub- 
mission should  be  made  a  ruleof  anyof  his  Majesty's  courts  of  record,  shoaM 
not  be  revocable  by  any  party  to  such  reference,  without  the  leave  of  ^ 
court  by  which  such  rule  or  order  should  be  made,  or  which  should  be  naca- 
tioned  in  such  submission,  or  hy  leave  of  a  Judge,  and  that  the  arbitrator  or 
umpire  should  and  might  and  was  thereby  required  to  proceed  with  the  refo* 
enc3  notwithstanding  any  such  revocation,  and  to  make  such  award,  altbou$ii 
the  person  making  such  revocation  should  not  afterwards  attend  the  refer- 
ence, and  that  the  court,  or  any  Judge  therectf,  might  from  time  to  \m  ^' 
large  the  term  for  any  such  arbitrator  making  his  award.    The  40th  sectioa 
enacts  tbat^  when  any  reference  should  have  been  made  by  any  such  rule  or 
order  as  aforesaid,  or  by  any  submission  containing  such  agreemeat  as  afoI^ 
said,  it  should  be  lawful  for  the  court  by  which  such  rule  or  ori^ 
[*532]    should  be  made  or  which  should  be  mentioned  in  such  agreement,  or 
for  any  Judge,  by  rule  or  order  to  be  made  for  that  purpose,  to  cob- 
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maad  the^atlendaooe  and  exasiination  of  any  person  to  be  named  or  the  pro* 
Auction  of  any  documents  to  be  mentioned  in  such  rule  or  order»  and  that  tbo 
diwbedience  to  any  such  rule  or  order  should  be  deemed  a  contempt  of  court, 
i(  ia  addition  to  the  service  of  such  rule  or  order,  an  appointment  of  the  time 
tod  place  of  attendance  in  obedience  thereto,  signed  by  one  at  least  of  the 
arbitrators  or  by  the  umpire  before  wiiom  the  attendance  was  required,  should 
also  be  served  either  together  with  or  after  the  service  of  such  rule  or  order : 
provided  always  that  every  person  whose  attendance  should  be  so  required, 
should  be  entitled  to  the  like  conduct  money  and  payment  of  expenses  and 
i)r  loss  of  time  as  for  and  upon  attendance  at  any  trial :  provided  also  that 
the  application  made  to  such  court  or  Judge  for  such  rule  or  order,  should  aet 
forth  the  county  where  such  witness  was  residing  at  the  tirrie,  or  satisfy  such 
court  or  Judge  that  such  person  could  not  be  found  :  provided  also,  that  no 
person  should  be  compelled  to  produce,  under  any  such  rule  or  order,  any 
▼Tiling  or  other  document  that  he  wOuld  not  be  compelled  to  produce  at  a 
trial,  or  to  attend  at  more  than  two  consecutive  days  to  be  named  in  such 
Older. 

Mr.  Richards  said  that  the  statute  applied  to  courts  of  equity  as  well  as 
hw,  as  it  used  the  word  "  order,''  which  -was  ap(riioable  to  a  court  of  equity, 
as  veil  as  the  word  '^  nde,*'  which  was  applicable  to  a  court  of  laW|  and  that . 
the  Court  of  Chancery,  on  one  side  of  it,  was  a  court  of  record. 

The  Yicb-Chancellor,  after  taking  time  to  consider  the  point,  said  :-^ 
There  is  but  one  section  in  the  act,  in  which  express  mention  is 
madeofcouitsof  equity,  that  is  the  40d:  ^and  with. the  exception    [*6S3] 
of  the  30th,  40th  and  41st  sections,  which  mdy  be  called  the  de- 
lateable  sections,  tiiere  is  not  one  which,  on  the  face  of  it,  is  not  solely  and 
nelusively  appUcaUe  to  courts  of  law.    The  whole  of  the  preamble  too  has 
reference  to  courts  of  law  only :  and  it  is  remarkable  that,  in  the  42d  sec- 
lion,  where  the  object  was  to  include  courts  of  equity,  there  is  no  ambiguity 
whatever.    That  section  recites  that  it  would  be  convenient  if  the  power  of 
the  superior  courts  of  common  law  and  equity  at  Westminster  to  gmnt  com** 
misskms  for  taking  affidavits  to  be  used  in  the  said  courts  respectively,  should 
be  extended :  and  then  it  enacts  "  that  the  Lord  High  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  of  the  Great  Seal,  the  said  courts  of  law  and 
the  several  Judges  of  the  same,  shall  have  such  and  the  same  powers  of 
S^viting  commissions  for  taking  and  receiving  affidavits  in  Scotland  and 
Iceland,  to  be  osed  and  read  in  the  aaid  courts  respectively,  as  they  now  have 
^  all  and  every  the  shires  tad  counties  within  the  kingdom  of  England  and 
^ioQunion  of  Wales  and  town  of  Berwick-upon-Tweed^  and  in  the  Isle  of  Man, 
^  vmae  of  the  statutes  now  in  force.'' 

Looking  at  the  whole  statute  together,  my  opinion  is  that,  with  the  excep* 
tioa  of  the  42d  section,  it  must  be  taken  as  having  reference  to  courts  of 
l«w  only :  and  the  submission  to  arbitmtion  must  be  taken  to  have  refereuce 
tocooitsof  law ;  and,  therefore,  this  court,  as  a  court  of  equity,  cannot  inter- 
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fere ;  especially  as  the  subjeet  of  the  reference  is  not  one  that  is  oognizsbk 
on  the  common  lav  side  of  this  coort 

Motion  refused. 


[^834]  ^PftT  V.  B&OMFISLD. 

ieS3 ;  12th  February.— Win ;  Comtraetion. 

Tettttor  pive  ^it  hb  Mtttea,  raal  and  penonal,  to  hto  emeiitovi,  In  tmt  to  be  dippo— d  of  bj  then 
■0  altor  nwotinwd.  H«  tbea  gara  ill  hit  real  eitatoa,  hdoMt  and  kada  to  bk  wifafer life; 
'*  aad,  after  the  deoeaaa  of  my  wlfo,  I  %\wt  my  boueea,  lands  and  eatatoe  in  B  to  J.  B ,  bot,  at 
hU  death,  I  will  that  the  whole  shall  be  for  the  use  of  the  said  J.  B.*s  wife  and  children,  aad  which 
children,  at  the  death  of  their  mother,  shall  inherit  the  same  jointly  darings  their  lives ;  and,  if 
the  said  children  shall  die  before  they  arrive  at  the  ajjre  of  twenty-one,  I  will  that  my  houBeiui 
eatateciii  &,  fo  to  H.  S."  Hekl  that  J.  B.*solittdfaA  to^  the  B.  astate  for  their  lives  only ;  and, 
they  hafiqg  sUsined  tweaty-eae,  that  the  inlieritaiioe  was  andiq>Qsed  of.  I 

Phillip  Brompibld  made  his  will,  dsted  the  14ih  of  Fehruary,  1799,1 
and  which  was  partly  as  follows :  I 

**To  thy  executors  in  tnist  who  shall  hereafter  be  named,  I  give  all  my  I 
eMates,  real  and  personal,  moneys  in  the  funds,  outstanding  debts  doe  to  mej 
and  all  other  chattels,  goods  and  effects  whalsoerer  I  may  die  possessed  of,  lo' 
be  disposed  of  by  them  as  follows :  to  my  wife,  Celia  Bromfield,  I  give  all 
my  real  estates,  houses  and  lands,  fumitare,  plate,  books,  clothes  and  linen, 
f  r  her  sole  use  and  benefit  as  long  as  she  shall  live ;  and,  within  one  year 
after  my  death,  I  give  the  following  legacies;  100/.  each  to  my  cousins, 
Anus  and  EMisabeth  Bromfield,  formerly  of  Gerrard  street,  Soho ;  100/.  to  myl 
coasio,  Mary  Bromfield,  daughter  of  my  uncle,  the  Rev.  John  Bromfield; 
lOOf.  to  the  Kev.  Hnme  Spry,  son  of  the  Rev.  Benjamin  Spry,  of  Bristol: 
•and  I  chaise  my  estates  at  Lymington  and  Boldre,  real  and  personal,  with  a 
rent  eharge  of  lOtM.  per  annum  to  my  sister,  Mary  Brotnfield,  of  Lymington, 
to  be  paid  to  her  half  yearly,  during  her  life,  by  my  wife;  and,  after  her  de- 
cease (if  my  sister  on  tlives  her)  the  said  rent  charge  to  be  continued  to  my 
said  sister  for  the  term  aforesaid  by  whoever  may  possess  my  houses, 
[^535]     lands  and  estates  *in  Boldre  parish ;  and,  at  and  after  the  decease  of 
my  wife,  I  give,  my  houses,  lands  and  estates  in  the  parish  of  Bol- 
dre, to  my  cousin,  the  Rev.  John  Bromfield,  subject  to  the  rent  charge  aliore 
mentioned,  font,  at  his  death,  the  whole  shall  be  far  the  use  of  the  said  John 
Bfemjlelds  wife  and  cAiMreit,  and  which  children,  at  the  death  of  their 
mother,  ^AaZ^  inherit  the  same  jointly  during  their  lives;  and,  if  the  said 
children  shall  die  before  they  arrive  at  the  age  of  twenty-one,  I  will  that  my 
houses  and  estates  in  the  parish  of  Boldre,  go  to  the  Rev.  Hume  Spry,  and  to 
the  use  and  benefit  of  him  and  his  children :"  and,  after  bequeathing  a  k^ 
specific  legacies,  the  testator  appointed  his  wife  and  two  other  persons  the  ex* 
ecutorsof  his  vUL 
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The  testator  died  in  1799,  leaving  his  wife  and  the  other  persons  named 
fl  his  will  bim  sarriving. 

The  Rer.  John  Bromfietd  and  his  wife  had  three  children  at  the  date  of 
k  trill  and  at  the  testator's  death  ;  and  one  who  was  born  afterwards. 
The  hill  was  filed,  against  those  children,  by  Hume  Spry,  who  was  the  tes- 
■tor's  heir  at  law :  and  the  question  which  was  discussed  on  the  argtimeBt 
if  a  demurrer,  was  whether  d)e  defendants  took  the  Boldre  estate  in  fee^  or 
br  their  lives  only. 

Mr.  Jacobs  Mr.  Wilbrahamj  and  Mr.  Hodgson^  in  support  of  the  demur- 

«r:~The  testator  sets  out  with  giving  all  his  estates,  both  real  and  persoori, 

t)  his  executors,  in  trust  to  be  disposed  of  by  them  as  after  mentioned :  and 

le  thea  proceeds  to  deal  with  the  fee  in  his  i^l  estates,  which  he  had 

Iras  given  to  his  trustees.    The  devise  of  all  his  *houses,  lands  and    [*536] 

at^es  in  the  parish  of  Boldre,  to  the  Rev.  John  Bromfield,  would, 

i  ii  stood  ak>ne,  pass  the  fee :  but  that  devise  is  followed  by  the  words  <'  but 

M  bis  death,"  whieh  show  that  John  Bromfield  was  intended  to  take  a  life  es- 

Wfi  only.    Then  follow  these  woids :  «  The  whole  shall  be  for  the  use  of 

tf^e said  John  Bromfield's  wife  and  children;"  and  then,  in  order  to  show 

hov  the  wife  and  children  are  to  t^ke,  the  testator  adds :  ''  and  which  chil* 

*w,at  the  death  of  their  mother,  shall  inherit  the  same,  jointly  during  their 

fees,"    The  words,  "jointly  during  their  lives,"  are  merely  modal  or  formal^ 

find  ought  to  be  read  as  if  they  were  in  a  parenthesis,  and  then  the  will  is 

clear  of  all  doubt.    The  chiMren  take  joint  estates  for  their  lives  with  seve- 

nl  inheritances.    The  gift  over  to  the  plaintiff  confirms  tlie  construction 

vhich  we  are  oontendiDg  for.    The  testator  says :  "  And  if  the  said  children 

ihail  die  before  they  arrive  at  twenty-one,  I  will  that  my  houses  and  estates 

la  the  parish  of  Boldre,  go  to  the  Rev.  Hume  Spry :"  that  is,  in  that  event, 

and  ia  that  only,  they  shall  go  to  Dr.  Spry.    These  last  words  were  unneces* 

%r?,  unless  the  testator  meant  to  give  estates  of  inheritance  to  the  children^ 

Fr^gmarion  v.  Holjfday,ia)  Dae  v.  Cundall,ib)  Doe  v.  Stenlake  ,ic)  Doe 

T.  Greened) 

Mr.  Kmghi  Bmce  and  Mr.  Medina  appeared  in  support  of  the  bill ;  but, 

The  Vice-Chancellor,  without  hearing  them,  said* — The  question 

nised  by  this  demurrer  is  a  question  of  law ;  but  I  will  give  my  opi- 

Q»D  upon  it,  if  the  parties  Mesire  that  I  should  do  so.    It  seems  to    [*637J 

^  on  looking  at  the  whole  scope  of  the  will,  that  the  testator  had 

no  notion  of  any  one  taking  beyond  an  estate  for  life.    First,  there  is  a  dispo- 

5^^011  of  all  his  real  and  personal  property  to  trustees;  then  he  gives  to  his 

»*  all  his  tesX  estates,  houses  and  lands,  as  long  as  she  shall  live.    That  is  a 

P  ^oC  one  life  estate.    Then,  after  giving  some  pecuniary  legacies,  he  charges 

to  estates  at  l.ymington  and  Boldre  with  a  rent  charge  of  100/.  per  annum 

l^ti'B  sister,  Mary  Bromfield,  to  be  paid  to  her  half-yearly,  during  her  life, 

^  his  wife,  and,  after  his  wife's  decease,  if  his  sister  should  outlive  his  wife, 

I       W  3  Bmr.  1618.         (*)  9  Ewt,  400.  (c)  12  East.  514.         (d)  4  Meet.  k.  Wek.  339. 
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he  directs  the  rent  charge  to  be  cootlnaed  to  bis  mter,  Sot  the  lemi  aferesaidf 
by  whoever  may  possess  his  houses,  lands  and  estates  in  Boldre  parish :  and, 
afier  the  decease  of  bis  wife^  he  gives  bis  houses,  lands  and  estates  la  that 
parish  to  his  cousin,  the  Rev.  John  Brooifield.  There  the  words  used  woul^ 
of  themselves,  have  carried  the  fee :'  1]  but  it  is  dear,  from  what  the  testaus 
afterwards  says^  that  he  intended  John  Bromfiield  to  take  for  bis  life  only ;  for 
he  proceeds  in  these  words :  '^But,  at  his  dearth,  the  whole  shall  be  for  tin 
use  of  the  said  John  Brom&eld's  wife  and  children."  Tliose  words,  if  thq 
had  stood  alone,  might  be  construed  to  pass  thefee;[2]  but  then  he  adds: 
"  And  which  children,  at  the  death  of  their  mothery  shall  inherit  the 
jointly  during  their  lives."  Therefore  the  real  construction  is  that  the  fath 
takes  for  life,  the  wife  takes  for  life,  and  theehildreQ  take  for  their  lives  jointly 
and,  in  my  opinion,  there  is  nothing  extraordinary  in  the  testator  giving  th 
estate  over  in  the  event  of  the  children  dying  under  twenty-one. 

In  Frogmwton  v.  Holydofif  and  Doe  v.  Oundall,  the  propeit 
[*538]    was  given  to  the  devisees  generally,  without  *any  words  of  restri 
tion  or  limitation ;  and,  therefore,  those  cases  are  qot  ap]dieable  to 
a  case  like  the  present,  where  the  gift  is  to  the  children  for  their  lives  ei- 
pressly. 

My  opinion  is  that,  according  to  the  true  construction  of  this  will,  there  is 
a  gift  of  the  Boldre  estate  to  the  children  of  Jolin  Bromfiield  jointly  dnrinf  | 
their  lives,  with  a:  gift  over  in  the  event  of  their  dying  under  twenty-one  :j 
and,  as  all  the  children  have  attained  twenty-one,  the  consequence  is  tba:  ti»j 
inheritance  is  undisposed  of.  I 

Demurrer  overruled^fl) 


[•539]  •GiNGEI.L  V.  HoRNE. 

1639  :  12th  Fcbraary. — Will ;  Jurisdiction  ;  Demurrer. 

Alter  a  will  of  personalty  had  been  proved,  per  testen,  in  the  Bcelesiastical  Court,  a  bill  was  M, 
by  the  next  of  kin»  allegrin^  that  the  teatator'e  aignature  to  the  will  was  obtained  when  he  w«» 
qot  of  soottd  and  disposing  mind ;  that  his  inediaal  attaodants  wero  nol  called  aa  witaesBes  when 
the  probate  was  obtained  ;  and  that  the  evidence  of  the  testator^s  incompetency  did  not  come  to 
the  knowledge  of  the  plaintiS  until  after  the  time  allowed  for  appealing  from  the  sentence  of 
the  Ecclesiastical  Court,  had  expired ;  and  praying  that  the  will  might  bo  declared  to  hare  been 
fraadalently  obtained,  and  that  the  rettdnary  legatee  might  be  declared  a  trustee  for  the  plain* 
tiffik  A  demnnner  to  the  bill  was  allowed*  ft  Couii  of  Equity  having  no  joriadietioii  to  relieva 
against  the  probate  of  a  will,  unless  the  consent  of  the  next  of  kin  to  the  granting  of  it,  was 
fraudulently  obtained.  ' 

John  Simmons,  by  his  will  dated  in  1833,  gave  legacies,  to  certain  indi- 

(a)  On  the  7Ui  ef  March,  1S39,  a  caae  was  sent,  on  tbe  applleation  of  the  defendsatf ,  for  ti» 
opinicMi  of  the  Court  of  Ezoheqoer.  [For  the  case  sent  to  the  Barent  of  the  Ezcheqoer,  B&d  t^e 
certificate  returned,  see  10  Sim.  94.    As  to  the  subsequent  disposition  of  the  case,  see  id.  224] 

[1]  Vide  Wilkinton  v.  Chapman,  3  Russ.  145.  Brad$treet  v.  CUrke,  12  Wend.  602.  2  Rd^- 
3Sl,*n.  1.    1  Sim.  391,  n.  2. 

[2]  Vide  ThomoM  v.  Phdpn,  2  Russ.  348.    J9over  v.  Gregory,  10  Sim.  393. 
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fidoals  and  charifieSyiuid  appointed  J.  Towne  and  two  other  persons  bis  exe- 
ntors.  B]r  a  codicil  dated  the  8d  of  January,  1835,  which  was  a  few  days 
leibre  his  death,  he  gave  all  his  property  not  disposed  of  by  his  will,  to  A* 
rovne,  the  daughter  of  J.  Towne.  The  will-  and  codicil  were  proTcd,  psr 
tsUs,  by  all  the  executors. 

The  bill,  which  was  filed  by  the  testator's  next  of  kin  against  the  execu* 
m  and  A.  Towne,  alleged  that  J.  Towne  prepared  the  codicil  and  procured 
be  execution  of  it  at  a  time  when  the  testator  wa^  not  of  sound  and  dispos- 
D?  miod ;  that  the  testator's  medical  attendants  were  not  called  as  witnesses 
phen  the  will  and  codicil  were  proved ;  that  the  testator's  incompetency  was 
mknown  lo  the  plaintiffs  ontil  the  time  allowed  for  appealing  from  the  sen- 
ince  of  the  Eeclesdastical  Court,  had  expired ;  and,  consequently,  they  were 
Irhoily  without  remedy  in  that  court.  The  bill  prayed  that  the  codicil 
might  be  declared  to  have  been  fraudulently  obtained,  and  that  the  execu** 
ims  might  be  declared  to  be  trustees  of  the  testator's  residuary  estate  for  the 
phintiffs. 

The  defendant,  A.  Towne,  demurred  to  the  bill,  *on  the  ground  that  [*940J 
Ae  case  was  not  within  the  jurisdiction  of  thQ  Court  of  Chancery. 

Mr.  Jacob  and  Mr.  Beihelt  appeared  in  support  of  the  demurrer :  but  the 
Tice-Chancellor  desired  to  hear  the  counsel  in  support  of  the  bill. 

Mr.  Kight  Bmcei  Mr.  Cooper  and  Mr.  Elderion^  in  support  of  the  bill  :-^ 
A  notion  has  been  entertained  that  the  Ecclesiastical  Courts  possess  exclusive 
jnradiction,  in  all  matters  relating  to  the  personal  estate  oi  deceased  persons : 
to  that  opinion  has  been  formed  too  hastily.  We  admit  that  those  courts  do 
possess  exclusive  jurisdiction,  in  all  cases  where  the  only  question  is  whether 
1  paper  is  testamentary  or  not :  but,  in  all  cases  of  fmud,  Courts  of  Equity 
SB?  interfere  with  the  judgments  or  sentences  of  all  other  courts,  whether  of 
eomraon  or  civil  law.  Bameshf  v.  Powel  ;(a)  Glascoit  v.  Lang;{b)  Jarvu 
T.  ChanilerSj^  The  case  of  Welles  v.  Middleton{d)  also  shows  that  Courts 
rf  Equity  possess  a  most  extensive  jurisdiction  in  cases  of  fraud.  Here  the 
Stirrer  admits,  not  only  that  the  codicil  was  obtained  by  fraud,  but  also 
^t  the  fraud  was  not  discovered  until  the  time  for  making  that  defesce 
aTailable  in  the  Ecclesiastical  Court,  had  expirad. 

in  Segrave  v.  Kirwan^{e)  Sir  A.  Hart  says :  "  It  has  been  argued 
^t  the  relief  prayed  in  this  bill,  if  granted,  Vould,  in  fact,  set  aside  ["541] 
^he  will :  that  a  Court  of  Equity  is  not  the  proper  forum  for  such  a  pur- 
P^ ;  and  that  the  plaintiffs  ought  to  be  1<^  to  the  Ecclesiastical  Court,  which 
^  the  aole  jurisdiction.  That  the  Ecclesiastical  Court  has,  exclusively,  the 
Pover  to  decide  what  is  or  is  not  a  will  of  personalty,  cannot  be  controverted* 
^ts  led  to  a  probate  is  cotxslusive  in  every  court  of  justice :  but  it  is  equaDy 
^  that  to  this  court  belongs  the  authority  to  give  construction  and  effect 

(«}  1  Vex.  119  and  284 ;  and  see  Belt'i  Supplement,  74  and  143. 

'^)  Ante.  Tol.  8.  p.  358,  and  3  MyL  &  Craig,  451. 

(0  Tmi.  4  Sum.  319.  (d)  1  Cox,  112.  (•)  1  Beatt.  157 ;  ice  16S. 


Ma  CASES  IN  CHANOBKT. 

1639  — G»(«U  T.  HoiM. 

to  the  will ;  and  Chat  there  may  be  cixcumstaaces  attaching,  {lerBooaUy)  os 
those  who  take  by  force  of  it,  which  will  authoriae  this  court,  to  eDgiaft  ao 
equity  on  the  gift,  and  convert  them  into  trustees  for  other  peisoos.  The 
nile  of  equity  by  which  an  executor  having  a  legacy,  is  made  a  trustee  for 
the  next  of  kin,  is  founded  on  this  principle.  Other  implicatioas  arising  ism 
particnlar  expressions  in  the  will,  which  convert  an  executor  into  a  trusteeof 
an  undisposed  residue,  ore  the  same.  The  will  still  remains  operative  iQil 
its  legal  effects,  as  establidied  by  the  EScdesiastical  Court ;  but  the  Court 
Equity  controls  it  according  to  rules  of  conscience.  The  law  oS  the  court 
this  respect,  is  not  confined  to  imfdications  arising  on  the  face  of  the  viiW :  il 
extends  to  all  cases  wherein  fraud  or  other  circnmstances  peculiarly  cogQiat* 
ble  in  equity,  occur.  The  case  of  Marriat  v.  Marriot{a)  is  an  authority  ix 
this  position.  The  following  are  there  laid  down  as  the  rules  which  tht 
court  adopts  on  this  head:  *< Courts  of  Equity  may  declare  a  legatee, vb 
has  obtained  a  legacy  by  fraud,  to  be  a  trustee  for  the  amount :  as,  if  the 
drawer  of  a  will  should  insert  his  own  name  instead  of  the  name  of  a  lest' 

tee,  no  doubt  he  would  be  a  trustee  for  the  real  legatee."    Theu,afte 
[*642J    adverting  to  the  cases  in  which  *the  court,  by  reason  of  a  l^f 

given  to  the  executor,  declared  him  a  trustee  of  the  residue  fot\\t 
next  of  kin,  the  case  proceeds  thus .  ^  The  court,  to  answer  the  real  iatentki 
of  the  testator,  may  declare  a  tnist  upon  a  will,  though  it  be  not  coutaiDed  J 
the  will  itself,  in  these  three  cases:  first,  in  that  of  fraud  upon  a  legatee  be- 
four  mentioned :  secondly,  where  the  words  imfdy  a  trust  for  the  relatiosi, 
as  in  the  case  of  a  specific  devise  to  executcnrs  and  no  disposition  of  the  its- 
due  :  thirdly,  in  the  case  of  a  legatee  promising  the  testator  to  stand  as  trus- 
tee for  another :  and  nobody  has  thought  that  declaring  a  trust  in  any  cf 
these  cases,  is  an  infringment  of  the  ecclesiastical  jurisdiction.'^  The  case  c^ 
Bmmesly  v»  Powel  carries  the  doctrine  still  further.  That  case  arose  upoQ 
a  paper  on  which  the  defendant  claimed  the  property,  and  which  bad  bea 
proved  under  a  consent  obtained  from  the  sole  next  of  kin  by  misrepreseflia* 
tion.  Lord  Hardwicke  lays  down  the. law  of  the  case  iu  the  following  terms: 
<'  As  to  the  sentence  of  the  Prerogative  Court,  as  at  present  advised,  that  will 
create  no  difficulty  if  the  will  is  found  forged :  for  then,  the  plaiutiiTs  coo- 
sent  appearing  to  have  been  obtained  by  the  misrepresentation  of  that  forged 
will,  that  fraud  infects  the  sentence  against  which  the  relief  must  be  here.  I 
should  not  scruple  decreeing  the  defendant,  who  obtained  that  probate,  to 
stand  as  a  trustee  in  respect  of  the  probate,  which  would  not  overturn  the 
jurisdiction  of  that  (the  Eoclesiastical)  Court."  In  the  same  case,  which 
came  on  after  a  trial  had,  and  the  will  shown  to  be  a  foigery.  Lord  Hard- 
wicke repeated  this  doctrine  as  to  the  court  having  authority  to  declaim 
Ihe  defisndant  a  trustee  for  the  plaintiff,  and  added :  '^  The  Court  i 
Equity,  though  it  could  not  set  aside  a  fine  levied  by  fraud)  as  the  Court  oi 

(a)  1  Stra.  666 ;  see  pa^  673. 


CASES  IN  CHANOBRY.  544 


laiS.-Gingell  t.  Home. 


Common  Pleas  might  do ;  yet,  in  g^  conveyance  so  obtained,  it  *\vouId  [•643] 
oot  send  the  party  to  the  Common  Pleas  to  set  it  aside,  but  consider 
ihe  person  so  obtaining  the  estate,  a  trnslee,  and  decree  him  to  reconvey."  In 
BaTneshf  v.  Powell  Lord  Hardwicke  did  not  immediately  decree  the  defend- 
iDts  trustees  for  the  plaintiff;  because  it  was  alleged  there  were  other  wills 
thich  might  be  good,  and  he  would  not  deprive  the  parties  of  the  opportu- 
jity  to  establish  them,  if  they  could.  But  it  is  clear,  from  the  whole  context 
^  his  judgment,  that  had  it  not  been  for  the  alleged  prior  wills,  he  would 
lot  hare  sent  the  plaintiff,  to  the  Ecclesiastical  Court,  to  revoke  the  probate, 
knt  would  have  declared  the  defendants  trustees  of  the  probate  for  the  plain- 
tiiT.  It  would  be  superfious  to  add  further  authorities  to  confirm  Lord  Hard- 
vkke:  and,  as  the  court  has  gone  to  that  extent  in  contracting  the  legal  ope- 
iKtioQ  of  a  will,  without  considering  itself  as  interfering  with  the  constitu- 
tioD&i  jurisdiction  of  the  Ecclesiasticid  Court,  the  question  is  whether  the 
abereat  principles  of  equity  found  in  those  cases,  do  not  exist  in  this.''  I'he 
ksguage  of  Sir  A.  Hart,  and  of  Lord  Hardwicke  in  Barnesly  v.  Powel,  goes 
the  whole  length  of  our  argument. 

It  may  be  said  that,  if  the  party  has  had  an  opportunity  of  going  through 
lus  case  in  a  court  of  competent  jurisdiction,  this  court  cannot  grant  a  new 
trial  or  revise  the  sentence  of  that  court,    But,  in  this  case,  the  proceedings 
in  the  Ecclesiastical  Court  were  had  when  the  party  was  ignorant  of  the 
oitumstances  of  fraud;  and  he  did  not  discover  them  until  it  wajs  too  late  to 
wail  himself  of  them. — [The  Vice-Chancellor :  I  know  no  case  in  which  the 
itteness  of  discovery  has  been  made  a  ground  for  the  interference  of  this 
coart,    Iiord  Redesdale  says :  <'  A  will  and  probate,  even  in  the 
''ommon  form,  in  the  proper  'Ecclesiastical  Court,  which  is  in  the    [*644] 
nature  of  a  sentence,  is  a  good  plea  to  a  bill  by  persons  claiming  as 
%tt  of  kin  to  a  p^son  supposed  to  hare  died  intestate.    And  if  fraud  in 
obtaining  the  will  is  chargcMl,  that  is  not  a  sufficient  equitable  ground  to  im- 
P^  the  probate,  for  the  parties  may  resort  to  the  Ecclesiastical  Court,  which 
IS  competent  to  determine  upon  the  question  pf  fraud.    But  where  the  fraud 
practised  has  not  gone  to  the  whole  will,  but  only  to  some  particular  clause, 
onf  fraud  has  been  practised  to  obtain  the  consent  of  the  next  of  kin  to  the 
probate,  the  Courts  of  Equity  have  laid  hold  of  these  circumstances  to  de- 
clare the  executor  a  trustee  for  the  next  of  kin.    Where  there  are  no  such  cir- 
^^'^ti^'^ces,.  the  probate  of  the  will  is  a  clear  bar  to  a  demand  of  personal 
«tatc."(o)]— There  is  no  authority  in  support  of  the  distinction  drawn,  by 
^td  Bedesdale,  between  fraud  affecting  part  of  a  will,  and  fraud  affecting 
4c  whole  of  it,    Segrave  v.  Kirwan^  Bamealy  v.  Poire/,  and  Jarvis  v, 
CkdiMUer,  afe  at  variance  with  that  distinction*    The  Ecclesiastical  Court 
i«s  deal  with  part  of  a  will  which  is  affected  by  fraud,  and  leaves  the  rest 
^  *t  will  untouched.    Where  is  the  difference,  in  principle,  between  a 

(a)  Treat:  on  Plead.  4th  edit.  337. 

I     ^OL.  IX.  40 
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partial  intestacy  on  the  ground  of  fraud,  and  a' total  intestacy  ou  the  gTomid 
of  fraud  ?    Jarvis  v.  Chandler  is  at  direct  variance  with  any  such  notioD  < 
Moreover,  the  reason  assigned  by  Lord  Redesdale  for  the  negative  proposi 
tion  which  he  lays  down,  is  that  the  parties  may  resort  to  the  Ecclesiastia  . 
Court :  but  in  this  case,  the  parties  cannot  resort  to  the  Ecclesiastical  Court, 

and  consequently  his  Lordship's  reason  does  not  apply. 
[*645]       The  other  cases  cited  in  support  of  the  bill,  were,  *Podmore  v.  Guh 

ninffj^a)  Marriot  v.  Marrioi^{h)  Taylor  v.  Sheppard,{e)  flb/jff.J 
Goodson,{d)  Andrews  v.   Powys,{e)  Thynn  v.  Thynn^Cf)   Detenuk  tj 
Baineslg)  Herbert  v.  Lowns.(h)  And  the  statutes  24  H.  8,  c.  12, 25  H,  8,  c.I9 1 
and  3  and  4  W.  4,  c.  41,  s.  20,  were  referred  to  in  order  to  show  that  the  \m 
allowed  for  appealing  from  a  sentence  of  the  Ecclesiastical  Court,  was  onir 
fifteen  days :  and  it  was  said  that,  by  2  and  3  W.  4,  c.  92,  s.  3,   cominissi^^ 
of  review,  which,  before  that  act  passed,  might  have  issued  at  any  time,  tfct 
abolished. 

On  Podmore  v.  Gunning  being  cited,  the  Vice-Chancellor  said  thai  h 
question  in  that  case,  was  whether  Sir  Thomas  Staines  had  not  left  h 
property  to  Lady  Staines,  on  an  undertaking,  on  her  part,  that  she  wonjfi 
dispose  of  it  in  a  particular  way:  and  that,  in  that  case,  the  court  did  notae?  J 
against  the  will,  but  in  furtherance  of  a  trust  appearing  on  the  face  of  i:  : 
With  respect  to  Andrews  v.  Powys,  his  Honor  observed  that  there  appeard 
to  him  to  be  an  irreconcilable  difference  between  that  case  and  Kerridi  r 
Bransby.{i) 

Mr.  Jacob  in  reply : — In  Barnesly  v.  Powelf  the  defendant  had  practiswi 
a  fraud,  not  on  the  testator,  but  on  his  next  of  kin.  The  probate  had  tei 
granted,  to  the  defendant,  with  the  consent  of  the  next  of  kin,  and  that  an- 

sent  had  been  fraudulently  obtained :  and  Lord  Hardwicke  deck*?^ 
[•646J    that  the  benefit  of  the  fraud  should  be  taken  from  the  •dcfendsB' 

and  that  a  Court  of  Equity  was  the  proper  tribunal  for  that  purpose 
and  he  decreed  the  defendant  to  go  to  the  Ecclesiastical  Court  and  coos^' 
to  the  probate  being  revoked.  The  judgment  in  Segrave  v.  Kirwan  cos 
tains  some  expressions  which  may  be  considered,  perhaps,  as  going  too  bi 
but  it  is  sufficient  to  observe  that  the  objects  of  that  suit  and  of  this,  \re.'! 
totally  different  from  each  other.  In  that  the  object  was  to  have  the  execs- 
tor  declared  a  trustee  of  the  residue  for  tjie  next  of  kin :  in  this  the  court  i? 
asked  to  strike  out  part  of  a  testamentary  disposition,  on  the  ground  that  ii 
was  introduced  by  fraud. 

The  probate  is  conclusive  of  the  fact  that  the  testator  did  make  ti^ 
codicil,  and  that,  at  the  time  when  he  made  it,  he  was  competent  to  do  so 
consequently,  every  word  in  this  bill,  is  an  averment  against  the  record. 
It  was  said  that  this  court  has  a  concurrent  jurisdiction  with  the  Eccles^ 

(a)  Ante,  vol.  5,  p.  485,  an4  toI;  7.  p.  644.       (A)  Ubt  rapra,  (e)  1  Ymm.  4t  CoO.^! 

{dt  2  Mer.  77.  («)  9  Bio.  P.  C.  504.    (/)  1  Vera.  »6. 

ig)  Free.  Ch.  3.  (k)  Rep.  Ch.  13.  (0  7  Bro.  P.C  437. 
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stical  Court,  in  a  case  like  the  present  Supposing  that  to  be  so,  still,  as 
le  Ecclesiastical  Court  has  exercised  its  jurisdiction  and  pronounced  a  de- 
r&?,  this  court  cannot  interfere.  This  court  has  a  concurrent  jurisdiction 
nth  the  Court  of  Exchequer ;  but  if  that  court  has  made  a  decree,  this  court 
innot  alter  it. 

Lord  Redesdale,  in  that  part  of  his  work  which  has  been  referred  to,  lays 
;  dovD,  as  a  general  rule,  that,  if  fraud  in  obtaining  a  will  is  charged,  that 
\  not  a  sufficient  equitable  ground  to  impeach  the  probate.  It  is  true  that  he 
leotions  two  cases  of  exceptions  to  that  general  rule ;  but  no  one  can  fail  to 
ibserre  that  he  speaks  of  those  two  excepted  cases  m  a  very  doubting 
lay. 

'There  are  two  other  grounds  on  which  this  case  is  attempted  to    [*547] 
le  supported.     One  is  that  the  probate  of  the  will  and  codicil  was 
)buiiied  by  fraud.    If  that  were  so,  then  the  plaintiffs  ought  to  have  asked 
he  same  relief  as  was  granted  in  Barnesly  v.  PoweL    But  the  relief  which 
ihey  have  prayed  is  of  a  totally  different  nature ;  and  therefore,  it  is  not  open 
to  ihem,  on  this  bill,  to  say  that  they  are  entitled  to  the  same  relief  as  was 
pren  iu  Barnesly  r.  PoweL    Then  what  is  the  fraud  which  they  allege  to 
h&ve  occurred  in  obtaining  the  probate?    It  is  that  the  executors  did  not 
call  the  testator's  medical  men,  as  witnesses,  when  the  probate  was  applied 
for.   But  it  is  quite  idle  to  make  such  an  allegation. — [The  Yice-Chancellor : 
Upon  that  principle,  every  order  made  by  this  court  on  motion,  might  be  set 
asile  on  the  ground  that  the  party  who  obtained  the  order,  did  not  produce 
affidavits  from  those  persons  who  could  have  deposed  against  him.    A  party 
is  at  liberty  to  establish  his  case  by  such  evidence  as  he  thinks  best ;  and  it 
vas  never  before  contended  that  it  was  inciunbent  on  him  to  produce  evi- 
dence against  as  well  as  for  himself. J — The  remaining  ground  on  which  the 
plaintiffs  have  rested  their  case,  is  that  the  evidence  was  not  discovered  until 
the  time  for  appealing  had  expired.    But  all  courts  are  open  to  applications 
to  appeal,  on  special  grounds :  and,  though  there  may  be  a  certain  time  fixed 
for  appealing,  it  does  not  follow  that  that  time  would  not  be  enlarged,  if  a 
Proper  case  were  made  for  granting  the  indulgence.    The  case,  however, 
oiade  by  the  bill,  is  not  a  case  for  an  appeal  on  account  of  an  erroneous 
jaigm^Qt  on  the  facts  before  the  court,  but  for  a  proceeding  in  the  nature  of 
a  bill  of  review ;  as  the  bill  alleges  that  new  evidence  has  been  discovered. 
'F^e  time  allowed  for  bringing  a  bill  of  review  in  this  court,  is  twenty 
ysan ;  and  there  is  no  allegation,  in  this  bill,  *that  the  plaintiffs  may    [*548] 
iM)t  now  institute  a  proceeding,  in  the  Ecclesiastical  Court,  analo- 
gous to  a  bill  of  review. '  But  suppose  that  the  time  is  expired,  and  that,  by 
be  roles  of  the  court,  no  further  proceedings  can  be  had ;  then  it  is  part  of 
the  lav  of  the  land.    The  rule  that  there  can  be  no  new  trial  after  a  certain 
time,  may  he  a  bad  rule,  but  it  cannot  be  relieved  against. 

The  Ticc-Chancellor  : — I  entertain  the  same  opinion  as  I  did  at  first, 
vith  respect  to  this  case,  and  that  is  that  the  demurrer  ought  to  be  allowed. 
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The  impression  which  has  been  fixed  in  my  mind  for  several  years,  is  tkt 
it  is  settled  law  that  there  is  no  method  of  escaping  from  the  effect  of  probate 
when  granted,  unless  in  a  case  like  that  of  Barnesly  v.  Powel^  in  which 
Lord  Hardwicke  set  aside  the  ground  on  which  the  probate  was  obtained. 
In  this  ease,  however,  no  fraud  was  practised,  on  the  plaintiffs,  in  obtaining 
the  probate.  It  is  alleged,  indeed,  that  the  testimony  of  the  testator's  medical 
men  was  withheld ;  but  that  allegation  is  perfectly  futile  ;  for  no  party  to 
any  legal  proceeding  whatever,  is  bound  to  produce  evidence  against  himself, 
Or  any  evidence  except  such  as  he  thinks  proper  to  produce.  This  bill, 
therefore,  does  not  afford  any  such  materials  for  the  interference  of  the  court, 
as  there  were  in  that  case  of  Bamesly  v.  Powel^  in  which  Lord  Hardwicke 
made  a  decree,  which  afforded  an  opportunity  of  having  the  matter  reconsid- 
ered in  the  Ecclesiastical  Court 

My  opinion  is,  on  the  authority  of  Kerrich  v.  Bransbj/y  which  was  so 
much  considered  by  Lord  Hardwicke,  and  on  the  authority  of  Lord  Redes* 
dale,  that  this  demurrer  must  be  allowed.[lJ 


[•549]  *Jarvi8  v.  Pond. 

1839;  15th  FebbUy.— WUl ;  Comtnietion. 

Testatrix  having  two  apiia  and  two  daughtera  living,  gave  a  legacy  to  eacli  of  them,  and  then  givt 
the  retidne  to  Mary,  one  of  her  daughters,  forjife:  "and,  after  her  decease,  I  will  thai 
the  said  property  be  equally  divided  amongst  such  of  my  sons  and  daughten  as  may  be 
living  at  the  decease  of  the  said  Mary :  and  in  case  of  the  deooMe  of  any  of  my  said  tota  or 
daughters,  the  surviving  children  of  any  of  my  sons  or  daughten,  to  have  their  fathers'  or  mo- 
thers' part."  The  testatrix  had  had  another  son  and  daughter,  both  of  whom  were  dead  at  ibt 
date  of  her  will,  leaving  children.    Held  that  their  children  were  entitled  to  shares  of  the  residue. 

Mary  Pond  made  her  will^  dated  in  the  year  1807,  in  the  following 
words ;  "  I  give  and  bequeath,  unto  my  son-in-law  John  Gurr,  the  sum  of 
200/. ;  to  my  daughter-in4aw,  Hannah  Pond^  widow  of  my  late  son  Gilbert 
Pond  deceased,  the  sum  of  200/.  j  to  my  son  William  Pond,  the  sum  of  200/^ 
to  be  paid  to  them  within  six  mouths  next  after  my  decease :  also  I  give  nod 
bequeath,  to  my  son  Samuel  Pond,  the  interest  of  200/.,  being  10/.  a  year,  to 
be  paid  to  him  or  his  present  wife,  during  the  term  of  their  or  either  of  their 
natural  lives :  to  my  daughter  Elizabeth  Such,  the  interest  of  200/.,  being  10/« 
a  year,  to  be  paid  to  her  during  the  term  of  her  natural  life.  The  last  two 
legacies  I  leave  in  the  manner  mentioned,  in  consideration  that  neither  of  the 
parties  have  children.    Also  I  give  and  bequeath  to  my  daughter  Mary  Pond) 

[1]  As  to  the  concIueiTenees  of  the  probate  of  a  will  of  perronalty,  see  further,  Van  RtntnUa  f- 
Morria,  1  Paige,  13.  CUtrk  v.  Fishfr,  id.  l71.  Cotton  ▼.  Root,  2  Paige,  396.  Oainti  r.  Cht^f* 
3  Howard,  645,  647.  Morrell  t.  Diekny,  1  Johna.  Ch.  Rep.  176.  Tompkins  ^.  fo*;»i»»^^ 
Btory*0  Rep.  547,  659. 
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ill  the  residue  and  remainder  of  my  property,  goods  and  chattels,  subject  to 
the  payment  of  the  above  mentioned  legacies,  during  her  natural  life ;  and, 
after  her  decease,  I  will  that  the  said  property  be  equally  divided  amongst 
snch  of  my  sons  and  daughters  as  may  be  living  at  the  time  of  the  decease 
sf  the  said  Mary  Pond :  and,  in  case  of  the  decease  of  any  of  my  said  sons 
»r  daughters,  the  ^surviving  children  of  any  of  my  sons  or  daughters  to  have 
\heir  fathers'  or  mothers'  part,  to  be  equally  divided  amongst  them." 

•The  testatrix  died  in  1S09.  Pour  of  her  children  survived  her,  [•SSO] 
Bamely,  Samuel,  William,  Elizabeth  the  wife  of  J.  Such,  and  Mary, 
hut  none  of  them  had  any  issue.  The  testatrix  had  had  three  other  children, 
Gilbert,  John,  and  Sarah  the  wife  of  John  Gurr,  all  of  whom  were  dead  at 
the  date  of  her  will.  Gilbert  and  Sarah  left  children,  but  John  left  no  issue* 
Mary  Pond,  the  daughter,  died  in  1837 ;  at  which  time  all  the  testatrix's  chil- 
dren, except  William,  were  dead.  The  plaintiff  claimed  a  share  of  the  tes« 
utrii's  residue,  under  an  assignment  from  a  child  of  Sarah  Gurr. 

Mr.  Knight  Bruce  and  Mr.  Romilly,  for  the  plaintiff : — ^There  is  nothing 
in  this  will  which  necessarily  rec^uires  that  the  words, "  in  case  of  the  decease 
of  any  of  my  said  sons  and  daughters,'"  should  be  held  to  mean  either  a  future 
or  a  contingent  event.  Those  words  mean,  ^*  in  any  case  of  the  death  of  any 
of  my  said  sons  and  daughters,  whether  it  has  happened  or  may  happen." 
Tytherleigh  v.  Harbin,{a)  Giles  v.  Giles.{b)  There  was  more  difficulty 
ia  arriving  at  the  conclusion  in  those  cases,  than  there  is  here :  but  there  the 
decisions  were  founded  on  the  presumed  natural  intention  of  the  testator,  and 
the  words  were  considered  sufficient  to  enable  the  court  to  give  effect  to  that 
intention. 

Mr.  G.  Richards  and  Mr.  Lewis,  for  a  defendant  in  the  same  interest  as 
the  plaintiff,  relied  on  the  expression,  "the  surviving  children  of  any  of  my 
sons  and  daugfhters,'*  (not  ^^said  sons  and  daughters,'')  as.  showing  an  inten- 
tion to  include  all  the  testatrix's  sons  and  daughters. 

*Mr.  Younge  and  Mr.  Sydenham  Clarke  appeared  for  other  de-  [•SSI J 
feidanis  in  the  same  interest  as  the  plaintiff. 

Mr.  Jacob  and  Mr.  Piggott,  for  the  defendant  William  Pond : — This  case 
IS  different  from  those  that  have  been  referred  to.  Those  cases  proceeded  on 
the  rale  of  adhering  to  the  strict  meaning  of  the  words  in  the  will.  In 
Tytherleigh  v.  Harbin,  the  gift  was  to  the  children  of  Robert  Tytherleigh 
who  should  be  living  at  the  time  of  his  decease,  and  the  issue  of  such  of  them 
M  should  be  then  dead  leaving  issue ;  referring,  in  plain  terms,  to  any  one 
who  should  be  then  dead,  without  regard  to  the  period  of  death.  The  ex- 
pression in  this  will,  "  in  case  of  the  decease  of  any  of  my  said  sons  or  daugh* 
^ra,"  means, "  in  case  of  any  of  my  sons  or  daughters  whom  I  have  before 
earned,  dying  in  the  lifetime  of  Mary  Pond."  The  words,  "  in  case,"  natu- 
rally refer  to  futurity  and  not  to  an  event  that  has  happened  many  years 

(a)  Ante,  vol.  6,  p.  329.  (&)  Ante,  yol.  8,  p.  3<K). 
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before.  Besides,  the  testatrix  says, ''  the  surviving  children  of  any  of  my  sods 
or  daughters  to  have  their  father's  or  mother's  part."  It  is  true  that  the  parts 
of  tiie  sons  and  daughters  who  were  living,  were  contingent  Those  words, 
however,  are  applicable  to  presumptive  parts ;  but  they  are  entirely  iiuippli- 
cable  to  the  part  of  a  son  or  daughter  who  was  dead  at  the  date  of  the  will, 
and,  therefore,  never,  in  any  event,  could  have  taken  a  part  In  Tytherleigh 
V.  Harbm^  the  issue  were  not  to  take  their  father's  or  mother's  part,  but  the 
part  which  their  parents  or  parent  uxmld  have  been  entitled  to  if  then  living. 
It  is  obvious  that  the  only  difficulty  in  that  case,  was  as  to  the  construction  to 
be  put  upon  the  words,  ''if  then  living."  In  Chiles  v.  GileSf  the  testator  be- 
queathed his  residue  in  trust  for  all  and  every  the  children  and  child 
[*652]  of  his  body  living  at  the  decease  of  *his  wife ;  and,  if  any  of  such 
children  should  be  dead  at  the  decease  of  his  wife  and  should  leave 
issue,  then  the  children  of  such  his  son  or  daughter  were  to  be  entitled  to 
their  parents'  share ;  and  your  Honor  held  that  no  meaning  could  be  affixed 
to  the  words,  "  such  son  or  daughter, "  except,  "-child  or  children ;"  and  there 
was  nothing,  in  that  case,  to  refer  to  a  future  death ;  and,  consequently,  there 
was  no  reason  why  the  children  of  a  daughter  who  was  dead  at  the  date  of 
the  will,  should  not  be  included  in  the  bequest  In  Smith  v.  Smith{a)  the 
son  who  died  was  precisely  within  the  words  of  the  will ;  as  he  died  in  the 
lifetime  of  the  testator's  wife. 

In  this  case  it  is  impossible  to  hold  that  the  words,  "in  case. of  the  decease 
of  any  of  my  said  sons  or  daughters,"  refer  to  the  death  of  children  who  died 
several  years  before. 

The  Vice-Chancellor  : — This  is  a  very  simple  case. 

The  testatrix  made  her  will  at  a  time  when  one  of  her  children,  John,  was 
dead ;  and  of  him  no  notice  is  taken.    At  the  date  of  her  will  she  also  had 
two  other  children  who  were  dead,  and  those  were  the  only  ones  who  left 
issue.    She  had  also  four  other  children,  and  then  she  makes  her  will  [his 
Honor  here  read  the  bequests  to  John  Gurr,  Hannah  Pond,  William  Pond, 
Samuel  Pond,  and  Elizabeth  Such,]  and  she  takes  notice  that  neither  of  the 
two  last  mentioned  legatees  had  children.    This  affords  a  reasonable  pre- 
sumption that  she  was  aware  that  Sarah  and  Gilbert  had  left  children. 
[•653]    Then  she  says :  "  also  I  give  and  bequeath  *to  my  daughter,  Mary 
Pond,  all  the  residue  and  remainder  of  my  property,  goods  and  chat- 
tels, subject  to  the  payment  of  the  above  mentioned  legacies,  during  her 
natural  life."    Now,  it  is  plain,  under  this  bequest,  that  neither  Mary  Pond, 
nor  any  of  her  children,  could  be  intended  to  take  any  share  of  the  residue. 
Then  she  says :  "  And  after  her  decease,  I  will  that  the  said  property  be 
equally  divided  between  such  of  my  sons  and  daughters  as  may  be  livio;  at 
the  time  of  the  decease  of  the  said  Mary  Pond."    Now,  there  were  no  childrea 
who  could  answer  the  description  of  daughters,  in  the  plural  number,  except 

(c)  Ante,  vol.  8,  p.  353. 
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Sizabetii,  who  waa  aliv^e,  and  Sarah,  who  was  dead.    Then  the  testatrix 
ays :  "  And,  iu  case  of  the  decease  of  any  of  my  said  sons  or  daughters,  the 
mrriTing  children  of  any  of  my  sons  or  daughters  to  have  their  father's  or 
nother's  part."     It  has  been  argued  that  the  words,    <'  in  case  of  Uie  decease," 
:annot  be  held  to  include  predeceased  children,  but  must  be  considered  as 
applicable  to  living  children  alone.    But  it  appears  to  me  thcit  the  expression, 
^'  in  case  of  the  decease  of  any  of  my  said  sons  or  daughters,"  exactly  com- 
prebencis  a  predeceased  child*    But  you  are  not  to  take  only  those  words,  "  in 
case  of  the  decease,"  for,  if  you  go  on  to  what  follows,  you  find  what  she 
means  to  do,  namely,  to  provide  for  the  contingency  of  children  living  at  the 
death  of  Mary  Pond,  who  should  be  children  of  sons  or  daughters  who  were 
then  deceased  ;  and  then  the  expression,  "incase  of  the  decease,"  means  only 
this:  ^4n  case  any  child  or  children  shall  be  then  alive  who  are  the  issue  of 
any  of  my  children  who  are  then  dead."    So  that  it  seems  effectually  to  in- 
clude the  children  of  all  those  who  were  then  dead,  as  well  of  those  who  were 
then  living.     And  then  she  says:  "To have  their  father's  or  mother's 
part  to  be  equally  ^divided  between  them : "  and  though  there  is  some    [*S54J 
rioleoce  in  assigning  a  share  to  the  father  or  mother,  when  they 
never  would  have  taken  any,  yet  it  is  plain  that  she  intended  that  thechildren 
living  at  the  decease  of  Mary  Pond,  should  take  a  share  of  her  property,  and 
also  that  the  children  of  such  of  her  sons  and  daughters  as  should  be  then 
dead,  were  to  take  the  shares  which  their  parents  would  have  been  entitled 
to  if  they  had  been  living  at  the  death  of  Mary  Pond. 

There  is  not  half  so  much  difficulty  in  this  case  as  there  was  in  the  case 
of  CoUins  v.  Johnstm,  reported  in  the  note  to  Smith  v.  Smithy(a)  and  yet  it 
was  held,  there,  that  the  children  of  deceased  children  took.  Tytherleigk  v. 
Earhin^  and  Smith  v.  Smith  do  not  immediately  apply  to  this  case ;  but 
Giles  V.  Oiles  does,  for  there  there  was  a  child  entitled  to  a  portion,  and  it 
Tas  held  that  the  children  of  a  deceased  child  would  have  taken ;  and,  there* 
foT^  it  appears  to  me  that,  on  the  plain  words  of  this  will,  there  is  no  diffi- 
culty. 

Declare  that  such  of  the  children  of  Gilbert  Pond  and  Sarah  Gurr  as  sur- 
vived Mary  Pond,  the  testatrix's  daughter,  are  entitled  respectively  to  such 
thaxes  of  tfie  testatrix's  residuary  personal  estate  as  their  respective  parents 
▼ould  have  taken  if  they  had  survived  Mary  Pond. 

(e)  Ante,  vol.  8,  p.  356. 
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1839  ;  15th  Febraary.— Will ;  CoiMtniotioo ;  Mortgaged  Estate. 

A.  being  aeieo^  of  t^e  equity  of  redemption  of  laade  in  N.,  end  elae  of  the  legal  estate,  at  heir  ( 
his  father,  to  whom  he  had  mortgaged  the  lands  in  fee,  deyised  his  estates  in  N.  anieliewfaen, 
to  trustees  in  trust  to  scU.  Held,  that  the  legal  estate  in  the  mortgaged  property  did  not  pa*  bjr 
the  will. 

In  1796,  R.  Mnrshall  made  a  mortgage  of  an  estate  situated  in  North 
Killingbolme  to  his  father  in  fee.  The  father  died  intestate  as  to  the  mort- 
gaged estate,  leaving  R.  Marshall  his  heir  at  law,  and  having  appointed  his 
wife  and  another  person  his  executore.  R.  Marshall  died  in  1824,  haying, 
by  his  will  dated  in  1824,  devised  bis  estates  in  North  Killingbolme  and  all 
other  his  real  estates  to  trustees  in  trust  to  sell.  The  mortgage  was  not  paid 
off  until  after  R.  Marshall's  death. 

The  question,  on  the  hearing  of  a  petition  presented  under  11  G€o.4, 
and  1  Will.  4,  c.  60,  was  whether  the  legal  estate  in  the  mortgaged  premises 
was  vested  iu  the  sou  and  heir  of  R.  Marshall,  or  in  the  devisees  under  bis 
will. 

Mr.  Sidebottom  and  Mr.  Dugmore,  for  the  petition,  contended  that  the 
equity  of  redemption  in  the  estate  of  North  Killingbolme  passed  by  the  de- 
vise, but  that  the  legal  estate  did  not  pass.    Fat^set  v.  Carpenter. {a) 

The  Vice-Chancellor  : — The  Lord  Chancellor  was  not  present  when 
that  case  was  decided  in  the  House  of  Lords.(&) 
[*556]  *A  will  is  a  mere  voluntary  instrument ;  and,  it  appears  to  me  to 
be  plain  enough,  in  this  case,  that  R.  Marshall,  could  not  intend  to 
have  a  Sftle  made  of  that  estate  which  he  could  not  have  sold  without 
committing  a  breach  of  trust  :(c)  therefore  I  shall  declare  that,  according  to 
the  true  construction  of  the  will,  the  legal  estate  did  not  pass  to  the  trustees, 
but  descended  to  the  testator's  son  and  heir  at  law  :  and  that  he  is  a  tni$tee 
of  it  within  the  act. 

(a)  3  Dow  ^  Clark.  P.  C.  3d?. 

(6)  The  Vice-Chancellor,  on  the  cam  of  Fau$8ei  v.  Carpenter  being  cited,  tald  that  some  iio- 
portant  wordu,  which  he  had  added  in  his  copy  of  the  report,  were  omitted  in  the  fetatement  of  the 
oomreyanoe  to  FauaKt.  Thoee  worde  were  :  *<  They  and  each  of  them  granted  the  lands,  sod  «J' 
thA  estate,  right,  title,  tmst,  inheritance,  property,  claim  and  demand,  either  at  law  or  in  equity,  of 
them  and  each  and  every  of  them,  of,  in,  or  to  the  said  lands,  &c." 

(c)  R.  Marshall  heing,  as  it  seems,  a  tnistee  of  the  mottgaged  estate  for  the  ezecnton  of  bif 
father. 
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StAinBaKk  i>.  pEtiNLEVi 

139 )  13th  February. — Joint  Stock  Company ;  Fraud ;  Parttea. 

tlif  direetora  of  a  joint  atock  company,  in  order  to  aell  their  aharea  to  adydntage,  i^ejirea^tited  iu 
tbrir  reports  and  by  their  agenta.  that  the  afiaira  of  the  company  were  in  a  yery  proapdrona  fttatet 
ud  declared  iar^  diyidelida  at  a  time  when  thtf  aflairsof  the  company  were  greatly  ambarraiaed. 
A  peiaon  wha  had  been  indaced,-  by  thoae  maana  to  parchaae  aharea  of  one  of  the  directorst 
fied  a  byi  afaioit  thai  director,  praying  io  be  paid  hia  purchase  money » and  offering  to  re-trana- 
fer  die  tbarea:  a  demurrer  for  want  of  equity,  and  becauae  all  the  other  plirtnen  ought  to  hay4 
beea  made  partiea,  was  oyerruled. 

I.V  1834,  a  Joint  stock  banking  company  called  the  Northern  and  Central 
Bank  of  England,  was  established  at  Manchester,  and  thf*  dtfl^ndant  Fernley 
vas  appointed  one  of  the  directors.  By  the  deed  of  settlement  it  was  pro- 
vided (amongst  other  things)  that  the  capital  of  the  company  should  be  divi- 
ded into  50,000  shares  of  lOZ.  each;  that  no  subscriber  should  b6 
'considered  as  a  proprietor  until  he  had  executed  the  deed ;  and  that  [*65t] 
uo  transfer  of  shares  should  be  made,  without  the  consent  of  the  di- 
rectors being  first  obtained,  nor  until  all  calls  thereon  had  been  paid  up,  and 
ill  debts  and  engagements  from  the  proprietors  thereof  to  the  company  had 
been  paid  and  satisfied. 

At  a  general  meeting  of  the  company,  held  in  April,  1836,  the  directors! 
produced  their  accounts  up  to  the  3 1st  of  December  preceding,  and  made  a 
report,  ia  which  they  represented  that  the  affairs  of  the  company  werfe  in  d 
most  flourishing  state,  and  that  a  dividend  of  7L  percent,  could  then  be  paid 
out  of  the  clear  profits:  and  a  dividend  to  that  amount  was  accordingly  de- 
clared.   In  the  early  part  of  August,  1836,  Mr.  Johnston,  a  shar^roker  at 
Manchester,  strongly  recommended  the  plaintiff  to  purchase  shares  in  the 
iiank,  and,  in  order  to  overcome  the  disinclination  which  the  plaintiff  felt  to 
become  a  purchaser  of  shares  at  that  particular  period,  assured  the  plaintiff 
that  be  had  private  in^rmation,  upon  which  he  could  depend,  and  which 
proceeded  from  the  fountain  head  (meaning,  as  the  plaintiff  understood,  the 
directors  or  their  as:ent3)  that  the  bank  was  ode  of  the  most  prosperous  con- 
cerns in  England,  that  a  most  favorable  report  of  its  affairs  was  then  in  pre- 
paration, and  that  a  half  yearly  dividend  of  8L  per  cent,  on  each  share  would 
))e  declared  at  the  next  general  meeting  to  be  held  at  the  end  of  the  monthj 
and  ihat  the  shares  would  soon  be  at  a  premium  of  between  6/.  and  71.    The 
plaintiff,  confiding  in  these  representations^  which  he  was  the  more  readily 
induced  to  believe  iu  consequence  of  the  previous  favorable  report  of  the  di- 
J^tors  and  the  declaration  of  the  previous  dividend,  purchased  of  Johnstoti 
twenty.five  shares  at  a  premium  of  5Z.  7s.  6rf.  each.    When  the  deed  of 
^osfer  of  these  'shares,  was  brought  to  the  plaintiff,  he  observed    f*558j 
^Wthe  name  inserted  in  if,  as  that  of  the  vendor,  was  W.Robinsou, 
'Jpon  which  he  asked  Johnston  who  W.  Robinsoti  was :  to  which  Johnston 
^^ifid  that  he  did  not  know,  but  that  it  was  o{  no  cousequeiice  as  the  bank 
Vol  IX.  41 
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had  accepted  the  transfer.  At  a  meeting  held  on  the  25th  of  August,  1836, 
a  half  yearly  dividend  of  8/.  per  cent,  on  each  share  was  declared ;  and  a 
report,  by  the  directors,  was  printed  and  circulated,  containing  a  still  more 
fiivorable  account  than  the  prior  one  of  the  state  of  the  company's  aSairs. 
The  plaintiff  received  the  dividend  and  executed  the  deed  of  settlement  la 
November,  1836,  the  directors  were  under  the  necessity  of  applying,  for  a 
large  loan,  to  the  Bank  of  England ;  and,  upon  the  investigation  which  took 
place  on  that  occasion,  it  appeared  that  the  company's  affairs  owing,  princi- 
pally to  the  misconduct  of  the  directors,  were  in  a  very  embarrassed  stale, 
and  that  they  had  never  been  in  such  a  state  as  to  justify  the  directors  in 
making  the  repots  and  declaring  the  dividends  before  mentioned ;  those  re- 
ports and  dividends  having  been  made,  and  other  fraudulent  practices  resorted 
to  by  the  directors,  in  order  to  raise  and  keep  up  the  price  of  shares  in  the 
market,  so  as  to  enable  them  to  sell  their  own  to  advantage,  to  which  the 
defendant  Fernley  and  many  of  the  other  directors  (to  each  of  whom  1000 
shares  were  originally  allotted,)  had  done ;  and,  in  order  to  conceal  such 
sales  from  the  public,  they,  acting  in  concert  together,  effected  the  sales  io 
the  names  of  other  persons  as  the  owners. 

The  bill,  to  which  W.  Robinson  as  well  as  Fernley,  was  made  a  defendant, 
alleged,  after  stating  as  above,  that  the  plaintiff  had  discovered  that  the  shares 

which  he  had  purchased,  were  not  placed  in  Johnston's  hands  for 
[•659]    sale,  by  the  owner  thereof,  but  in  the  hands  of  T.  •Tesseyman,  another 

share  broker  at  Manchester, for  that  purpose:  that  Fernley  employed 
Tesseyman  as  his  broker  for  the  sale  of  shares,  and  that  the  shares  sold  to  the 
plaintiff  together  with  many  other  shares  belonging  to  Fernley,  tcere  placed^ 
in  Tesseykian^s  hands  for  sale,  by  Fernley^  or  by  W.  Robinson  on  his  behalf: 
that  Fernley  and  Robinson,  acting  in  privity  and  concert  together,  or  one  of 
them,  gave  instructions,  to  Tesseyman,  to  conceal  from  the  purchaser,  the  name 
of  the  real  owner  thereof,  and,  for  that  purpose,  to  cause  the  name  of  Robinson 
or  some  other  person  to  be  inserted,  as  the  vendor,  in  the  deed  of  transfer: 
that,  for  better  effectuating  such  concealment,  Tesse3rman,  with  the  privity 
and  at  the  instigation  of  Fernley  and  Robinson,  or  one  of  them,  employed 
other  brokers  to  effectuate  sales  of  such  shares,  without  communicating  to 
them  the  name  of  the  real  owner  thereof:  that  the  twenty-five  shares  sold  to 
the  plaintiff,  were  part  of  the  shares  in  the  bank  belonging  to  Fernley,  which 
Tesseyman  was  instructed  to  sell  as  aforesaid  in  the  name  of  Robinson,  and 
Johnston  and  Tesseyman  divided  the  usual  commission  on  the  sale  thereof: 
that  Johnston  paid  the  purchase  money,  for  the  twenty-five  shares,  to  Tesse}''- 
man,  and  Tesseyman  paid  it  over  to  Fernley,  and  Fernley,  or  some  one  on 
his  behalf,  caiised  the  deed  of  transfer  to  be  prepared  and  the  name  of  RoWo- 
son  to  be  inserted  therein  as  the  vendor:  that  Johnston  was  induced  to  I^ 
commend  the  plaintiff  to  purchase  the  twenty-five  shares  in  consequence  of 
the  representations,  made  by  Fernley  and  the  other  directors,  as  before 
mentioned,  and  also  by  reason  of  the  manager  of  the  bank  having,  at  the  ^' 
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itigirioQ  of  Feroley.  iofonned  Johnston  that  the  affairs  of  the  bank  were  very 
tosperous,  and  advised  him  to  purchase  and  to  recommend  bis  customers,  to 
wrcbase shares,  stating  that  they  would  shortly  beat  a  premium  of  6/.  or  7/.: 
hat  if  the  plaintiff  had  known  that  the  twenty-five  shares  belonged 
0  Femley,  or  any  other  director  *of  the  company,  he  would  not  have  [*660] 
Kirchased  them  without  further  inquiry,  and,  if  he  had  found  that 
•^ernley  and  other  directors  had  disposed  of  their  shares  to  any  great  extent^ 
us  confidence  ia  the  prosperity  and  stability  of  the  bank  would  have  been 
bikeo,  and  he  would  not  have  purchased  shares  therein :  that  Fernley  and 
be  other  directors,  were  privy  to  and  approved  of  the  reports  and  dividends 
nade  in  April  and  August,  1836 :  that  those  reports  and  dividends  were  made 
bf  Feroley  and  the  other  directors,  (or  the  fraudulent  purpose  of  serving  their 
)wn  private  interest,  and  that  they  then  well  knew  that  tlie  affairs  of  the  bank 
rare  not  in  a  condition  to  justify  the  making  of  them. 
The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  was  induced  to 
purchase  his  shares  by  the  aforesaid  fraudulent  representations  and  practices 
dT  the  defendants ;  and  that  such  purchase,  as  between  him  and  the  defen- 
dants, might  be  declared  void,  and  that  the  defendants  might  repay  to  him 
the  purchase  money  and  the  expenses  of  the  transfer  of  his  shares,  with  inter- 
est; the  plaintiff  being  willing  to  pay  or  allow,  to  the  defendants,  the  divi- 
dend which  he  had  received  and  to  re-transfer  the  shares  ;  apd  that  the  de- 
fendants might  indemnify  the  plaintiff  from  any  losses  that  mi^ht  arise  to 
turn  ia  coQsequeDce  of  his  having  purchased  the  shares. 

Femley  demurred  for  want  of  equity,  and  liecause  all  the  partners  in  the 
Wk  ought  to  have  been  made  parties  to  the  bill. 

Mr.  Knight  Bruce  aud  Mr.  Koe^  in  support  of  the  demurrer : — No  fraud 
OQ  which  this  court  can  act  is  alleged,  by  this  bill ;  and,  if  it  were, 
it  is  not  alleged  with  ^sufficient  certainty  with  respect  to  the  party  [*561] 
ior  whom  we  appear.  It  is  not  stated  that  any  communication 
fcssed,  between  the  plaintiff  and  Fernley,  at  the  time  of  the  sale.  What 
^^  place  after  the  sale,  cannot  be  of  any  importance.  The  representations 
^  to  the  prosperity  of  the  bank,  were  vague,  and  were  made,  not  to  the 
piaintiff  individually,  but  to  the  public  at  large ;  and  even,  if  those  repre- 
8eQtaiioQ3  had  been  made  by  Femley  to  the  plaintiff,  the  plaintiff  would  not 
Ik  entitled  to  any  relief  on  that  account ;  for  every  vendor  is  at  liberty  to 
P^  the  article  which  he  offers  for  sale,  and  it  is  the  duty  of  the  purchaser 
not  to  trust  to  the  vendor's  representations,  but  to  ascertain,  from  other  quar- 
^  whether  those  representations  are  correct. 

I^e  plaintiff  has  no  right  to  complain  on  account  of  Robinson's  name  hav- 
^been  used  instead  of  Pernley's ;  for  he  never  inquired  who  was  the  seller 
^  the  shares,  until  the  deed  of  transfer  was  brought  to  him  for  signature, 
^Hicb  waa  some  time  after  he  had  purchased  the  shares ;  and  if  he  had  been 
^^d)  at  the  first,  that  Fernley  was  the  seller,  that  information  would  not 
^^^  put  him  on  his  guard,  as  the  twenty-five  shares  were  a  yery  small  pro- 
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portion  only  of  the  shares  held  by  Femley,  and  the  plaintiflTwonldnothm 
known  that  any  of  the  other  directors  were  disposing  of  their  shares.  Fi 
lowes  V.  Lord  Owydi/r,{a)  Supposing,  however,  that  any  fraud  has  bea 
practised  on  the  plaintifi*,  he  is  not  without  remedy,  as  a  court  of  law  iter 
give  him  damages.    Dobell  v.  Stevens,:b)  ' 

[*562]        This  case  is  one  of  a  joint  stock  company  allowing  'ihetransfef^ 
shaves  under  certain  restrictions.    The  plaintiff,  on  his  own  showsi 
has  beeome  a  partner  in  the  bank :  for  he  states,  in  his  bill,  that  he  hasfv 
chased  shares,  executed  the  deed  of  settlement,  and  received  a  dividend:  m 
he  asks  that  his  purchase  may  be  declared  void,  and  offers  to  re-transfer  Is 
shares  to  the  defendants.    But  the  retirement  of  one  partner  from  a  coccff^ 
and  the  introduction  of  a  new  partner,  are,  both  of  them,  transaciions  a 
which  all  the  other  partners  are  interested.     The  deed  of  settlement  to6,i 
this  case,  expressly  stipulates  that  no  transfer  of  shares  shall  take  place,  wii 
out  notice  having  t)een  given  to  the  directors  and  their  consent  obtained;  h 
there  is  no  allegation,  in  this  bill,  that  any  such  consent  has  be  n  obtaird 
A  party  who  seeks  to  rescind  a  transaction,  in  a  Court  of  Eqnity,  roust  it 
able  to  restore  the  party  with  whom  he  has  dealt,  to  his  original  position: 
but  the  property  which  the  plaintiff  has  acquired,  is  so  circumstan  ed  thsts 
is  not  in  his  power,  in  the  absence  of  the  other  partners,  to  relinquish  iU9( 
is  it  in  his  power  to  vest  it  in  either  of  the  defendants  ;  for,  in  no  case  cat  ? 
partner,  without  the  concurrence  of  his  copartners,  withdraw  from  a  purm- 
ship  and  fkdmii  another  person  into  it.    The  plaintiff,  therefore,  canucf,  in 
the  absence  of  the  other  shareholders  in  this  company,  rescind  the  purchase 
which  he  has  made ;  for  he  cannot  place  the  party  from  whom  he  purchased. 
in  the  situation  in  which  he  originally  was. 
The  case  of  Blain  v.  Agar{c)  also  shows  that,  in  a  case  like  the  preset 
the  other  partners  are  necessary  parties. 
[•563 J       *Mr.  Jaco6  and  Mr.  ffeWar^  appeared  in  support  of  the  bill:  ^^s* 
The  VicE»CHANCELLOR,withoulhearlngthem,  delivered  jii(igffl«5^ 
as  follows  : — Although  the  statements  in  this  bill  are  not  very  metbodirallya'' 
ranged,  yet  the  difierent  portions  of  it  when  taken  together,  are  quite  soffici^* 
to  make  a  very  clear  ease  against  the  defendant  Pernley. 

First,  the  bill  represents  that,  at  a  general  meeting  »!  the  company,  yi^ 
Manchester,  on  the  28th  of  April,  1636,  a  report  of  the  dii^iors  was  refill 
giving  an  accoiuit  of  the  affairs  of  the  company,  for  the  year  ending  theSIsi 
of  December,  1836,  and  representing  them  to  be  in  so  flourishing  a  stale.  tH 
a  dividend  of  7L  per  cent,  could  properly  be  paid  out  of  the  clear  profits,  ani 
that  such  dividend  was  accordingly  declared  by  the  directors,  on  the  amous! 
ol  capital  subscribed,  being  lOZ.  on  each  share.  Then  Mr.  Johnstoj  is  iDin> 
duced  into  the  narrative,  as^the  agent  of  Mr.  Femley,  for  the  purpose  of  «B^ 

(a)  Ante,  rol.  1,  p.  63,  and  1  Rom.  Sl  Myl.  83.  [90.  n.  1.)  (6)  3  Bara.  k.  Cm.  693. 

{€)  AiiUy  T<^1. 1«  p^  87. 
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iag  some  of  his  shares ;  and  the  bill  alleges  that,  in  the  early  part  of  Aug'ist, 
ISEM,  Mr.  Johnston,  who  was  ^  reipecUil  1.3   share  b'oker  at  Mancheser, 
ctmngly  recommended  the  plaintiff  tft  purchase  shares  in  the  comfany,  and, 
is  order  to  oTerconie  the  disinclination  which  the  plaintiff  expressed  to  be- 
come a  purchaser  of  any  shares  at  that  particular  period,  he  assured  the  plain- 
liff that  he  had  private  information,  upon  which  he  could  depend,  and  which 
proceeded  from  the  fountain  head,  (  neaning,  as  the  plaintiff  then  understood, 
either  the  directors  of  the  bank  or  their  agents,)  that  the  bank  was 
ooe  of  the  most  prosperou '  concerns  in  England ;  that  a  most  ^favor-    [*664] 
able  report  rf  its  a^airs  was  then  in  preparation,  and  that  a  half  yearly 
dividend  would  be  declared,  of  ^8f.  per  cent,  per  annum,  at  the  general  meet- 
ing to  be  held  at  the  end  of  that  month,  and  that,  after  payment  thereof, 
there  would  t)ea  large  surplus  arising  from  the  profits  of  the  bank,  and  that 
ihe  shares  thereof  would  soon  be  at  a  premium  of  between  6/.  and  7L :  that, 
confiding  in  the  representations  of  Johnston,  the  truth  whereof  the  plaintiff 
was  more  readily  induced  to  believe  by  reason  of  the  previous  favorable  re* 
port  of  the  directors,  and  the  declaration  of  the  previous  dividend,  the  plain- 
tiff was  induced  by  reason  of  such  representations  and  the  aforesaid  previous 
report  and  the  dividend  thereby  declared,  to  purchase,  and,  accordingly,  agreed 
vith  Mr.  Johnston,  to  purchase  twenty-five  shares  in  the  company,  at  the 
price  of  15/.  7^.  6d.  each,  being  a  premium  of  5/.  7^.  6d.  on  every  share  be- 
yond the  amount  of  capital  paid  up.    Then  follows  the  report  of  the  2€th  of 
Angnst,  1836|  which  verifies  the  predictions  of  Mr.  Johnston.    Then  it  is 
stated  that,  notwithstanding  the  allegation  in  that  report  respecting  the  steady 
aod  increasing  prosperity  of  the  bank,  to  the  great  surprise  and  disappoint- 
ment of  the  plaintiff  and  the  other  purchasers  of  shares,  the  affairs  of  the  bank 
became,  shortly  afterwards,  so  embarrassed,  that  the  directors  found  it  im- 
possible to  meet  the  engagements   of  the  company  without  large  pecuniary 
assistance,  and  they  accordingly,  in  November,  183H,  applied  to  the  Governor 
and  Company  of  the  Bank  of  England,  to  make  them  lar^e  advances  for  that 
purpose,  which  the  Governor  and  Company  of  the  Bank  of  England  agreed 
to  do,  and  have,  since,  accordingly  done  to  a  large  amount  upon  certain  terms^, 
one  of  which  was«  that  the  afikirs  and  all  the  books  and  accounts  of  the  said 
joint  stock  banking  company,  should  be  submitted  to  the  investiga- 
ticQ  of  certain  directors  of  the  Bank  of  ^England,  add  their  solicitor    [*565] 
iLtidsuch  persons  as  they  should  think  fit  to  appoint  as  ins()ectors,  to 
iayesttgate  the  same ;  that  the  affairs  of  the  joint  stock  bankmg  company 
^ere  accordingly  investigated  by  the  persons  appointed  by  the  Bank  of 
Eoglaod,  and  that,  by  means  of  such  investigation,  it  was  discovered,  as  the 
^ctis,  that  the  embarrassments  of  the  bank  had  been  occasioned,  principally, 
by  the  misconduct  of  the  directors ;  that  the  affliirs  thereof  were  never  in  such 
&  condition  as  to  justify  the  directors  in  making  the  reports  and  declaring  the 
diridends  aforesaid,  and  that  such  reports  were  made,  and  such  dividends 
ifAhj^  and  various  other  fraudulent  practice)  were  adopted  by  them^  to 
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xaise  the  price  of  shares  in  the  market,  in  order  that  they  might  benefit  them- 
selves by  the  sale  of  those  allotted  tathem,  at  high  premiums,  and,  in  other 
ways,  to  benefit  themselves  individiuilly.  Then  there  is  a  distinct  statement 
that,  at  the  time  when  the  report  of  April,  1836,  was  made,  the  clear  ]m>- 
fits  of  the  bank,  as  was  well  known  to  the  defendant  Femley,  were  not  suffi- 
cient for  the  payment  of  a  dividend  of  7/.  per  cent,  upon  the  subscribed 
capital,  and,  in  order  to  make  up  the  apparent  profits  sufficient  for  that  pur- 
pose, the  defendant  Fernley  and  the  other  directors,  estimated  the  value  of 
29,000  reserved  shares  of  the  bank  then  in  hand,  at  IW.  each,  or  1/.  premiam 
each,  and,  accordingly,  included  the  sum  of  29,000/.  in  the  apparent  profils 
of  the  year,  although,  in  fact,  none  of  those^  reserved  shares  bad  then  been 
sold,  and  about  20,000  thereof  still  remain  on  hand.  Then  there  is  a  charge 
as  to  the  report  of  Augtist,  1836,  similar  to  the  one  before  made  respecting 
the  report  of  April,  1836 ;  and  then  there  is  a  distinct  charge,  that  1000  shares 

were  originally  allotted  to  the  defendant  Femley,  and  each  of  the  otbei 
[*666]    directors,  and  that  the  shares  which  were  ^sold  were  part  of  (hose 

shares.  Then  it  is  alleged  that,  at  the  time  when  Johnston  recom- 
mended to  the  plaintiff,  the  purchase  ol  t^ie  shares  aforesaid,  he  had,  in  fact, 
been  informed  by  Thomas  Evans,  the  manager  of  the  bank  at  Manchester, 
that  the  affairs  thereof  were  in  a  very  prosperous  state  and  that  a  most  favor- 
able report  of  its  aflfairs,  which  was  then  in  preparation,  would  be  made  at 
the  general  meeting  in  August,  1 836 ;  and  that  Mr.  Evans  strongly  advised 
Mr.  Johnston  to  purchase  and  to  advise  his  customers  to  purchase  shares  in 
the  bank  at  the  then  current  price,  stating  that  they  would  soon  be  at  a  pre- 
mium of  between  6/.  and  7/. :  that  such  representations  were  made,  to  Mr. 
Johnston,  and  also  to  other  brokers  and  persons  at  Manchester,  by  Mr.  Evans 
as  the  agent,  and  with  the  privity  and  at  the  instigation  of  the  said  John 
Femley  and  other  directors  of  the  said  bank,  for  the  purpose  of  raising  the 
price  of  the  shares  in  the  market :  that,  by  means  of  such  fraudulent  contri- 
vances, the  said  John  Fernley  has  been  enabled  to  effect  sales  of,  and  has,  ia 
fact,  sold  at  a  high  premium,  nearly  the  whole  of  the  shares  allotted  to  him, 
and  has,  thereby,  realized  profits  to  the  amount  of  many  thousand  pounds. 

Now,  putting  all  these  statements  together,  it  appears  to.  me  to  be  distinctly 
alleged  that  false  representations  were  made,  by  the  directors  and  their  agents, 
to  induce  the  public  to  purchase  their  shares  at  a  price  which  they  were  not 
justified  to  ask,  having  regard  to  the  foundation  on  which  that  price  was 
asked.    Therefore,  in  my  opinion,  quite  a  sufficient  case  is  stated.oi)  this  bill 

to  induce  the  court  to  relieve  as  against  the  defendant  Fernley. 
[•567]        Next,  with  respect  to  the  objection  for  want  of  ^parties.    The  bill 

asks  that  the  transaction  between  Femley  and  the  plaintiff  may  be 
rescinded,  and  that  Fernley  may  be  ordered  to  repay,  to  the  plaintiff,  the  par- 
chase  money  for  the  shares,  that  the  plaintiff  may  re-transfer  the  shares  to  hinir 
and  that  he  may  indemnify  the  plaintiff  against  any  losses  that  he  may  sus- 
Uin  by  reason  of  his  having  become  the  purchaser  of  the  shares.   Now,  what 


CASES  IN  CHANCERY.  66S 

t 

1899 — Sbeppaid  ▼.  Dnke. 

IT  of  the  other  partners  has  to  do  with  this,  I  confess  that  I  am  at  a  loss  to 

Hierstand. 

My  opioion,  therefore,  is  that  the  demurrer  must  be  overruled.[l] 


Sheppard  v.  Dvke. 


39 ;  I9Ui  Febniary. — ^Le^racy ;  Statute  of  Limitations. 

be  40ih  aectioii  of  the  «tatate  of  limitations,  3  and  4  Will.  4,  c.97,  appliea  to  legaciea  payable  ciat 

of  pcnooal  estate  as  weD  at  to  legacies  ehai^ged  on  real  estate. 

The  bill  was  filed,  against  the  executors  of  a  testator  whose  will  had  been 
roved  more  than  twenty  years  before  the  commencement  of  the  suit,  to  com- 
el  payment  of  pecuniary  legacies  given  to  the  plaintijSTs,  and  pajrable  out 
{  the  testator's  personal  estate  only.  The  defendants  pleaded  the  3  and  4 
flTill.  4,  c.  27,  8. 40- 

That  act  is  intituled  ^  an  act  for  the  limitation  of  actions  and  sitits  relai- 
i«f  to  real  property ^  and  for  simplifying  the  remedies  for  trying  the  rights 
ihereto."     It  enacts,  amongst  other  things :  that,  after  the  31st  day  of  De- 
cember, 1833,  no  action  or  suit  or  other  proceeding  shall  be  brought  to  reco- 
Ter  any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  other- 
vise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or 
10?  legacy,  but  within  twenty  years  next  after  a  present  right  to  re- 
ceive the  same  shall  have  accrued  to  *son)e  person  capable  of  giving    [*568] 
a  discharge  for  or  release  of  the  same,  unless,  in  the  meantime,  somt) 
part  of  the  principal  money  or  some  interest  thereon,  shall  have  been  paid,  or 
soiDe  acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing 
^^?ied  by  the  person  by  whom  the  same  shall  be  payable  or  his  agen^  to  the 
P^tson  entitled  thereto  or  his  agent ;  and,  in  such  case,  no  siich  action  or  suit 
or  proceeding  shall  be  brought,  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if 
^re  than  one,  was  given.     Sect.  40.    That,  after  the  said  31st  day  of  De- 
c^ber,  1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy, 
or  any  damagejMn  respect  of  such  arrears  of  rent  or  interest,  shall  be  reco- 
^^  by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the  same 
'^spectirely  shall  have  become  due,  or  next  after  an  acknowledgment  of  the 
^^  ia  writing  shall  have  been  given  to  the  person  entitled  thereto,  or  his 
^^  signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent : 
P^vided,  nevertheless,  that,  where  any  prior  mortgagee  or  other  incumbran- 
^  shall  have  been  in  possession  of  any  land  or  in  the  receipt  of  the  profits 
^^  within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 

[1]  Fide  Stddtm  t.  CwifU  10  Sim.  79, 86. 
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xaise  the  price  of  shares  in  the  market,  ia  order  thft^  1 1 

selves  by  the  sale  of  those  allotted  to.them,  at  bir|. 

ways,  to  beuefit  themselves  iodividually.    The^^    ^ 

that,  at  the  time  when  the  report  of  April,  IfH- 

fits  of  the  bank,  as  was  well  known  to  the  ck  | 

cient  for  the  payment  of  a  dividend  of 

capital,  and,  in  order  to  make  up  the  ap^ 

pose,  the  defendant  Fernley  and  the  (/  ' 

29,000  reserved  shares  of  the  bank  thf 

each,  and,  accordingly,  included  thf 

of  the  year,  although,  in  fact,  noo^ 

sold,  and  about  20,000  thereof  stiV 

as  to  the  report  of  August,  18^ 

the  report  of  April,  1836 ;  anc*  / 

were  originally  allots   ^ 
[*566]   directors,  and  that 

shares.    Then  it  , 


^ 


^ 


le  same 

ace  may 

?*  /e  become 

rancer  wu 

jiy  have  ei 

.d  said  31st  day 

^  ^,  legacy,  or  other 

ring  an  action  or  suit 

/     wTiher  proceeding  in  auy 

*ie  period  during  which  he 

qiiity." '  Sect.  43. 

uthoiigh  the  title  of  the  act  relaicj 


of  the  act  is  to  real  estate,  yet,  in  the 
as,  "  or  any  legacy,"  on  nrhich  this  plea 
.lat  it  shall  be  a  legacy  charged  on  reJ 
icstrict  it  to  a  legacy  charged  on  real  estate. 
emmeitj  in  support  of  the  bill :— The  title  of  the 
mended  to  the  plaintiff,  ,  ^^  ^  j^pp|y  ^^  j^j  ^^^^^  ^„jy  .  ^nd,  until  we  come 

been  informed  by  Tb    ^  nothing  but  what  relates  to  real  estate.    PhUlipo^ 

that  the  affairs  therer  ^^^  |?Wey.(6) 

able  report  of  its  a^ J^^gj^^^^  :_The  40th  sect,  of  the  act  introdaces  the 

the  general  meeti\^^^g^^,y»  ^f^^^  j^  ^as  enumerated  those  things  which  aie 

Mr.  Johnston  to  V/  Tij^y^fo^^  j^ose  words  come  in  quite  separately  from  th 

the  bank  at  tbj/^  charged  on  land. 

mium  of  bet v)^^  ^f  ^y^  ^^^^  ,i  i^cy,"  in  the  43d  sect,  evidence  that,  wh 

Johnston,  aV^^  ^^^  ^^^^^  ^^^^^  it  ^^g^  ^^^  ^  legacy  capable  of  being  sued 

^  ^^^  ^  iClx  the  Ecclesiastical  Court,  that  is,  a  legacy  payable  out  of  perso 
Fernley  ^^ggtateonly?  It  seems  tome  impossible  to  get  •over  the  inference 
price  c  ^  ^^  „  jjggg  ^^  that  section.  .  For  it  wonld  be  absurd  to  say  that,  when 
^*"^    '  ^m  limits  the  time  for  instituting  a  suit  in  the  Ecclesiastical  Court 

fact,      J^^^„  u  rvipj»n«n  fiiiit  fnr  nnvmAnt  of  a  leorncv  oK<in»AH  nn  land:  whetlf 


al 
t 


^CBKi^* 


Fife  allowed.[ll 


^^)  S  Myl.  &  Craig,  SOS.  (6;  2  Bin.  N.  C.  679. 

rj]  Vide  DUudaU  v.  Dudding,  1  Ya  &  Coll.  C.  C.  S69  j  Poriloek  t.  G&rdmr,  i  H«».  ^ 


CASES  IN  CtlANCERY. 


5t2 


\ — Dearman  v.  Wyche. " 


^ 


WYCHE.(a) 

^*ious ;  Plea  and  Fleadiog* 

"Ay  be  pleaded  to  a  bill  of  foreclosure. 

^  money  secured  by  the  mortgage. 

ought  not  to  deny,  by  answer,  state- 

,<  avermeats  necessary  to  support  the  plea ; 

.  ooniined  to  those  statemeata  in  the  bill  which 

^;e  of  statements  which  are  directly  negatived  by 


^x  lease  and  release  by  way  of  mortgage,  dated 
,  jSll,  whereby  certain  freehold  premises  were  con- 
viore^  redeemable  on  payment  of  3000/.  and  interest  at 
^^onths  from  the  date  of  the  indenture  of  release :  that 
.ae  oOOO/,  having  been  paid  off,  the  above  mortgage  was  on  the 
.i,  1S^^»  ^t  the  request  and  by  the  direction  of  Andrews,  assigned  to 
Ills  bci^^  ^^d  assigns,  redeemable  on  payment  of  2000Z.  and 
j^^  nbe  end  of  twelve  months  from  the  2d  of  April,  1812 :    [*571] 
the  ^^^       2000/.  was  not  paid  at  the  time  lastly  specified: 
^^u  the  niarriage  of  Andrews,  the  mortgagor,  the  equity  of  redemp- 
fihe  p^^^^^^i  was,  by  an  indenture  dated  the  23d  of  April,  1812,  con- 
^ustees,  of  whom  Reeve,  the  mortgagee,  became  the  survivor,  upon 
trus^  for  securing-6000/.  to  the  trustees,  for  the  benefit  of  Andrews, 
^^*tetided  wife  and  the  issue  of  the  marriage,  subject  nevertheless  to  the 
^^^ge  debt  of  2000/. :  that  Reeve  died  in  September,  1829,  having  by 
i^ni  apP^^^^^  ^^6  plaintiffs  Dearman  and  Hancock,  his  executors,  but, 
^t  having  devised  the  legal  estate  in  the  mortgaged  premises.    The 
"tixen  stated  that  the  legal  estate  in  the  mortgaged  premises  had  become 
by  devise  from  Reeve's  heir,  in  the  plaintiffs  Hancock  and  Chipchase : 
tTia  October,  1829,  the  plaintiffs  Dearman  and  Hancock,  proved  the  will 
^^(eeV'e  in  the  proper  Ecclesiastical  Court :  that,^in  September,  1834,  a  fiat 
wi)aDkrup^7  ^^  issued  against  Andrews,  under  which  he  was  declared  a 
v^ukrapt,  and  all  his  estates  and  effects  were,  by  the  usual  bargain  and  sale, 
vested  in  the  defendants  Wyche  and  Graham :  that  Andrews,  after  the  date 
aad  execution  of  the  indentures  of  mortgage  and  up  to  the  time  of  his  bank- 
ruptcy, was,  as  mortgagor,  in  the  possession  and  receipt  of  the  rents  and  pro- 
fits of  the  mortgaged  estates,  save  only  that  Reeve  wcta^  for  a  short  time 
ofter  the  year  1820,  in  the  possession  and  receipt  of  such  rents  and  profits : 
lliaX  the  defendants  Wyche  and  Grahani  had,  ever  since  the  bankruptcy, 
in  the  possession  and  receipt  of  the  rents  and  profits :  that  Andrews 
in  the  possession  of  the  premises  up  to  the  24th  of  July,  1833,  and  his 
ion  was  not  adverse  to  the  right  or  title  oi  Reeve  or  of  the 
^rylamtifis.    The  bill  then  charged,  in  detail,  that  the  sum  of  2000/.    [*572] 

O)  The  S«pQrter  is  indobted  to  hii  Mend  Mr.  NichoU  for  tbe  abore  report. 
ToL.  IX.  42 
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penon  entitled  to  a  subsequent  mortgage  or  other  iDCumbrance  on  the  saioe 
land,  the  person  entitled  to  such  subsequent  mortgage  or  incumbrance  may 
recover,  in  such  action  or  suit,  the  arrears  of  interest  which  shall  ha?e  become 
due  during  the  whole  time  that  such  prior  mortgagee  or  incumbrancer  was 
in  such  possession  or  receipt  as  aforesaid,  although  such  time  may  have  ex- 
ceeded the  said  term  of  six  years.  Sect.  42.  That,  after  the  said  31st  day 
of  December,  1833,  no  person  claiming  any  tithes,  legacy,  or  oth» 
[*569]  property  for  *the  recovery  of  which  be  might  bring  an  action  or  suit 
at  law  or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  court  to  recover  the  same,  but  within  the  period  during  which  he 
might  bring  such  action  or  suit  at  law  or  in  equity." '  Sect.  43. 

Mr.  Lmondeay  in  support  of  the  plea : — Although  the  title  of  the  act  relates 
to  real  estate,  and  the  general  tendency  of  the  act  is  to  real  estate,  yet,  in  the 
iOth  sect,  are  introduced  these  words, ''  or  any  legacy^"  on  tvhich  this  piea 
depends.  The  act  does  not  say  that  it  shall  be  a  legacy  charged  on  real 
estate,  nor  is  there  anything  to  restrict  it  to  a  legacy  charged  on  real  estate. 

Mr.  Wakefield  and  Mr.  Jemmeiij  in  support  of  the  bill : — The  title  of  the 
act  shows  that  it  was  meant  to  apply  to  real  estate  only ;  and,  until  we  come 
to  the  42d  sect.,  we  find  nothing  but  what  relates  to  real  estate.  PkiUipoy* 
Munningsla)  Paget  v.  Foley.ib) 

.  The  Yigh-Chancellor  : — The  40th  sect,  of  the  act  introduces  the 
words,  ''or  any  legacy,"  after  it  has  enumerated  those  things  which  aie 
charged  on  land.  Therefore  those  words  come  in  quite  separately  from  those 
things  which  are  charged  on  land. 

Is  not  the  use  of  the  word  "  legacy,"  in  the  43d  sect,  evidence  that,  when 
the  Legislature  uses  that  word,  it  must  mean  a  legacy  capable  of  being  sued 
for  in  the  Ecclesiastical  Court,  that  is,  a  legacy  payable  out  of  perso- 
[*570]  nal  estate  only  ?  It  seems  to  me  impossible  to  get  *over  theinfereoce 
that  arises  on  that  section.  .  For  it  would  be  absurd  to  say  that,  when 
that  section  limits  the  time  for  instituting  a  suit  in  the  Ecclesiastical  Court 
for  a  legacy,  it  meansa  suit  for  payment  of  a  legacy  charged  on  land;  when, 
if  an  attempt  were  made  to  enforce,  by  a  suit  in  the  Ecclesiastical  Court,  the 
payment  of  a  legacy  charged  on  land,  a  prohibition  would  issue  as  a  matter 
of  course. 

Pin  aIIowed[l] 

(«)  9  Myl.  &  Cnig.  309.  {b)  2  Bin.  N.  C.  C79. 

[1]  Vido  Dinadah  ▼.  Dudding,  1  Ya  &  Coil.  C.  C.  369 ;  PortUtck  t.  O^rdmr,  I  Have,  €04. 
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DeARMAN   v.   WYCHE.(a) 

\S:  19th  Febniaiy  and  34th  Jaly.— Statata  of  LimiUtiona;  Plea  and  Pleadiog. 
«  flatote  of  limiUtiona  (3  and  4  Will.  4,  c.  27,  teot  40,)  may  be  pleaded  to  a  bill  of  forecloaure. 
K  forecloaure  niit  being,  in  fact,  a  tait  for  the  recovery  of  the  money  secured  by  the  mortgage. 
r.lei  of  the  itatate  of  limitatione  (3  and  4  Will.  4,  o.  27,)  ought  not  to  deny,  by  answer,  state- 
nenu  in  the  bill  which  ara  in  direct  contradiction  to  the  averments  necessary  to  support  the  plea ; 
^t  an  answer  in  support  of  the  plea,  ought  to  be  confined  to  those  statementa  In  the  bill  which 
Ulefe  facts  ancillary  to  or  as  afibrding  evidence  of  statements  which  are  directly  negatived  by 
the  requisite  averments  in  the  plea. 

The  bill  stated  indentures  of  lease  and  release  by  way  of  mortgage,  dated 
«  19th  and  20th  of  July,  1811,  whereby  certain  freehold  premises  were  con- 
!yed,  by  Andrews  to  Gore,  redeemable  on  payment  of  30002.  and  interest  at 
leendof  twelve  months  from  the  date  of  the  indenture  of  release:  that 
JOi)/.  part  of  the  3000/.  having  been  paid  off,  the  above  mortgage  was  on  the 
1  of  April,  IS  12,  at  the  request  and  by  the  direction  of  Andrews,  assigned  to 
eere,  his  heirs  and  assigns,  redeemable  on  payment  of  2000/.  and 
aerest  at  *the  end  of  twelve  months  from  the  2d  of  April,  1812 :    [*571] 
ut  the  sum  of  2000/.  was  not  paid  at  the  time  lastly  specified: 
lat,  upon  the  marriage  of  Andrews,  the  mortgagor,  the  equity  of  redemp- 
m  of  the  premises,  was,  by  an  indenture  dated  the  23d  of  April,  1812,  con- 
eyed  to  trustees,  of  whom  Reeve,  the  mortgagee,  became  the  survivor,  upon 
ertaia  trusts  for  securing  6000/.  to  the  trustees,  for  the  benefit  of  Andrews, 
lis  intended  wife  and  the  issue  of  the  marriage,  subject  nevertheless  to  the 
Bortgage  debt  of  2000/. :  that  Reeve  died  in  September,  1 829,  having  by 
lis  will  appointed  the  plaintiffs  Dearman  and  Hancock,  his  executors,  but, 
iriihoat  having  devised  the  legal  estate  in  the  mortgaged  premises.    The 
l^ill  then  stated  that  the  legal  estate  in  the  mortgaged  premises  bad  become 
Tested,  by  devise  from  Reeve's  heir,  in  the  plaintiffs  Hancock  and  Cbipchase : 
that,  in  October,  1829,  the  plaintiffs  Dearman  and  Hancock,  proved  the  will 
of  Reeve  in  the  proper  Ecclesiastical  Court :  that,^in  September,  1834,  a  fiat 
ia  bankruptcy  was  issued  against  Andrews,  under  which  he  was  declared  a 
baiikrupt,  and  all  his  estates  and  effects  were,  by  the  usual  bargain  and  sale, 
vested  in  the  defendants  Wyche  and  Graham :  that  Andrews,  after  the  date 
^d  execution  of  the  indentures  of  mortgage  and  up  lo  the  time  of  his  bank- 
^P^cy,  was,  as  mortgagor,  in  the  possession  and  receipt  of  the  rents  and  pro- 
mts of  the  mortgaged  estates,  save  only  ihcU  Reeve  wasj  for  a  short  time 
^fUr  the  year  1820,  in  the  possession  and  receipt  of  such  rents  and  profits : 
^  the  defendants  Wyche  and  Grahani  had,  ever  since  the  bankruptcy, 
^  ia  the  possession  and  receipt  of  the  rents  and  profits :  that  Andrews 
vas  in  the  possession  of  the  premises  up  to  the  24th  of  July,  1833,  and  hia 
possession  was  not  adverse  to  the  right  or  title  of  Reeve  or  of  the 
'plaiatifls.    The  bill  then  charged,  in  detail,  that  the  sum  of  2000/.    [*572] 


^*)  "Ri*  Reporter  ie  indebtod  to  Ui  Mend  Mr.  Kicholl  for  the  abore  report. 
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had  been  duly  and  bona  Jide  advanced  by  Reeve ;  that  the  same  had  ne?er 
been  repaid  or  in  any  manner  acknowledged  to  have  been  repaid  to  him, 
and  that,  if  any  part  had  been  repaid,  the  same  had  been  so  repaid  within 
twenty  years  of  the  filing  of  the  bill :  that,  previonsly  lo  and  on  the  24th  of 
July,  1833,  and  subsequently  thereto,  negotiations  were  going  on,  between 
the  plaintiffs  and  Andrews,  as  to  payment  by  him  of  what  was  due  on  the 
mortgage,  and,  in  such  negotiations,  he  treated  himself  as  mortgagor  and  the 
plaintiffs  as  mortgagees,  and  admitted  that  he  held  the  premises  as  mortgagor 
subject  to  their  right :  that,  previously  to  and  on  the  24th  of  July,  1833,  nn 
agreement  in  writing  bad  been  drawn  up,  to  which  Andrews  was  a  party, 
and,  therein,  the  title  of  Reeve,  as  mortgagee,  and  of  the  plaintiffs,  as  repre- 
senting him,  was  admitted  by  Andrews :  that  the  defefulants  had  formerly 
and  have  now  in  their  possessianj  custody^  or  power y  ^c*,  divers  deeds^  ^% 
whereby^  if  produced^  the  truth  of  the  several  matters  aforesaid  uould 
appear,  and  they  ought  to  set  forth  a  list  thereof:  that  Andrews,  in  1834, 
before  he  became  bankrupt,  and  nt  various  othei  times  within  twenty  yean 
before  his  bankniptcy  and  the  time  of  filing  this  bill,  admitted,  in  writing 
the  right  of  Reeve  to  the  sum  of  2000/. :  that  Andrews,  shortly  before  the 
year  1834  and  in  the  years  1830, 1831,  1832, 1833,  and  within  twenty  years 
before  he  became  bankrupt  and  the  time  of  filing  this  bill,  paid  interest  upon 
the  sum  of  2000/.  to  Reeve,  or  Reeve  was  allowed  such  interest  in  account 
between  them.  The  bill  pmyed  the  usual  decree  of  foreclosure,  and  that  all 
title  deeds,  dtc.  in  the  hands  of  the  defendants  might  be  delivered  up  to  the 

plaintiffs,  and  for  further  relief. 
[•673]        *To  this  bill  the  defendants,  Wyche  and  Graham,  put  in  ihc 

following  plea : — These  defendants,  by  protestation,  &c.  to  all  the 
discovery  and  relief  sought  by  the  bill,  do  plead,  and  for  plea  say,  "  That  by 
nn  act  of  Parliament  made  and  passed  in  the  third  and  fourth  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  an  act  for  the 
limitation  of  actions  and  suits  relating  to  real  property,  and  for  simplifying 
the  remedies  for  trying  the  rights  thereto,  it  is  enacted  that,  after  the  3ht 
day  of  December,  1833,  no  action  or  suit  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity, 
or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless,  in  the  meantime,  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given,  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable  or  his  agent,  to  the  person  entitled 
thereto  or  his  agent,  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twenty  years  after  such  payment  or  acknowledg- 
ment, or  the  last  of  such  payments  or  acknowledgments,  if  more  than  one 
,  was  given.    And  these  defendants  further  say,  that  the  principal  sum  of 
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iWXV.  and  the  interest  thereof,  secured  by  the  indentares  of  lease  and  release  of 
Ist  and  2d  April,  1812,  were,  by  the  same  indenture  of  release,  made  payable 
i)  itoe^e  on  the  2d  day  of  April,  1813 :  and  that  a  present  right  to  receive 
iJK  same  principal  and  interest  did  accrue  to  Reeve,  being  a  person  capable 
»f  firing  a  discharge  for  or  release  of  the  same,  more  than  twenty 
rears  before  the  filing  of  the  'original  bill  in  this  suit ;  but  these  [^674] 
lefeadants  aver  that  no  part  of  the  principal  sum  of  20001.,  or  the 
aterest  thereof,  nor  any  sum  of  money  in  respect  of  principal  and  interest  or 
^f  either  of  them,  was  ever  paid,  by  these  defendants  or  either  of  them,  or  by 
my  person  as  their  or  his  agent  or  on  their  or  his  behalf,  or  by  Andrews,  or 
>7aQy  person  as  his  agent  or  on  his  behalf,  or  by  any  person  or  persons 
rhofflsoever  by  or  from  whom  the  principal  sum  of  20001.  or  the  interest 
hereof  or  any  part  thereof,  was  payable,  unto  Reeve  or  unto  any  person  as 
ids  agent  or  on  his  behalf,  or  unto  the  {daintiffs  or  either  of  them,  or  unto 
my  person  or  persons  as  the  agent  or  agents,  or  on  behalf  of  the  plaintifis  or 
uy  or  either  of  them,  or  at  any  time  within  twenty  years  next  before  the 
iliog  of  the  bill  of  complaint :  and  these  defendants  do  further  aver  that  no 
Ki[Qovledgment  of  the  right  of  the  plaintiffs  or  of  any  or  either  of  them,  or 
of  Reeve,  Co  the  principal  sum  of  20002.  secured  by  the  last  mentioned  inden- 
tures or  the  interest  thereon  or  to  any  part  thereof  respectively,  has  ever  been 
given  in  writing  signed  by  these  defendants  or  either  of  them,  or  by  any 
agent  of  them  or  either  of  them,  or  by  Andrews  or  his  agent,  or  by  any  per- 
»Q  or  persons  interested  in  the  hereditaments  and  premises  comprised  in  the 
last  mentioned  indentures  or  in  any  part  thereof  to  the  plaintifis  or  any  or 
either  of  them,  or  any  agent  of  them  or  of  any  or  either  of  them,  or  to  Reeve 
or  any  agent  of  his  at  any  time  within  twenty  years  next  before  the  filing  of 
the  original  bill  of  com]4aint  in  this  suit.    All  which,  dDC.'' 

The  above  plea  now  came  on  to  be  argued* 

Mr.  Jacob  and  Mr.  BetheU^  in  support  of  the  plea. 

Mr.  Knight  Bruce  and  Mr.  Riekardsj  for  the  bilL 

*The  Tice-Chancei.lor  : — It  seems  to  me,  although  I  am  sorry  ('STSj 
to  be  obliged  to  do  so,  that  I  must  allow  this  plea.  For,  although  it 
ius  been  said  that  a  bill  of  foreclosure  only  seeks  the  exclusion  of  an  equity, 
T^  it  is,  in  sabstance,  a  suit  in  equity  for  the  recovery  of  money.[l]  If  the 
opinion  of  any  counsel  were  asked  how  money  due  upon  mortgage  could  be 
^covered  or  got  in,  he  would,  at  once,  advise  a  bill  tif  foreclosure.  It  is  a 
SQtt  to  recover  money ;  and,  notwithstanding  all  the  objections  which  have 
^  made  to  this  plea  in  point  of  form,  I  think  that  the  plea  is  good ;  but  I 
^tjupon  the  case  itself,  the  plaintiffs  should  have  leave  to  amend;  and  it 
dso  seems  to  mo  that  I  ought  not  to  give  costs.  It  is  a  new  question  upon 
^  statute.    There  is  a  further  reason  for  this  (of  course,  I  am  infiuenced  by 

[^ J  Ace.  Dm  Vigier  t.  Lee, 2  Hare,  239.  Therefore,  in  a  deereo  for  aelUiif  mortfaged  estate,  pro- 
iwoa  OQglu  to  be  made  for  the  payment  of  the  sarplui  to  the  moftgagor.  DoKtUng  ▼  PabnaUer, 
^  ^kuM'i  (Ky)  Rep.  6d. 
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what  appears  on  the  face  of  the  bill,)  and,  acocH^ing  to  the  case  there  stated, 
this  is  no  plea  of  merits ;  but,  as  the  case  stands  on  the  faee  of  the  bill,  thae 
is  nothing  whatever  to  prevent  the  plaintiffs  ftom  bringing  an  qectmeDi 
Then  the  assignees  of  the  mortgagor,  would  be  driven  to  file  a  bill  to  re- 
deem, and  would  be  obliged  to  offer  to  pay  tha  money  really  due  as  the  term 
of  ransoming  their  estate. 

It  certainly  appears  to  me  that  the  framers*  of  this  statute  did  not  stiffici- 
ently  consider  what  they  were  about  :[1]  for^  although  there  is  this  restricucfl 
upon  a  suit  to  recover  the  money,  yet,  if  the  decision  in  Doe  v.  WiBiam^a] 
as  to  adverse  possession,  be  correct,  and  I  confess  it  appears  to  me  to  be 
so,  there  is  no  commensurate  restriction  upon  a  corresponding  snit  for  leco 
very  of  the  land. 

Plea  allowed  without  costs. — ^Leave  to  aroend.[2] 


[*576]  *l'he  bill  was  amended  in  March,  1 839 — The  amendmentsstaied: 
that  the  right  to  receive  the  mortgage  money  did  not  accrue  to  acy 
person  until  the  end  of  twelve  months  after  tlie  date  of  the  indenture  of  as- 
signment of  the  mortgage:  that,  within  four  months  after  the  date  and  ex- 
ecution of  that  indenture,  Reeve  became  and  was  incapable  of  giving  a  dis- 
charge for  or  a  release  of  the  mortgage  money,  and  so  continued  until  after 
the  year  1820:  that  Andrews  did  not,  at  the  execution  of  the  indentuieof 
assignment  of  the  mortgage,  deliver,  to  Reeve,  all  the  tide  deeds  to  the  pr^ 
mises,  but  retained  divers  of  them  in  his  own  possession :  that  the  plaiotiiB 
intended  to  bring  an  action  of  ejectment  to  recover  possession  of  the  premises, 
but  they  were  and  would  be  unable  to  proceed  effectually  therein,  partly  free 
want  of  th6  said  title  deeds,  and  partly  from  their  having  lately  discoreffd 
that,  at  and  before  the  execution  of  the  indenture  of  mortgage,  there  were 
certain  outstanding  satisfied  terms  and  legal  estates  vested  in  other  persons, 
but  on  trust  to  attend  the  inheritance  of  the  premises :  tliat  Andrews  con 
cealed  from  Reeve  the  existence  of  such  outstanding  terms ;  and  that  the  de- 
fendants had,  within  the  last  six  years,  fraudulently  procured  the  same  to  ie 
conveyed  to  them,  and  intended  to  set  up  the  same  in  bar  to  any  proceeding) 
at  law  which  might  be  taken  by  the  plaintifls,  to  recover  possession  of  the 
premises :  that  Andrews  promised  to  sign  and  execute  an  agreement  of  R* 
ference :  and,  on  that  promise,  the  plaintiffs  abstained  from  instituting  p 
ceedings  touching  the  mortgage,  and  delivered  over  to  Andrews,  such  of  tk 

(a)  5  Adol.  &L  Ell.  291. 

[1]  Wigram,  V.  C,  in  DuVigier  v.  /<ec,  2  Hare,332,  famti  a  similar  opinion,  in  no*  eqniTOdllu* 
guage.  *'  That  the  greatest  care  is  necemary  in  construing  the  act,  must,  I  think,  be  admittt^^? 
every  one  who  haa  attended  to  its  history,  &c.**    Crude  and  hasty  legislation  has  no  localitj. 

[9J  This  portion  of  the  ahove  case  was  elaborately  roTiewed  by  Wigram,  V.  C.  in  Du  Vigm  t.  M 
(2  Hare,  326,)  who  appears  to  give  bis  sanction  to  the  jodgment  of  Sir  Ij.  ShadwelL  TbedeO' 
sion  turned,  however,  so  much  upon  the  construction  of  the  statotea,  3  and  4  Will.  4,  c.  27,  m^^ 
and  4  Will.  4,  c.  42,  that  the  Editor  does  not  deem  it  of  importance  to  introdvce  a  statemeot  ef  tb* 
case,  or  any  abttrtct  from  the  judgment. 
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itie  deeds  of  the  premises  as  were  in  their  possession ;  but,  A^idrews  after*' 
nrards  fraudalenUy  evaded  signing  the  agreement :  that,  subject  to  the  mort- 
age in  which  Reeve  was  beneficially  interested,  he  was  a  trustee  of 
be  premises  and  of  the  charges  *thereon,  created  by  the  before  men-    [*577J 
ioned  indenture  of  the  23d  of  April,  1812,  for  Andrews,  his  wife  and 
children :  that  Reeve  was,  for  a  short  time  after  the  year  1820,  in  the  re* 
^eipt  of  the  rents  and  profits  of  part  of  the  mortgaged  premises,  and  he 
ipplied  part  of  the  rents  and  profits  in  satisfaction  of  part  of  the  interest 
then  due  to  hinh  on  the  first  mentioned  mortgage,  and  other  part  thereof 
fn  salxsfof^ion  of  interest  dfte  on  the  said  second  charge :  that,  afterwards^ 
Andrews  was  permitted  to  enter  into  the  possession  and  receipt  of  the  rents 
and  profits  of  the  premises,  and  he  continued  in  such  possession  or  receipt 
by  an  ammgement  with  Reeve  ;  and,  in  consideration  of  his  being  per* 
mttted  to  receive  the  rents  and  profits,  Andrews  promised  to  account  for 
tke  same  to  Reeve  ;  hut  he  fraudulently  omitted  to  do  so :  that,  between 
1^  and  1830,  various  payments  were  made,  by  or  on  behalf  of  Andrews, 
to  Reeve,  in  respect  of  the  interest  on  the  mortgage  and  of  the  interest  on  the 
charge  created  by  the  indenture  of  the  23d  of  April,  1812,  but  the  precise 
amount  of  the  sums  to  be  applied  towards  the  satisfaction  of  the  interest  due 
OQ  each  of  those  incumbrances,  was  not  fixed ;  and  disputes  had  arisen  be- 
tween the  parties  to  the  two  incumbrances,  as  to  the  proportions  of  the  sums 
which  were  to  be  credited  as  against  each  of  the  incumbrances :   that  one 
Green  had  many  dealings  with  Andrews ;  and  that  Green  was  in  partnership 
vith  and  had  many  dealings  with  Reeve ;  and  it  was  arranged,  between 
Andrews,  Green  and  Reeve,  that  Chreen  should  give,  and  he  accordingly^ 
at  divers  times  after  the  year  1820,  did  give  credit  to  Reeve,  in  the  ao 
c<nmt9  between  Reeve  and  Qreen,for  certain  stints  in  respect  of  the  interest 
due  to  Reeve  on  the  mortgage,  and  Green  afterwards  debited  Andrews  with 
thoH  rams :  that,  after  1820,  accotints  were  settled  between  Cfreen 
ond'Reeve,  in  which  *  Reeve  hcui  credit  for  sums  due  to  him  for    [•678] 
Merest  on  the  mortgage,  and  the  bcdances  of  the  accounts  were 
feii  to  Reeve,  and,  thereby,  part  of  the  interest  due  on  the  mortgage  was 
^isjied :  that  Green  was  the  agent  of  Andrews  touching  the  mortgage : 
l^at,  in  1820  and  subsequently,  a  part  of  the  interest  due  on  the  mortgage 
to  Rfleve,  was  paid  and  satisfied  to  Reeve  by  Andrews :  that,  in  1820  and 
SQlnequently,  part  of  the  interest  due  on  the  mortgage  was  paid  and  satisfied 
to  Reeve,  by  or  on  behalf  of  other  parties  interested  in  the  equity  of  redemp- 
tion: that,  subsequently  to  the  year  1820,  acknowledgments,  in  uniting, 
^fReeve^s  right  to  the  principal  money  were  signed  by  Andrews,  and  the 
other  parties  interested  in  the  equity  of  redemption,  and  also  by  the  agents  of 
Andrews  and  the  said  other  parties,  and,  particularly,  by  Green,  and  were 
9^a  to  Reeve ;  but  Andrews,  afterwards,  got  such  acknowledgments  into 
^^  possession  fraudulently,  whilst  the  negotiations  for  the  agreement  of  re- 
(eience  were  gdng  on ;  and  he  had  since  destroyed  divers  of  the  same : 
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that  the  defendants  had  frequently  admitted  that  sueh  written  acknow- 
ledgments ivere  so  signed  and  given :  that^  in  the  deeds  and  documents 
of  title  relating  to  the  premises  which  were  in  possession  of  the  defendanU^ 
there  were  endorsements  oiirf  mefnoranda  which  evidenced  and  showed  the 
title  of  the  plaintiffs  to  the  premises^  and  their  right  to  the  principal  money 
secured  thereon  ;  and  the  truth  of  the  several  matters  therein  alleged,  mid 
which  showed^  in  particular^  that  the  principal  sum  of  2000Z.,  with  a  largt 
arrear  of  interest^  was  still  due  and  owing  to  the  plaintiffs  an  the  securitif 
of  the  premises:  that^  after  1820y  arrangements  were  m^tde^  between 
Reeve,  Andrews  and  Cfreen  by  which  it  was  agreed  between  them,  that 
part  of  the  interest  due  on  the  m^Mrtgage  should  be  considered  and 
[*579]  treeUed  as  paid  and  *  satisfied  ;  and  the  same  was,  accordingly^  so 
considered  and  treated :  that  there  formerly  had  beenj  imd  then 
were^  books  of  account  in  which  entries  were  made  touching  the  mortgage 
and  the  dealings  and  transactions  connected  with  the  same*  and  such  en- 
tries established  and  made  out  the  mcUters  and  things  therein  alleged; 
and  the  said  books  then  were  in  the  possession  of  the  defendants :  that  a 
full  and  true  discovery,  by  each  and  every  of  the  defendants,  of  the  matters 
therein  alleged,  would  make  out  and  establish  the  divers  matters  and  things 
therein  alleged. 

The  prayer  of  the  bill  was  amended  by  praying,  in  addition  to  the  original 
relief  sought,  that  the  defendants  might  be  restrained  from  setting  up  any  out- 
standing term  or  legal  estate  as  a  defence  to  any  proceedings  at  law  which  the 
plaintiffs  had  instituted,  or  should  thereafter  institute^  in  order  to  obtain  posses- 
sion of  the  premises. 

To  the  bill  thus  amended,  the  defendants,  Wyche  and  Graham,  put  in  a 
second  plea  and  answer  as  follows : — The  plea  of,  4^.,  to  part,  and  the 
answer  of  the  same  defendants  to  the  residue  of  the  amended  bill  of  com- 
plaint.   These  defendants,  &c.,  to  all  the  relief  sought  by  the  bill,  and  also  to 
all  the  discovery  thereby  sought,  except  the  discovery  sought  by  or  in  respect 
of  so  much  of  the  bill  as  prays  that  these  defendants  may  answer  and  sei 
forth.    [The  plea  then  excepted  all  the  passages  in  the  original  and  amended 
bills  which  are  marked  in  .italics,  following,  in  such  exception,  the 
[*£80J    language  of  the  interrogating  part  of  the  bill.]    These  'defendants 
do  plead  in  bar,  and  for  plea  say,  &c.    The  plea  of  the  statute  of 
limitations  was  then  set  forth  in  the  same  language  as  that  used  in  the  first 
plea.    The  defendants  then,  by  answer,  denied  all  the  excepted  passages. 
Mr.  Jacob  and  Mr.  Bethell  in  support  of  the  second  plea. 
Mr.   Knight  Bruce,  Mr.   Ricliards,  and  Mr.  James  Russell  for  the 
bill :— When  this  case  was  before  the  court,  on  a  former  occasion,  your 
Honor  was  of  opinion  that  no  impediment  was  shown  preventing  the  plain- 
tiffs from  proceeding  in  a  court  of  law ;  and  you  decided  that  a  bill  of  fore- 
closure is,  in  substance,  a  bill  to  recover  the  mortgage  money,  and  is  not,  as 
was  then  contended,  a  proceeding  ancillary  to  the  recovery  of  the  money  by 
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eicliidiiig  an  equity  attendant  on  the  recovery  of  it  at  law.  The  bill,  as  now 
amended,  states  grounds  for  equitable  interference,  namely,  that  the  plaintiffii 
caonoc  proceed  at  law  by  reason  of  outstanding  terms ;  and  it  seeks  relief  in 
that  respect.  There  are  also  allegations  of  fraud,  which  exclude  the  ope* 
ntion  of  the  statute ;  fraud  being,  in  equity,  an  exception  to  a  l^al  bar. 

The  statute  3d  and  4tb  Will.  4,  c.  27,  received  the  royal  assent  on  the  24th 
of  July,  1633.  The  original  bill  was  filed  on  the  2d  of  June,  1837,  within 
the  period  limited  by  the  15th  section.  Doe  v.  Williams.(a)  This 
case  is  peculiarly  cirGumstanced.  Reeve  was  first  ^mortgagee :  and  [*581] 
he  was  also,  as  surviving  trustee  of  the  marriage  settlement  of 
ihe  mortgagor,  a  second  mortjragee  of  these  premises.  The  possession  of 
Andrews  was  the  possession  of  a  cestui  que  trusty  and,  therefore,  was  not  ad« 
Terse  to  his  trustee.  There  are  various  particular  charges  of  dates  and  sums 
vhich  would  avoid  the  plea,  which  are  neither  traversed  or  denied. 

Mr.  Jacobs  in  reply: — ^This  is  a  plea  of  a  statute  creating  a  bar  to  a  claim, 
aod  is  in  the  nature  of  a  negative  plea.  Such  a  plea  requires  averments  to 
support  it,  and  a  denial  by  answer,  of  statements  in  the  bill  directly  negatived 
by  the  averments  in  the  plea,  would  overrule  the  plea.  A  plea  of  this  kind 
mi^  deny,  by  answer,  facts  stated  as  ancillary  to,  or  as  affording  collateral 
{"ridence  of  those  statements  in  the  bill  which,  being  in  direct  contradiction 
to  the  requsite  averments  of  the  plea,  are  met  by  those  averments  :  but  must 
not  deny  the  averments  themselves.  Denya  v.  Locock.{b)  It  is  said  that 
this  bill  can  now  be  sustained  as  seeking  to  restrain  the  setting  up  of  outstand- 
ing terms.  The  discovery  of  thase  terms  is  first  stated  in  the  amended  bill, 
vhich  is  dated  in  March,  1839.  At  that  lime  the  five  years  allowed  by  the 
15th  section  of  the  act,  had  passed,  and  all  proceedings  at  law  were 
completely  barred.  The  ^plaintiffs  have  shown  no  impediment  pre-  [*582} 
Tenting  thenn,  previously  to  such  discovery,  from  proceeding  at  law. 
Aroeodments  of  this  natmre  cannot  have  reference  back,  in  point  of  date,  to 
the  time  of  filing  the  original  bill. 

The  bill  pra]rs  a  delivery  up  of  the  title  deeds.  That  it  is  only  relief  ancil* 
liry  to  the  real  and  substantial  relief  sought,  which  is  the  recovery  of  the 
inoitgage  money.  The  court,  seeing  that  the  substantial  relief  is  gone,  will 
Qot  grant  ancillary  relief,  which  would  be  useless. 

24/A  Juljf. — The  Yice-Chancellor: — When  the  objections  which  have 

been  urged  against  the  validity  of  this  plea,  were  first  brought  to  my  atten- 

U)  5  Add.  Sl  Ell.  291.  The  15th  Mction  of  the  act  enacts:  that  when  no  foch  acknowedg- 
BMBt  M  aforesaid  shall  have  been  ffiTen  before  the  paining  of  this  act,  and  the  possession  or  re- 
^  of  the  profits  of  the  ^nd,  or  the  receipt  of  the  rent,  shall  not,  at  the  time  of  the  passing^  of  this 
Kt,  hiTe  been  advene  to  the  right  or  title  of  the  person  claimingr  to  be  entitled  thereto,  then  such 
7>i>Mi  or  die  penon  claiming  throagh  him,  may,  notwithstanding  the  period  of  twenty  yean  herein- 
^^  finited*  shall  have  expired,  make  an  entry  or  distnss,  or  bring  an  action  to  recover  such  bond 
*ioi«nit,  at  any  time  within  five  yean  next  after  the  passing  of  this  act." 

^i}3MyL&Cr.205. 


683  CASKS  IN  CHANCERY. 


1839.— Doarmmi  t.  Wychc. 


tion,  I  own  that  I  considered  them  forcible  and  valid  objections ;  they  have 
however,  been  removed  by  Mr.  Jacob  in  his  reply. 

Where  it  is  evident  that  the  only  claim  which  a  party  has  to  the  assistance 
of  a  Court  of  Equity,  is  this,  namely,  that  as  a  mortgagee,  he  is  entitled  to  re- 
quire the  interference  of  the  court  to  remove  legal  impedimeBts  to  hisrecoTer- 
ing,  what  he  is  entitled  to,  in  a  court  of  law,  and  the  court  sees  that  his  remedy 
at  law  is  barred,  it  will  not  interfere  to  assist  him,  as  it  would  to  assist  & 
plaintiff  who,  no  legal  bar  existing,  was  bringing  an  action  of  ejectment  aod 
asking  the  court  to  restrain  the  setting  up  of  legal  obstacles  to  that  aetion.[lj 
If  the  plea  is  right,  the  plaintiffs  are  prednded  from  recovering  the  mortgage 
money  in  a  court  of  law;  and  this  court  will  not  assist  them  to  recover  what 
it  sees  they  have  no  right  to  recover.[2J 

I  certainly  think  that  this  plea  has  very  properly  denied,  by  answer, 
[•633]  those  matters,  and  those  matters  'only  which,  had  they  not  been  so 
denied,  would  have  avoided  the  plea.  And  I  am  only  surprised,  con- 
sidering the  various  statements  which  have  been  introduced  into  the  bill  for 
that  purpose,  that  the  pleader  has  succeeded  in  answering  only  those  passages 
of  the  bill,  which,  in  my  opinion,  he  was  alone  bound  to  answer,  leaving  those, 
which,  if  answered,  would  have  overruled  his  plea,  to  be  met  by  the  aver- 
ments of  the  plea. 

I  think  that  the  plea  is  right,  and  that  it  must  be  allowed. 

Plea  ailowed.[3] 

[1]  Vid«  Jenny  y,Be§t,  1  Sim.,  373. 

[2]  Vide  Du  Vigier  v.  Lee,  2  Hare,  326. 

[3]  "  A  pure  plea  of  the  statute  [of  limitationB]  is  no  bar,  where  there  are  circurostances  stated  in 
the  bill,  which  take  the  case  out  of  it,  as  an  offer  to  account,  an  acknowledgment  of  the  debt,  s 
promise  to  pay,  or  to  do  what  was  right  and  just,  or  a  promise  to  pay  when  assets  came  to  hand, 
unless  the  plea  be  accompanied  with  an  averment  or  answer,  destroying  the  force  of  these  circum* 
stances.'*  Kent,  Ch.,  Kane  v.  Bloodgood,  7  Johns.  Ch.  Rep.  134.  Story,  J.  speaking  of  the  pki 
of  the  statuts  of  limitations  in  the  particular  case  before  him,  says :  "  It  is  a  dry,  naked  plea  of  the 
statute  of  limitations,  without  any  averments  negativing  the  special  matters  set  up  in  the  bill, 
which,  if  true,  would  avoid  the  operation  of  the  statate.  I  take  it  to  be  dear,  that  the  plea  should 
Qontain  in  itself  such  averments ;  and  the  answer  in  support  thereof  diould  also  contain  a  fall  dis- 
covery of  the  matters  so  set  up  io  avoidance  of  the  bar.  It  is  not  sufficient  for  the  answer  alone  to  oe- 
gative  such  matters ;  for  it  is  mere  matter  of  discovery  ;  but  the  plea  should  in  itself,  if  true,  con- 
tain a  complete  bar."  Siearne  v.  Page,  1  Story's  Rep.  212.  As  to  the  plea  of  the  statute  of  limi- 
tations, and  the  answer  by  which  it  should  be  supported,  see  further,  The  People  v.  Evereei,  4  Hill, 
73.  Foley  v.  Hill,  3  Myl.  &Cr.  475, 481;  n.  2.  Harpending  v.  The  MinUler,  ^.  of  the  Reftmn- 
ed  Protettani  Dutch  Church  of  the  City  ofN.  F.,  16  Peters,  455.  Goodrich  v.  PendUt4m,  3  Johst. 
Ch.  Rep.  384  Kane  v  Bloodgood,  7  Johns.  Ch.  Rep.  90.  Bogarduo  v.  Trinity  Church,  4  Paife, 
178.  Jermy  v.  Best,!  Sim.  373.  MacGregorv,  The  East  India  Co.,  2  Sim.  452.  ForUtr. 
Skelton,  8  Sim  ,  335.  As  to  answer  overruling  plea,  see  further  Dtnus  v.  Locoek,  3  Myl.  &*  Cr 
235.  Kay  v.  Marshall,  1  Keen.  197,  and  n.  1,  ibid.  Bogardus  v.  Trinity  Church,  4  Paige,  19<h 
Weed  V.  Smull,  7  Paige,  573.     Chadwick  v.  Broadwood,  3  Beav.  540.    Story's  £q.  Plead,  i  688. 
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« 

IS30 :  25Ui  and  36th  Febnxary. — Account ;  Solicitor  And  Client ;  Jurisdiction. 

A  eommittee  appoiiited  by  the  infaabltftnta  of  M.,  employed  the  plaintiS,  as  their  solicitoiv,  to 
ippiy,  to  FbrliaoiMit,  for  tat  act  for  eonstradtiaj;  a  dock.  The  piaiatifl&i  in  the  course  of  their 
•opIeyBMBli  paid  oontMerable  sums  to  enginaeri,  witnesses^  parliamentary  agents,  and  Tarions 
other  peiwiM ;  and  a  large  sum  became  due  to  them,  tor  their  own  costs,  and  several  liabilities 
vere  eiisting  against  them.  The  plaintiffii  at  different  times  received,  through  bankers  and 
otheit,  various  sama  on  account  of  what  was  due  to  them,  but  Were  unable  to  obtain  payment 
•f  the  balanea:  vpon  which  they  filed  a  bill  against  some  of  the  members  of  the  committee, 
•UcfiBg  thatt  of  Iho  other  members,  some  were  out  of  i^t  jurisdiction,  and  others  were  dead  and 
tiieir  peiBonai  representatives  unknown,  and  praying  that  the  defendants  might  come  to  an  ac- 
eoBot  with  them,  and  pay  to  them  the  balance,  (which  was  stated  to  be  3232Z.  Is.  4d.,)  or  such 
balance  as,  on  taking  the  account,  should  be  found  due,  and  also  to  indemnify  them  against  the 
eiatiBg  liabiUtiea.     A  demurrer  to  the  bill  was  allowed. 

At  a  meeting  of  inhabitants  of  Monkwearmouth,  held  in  November,  1831, 
a  coaimittee  was  formed  consisting  of  certain  persons,  some  of  whom  were 
the  defendants  to  the  bill,  for  the  purpose  of  constructing  a  dock  on  the  north 
aide  of  Sunderland  Harbor ;  and  the  plaintiffs.  Messrs.  Allison  & 
.Abbs,  were  appointed  by  and  *as  the  solicitors  of  the  committee,  to  [*584J 
take  the  preliminary  steps  and  to  conduct  an  application  to  Parlia- 
ment, dnring  the  then  ensuing  session,  for  obtaining  an  act  for  carrying  the 
nadertaking  into  effect ;  and  they  were  also  instructed,  by  the  committee,  to 
take  the  requisite  measures  for  opposing  a  bill  which  had  been  introduced, 
into  the  House  of  Commons,  by  other  parties,  for  constructing  a  dock  on  the 
south  side  of  the  harbor.  The  plaintiffs  succeeded  in  procuring  that  bill  to 
be  rejected  by  a  committee  of  the  House  of  Commons,  and  also  in  getting 
their  own  bill  passed  by  that  House :  but  it  was  rejected,  by  the  House  of 
Lords,  on  the  16th  of  July,  1832. 

The  bill  which  was  filed  against  twenty-five  members  of  the  committee, 
alle^d,  after  stating  as  above,  that  the  plaintiffs,  in  the  progress  of  such  pro- 
ceedings, up  to,  and  after  that  day,  incurred  considerable  costs,  charges,  and 
expenses,  and  laid  out  divers  sums  of  money,  and  became  entitled  to  consid- 
erable sums  for  their  fair  and  just  charges,  and  remuneration  for  their  pains, 
trouble  and  professional  services  as  such  solicitors  of  the  committee,  amount- 
ing to  7068/.  13^.  6rf.,  besides  existing  liabilities  to  the  amount  of  293/.  Is, 
5A,  against  which  the  committee  ought  to  indemnify  the  plaintiffs :  that  the 
committee  had  paid  the  plaintiffs,  in  respect  thereof,  divers  sums  of  money, 
amounting,  in  the  whole,  to  3856/.  12^.  Id.,  and  there  still  remained  due,  to 
tbe  plaintiffs,  the  balance  of  3232/.  1^.  4rf.,  besides  the  said  existing  liabili- 
ties :  that  the  plaintiffs,  on  the  25th  and  26th  days  of  June,  1838,  caused  a 
statement  of  account  signed  by  them,  (a  true  and  correct  copy  whereof  was 
annexed  to  the  bill,)  to  be  delivered  to  each  of  the  defendants.  The  bill 
charged  that  the  defendants  and  the  other  members  of  the  committee 
alone  'employed  the  plaintiffs,  on  their  own  account ;  and  that  the    [*686] 
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committee  obtaiDed  certain  voluntary  subscriptions  of  specific  amoonts  ib 
in  aid  of  their  own  liability  towards  the  general  expenses  of  thesaidpioceed- 
ings,  and  not  merely  the  expenses  of  the  plaintiffs,  in  respect  of  which  sub- 
scriptions, they  had  received  more  than  they  had  paid  to  the  plaintifis^and 
some  of  which  subscriptions  they  bad  neglected  to  recover,  and  that  such 
subscriptions  were  obtained  by  and  as  liabilities  imnirred  to  the  coiDimUse 
and  not  the  plaintiffs,  and  the  plaintiffs  never  had  any  remedy  for  the  le- 
covery  thereof :  that,  of  the  other  members  of  the  committee,  some  were  dead 
and  their  personal  representatives  were  unknown  to  the  plaintiffs,  and  the 
others  were  residing  out  of  the  jurisdiction  of  the  court,  bi  {daces  uaknovn 
to  the  plaintiffs,  and  such  representatives  and  other  members,  were  too  ao- 1 
merous  to  be  made  parties  to  .the  suit.    The  bill  contained  the  usual  charge  I 
as  to  the  defendants  having,  in  their  possession,  books,  &&,  relating  to  th< 
matters  aforesaid :  and  it  prayed  that  they  might  be  decreed  to  come  to  a  just 
and  fair  account  with,  and  to  pay  to  the  plaintiffs,  the  balance  of  3232/.  k 
4d.,  or  such  balance  as  should,  on  taking  such  account,  be  found  due  totba 
plaintiffs,  and  also  to  indemnify  them  against  the  liabilities  amounting  ts 
293/.  Is.  Sd. 

The  copy  of  the  account  which  was  annexed,  by  way  of  schedule,  to  ihe 
bill,  contained,  on  the  debit  side,  sums  paid  to  engineers,  surveyors  and  wiK 
nesses,  and  to  different  persons  for  printing  and  advertisements,  boring  for 
foundations,  coach  hire,  tavern  expense^,  &c.  The  largest  items  were  the 
parliamentary  agent's  bill,  bill  of  costs,  charges  and  expenses  inclod- 
[•586]  ing  counsels'  fees  'and  bill  of  costs  exclusive  of  agency.  On  tte 
credit  side  were  entered  sums  remitted  to  the  plaintiffs  through  difler- 
ent  bankers  and  received  by  them  from  different  individuals,  not  parlies  to 
the  suit.  The  largest  item  on  this  side  of  the  account  was,  '^  By  cash  k 
subscriptions  paid  to  Wm.  Allison,  6502.  14^."  The  items  in  the  list  of  lis- 
bilities  were  of  the  same  description  as  those  contained  on  the  debit  side  of 
the  account. 

Twenty  three  of  the  defendants  demurred  to  the  bill  for  wantofcquitV; 
and  because  the  personal  representatives  of  such  of  the  late  members  of  tbe 
committee  as  were  stated,  in  the  bill,  to  be  dead,  were  not  made  parties  to  the 
suit. 

Mr.  Jacob  and  Mr.  Stevens,  in  support  of  the  demurrer : — There  is  nothing 
in  this  case  which  affords  any  ground  for  coming  into  equity.  The  object 
of  the  plaintiffs  is,  merely,  to  obtain  payment  of  their  bill  of  costs,  but  there 
is  no  privilege  which  entitles  a  solicitor  or  a  parliamentary  agent  to  sue,  in 
this  court,  for  that  purpose.  The  plaintiffs  ought  to  have  brought  an  actioo, 
selecting  two  or  three  of  the  most  wealthy  members  of  the  commitleeasde- 
fendants.  There  is  no  pretence  of  any  disputed  account,  or  that  there  is  any 
impediment  to  the  plaintiffs  proceeding  at  law,  nor  are  there  any  cross  d^ 
mands.    It  is  laid  down,  in  Dinwiddie  v.  Bailei/f(a)  that,  in  order  to  sos- 

(a)  6  Ves.  13S. 
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(liD  a  bill  for  aa  account,  there  must  be  mutual  demands.  The  allegation 
that  some  of  the  members  of  the  committee  are  dead  and  that  their  personal 
representatives  are  unknown  to  the  plaintiffs,  is  not  sufficient  to  dis- 
pense with  their  being  made  parties.  *The  plaintiffs  ought  to  have  [*687] 
added,  that  the  defendants  knew,  but  refused  to  discover  who  the  per- 
sonal representatives  were.  Besides,  the  allegation  is  in  the  conjunctive,  and 
is  qoite  consistent  with  the  plaintiffs  knowing  who  are  the  representatives  of 
ill  the  deceased  members  except  one. 

Mr.  Knight  Bniee  and  Mr.  Willeoeky  in  support  of  the  bill : — The  sul^ 
ject  of  the  demand  is  a  bill  of  costs  qpt  taxable.  In  a  case  between  principal 
and  agent,  the  mere  statemc^nt  of  a  bill  of  such  magnitude  as  is  due  to  these 
plaintifl^i  is  quite  sufficient ;  and,  moreover,  there  have  been  receipts  and 
pnycnents  on  both  sides.  The  schedule  annexed  to  the  bill,  shows  that  vari- 
OQS  payments  have  been  made  by  the  plaintiffs,  and  that  sums  have  been 
TGceivd,  by  them,  from  different  individuals ;  and  also  that  there  are  several 
habilities  outstanding  against  them :  so  that  it  is  not  the  common  case  of  a 
bill  of  costs,  but  it  is  a  fit  subject  for  a  bill  for  an  account.  Besides,  an 
order  for  taxation  is  equivalent  to  a  decree  for  an  account ;  and,  as  the  plaintiff^ 
are  precluded  from  taxation,  they  are  entitled  to  a  decree  for  an  account ; 
m-tre  especially  as  the  case  is  of  such  a  nature  that  no  jury  could  do  the  plain- 
tiffs justice.  Coekburnv.  Thompson^{a)  CtUlen  v.  The  Duke  of  Queens- 
herry^b)  This  latter  case  shows  that,  when  there  is  a  great  number  of  per- 
sons liable  to  be  sued,  a  court  of  equity,  in  order  to  prevent  the  remedy  from 
bcin?  lost,  will  act  against  some  of  them.  Horsley  v.  Bell,{c)  Meriel 
V.  Wymondsoldj{d)  Douglas  v.  HorsfaU^fe)  *Meux  v.  Maltby,{f)  [•588] 
Eaton  V.  Bell  J  g)  Horsley  v.  Bell  is  this  very  case ;  and,  if  the 
conrt  allows  this  demurrer,  it  will  overrule  that  case. 

The  allegation  that  some  of  the  members  of  the  committee  am  dead  and 
their  personal  representatives  unknown  to  the  plaintiffs  and  that  others  are 
Rsijent  out  of  the  jurisdiction,  is  in  the  ordinary  language,  and  effectually 
disposes  of  all  the  members  except  the  defendants. 

Oq  the  case  o(  Meriel  y,  Wymondsold  being  cited  his  Honor  said  he 
^nbted  whether  that  case  would  be  followed  at  the  present  day. 

The  Vicb-Chan'cbllor  : — I  do  not  see  how  this  case  differs  from  the 
common  case  of  an  attorney  suing  for  the  amount  of  his  bill  of  costs ;  and  it 
is  quite  new  to  say  that,  because  part  of  the  amount  has  been  paid,  the  attor- 
ney is  at  liberty  to  file  a  bill  for  an  account.  The  relief  asked,  is  in  fact, 
nothing  more  than  taxation  and  payment. 

The  bill,  merely,  represents  that  buisiness  has  been  done  by  the  plaintiffs, 
tt  solicitors  to  the  committee,  in  soliciting  one  bill  in  Parliament  and  oppo- 
^S  Another,  which  involves  the  necessity  of  procuring  evidence  to  be  laid 

10  IS  Vet.  321.  (6)  1  Bio.  C.  C.  101,  and  1  firo.  P.  C.  396. 

ft)  1  Bm.  C.  C.  101,  note ;  and  Amb  770.         (e)  Hard.  205.        ( /)  2  Sim.  6l  Sta.  184. 
(f )  S  SwaiiiL  277  :  wf  283.  (a)  5  Barn.  &  Aid.  34. 
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before  the  two  Houses  o(  Parliament :  and  I  see  notbiog  that  carries  ths 
case  beyond  that  of  an  attorney  acting  for  his  client  There  is  no  representa- 
tion that  the  plain tifl^  received  any  moneys  as  agents  for  or  od  the  account 

of  the  committee,  but  only  on  account  of  their  bill  of  costs. 
[*689]        *In  the  case  in  Hardres,  the  bill  was  filed  not  only  against  the  two 

undertakers  for  the  parish  in  respect  of  their  liability  under  the  agcee- 
ment  which  they  had  entered  into  with  the  plaintiff,  but  also  against  other 
parties  who  had  agreed,  with  the  undertakers,  to  pay  their  own  shares  of 
he  expenses  of  the  work :  and  one  ground  upon  which  the  court  seenis  to 
have  entertained  the  suit,  was  that  the  ]]|aintiff  required  a  discovery  of  the 
agreement  between  them  and  the  undertakors.(a)  This,  however,  is  not  a 
case  of  discovery. 

In  the  case  of  CtUlen  v.  The  Duke  of  Queensberrp^  the  principal  point, 
certainly,  was  whether  those  noblemen  and  gentlemen  who  instituted  the 
club,  could  be  made  liable  in  the  absence  of  the  other  members  of  it.  The 
subject  matter  of  that  suit  was  of  so  complicated  a  nature,  that  it  was  fitter 
for  a  court  of  equity  than  a  court  of  law :  and  the  relief,  that  was  asked  as  to 
the  sale  of  the  house,  the  payment  of  the  mortgage  and  other  matters,  coold 
not  have  been  had  at  law.  That,  case,  however,  stands  as  an  insulated  case. 
In  H&rsley  v.  Bell,  it  is  admitted  that  the  defendants  employed  the  plain- 
tiff to  make  the  cuts  and  do  the  works  in  prosecution  of  the  scheme,  at 

certain  prices;  and  gave  orders  for  that  purpose  at  their  seven! 
[*690]    'meetings:  and  it  is  stated  that -the  sums  which  had  been  paid,  to 

the  plaintiff,  being  upon  account  generally,  it  would  be  difficult  to 
proceed  at  law*  According  to  the  report  in  Ambler,  the  Judges  and  the 
Lord  Chancellor  were  of  opinion  that  the  commissioners  who  acted  under  the 
trusty  were  personally  liable  to  all  the  contracts,  as  well  those  that  were  made 
at  the  meetings  when  they  were  not  present,  as  at  the  meetings  when  they 
were  present  Whether  that  could  be  done  at  law  was  a  very  nice  question. 
It  appears  then  that  both  in  CuUen  v.  The  Duke  of  Queenebeny  and  in 
Horsley  v.  Belly  relief  was  asked  which  could  not  have  been  had  at  lav. 
Neither  of  those  cases  at  all  approaches  this :  and,  if  I  were  to  allow  this  bill, 
the  consequence  would  be  that,  whenever  a  dispute  arose  between  a  solicitor 
and  his  client  respecting  the  amount  of  his  bill  of  costs,  a  bill  would  be  filed 
for  an  account,  for  the  purpose  of  annoying  the  client. 

My  opinion  is  that  the  authorities  which  have  been  cited  in  support  of  this 
bill,  do  not  apply;  and  that  the  demurrer  ought  to  be  ailowed.[l] 

(a)  Tb«  report  of  tfaa  cuo  alluded  to  in  the  text,  concludefl  thoa :  '*  And,  per  curiam,  the  plaifl- 
tiffmuflt  have  relief  against  the  undertakers,  especially  in  this  case,  because  the  written  agreement, 
which  is  his  evidence,  h  in  the  hands  of  one  of  the  defendants ;  and  the  nndertakeis  most  htn 
their  remedy  against  the  rest  of  the  parish."  The  court,  therefore,  seenii  to  have  deoided  that  the 
bill  was  not  sustainable  against  any  of  the  defendants,  except  the  undertakers  for  the  parish. 

[1]  "  To  sustain  a  biH  for  an  account,  there  must  be  mutual  demandt,  and  not  merely  psymentt 
by  way  of  set- off  A  single  matter  cannot  be  the  subject  of  an  account  There  mart  be  a  eene* 
of  transactions  on  one  side,  and  of  payments  on  the  pther."    Kent,  Ch.,  P&rter  r,  Sptneer,  9Jot9' 
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*Grim8Hawb  V.  Pickup.  f*591] 

1^33 ;  Ifl  March. — Will ;  Construction  ;  or  read  and. 

TeiUtor  dcTiaed  hiii  eatalea  to  his  sou,  if  M  should  attain  the  age  of  twenty-three  years  or  should 
Wmamed  with  the  eooaent  of  his  trostees,  which  should  first  happen,  mnd  to  his  heirs  and  as- 
■IBS,  ahsslatelyy  for  ever.  And  in  «as6  his  son  shoiild  die  without  attatninj(  snoh  age,  off  bemf 
married  with  such  consent  as  aforesaid*  should  die  without  lawful  issue^  or  such  issue  should  di# 
under  the  age  of  twenty-one  years,  then  to  the  testator's  daughtere,  as  tenants  in  common,  and 
the  heirs  of  their  bodies.  The  son  married,  under  the  age  of  twenty-three  with  the  consent  of 
the  tmslees,  and,  afterwards,  attained  that  age.  Held  that  the  son  was  seised  of  an  absolute  es* 
ttte  io  foe :  cr»  if  not,  that*  aodsr  the  wtordi  of  the  gift  over, "  ihail  die  wSlhout  lawfol  isMie,** 
he  vas  seised  of  «o  estate  tail,  those  words  not  being  confined  by  thie  words,  '*  or  such  issue 
•hall  depart  this  life  under  the  age  of  twenty-one  years,"  to  dying  without  issue  living  at  his 
death ;  and,  consequently,  that  he  could  make  a  good  title  to  the  di^vised  estates^ 

Nicholas  Grimshawe,  the  plaiotiff's  father,  by  his  will,  dated  the  11th 

of  January,  1830,  devised  his  real  estates  unto  Thomas  Brooks  and  Richard 

Eastwood,  their  heirs  and  assigns,  to  the  use  of  the  said  Thomas  Brooks 

and  Richard  Eastwood,  their  executors,  administrators  and  assigns,  for  the 

tern  of  1000  years,  to  be  computed  from  the  day  of  his  decease,  without 

impeachment  of  waste,  upon  and  for  the  trusts,  intents  and  purposes  there* 

efiei  expressed  and  declared  of  and  concerning  the  same ;  and,  after  the 

expiration  or  other  sooner  determination  of  the  said  term  of  1000  years, 

aod,  ia  the  meantime,  subject  thereto  and  to  the  trusts  thereof,  to  the  use 

of  the  plaintiff,  if  he  should  attain  the  age  of  twenty-three  years  or  should 

he  married  with  the  consent  in  writing  of  the  trustees  for  the  time  being 

of  the  willj  (which  should  first  happen,)  and  to  his  heirs  and  assigns  afr- 

idutelyfor  ever  :  and^  in  case  the  plaintiff  should  depart  this  life  with- 

oui  attaining  such  age^  or^  being  married  with  such  consent  as  aforesaid^ 

Aould  die  without  lawful  issue^  or  such  issue  should  depart  this 

life  under  the  age  of  twenty-one  years^  *then  to  tlie  use  of  the  tes-    [*692] 

titoi's  daughters,  Jane,  Elizabeth  and  Ann,  equally  to  be  divided  be-  ^ 

tween  and  among  them,  share  and  share  alike,  and  they  to  take  as  tenants  in 

commoQ  and  not  as  joint  tenants,  and  the  heirs  of  the  body  and  bodies  of  all 

vid  every  the  said  daughters  issuing ;  with  cross  remainders  amongst  them 

upon  failure  of  issue  of  any  or  either  of  them ;  and,  if  there  should  be  but 

oae  such  daughter,  to  the  use  of  such  remaining  or  only  daughter  and 

the  heirs  of  her  body;  and,  for  default  of  such  issue,  to  the  use  of  the  said 

T.  Brooks  and  K,  Eastwood,  and  their  heirs,  in  trust  for  the  only  benefit  of 

^'m.  Heap^  the  natural  son  of  the  testator,  during  his  life,  without  impeach* 

iMnt  of  waste ;  and,  from  and  after  the  determination  of  that  estate,  in  trust 

lor  such  person  and  persons,  and  to  and  for  such  estates  or  interests  and  ends, 

iotents  and  purposes,  as  the  said  Wm.  Heap,  should,  in  manner  therein  men* 

^^p>171.  And  see  Fowle  y.  Latoraton't  Ex'r,  5  Peters,  495-  Hunter^ •  £jr*r«T.  SpoU- 
"^t  1  WiriL  145.  Smith  ▼.  Mark;  9  Randolph's  (Va.)  Rep.  449.  Am.  Ch.  Dig.  Aocpnnt,  L 
J'nrfictiao,  VII. 
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tioDed,  appoint,  and,  in  default  of  such  appointment,  in  trust  for  the  right 
heirs  of  the  said  Wm.  Heap  for  even 

The  testator  died  in  1S30,  leaving  the  plaintiff,  who  was  then  under  a^e, 
his  heir  at  law.  The  term  of  1000  years  was  afterwards  mer^^ed,  the  trusts 
of  it  having  been  pc^rformed.  The  plaintiff  attained  twenty-three  in  1838; 
but,  previously  thereto,  he  bad  married,  with  the  consent  in  writing  of  East- 
wood, who  had  survived  his  co-trustee,  Brooks. 

The  bill  was  filed  to  compel  the  specific  performance  of  an  agreement,  be« 
tween  the  parties,  for  the  sale  of  part  of  the  estates  devised  to  the  plaintii 
It  prayed  (amongst  other  things,)  that  it  might  be  declared  that  the  plaintifil 
upon  his  attaining  twenty-three,  became  and  was  entitled,  under  the 
[*693J    will,  to  an  absolute  and  indefeasible  *estate  of  inheritance,  in  the  pro- 
perty agreed  to  be  sold. 

The  answer  objected  that  the  devise  in  the  will,  was  not  sufficient  to  rest^ 
in  the  plaintiff,  an  absolute  estate  of  inheritance  in  fee  simple  in  the  premises: 
for,  as  he  had  married  with  the  consent  of  the  surviving  trustee  of  the  will, 
his  estate,  in  case  he  should  die  without  lawful  issue  or  such  issue  shoald 
depart  this  life  under  the  age  of  twenty-one  years,  would  be  defeated  by  the 
limitation  or  executory  devise  over  in  favor  of  his  sisters,  and,  failing  such 
sisters  and  their  issue,  then  in  favof  of  Wm.  Heap. 

Mr.  Knight  Bruce  and  Mr.  WUbrakam^  for  the  plaintiff: — The  testator 
first  devises  his  estates  to  the  plaintiff  and  his  heirs,  absolutely  for  ever,  if  be 
should  attain  twenty-three  or  should  be  married  with  the  consent  in  writing  of 
the  trustees:  therefore,  in  either  of  those  events,  the  plaintiff  takes  the  fee. 
The  testator  then  proceeds  to  give  the  estates  over,  in  case  the  plaintiff 
should  die  without  attaining  twenty-three,  or,  being  married  with  such  consent 
as  aforesaid,  should  die  without  lawful  issue  or  such  issue  should  die  under 
twenty-one :  and  the  question  is  whether  the  word,  or,  which  precedes  the 
words,  ''  being  married,"  must  not  be  read,  and  1  If  it  is  taken  literally,  the 
issue  would  be  excluded  if  the  plaintiff  married,  with  consent,  and  died  under 
twenty-three;  And  he  would  be  placed  in  a  worse  situation  by  marrying  with 
consent,  than  if  he  had  married  without  consent :  for  on  attaining  twenty-three, 
he  takes  the  fee  although  he  may  have  married  without  consent.  It  cannot 
be  supposed  that  the  testator  intended  anything  so  irrational.  All  that  the 
testator  meant  was  to  postpone  the  absolute  power  of  disposition 
[*594]  *until  his  son  attained  twenfy-three;  and,  when  his  son  attahis  that 
age,  the  contingency  ends,  and  he  takes  an  absolute  interest  Fair- 
field  V.  Morgan.{a) 

If  the  plaintiff  does  not  take  a  fee  simple  absolute  under  the  first  words, 
he  takes  an  estate  tail  under  the  words  of  the  gift  over :  and,  therefore,  he 
can  acquire  the  fee,  if  he  has  not  got  it  already. 

Mr.  Jacob  and  Mr.  Leunuj  for  the  defendant : — ^If  the  words,  "  die  without 

(a)  3  Ntw  Rep.  38. 
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lawfnl  issue,''  had  stood  by  thMiselves,  then  they  might  haye  had  the  effect 
of  giving  the  plaintiff  an  estate  tail ;  bnt  they  are  followed  by  the  words,  "or 
such  issue,  shall  depart  this  life  under  the  age  of  twenty-one  years,"  and,  as 
(he  latter  event  is  included  in  the  former,  the  testator  must  be  held  to  have 
nieant  to  limit  the  estates  over  in  the  event  of  the  {daintiff  not  leaving  any 
issue  living-  at  his  death  who  should  attain  twenty-one,  that  is  to  give  the 
plaintiff  an  estate  in  fee,  with  an  executory  devise  over  in  that  event.  Merest 
r.  James.{a) 

It  is  true  that  there  are  many  cases  in  which  the  word  or  may  be  read 
and  :  but  that  cannot  be  done  in  a  case  like  the  present,  where  it  would  have 
tbeefiiBCt  of  niakin«r  the  language  of  the  will  less  grammatical  or  less  sensible, 
la  which  ever  way  that  word  is  read,  it  leads  to  consequences  which  the  tes- 
tator, if  he  was  a  sensible  man,  could  not  have  intended. 
The  Yice-Chancellor  : — ^The  case  stands  in  this  situation. 
The  testator  has,  in  the  first  instance,  given  his  estate :  "  To  the 
use  of  my  son  Thomas  Grimshawe,  if  he  shall  ^attain  the  age  of    [*695] 
tventy-three  years  or  shall  be  married  with  the  consent  in  writing  of 
the  trustees  for  the  time  being  of  this  my  will,  which  shall  first  happen,  and 
to  his  heirs  and  assigns  absolutely  for  ever."    There  he  has  made,  if  I  may 
096  the  expiession,  two  devises  in  fee  simple  by  one  sentence.    He  has  used 
the  words,  '^  his  heirs  and  assigns  for  ever,"  once  only :  but  he  has  spoken 
of  two  contingencies  in  one  sentence.    Then  the  difficulty  soems  to  me  to  arise 
frooi  his  having  given  the  estate,  absolutely,  to  his  son,  in  the  event  of  his 
attaining  twenty*three,  or  in  the  event  of  his  marrying  before  that  age  with 
the  consent  of  the  trustees.    He  then  proceeds  to  consider,  ii^the  first  instance, 
the  case  of  his  son  not  attaining  twenty-three,  that  is,  to  consider  what  shall 
be  done  in  the  event  of  the  son  not  taking  at  all  under  the  first  contingency ; 
considering,  therefore,  the  negative  of  the  case  in  which  he  had  made  the 
first  gift.     The  second  part  of  the  sentence,  if  it  be  taken  as  it  stands,  would 
go  to  show  that  the  testator  was  not  considering  the  negative  of  the  second 
coQtibgency ;  but  that  he  was  considering  what  should  happen  in  case  that 
contingency  should  take  piece  (in  which  he  had  expressed  that  his  son  should 
have  an  interest,  absolutely,)  and  something  additional  should  happen :  and  it 
seems  to  me  a  very  singular  thing  that,  after  having  given  the  estate  to  his 
100,  in  fee  absolutely,  in  the  event  of  his  marrying  with  consent,  he  should 
give  it  over  (according  to  the  contraction  contended  for),  in  the  event  of  his 
son  being  married  with  consent  but  dying  without  leaving  lawful  issue  living 
at  his  death. 

Now  I  cannot  but  think  that  the  court  would  rather  struggle  to  make  the 
vord  or  be  read  there  as  and.    I  admit  that  there  would  be  some  awkward- 
ness in  the  phrase,  but  it  would  certainly  be  English.[l]    It  would 
be  an  'allusion,  if  I  may  use  the  expression,  to  a  double  death;  be-    [*S96] 


(«)  1  Brod.  &  Bing.  484. 

[1]  Vida  Hawket  t.  BMwtn,  antai  3$1|  and  notei  ibid. 
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cause  there  wanld  be  an  allusion  to  a  departing  this  life  without  attain- 
ing the'  age  of  twenty-three,  and  to  being  married  with  consent  and  dying 
without  leaving  issue.  Bnt  still  I  think  that  that  construction  might  be  sop- 
ported. 

Then,  as  to  the  other  construction,  that  is,  taking  the  words,  literally,  as 
they  stand.  The  testator  says :  "  I  give,  in  case  my  son  shall  be  married 
with  the  consent  in  writing  of  the  trustees  for  the  time  being  of  this  my  villf 
all  my  estates  to  him,  his  heirs  and  assigns  absolutely  for  ever;  and,  if  be 
die  without  leaving  lawful  issue,  then  over."  That  would  create  an  estate 
taiL[l]  But  it  is  said  that,  by  using  the  words  that  follow,  the  testator  has 
not  necessarily  shown  that  he  is  speaking  of  a  failure  of  issue  at  the  death  of 
his  son :  but  I  do  not  think  that  that  necessarily  follows.  He  says:  "  Or, 
being  married  with  such  consent  as  aforesaid,  shall  die  without  leaving  lawful 
issue,  or  such  issue  shall  depart  this  life  under  the  age  of  twenty-one  years." 
That  does  not  necessarily  show  that  he  is  speaking  of  a  failure  of  issue  at 
the  death  of  his  son.  He  is  speaking  of  a  general  failure  of  issue :  and  then 
he  alludes  to  the  case  of  their  being  issue  and  their  dyinsf  under  the  age  of 
twenty-one,  which  is  a  limited  portion  of  the  oontingency  which  is  expressed, 
generally  by  the  preceding  words.  But  it  is  not,  by  any  means,  necessary 
that,  because  he  has  used  words  which  have  very  little  meaning,  therefoit 
the  words,  *^  dying  without  leaving  lawful  issue,''  which  signify  a  general 
failure  of  issue,[2]  must  signify  a  leaving  of  lawful  issue  living  at  his  death. 

Upon  the  whole,  I  cannot  but  think  that,  supposing  the  first  construction  is 

not  adopted,  tjien  the  son  is  tenant  in  tail  and  can  make  a  good  title 

[*697]        *If  theiparties  wish  that  1  should  send  the  case  to  law,  I  will  do  it 

On  the  16th  of  April,  1839,  a  case  was  sent,  on  the  application  of  the  de- 
fendant, for  the  opinion  of  the  Court  of  Common  Pleas. 


Coster  v.  Coster. 

18S9 :  1ft,  IZih  and  iSth  Mareh«— HnslMaid  and  Wife. 

A  huaband  havinir,  witiiout  sufficient  caase,  eepanted  from  his  wife,  leaving  ber  impfOTided  for, 
three- fonrtbs  of  a  fund  in  court,  arising  from  property  bequeathed  to  the  wife,  waa  ordered  tfi 
be  settled  on  her  and  her  issue,  generally,  and  the  remaining  fourth,  to  be  paid  to  her  husbaiMi. 

A  PETITION  was  presented,  by  a  married  lady,  one  of  the  parties  to  the 
suit,  praying  that  the  Accountant  General  might  be  ordered  to  pay  to  the  peti- 
tioner, for  her  maintenance,  the  dividends  of  4660/.  three  and  a  half  percent, 
stock  and  1834/.  three  per  cent,  consols,  and  the  sum  of  46/.  cash,  standing  to 
the  account  of  the  share  of  the  residuary  estate,  of  the  testatrix  in  the  cause, 
bequeathed  to  the  petitioner. 

[1]  Vide  Roo9ev€lt  ▼.  Thurman,  1  Johns.  Ch.  Rep.  SSO.    Bumet  ▼.  Z^suntssn,  5  JehoSi  Ch.  R<^ 
35.    Kingiland  ▼.  Rapelye,  3  Edw.  Ch.  Rep.  1. 
[3j  Vide  JfMom6  t.  MilUr,  9  Paige,  365.   Oravti  ▼.  HicJti,  11  Sim.  549, 550. 
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nrhe  grounds  on  which  the  petition  was  supported,  were  that  the  husband 
m1  nin  away  with  the  lady  and  married  her  when  she  was  only  fourteen 
sats  and  ten  months  old ;  that,  after  having  lived  with  her  for  about  five 
Bfirs,  during  which  time  he  treated  her  with  great  violence,  he  deserted  her 
ithout  having  made  any  settlement  or  provision  either  for  her  or  for  a  child 
e  had  bad  by  her,  and  was  living  in  adultery  with  another  woman. 

Shortly  before  the  lady's  elopement,  the  bill  in  this  cause  was  prepared  for 
le  purpose  of  making  her  a  ward  of  court ;  but  the  marriage  took  place,  in 
itiemsey,  about  four  days  before  the  bill  was  filed. 

The  husband  also  presented  a  petition,  in  which  he  alleged  that    [*598] 
e  had  separated  from  his  wife  on  account  of  ber  improper  conduct  ; 
ad  prayed  that  one  moiety  of  the  before  mentioned  funds  might  be  trans- 
srred  to  him,  and  the  other  moiety  might  be  settled  on  his  wife  and  the  issue 
if  the  naarmge. 

Mr.  Knight  Bruce  and  Mr.  Stuart^  in  support  of  the  wife's  petition,  cited 
ignilar  v.  AguUar/^a)  Oxmden  v.  Oxendm^[b)  Ball  v.  CoutiSy{c)  and  1 
ioper,  Has.  and  Wife,  Jacob's  edit.  277,  278. 

Mr.  Jacob  and  Mr.  Willcock^  in  support  of  the  wife's  petition,  cited  Stein- 
net  z  V.  Halihin,{d)  Beresford  v.  Hobsonle)  Wright  v.  Morley,{f)  Green 
f.  Otte.iff) 

The  Vice-Chawcellor  : — ^Before  I  decide  the  question  as  to  whether  the 
nrhole  or  a  certain  portion  only  of  the  funds  ought  to  be  settled  on  the  wife, 
I  should  like  to  have  an  opportunity  of  looking  into  the  cases. 

The  iacts  of  the  case  appear  to  be  tiiese :  The  marriage  took  place  when 
the  yoang  lady  was  between  fourteen  and  fifteen  years  of  age.  The  bill  in 
this  suit  was  then  about  to  be  filed,  for  the  purpose  of  making  her  a  ward  of 
court :  but  I  cannot,  in  deciding  as  to  what  shall  be  settled  on  her,  take  into 
consideration  that  the  husband  married  her,  as  has  been  stated,  in  order  to 
prevent  her  being  made  a  ward  of  court.  She  was  not,  in  fact,  a 
ward  of  the  court,[l]  and,  therefore,  the  case  must  be  *cousidered  as  [*699] 
that  of  a  person  who  was  not  a  ward  of  court. 

The  parties  Uved  together  for  about  five  years ;  and  then  the  husband 
owing  to  some  circumstances,  the  particulars  of  which  are  not  very  fully 
disclosed,  thought  proper  to  abandon  his  wife.  I  cannot  but  suppose  that 
there  were  some  circumstances  which  were  deserving  of  inquiry,  because  an 

inquiry  was  made ;  but  the  result  of  it  was,  that  the  husband  was  satisfied 

that  there  was  no  ground  for  imputing  improper  conduct  to  his  wife.    He 

(«^  5  Madd.  414.      (i)  3  Vera.  493.        (c)  1  V.  &.  B.  292 ;  lee  303.     (4  1  Glyn  &,  Jam  64. 
vf)  1  MMld.368.       (/)  U  Vei.  12.         (^)  1  Sim.  &  Stu.  250. 

[1]  Bat  where  Uie  defendant  married  an  infant  under  twelve  years  of  age,  who  immediately 
M4red  her  ignorance  of  the  nature  and  conaequeuces  of  the  marriage,  and  her  dinent  to  it ;  the 
csvt  on  a  bill  fled  by  her  next  friend,  ordered  her  to  be  placed  nnder  ita  protection,  as  a  ward  of 
tbeeovt,  and  forbade  all  conreepondence  or  int^rconxM  with  her,  by  the  defendant  nnder  pain  of 
c««l«nipt  Afmmr  ▼.  H^,  S  Johni.  Ch.  Rep.  49.  As  to  contempt  in  eaaee  of  marriage  of  ward 
€(  eoQft,  aee  autboritie*  cited  3  Rum.  Sl  M.  669,  n.  (a) 
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states,  ho\»ever,  in  one  of  his  affidavits,  that  circumstances  afterwards  came 
to  his  knowledge  which  confirmed  his  opinion  of  the  guilt  of  his  wife.  But 
it  is  to  be  observed  that  he  does  not  mention  one  of  those  circumstances. 
The  statement  which  he  makes  is  vague  and  general,  incapable,  therefore,  of 
being  met  by  any  other  counter  statement. 

In  the  letter  which  he  wrote  to  his  wife,  after  the  inquiry  which  I  before 
alluded  to  had  taken  place,  he  says  that,  after  the  fullest  investigation,  he 
thinks  it  but  an  act  of  justice  to  declare,  that  he  attributes  the  calumnies 
which  had  been  circulated  respecting  her,  to  the  invention  of  some  mischie- 
vous  and  malicious  person  in  the  neighborhood :  and  adds :  ^'  I  am  aware 
that  circumstances  not  under  our  control,  oblige  us  to  live  opart  :**  but  what 
those  circumstances  were,  it  is  impossible  to  conjecture.  There  is  nothing 
whatever  to  explain  them.  But,  when  we  see  how  he  conducted  himself  im- 
mediately after  he  had  freed  himself  from  his  wife,  that  he  immediately  took 
another  woman  to  cohabit  with  him,  and,  after  living  with  her  for  some 
time,  sent  her  back  to  her  parents,  and  that  he  is  now  living  in  adul- 
[•600]  tery  with  another  woman,  1  cannot  but  'think  that  there  were  some 
other  motives  than  those  with  respect  to  which  he  wrote  that  letter, 
which  induced  him  to  sepurate  himself  from  his  wife. 

With  respect  to  his  violent  behavior,  there  is,  certainly,  some  variation  of 
testimony.  Certain  acts  of  violence  are  stated ;  but  it  is  said  they  were  owing 
to  the  sudden  irritation  produced  on  his  mind  by  the  communication  made  to 
him  of  the  circumstances  to  which  the  letter  relates.  '  Now  he  has  produced  no 
fewer  than  eleven  affidavits  relating  to  this  part  of  the  case,  some  made  by 
members  of  his  family,  and  others  by  persons  who  were  only  acquainted 
with  him :  and  it  is  very  remarkable  that,  in  those  affidavits  which  are  made 
by  die  former,  Ao  allusion  is  made  to  the  fact  of  his  having  a  mild  and  easy 
temper  and  a  peaceable  demeanor.  Those  who,  necessarily,  must  have 
known  him  best,  make  no  allusion  to  the  subject.[l j  It  is  his  acquaintance 
only,  who  speak  of  his  mild  and  amiable  disposition. 

[His  Honor  here  observed  upon  an  admission  which  •  the  husband  had 
made  in  one  of  his  letters,  which  confirmed  the  statements  as  to  the  violence 
of  his  temper  and  disposition,  and  then  continued  as  follows :] 

It  is  manifest  that  very  soon  after  the  separation  from  his  wife,  he  lived 
with  one  woman  and  then  with  another,  and  that  his  conduct  has  been  of 
the  foulest  kind :  and  where  I  find  these  marks  of  character,  I  must  be 
very  strongly  disposed  to  think  that  the  separation,  on  his  part,  was  not  well 
grounded,  and  that  I  shall  have  to  consider  this^as  a  case  in  which  the  hus- 
band has  separated  himself  from  his  wife,  not  on  any  clear  or  assignable 
grounds,  but  has  so  separated  himself,  and  has  so  conducted  himself  since 

[I]  A  siroilar  idea  appeals  to  have  weighed  with  Lord  Eldo&iii  WelMeyr,  TJU  DukwofBemi* 
/bri,  SRii98.27. 
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the  sepanUioD,  *that  it  is  almost  impossible  to  suppose  that  they   [601] 
can  ever  lire  together  again. 

Therefonj,  the  question  is  whether,  under  such  circumstances,  the  husband 
haring  made  oo  provision  for  his  wife,  it  will  be  right  for  this  court,  in  the 
first  place,  to  refer  it  to  the  Master  generally,  or  to  make  some  specific  de- 
claration, now,  as  to  n^at  shall  be  done  with  the  whole  income  or  the  whole 
capital.  And  I  cannot  but  think  that  it  would  be  most  convenient  to  all 
parties  (considering  the  length  of  these  affidavits  and  the  expense  of  them) 
that  the  court  should,  in  the  first  instance,  declare  what  should  be  done,  un- 
less there  is  any  reason  to  suppose  that  there*  are  circumstances  which  may 
be  developed  before  the  Master,  which  would  cause  some  other  line  of  pro* 
ceeding  to  be  adopted  by  the  court  than  that  which  would  appear  right  to  be 
adopted,  on  the  evidence  now  before  the  court 

I  shall,  however,  take  some  time  for  consideration,  before  I  declare  what 
m\\  be  my  final  decision  on  these  petitions. 

l^  March* — ^The  Vice-chancellor  : — In  this  case  the  husband  has 
presented  a  petition,  in  effect,  asking  for  one  moiety  of  the  fund  for  himself; 
and  he  asks  that  there  should  be  a  settlement  made,  of  the  other  moiety,  on 
Ills  wife  and  the  issue  of  the  marriage.  The  wife's  petition  asks,  in  effect^ 
to  ba?e  the  whole  income  of  the  funds  in  court  standing  to  her  account,  paid 
to  her ;  and  she  submits,  if  the  court  thinks  it  right,  that  there  should  also  he 
a  reference  to  approve  of  a  settlement :  and  the  real  question  is  what,  under 
the  circumstances  of  the  case,  the  court  ought  to  do. 

*I  apprehend,  from  the  cases  on  the  subject,  that  the  court  has  a     [*602] 

discretion  in  cases  like  the  present.    But,  at  the  same  time,  I  am  of 

oiHnkm  that  that  proposition  which  Sir  Thomas  Plumer  laid  down  in  the 

<^^  of  Beresford  v.  HobsoUy  is  true,  with  a  slight  limitation.    That  learned 

•'udge  ssys :  <<  Iq  no  case  has  the  whole  of  the  property  been  settled  on  the 

^fe  and  children.''[l]    And,  in  a  subsequent  part  of  his  judgment,  he  says  : 

*Iq  no  case  has  the  court  given  the  whole  to  the  wife."    Now  it  is  not  ex- 

Ktljr  traa  that,  in  no  case,  that  has  been  done ;  for  certainly  it  was  done  in 

the  case  of  Jeu:obs  v.  Amyatt  /(a)  with  respect  to  which  case,  however.  Sir 

T.  Plumer  infers,  though  it  does  not  appear  on  the  face  of  the  report  itself, 

^  the  order  that  was  there  made  was  an  order  by  consent.    It  certainly 

v^  a  peculiar  case ;  and  the  order  might  have  been  made,  not  strictly  with 

consent,  but  without  opposition  on  the  part  of  the  assignees ;  and,  with  that 

exception,  I  take  it  to  be  generally  true  that  the  court  never  gives  the  whole 

of  the  property  to  the  wife,  in  a  case  where  the  husband  has  deserted  the 

vife,  and  no  means  of  subsistence  for  her  can  be  obtained  from  him.    The 

[l]  Kent,  Ch.  referrixig  to  this  deeicion  of  Sir  T.  Plumer  sayt :  "  These  obienrattons  of  the  Vico- 
^hancellor  most  be  taken  under  Mme  qualification,  arising  but  of  that  case,  for  teyeral  authorities 
vbich  hiTe  been  already  referred  to,  are  in  contradiction  to  them,  if  taken  in  their  utmost  laU- 
tod*."    JTenfiy  ▼.  UdalU  5  Johns.  Ch.  Rep.  479. 

(«)  1  Midd.  376,  note. 
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court  has,  when  there  has  not  been  a  question  before  it  as  to  the  seUkment 
of  the  wife's  chose  in  action^  certainly  ordered  the  whole  of  the  income  of 
the  fund  to  be  paid  to  the  wife  till  further  order ;  and  many  such  orders  have 
been  made  from  time  to  time  ;[1]  and  I  have  made  some  in  the  course  of  this 
very  year;  but  in  this  case,  I  have  both  parties  applying,  and  I  do  not  think 
that  the  discretion,  whidh  it  is  clear  from  the  cases,  the  court  has,  would  be 

a  discretion  much  worth  having  if,  in  fact,  in  every  case,  the  discn^ 
[*603]     tion  was  to  be  exercised  by  giving  a  ^moiety  to  the  husband  and  a 

moiety  to  the  wife  t  and  it  does  appear,  from  what  has  actually  been 
done,  that  the  system  (which  is  pretty  general,  I  admit,)  of  giving  a  moiety 
to  the  husband  and  placing  the  other  moiety  in  settlement  for  the  wife  aod 
children,  has  not  always  been  pursued :  because  in  the  case  of  Wright  t. 
Morley,  (which  is  alluded  to  by  Sir  T.  Plumer,  and  in  which  he  states  what 
Sir  William  Grant  did,)  it  appears,  on  looking  at  the  case,  that  what  Sir  W. 
Grant  is  stated  to  haee  done,  was  not  exactly  the  thing  that  he  did ;  but  he 
would  have  done  it,  provided  only  a  certain  fact  had  been  made  out  in  e\'v 
dence.  He  sajrs,  in  page  twenty-three  t  '^  there  is  no  difficulty  in  giving  her 
the  remainder  for  her  separate  use  during  the  absence  of  the  husband :"  and, 
in  a  prior  part  of  the  case,  in  page  twenty-one,  he  says :  "  I  should  think  they 
(t.  e.  the  assignees)  dealt  fairly  and  even  favorably  towards  her,  if,  out  of 
260/.,  the  produce  of  this  fund,  they  allowed  her  to  retain  16W.''  The  hus- 
band had  previously  assigned  100?. ;  and  what,  therefore,  was  that  but  giv- 
ing to  the  wife  eight-thirteenths  of  the  whole  fund,  in  a  case  where  the  hus- 
band had  previously  made  an  assignment,  for  valuable  consideration,  of  five- 
thirteenths  ? 

Now,  in  this  case,  I  do  not  wish  to  repeat  the  circumstances  which  are  con- 
tained in  the  affidavits;  but  though  there  has  been  certainly  something  of 
misconduct  on  the  part  of  the  wife,  yet  I  cannot  but  think  that  this  case  is  a 
case  to  which  the  observation,  made  by  Lord  Eldon  in  the  case  of  Ball  v. 
CouttSj{a)  is  applicable.    His  Lordship  says:  ''As  to  the  conduct  of  this 

lady  herself,  it  would  require  much  more  attention  if  it  was  not  to  be 
f*604]    urged,  in  her  favor,  that  the  *transaction8  which  took  place  in  the 

circumstances  of  her  marriage,  might  have  led  her  into  that  miscon- 
duct which  is  now  made  the  subject  of  complaint."  I  mean  that  the  spirit 
of  the  observation  applies,  and  not  the  circumstances  to  which  Lord  Eldon 
alludes ;  because,  in  this  case,  we  have  these  circumstances  tinquestioDed, . 
namely,  that  the  husband  obtained  the  hand  of  his  wife  under  circumstances 
which  certainly  show  that  he  had  contributed  to  weaken  the  moral  principle 
in  her  before  marriage ;  and,  if  he  had  not  induced  his  wife  to  desert  her  mo- 
ther and  go  to  Guernsey,  there  is  reason  to  suppose  the  marriage  would  not 
have  taken  place  :  and  I  do  not  think  that  the  consent  which  the  mother  gave, 
on  application  made  by  him  to  her  for  that  purpose,  can  at  all  be  considered 

(a)  1  Ves.  iL  Bea.  304. 

[1]  Vide  Ri9him  t.  Cohb,  pott,  620. 
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IV  weakeDuig  the  effecl  of  the  general  observation ;  because  the  daughter 
vas  placed  in  such  a  situation  that,  morally  speaking,  the  mother  had  no 
dioice ;  and,  unless  she  had  consented  to  the  marriage,  it  is  pretty  obvious 
Ibt  a  much  worse  fate  would  have  awaited  her  daughter.  I  think,  thereforci 
duU  in  a  case  where  the  marriage  b^ins  under  such  inauspicious  circum- 
itinces  with  regard  to  the  conduct  of  the  husband,  less  weight  ought  to  be  at- 
tributed to  anything  like  subsequent  levity  or  indiscretion  in  the  wife,  or 
soroelhing  perhaps  deserving  a  worse  name,  though  it  must  be  observed  that 
liiere  is  no  evidence,  in  this  case^  to  show  that  anything  more  than  levity  or 
indiscretion  did  take  place  on  the  part  of  the  wife. 

I  cannot  but  think  that^  having  a  due  regard  to  the  general  proposition^ 
that  the  court  never  gives  the  whole  to  tlie  wife,[l]  and  having  a  due  regard 
to  the  exercise  of  the  discretion  which  this  court  unquestionably  has,  it  will 
be  right  to  make  this  order  now ;  and  I  say  to  make  it  now,  because 
I  really  think  that,  after  th^  very  ample  ^discussion  which  the  case  [*605] 
has  met  with,  both  in  statement  of  circumstances  and  affidavits  and 
a  lengthened  discussion  at  the  bar,  there  is  no  reason  to  hope  that  a  better 
conclusion  would  be  arrived  at,  by  sending  the  matter  to  the  Master,  than 
liie  court  can  now  make  for  itself.[2j 

1  think,  therefore,  the  right  order  to  make,  will  be  that  the  husband  should 
hare  one-fourth  of  the  whole  fund  paid  to  him,  and  he  must  pay  the  costs  of 
his  petition :  and  the  wife  shall  have  the  remaining  three-fourths  settled  on 
her  and  her  issue,  generally ;  but,  out  of  those  three-fourths,  the  costs  of  her 
petition  and  her  costs  to  be  incurred  by  the  reference  as  to  the  settlement,  must 
be  paid ;  and  it  appears  to  me  that  it  would  be  most  convenient  to  make  one 
order  on  each  petition ;  which  will  prevent  any  question  as  to  who  shall  have 
the  carriage  of  the  order.[3] 


•Miles  v,  Thomas*  [*606J 

1B39 ;  36th  and  27th  February. — Demurrer ;  Joint  Stock  Company  ;  Partnership  ;  JuriidiotioD. 

AAer  a  demnrrer  had  been  filed,  two  of  the  plaintiflb  procured  their  names  to  be  struck  out  of 
the  but.  Held  that,  as  that  act  was  not  done  by  the  remaining  plaintiffib,  the  bill  must  be  con- 
■derod,  on  the  arpiment  of  the  demurrer,  as  if  the  names  of  the  two  remained  on  the  record. 

Certain  penoos  entered  into  an  agfreement,  in  writing,  for  forming  tbemseives  into  a  joint  stock 
company,  to  be  called  the  Medway  Commercial  Shipping  Company ;  and,  by  one  of  their  rules » 
the  lirain  and  concerns  of  the  company,  were  to  be  under  the  managemeut  of  a  committee  ; 
Imt  no  time,  was  fixed  for  the  duration  of  the  company.  Four  of  the  members  of  the  company 
took  BpoB  themaelTca  the  exclusive  management  of  a  ship  belonging  to  the  company,  and,  being 
«bo«t  to  send  her  on  a  voyage  which  some  of  the  members  disapproved  of,  those  members  filed 

[M  Bat  see  Keumy  v.  Udatl,  5  Johns.  Ch.  Rep.  464.    S.  C.  on  appeal,  3  Cow.  590. 
m  For  cases  in  which  the  usual  course  has  been  dispensed  with,  and  an  order  made  without 
TtfineQee  to  the  Master,see  Russ.  dt  M.  113,  n.  9.  Am.  ed. 
[3]  As  to  the  wife's  equity,  see  esses  cited,  1  Keen,  73, 73,  m  iietts.  Am.  c4 
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a  bill»  praying  that  the  four  might  be  reatrained  from  interfering  with  the  wh^,  or  eaimnf  her  to 
■ail  on  the  intended  voyage,  and  from  laying  in  or  agreeing  for  any  cargo  or  freightt  othervM 
than  under  the  direction  of  the  committee,  and  that  they  might  deliver  up,  to  the  conuniltcf ,  til 
books,  dLc.»  in  their  pooManon,  belonging  to  the  ship  or  to  the  company. 

A  demurrer  for  Want  of  eqotty  was  allowed. 

SemhU,  that  the  court  will  interfere,  between  oo-partnen«  to  prevent  the  destmctiOB  of  the  paitaer- 
■hip  property,  although  a  dissolution  of  the  partnership  may  not  be  prayed. 

By  an  agreement  dated  in  April,  1S38,  ii  was  declared  and  agreed  that  the 
|)arties  thereto  should,  from  thenceforth,  be  and  continue  bound  to  each  other, 
in  co-partnership,  under  the  title  or  denomination  of,  The  Medway  Commer- 
cial Company,  subject  to  the  rules  and  regulations  thereinafter  declared ;  out 
of  which  was  that  the  affairs  of  the  company  should  be  managed  and  coq* 
ducted  by  a  committee,  consisting  of  five  trustees  and  fifteea  shareholders. 
Bat  no  time  was  fixed  for  the  duration  of  the  partnership. 

The  company  built  a  ship,  in  the  port  of  Rochester,  for  the  pur- 
[*607]  pose  of  trading  for  coals,  grain,  timber  apd  *other  articles  as  might 
be  deemed  advantageous  to  the  company :  and  the  committee  ap- 
pointed £.  Ridge,  one  of  the  shareholders,  the  captain  of  the  ship. 

The  bill  was  filed  by  nine  of  the  shareholders,  (some  of  whom  were  mem- 
bers of  the  committee,)  on  behalf  of  themselves,  and  all  the  other  share- 
holders (except  the  defendants  qu,)  against  C.  Thomas,  T.   Scrimes  and 
T.  Beaumont,  three  of  the  five  shareholders  in  whose  name  the  ship  was 
iegistered,(a)  and  against  E.  Ridge  the  captain,  alleging  that,  after  the 
ahip  had  made  six  voyages  under  the  direction  of  the  committee,  the  d^ 
fendants,  in  violation  of  the  rules  and  regulations  of  the  company,  took  upon 
themselves  the  exclusive  management  and  control  of  it :  that  the  ship  had 
recently  returned  with  a  cargo  of  coals,  from  a  voyage  performed  under  the 
orders  of  the  defendants ;  and  they  threatened  and  intended,  as  soon  as  she 
should  have  discharged  her  cargo,  to  send  her,  in  ballast;  on  another  voyage, 
but  where  or  to  what  port,  or  for  what  cargo  she  was  to  sail,  or  by  whom 
such  cargo  was  to  be  laid  in,  or  what  freight  she  was  to  earn,  the  defendaDts 
refused  to  divulge ;  that  the  company  had  sustained  a  loss  of  771.  10^.  on 
the  last  voyage  of  the  ship,  and,  if  she  were  allowed  to  sail  again  under  the 
direction  of  the  defendants,  the  injury  done  to  the  company  would  be  irre- 
parable.   The  bill  prayed  that  the  defendants  Thomas,  Scrimes  and  Beau- 
mont might  be  restrained  from  interfering  or  intermeddling  with  the  ship  or 
her  intended  cargo,  and  from  taking  any  measures  for  the  purpose  of  causing 
her  to  sail  from  the  port  of  Rochester,  or  for  laying  in  or  contracting  or 
agreeing  for  any  cargo  or  freight,  otherwise  than  under  the  direction  \ 
[*608]    of  the  'committee^  and  that  the  defendant  Ridge  might  also  be  re- 
strained from  sailing  from  the  said  port  on  board  the  ship,  or  doing 
any  act  or  entering  into  any  agreement  or  arrangement  respecting  her  or  her 
cargo,  otherwise  tlian  under  the  direction  of  the  committee ;  and  that  the  de- 

(a)  See  3  and  4  Wili  4,  c.  55,  ■  33. 
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adants  might  be  ordered  to  deliver  up  to  the  committeei  all  books  and  pa- 
*n  in  their  hands  belonging  to  the  ship  and  to  the  company. 
The  defendant  Ridge  demurred  to  the  bill  for  want  of  equity. 
After  the  demurrer  was  filed,  two  of  the  plaintiffs  procured  their  names  to 
J  struck  out  of  the  bill.    On  the  demurrer  coming  on  to  be  argued,  the 
ice-Chancellor  ruled  that,  as  the  striking  out  of  the  names  of  the  two  plain- 
Ss,  was  not  the  act  of  the  remaining  seven,  they  ought  not  to  be  prejudiced 
lereby ;  but  that,  on  the  argument  of  the  demurrer,  the  bill  must  be  consid- 
red  as  if  the  names  of  the  two  still  remained  on  the  record. 
Mr.  Jacobf  Mr.  Stuart^  and  Mr.  P aimer ^  appeared  in  support  of  the.de- 
mrrer. 

One  of  the  grounds  od  which  they  relied,  was,  that  the  bill  did  not  pray 
3r  a  dissolution  of  the  partnership,  and,  therefore,  it  would  be  contrary  to  the 
stablished  practice  of  the  court  to  grant  any  relief. 

Mi.  Kniffht  Bruce  and  Mr.  Stinton,  in  support  of  the  bill,  contended  that 
he  court  would  interfere,  between  co-parttiers,  in  order  to  preserve  the  pro- 
letty  of  the  partnership,  although  a  dissolution  was  not  prayed. 

The  Vick-Chancellor  having  observed,  in  the  'course  of  the  ar-    [*609] 
^unent,  that  the  company  was  a  mere  voluntary  society ;  and,  as  no 
:ime  was  fixed  for  the  continuance  of  it,  it  was  dissoluble  at  the  pleasure  of 
my  of  the  members,  delivered  judgment  as  follows  : 

I  am  of  opinion  that  the  court  ought  to  interfere  between  co-partners,  wher- 
erer  the  act  complained  of  is  one  that  tends  to  the  destruction  of  the  partner- 
ship property,  notwithstanding  a  dissolution  of  the  partnership  may  not  be 
pra7ed.[l]  In  this  case,  however,  I  am  not  asked  to  interfere  because  the 
ship,  which  is  the  subject  of  dispute,  is  in  danger  of  being  lost,  but  because 
she  is  about  to  be  sent  on  a  voyage  which  some  of  the  members  of  the  com- 
pany disapprove.  So  that,  in  effect,  I  am  asked  to  enforce  the  evanescent  au- 
thority of  a  certain  number  of  persons,  which  authority  ceased  as  soon  as  any 
oae  of  the  members  chose  to  rebel.  That  act  was,  in  itself,  a  dissolution  ; 
uid,  rebus  sic  stantibusj  I  have  no  .sort  of  jurisdiction  to  interfere.[2] 

The  demurrer  must,  therefore,  be  allowed.  _ 

[I]  The  Vice-chancellor,  ia  a  previous  casej  held  that  a  bill  praying  for  an  account  between 
pvinen,  without  praying  for  a  diasolutioni  was  demurrable.  Loscombe  v.  Rutsell,  4  Sim.  6.  He 
^"lifiei  himteir  by  previous  decisions  of  Lord  Eidon,  and  by  strong  reasoning  from  expediency, 
^'bterer  hints  may  be  suggested  to  the  contrary,  it  does  not  appear  to  the  Editor  that  there  is  any 
^Kcnptncy  between  the  case  in  the  text,  and  the  case  cited  in  this  note.  It  must  be  admitted, 
''*^^v«rt  that  some  shade  of  doubt  has  been  cast  on  the  decision  in  the  case  cited.  WaUworih  y. 
'^.  4  Myl.  Sc  Cr.  619 ;  and  see,  1  Story's  Eq.  §  667,  671  and  n.  1 ;  2  Story's  £q.  {  732,  a ; 
^  OB  Paitoerriiip,  ^  SOS  and  n.  1. 

i^l  Vide  WheeUr  ▼.  Vmt  Wart,  ante  193.  Nerat  ▼.  Bwrnand,  4  Russ.  260.  It  is  an  established 
Pnnciple  in  the  law  of  partnership,  that  if  it  be  without  any  definite  period,  any  partner  may  with- 
<inw  at  a  moment's  notice,  when  be  pleases,  and  dissolve  the  partnership.  The  Civil  Law  contains 
^^«  SUM  rale  on  the  subject.    3  Kent's  Comm.  53.     Story  on  Partnerahip,  }  269. 
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[•610]      *The  Corporation  op  the  Sons  of  the  Clergy  v.  Mose. 

1839:  7th  Much^-Attomey  General ;  Parties;  Charity. 

Testatrix  gave  6000L  stock  to  the  governon  of  the  charity  for  the  relief  of  poor  widows  and  chH- 
dren  of  clergymen,  the  dividends  to  be,  from  time  to  time,  applied  for  the  benefit  of  poor  widcwi 
and  maiden  daughteis  of  clergymen  of  the  Church  of  England  who  should  hare  attained  the  tgf 
of  thirty  years,  in  such  shares  and  proportions  as  the  gotemofs  of  the  said  charity  sboaM,  m 
their  discretion,  think  fit.  A  bill  claiming  the  legacy,  was  filed,  against  the  ezecntofs,  by  "  TVs 
GoTemors  of  the  corporation  of  the  Society  for  the  relief  of  poor  widows  and  children  of  Clergy- 
men, coiftnonly  called  the  Corporation  of  the  Sons  of  the  Clergy :"  H^ld  that  the  Attorney  Gen- 
eral was  a  necessary  party  to  the  suit,  the  legacy  not  being  given  upon  trusts  corresponding  with 
the  trusts  upon  which  the  corporation  held  their  general  property. 

The  plaintiffs  were  described  in  the  bill  as :  "The  Governors  of  the  Cor- 
poration of  the  Society  for  the  Relief  of  Poor  Widows  and  Children  of  Cler 
gymen,  commonly  called  The  Corporation  of  the  Sons  of  the  Clergy,"  and 
they  sued  on  behalf  of  themselves  and  all  other  members  of  the  corporation. 
The  bill  stated  that  Hannah  Phelp,  by  her  will,  dated  the  8th  of  June,  1821, 
gave  6000/.  consols  and  also  her  residuary  personal  estate,  to  the  defendants 
Mose  and  Holmes,  in  trust  for  her  three  sisters,  during  their  lives,  and,  after 
the  death  of  the  survivor  of  them,  to  the  Governors  of  the  Charity  for  the  relief 
of  Poor  Widows  and  Children  of  Clergymen,  to  be  continued  in  the  said 
funds,  and  the  dividends  to  be,  from  time  to  time,  applied  for  the  benefit  of 
poor  widows  and  maiden  daughters  of  clergymen  of  the  Church  of  Ens- 
land  who  should  have  attained  the  age  of  thirty  years,  in  such  shares  and 
proportions  as  the  governors  of  the  said  charily  should,  in  their  discretion, 
think  fit :  that  the  testatrix  died  in  the  year  1822,  and  that  two  of  her  sisten 
had  since  died :  that,  subject  to  the  life  estate  therein  of  the  defendant  Char- 
lotte Williams,  the  testatrix's  surviving   sister,  the  plaintiffs  were 
[•611]    entitled,  absolutely,  to  the  6000/.  consols,  and  •the  sums  of  stock  in 
which  the  testatrix's  residuary  estate  had  been  invested :  that  Mose 
and  Holmes  had,  on  several  occasions,  stated,  to  the  plaintiffs  and  their 
agents,  that  they  did  not  intend  to  transfer  the  sums  of  stock  to  the  plaintiffs, 
and  that  they  threatened  to  transfer  the  same  to  persons  not  named  in  the 
will,  and  not  entitled  thereto :  that  they  pretended  that  the  plaintiffs  were  not 
the  persons  intended  in  the  will  under  the  description  of  "  The  Governors  of 
the  Charity  for  the  relief  of  Poor  Widows  and  Children  of  Clergjrmen,"  and 
that  some  other  society  or  some  other  persons  were  intended,  by  the  testa- 
trix, under  that  description :  that  the  plaintiffs  were  the  governors  of  a  char- 
ity or  society  for  the  relief  of  poor  widows  and  children  of  clergymen;  and 
that  that  society  was  incorporated  under  the  title  and  description  of  "  The 
Corporation  for  the  relief  of  Poor  Widows  and  Children  of  Clergymen,  and 
was  commonly  called  The  Corporation  of  the  Sons  of  the  Clergy  f  and  that 
the  testatrix,  under  the  title  and  description  of  "  The  Governors  of  the  Char- 
ity  for  the  relief  of  Poor  Widows  and  Children  of  Clergymen,"  intended  and 
expressly  pointed  out  the  plaintiffs  as  the  persons  to  take  the  benefit  of  the 
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bequest  of  the  6000/.  stock  and  of  her  residuary  estate,  after  the  decease  of 
the  survivor  of  her  three  sisters ;  and  that  no  other  corporation  or  society 
other  than  that  of  which  the  plaintiffs  were  the  governors^  in  any  manner 
answered  to  or  corresponded  with  the  title  or  description  of  the  society  men* 
tioned  and  described  in  the  will ;  and  that^  in  fact,  no  other  corporation  or 
society  had  ever  made  application,  to  the  defendants  Mose  and  Holmes,  or 
claimed  any  benefit  under  the  will. 

The  bill  prayed  that  the  usual  accounts  might  be  taken  of  the 
testatrix's  estate,  funeral  and  testamentary  ^expenses,  debts  and  lega*  [*612] 
cies,  and  that  the  clear  residue  of  the  personal  estate  might  be  ascer- 
tained, and  that  the  plaintiffs  might  be  declared  to  be  entitled,  absolutely  on 
the  decease  of  the  defendant  Charlotte  Williams,  to  the  6000/.  stock  and 
other  funds  in  which  the  residuary  estate  had  been  invested,  a^d  that  those 
funds  might  be  transferred  into  the  name  of  the  Accountant  General,  and  se* 
cored  for  the  benefit  of  the  plaintiffs. 

The  defendant,  Charlotte  Williams,  demurred  to  the  bill,  because  the  Attor* 
ney  General  was  not  made  a  party  to  it,  and  on  other  grounds^ 

Mr.  Wigram  and  Mr.  Bird^  in  support  of  the  demurrer,  said  that  the 
plaintiffs  had  not  stated  facts  from  which  the  court  could  iufer  that  they  Were, 
necessarily,  the  society  to  whom  the  6000/.  stock  and  the  residue  were  be- 
queathed :  that  it  was  not  enough  to  say  that  they  were  the  society  who 
might  possibly  be  entitled  to  the  benefit  of  the  bequests ;  that,  in  fact,  there 
vere  other  charities  founded  for  the  benefit  of  widows  and  children  of  cler- 
gymen, and  who  also  might  claim  the  benefit  of  the  bequests :  that  the  cha- 
nty created  by  the  will  was  intended  for  the  benefit  of  the  daughters,  and 
not  the  sons  ol  clergymen :  and  that,  the  question  being  which  of  several 
societies  was  entitled  to  the  property  in  question,  the  Attorney  General  was  a 
necessary  party  ;  and  tliat  he  was  also  a  necessary  party  in  order  to  see  the 
accounts  prayed  by  the  bill,  properly  taken. 

Mr.  Knight  Bruce  and  Mr.  N*  Wetherell  contended  that  there  was  no 
necessity  for  making  the  Attorney  General  a  party  where,  as  in  the  present 
case,  the  property  was  given  to  the  officers  of  a  charity,  and  was 
to  be  applied  'by  them  for  the  benefit  of  a  certain  class  of  persons,    [•613] 
as  the  officers  of  the  charity  should  think  fit. 
Mr.  Wigramy  in  reply,  referred  to  Wellbehved  v.  Jones>{a) 
Thb  YicE'CHAircELLOR  : — I  confess  it  appears  to  me  that  the  Attorney 
General  is  a  necessary  party .[1] 
1  do  not  understand  that  the  testatrix  meant  to  give  the  6000/.  stock  and  her 

residuary  estate,  to  the  Corporation  of  the  Sons  of  the  Clergy,  so  as  to  form 

part  of  the  general  funds  of  that  corporation*    There  is  nothing  to  identify 

(a)  ISiiD.  &Stu.40. 

[l]  Vide  ante,  The  Attorney  General  t.  WiUon,  30, 49.* 
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the  trusts  oi  the  will  with  the  trnsts  upon  which  the  general  funds  of  that 
corporation  are  held.[l] 

The  demurrer  must,  therefore,  be  allowed ;  but  I  shall,  of  course,  give  the 
plaintiflSi  leave  to  amend  their  bill,  by  making  the  Attorney  General  a  party 
to  it. 


[*614]  *Kebel  v.  Philpot. 

1S89  ;  11th  Mai€h«— Practice ;  Trial ;  lame. 

Whera  a  decree  directa  an  iatue  to  be  tried  at  the  next  aaatzea,  an  application  to  postpone  the  triil 

on  aoooont  of  the  iUneai  of  a  material  witneasi  muit  be  made  to  the  coort  which  directed  the 

trial. 

The  decree  in  this  cause  had  directed  an  issue  to  be  tried  at  the  next  spring 
assizes  for  the  county  of  Kent. 

Mr.  Barber  now  moved  to  postpone  the  trial  on  account  of  the  illness  of  a 
material  witness.  He  said  that  the  decree  peremptorily  directed  his  client  to 
try  the  issue  at  the  next  spring  assizes. 

Mr.  Jacob  appeared  in  opposition  to  the  motion. 

The  Vice-chancellor  : — As  the  decree  expressly  directs  the  issue  to 
be  tried  at  the  next  assizes,  I  do  not  see  how  it  could  be  tried,  under  the  au- 
thority of  these  words,  otherwise  than  at  the  next  assizes.  As  the  decree  is 
in  that  form,  this  court  must  interfere. 

Motion  granted.[2] 

[1]  Aa'tothe  Talidity  of  a  boqaeat  of  thia  deacription^- where,  the  purpoaea  of  the  tmat  are  not 
dinctly  applicable  to  the  objecta  for  which  the  corporation  waa  created — aee  Vidal  ▼.  Girarft 
Ba?r$,  S  Howard,  127,  189. 

[S]  The  deduction  from  the  case  appears  to  be  thia :— that  under  the  form  of  the  order  directing 
the  iaiue  it  would  not  be  competent  for  the  judge  at  niai  pnua  to  poatpone  the  trial.  It  hasbeca 
held  that  it  waa  competent  for  the  court  of  law  to  relieve  against  a  verdict  on  an  tsaae  out  of  chan- 
cery. Dtn  ▼.  Fen,  1  Cainea'  Rep.  487.  Doe  ▼.  Aoe,  1  Johns.  Can.  402.  In  the  caaea  last  cited 
the  Supreme  Court  of  N.  Y.,  exerciaed  the  authority ;  but  in  Dot  y.  Hoe,  1  Cow.  116,  and  Du  r. 
JSoe,  6  Cow.  55,  it  declined  acting,  without  however  expreaaly  renouncing  jnriadiction.  It  ia,cer« 
tainly,  very  questionable,  whether  the  court  of  law  can  make  any  order  in  relation  to  the  subject ; 
but  it  ia  very  certain  that  no  proceedings  at  law  can  prevent  or  impede  the  direct  action  of  tho 
Court  of  Elquiiy,  which  haa  undoubted  jurisdiction  over  its  own  records  and  ita  own  auitors.  In  a 
very  recent  caae  the  Supreme  Court  refused  coats  againat  tbe  plaintiff  for  not  bringing  a  itxfp^tA 
iarae  to  trial,  on  the  ground  that  the  matter  more  properly  belonged  to  chancery.  Dot  v.  Jt^i  ^ 
Hill.  376. 
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•RisHTON  V.  Cobb.  [*616J 

1S39;  19tb  March  and  16th  April. — Will ;  ConRtruction. 

ToUtor  gave  SOOO/.  to  trustees,  in  trust  to  invest  the  same  in  government  securities,  and  to  em- 
power Lady  C.  the  widow  of  Sir  N.  C,  to  receive  the  dividends  so  long  as  she  should  continue 
■iagie  and  anmanied ;  but,  in  case  she  should  sell,  assign,  dispose  of  or  anticipate  such  dividends, 
tLe  testator  revoked  the  bequest,  and  directed  that  the  2000/.  should  become  part  of  the  residue 
of  his  estate,  which  he  gave  to  J.  C.  At  the  date  of  the  will  and  at  the  testator's  death,  Lsdy 
C.  was  married  to  one  R. ;  but  he  had  deserted  her  and  gone  abroad  ;  and  she  always  called 
herself  Lady  Ct.^  and  represented  herself  to  be  a  single  woman  and  the  widow  of  Sir  N.  C. ;  and 
the  testator  and  others  always  considered  her  so  to  be.  Held  that  she  and  her  husband  in  bar 
riffat,  were  afaoolutaly  entitled  to  the  20001. 

Thomas  Cobb  made  his  will,  dated  the  1st  of  March,  1834,  and  which 
was  partly  as  follows :  "  I  give  and  bequeath,  to  William  Cobb,  William  Ed- 
munds and  Charles  Cook,  the  sum  of  2000/.  sterling,  upon  trust  to  invest  the 
same  in  government  securities,  upon  trust  to  authorize  and  empower  Lady 
Panmf  Campbell,  vndaw  of  the  late  Major  General  Sir  Neil  Campbell^  to 
receive  the  dividends  as  they  become  due  thereon,  so  long  as  she  shall  con- 
tinue single  and  unmarried  ;  but,  in  case  she  sells,  assigns,  disposes  of  or 
anticipates  sach  dividends,  I  do  hereby  revoke  the  bequest  so  made  for  her 
benefit,  and  thereupon  do  will  and  direct  that  the  said  sum  of  2000/.  shall  be- 
come part  of  the  residue  of  my  estate.  I  also  give  and  bequeath,  to  the  said 
Lady  Fanny  Campbell,  the  sum  of  500/.  sterling,  to  be  paid  to  her  within 
two  months  after  my  decease ;  but  in  case  there  is  any  debt  then  due  from 
her  on  a  warrant  of  attorney  lately  given  to  Messrs.  Rice  ic  Goodyer,  I  direct 
my  executors,  out  of  the  legacy,  to  pay  such  debt,  and  to  pay  the  residue  of 
such  500/.  to  Lady  Campbell  only :  I  also  give  her  back  the  diamond  ring 
she  gave  roe,  and  request  her  to  have  the  diamond  reset  in  a  mourning  ring, 
and  wear  it  for  my  sake."  The  testator  gave  the  residue  of  his  personal 
estate  and  effects  to  J.  M.  Cobb  and  William  Cobb,  and  appointed  them  and 
William  Edmunds  his  executors. 

The  testator  died  in  February,  1836.  The  plaintiff  was  the  per-  [•616] 
son  mentioned  in  the  will  as  Lady  Fanny  Campbell,  widow  of  the 
late  Major  General  Sir  Neil  Campbell :  but,  on  the  20th  of  October,  1829, 
vbich  was  about  tho  years  after  the  death  of  Sir  Neil  Campbell,  she  married , 
the  defendant  Henry  Rishton,  who,  shortly  after,  deserted  her  and  went  to 
reside  in  Africa.  The  plaintiff,  however,  concealed  her  second  marriage,  and 
always  called  herself  Lady  Campbell,  and  represented  herself  to  be  a  single 
woman  and  the  widow  of  Sir  Neil  Campbell ;  and  she  was  considered  so  to 
te  by  the  testator,  (who  had  repeatedly  offered  her  marriage,)  and  by  all  other 
persons  who  had  any  acquaintance  or  dealings  with  her. 

The  bill  was  filed  by  the  plaintiff,  by  her  next  friend,  against  the  executors 
>Qd  trustees  of  the  will,  and  against  her  husband :  and,  after  stating  that,  at 
the  testator's  death,  nothing  was  due  on  the  warrant  of  attorney ;  and  that 
the  plaintiff  had  requested  the  executors  to  invest  the  legacies  of  2000/.  and 
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600/.,  and  to  transfer  the  funds  to  some  proper  person  or  persons,  in  trust  for 
her  separate  use,  or  to  pay  to  her  or  to  authorize  her  to  receive  the  diyideDds 
thereof,  or  otherwise  to  carry  the  will  into  effect,  it  prayed  that  the  usual  ac- 
counts might  be  taken  of  the  testator's  personal  estate,  funeral  and  testamen- 
tary expenses,  debts  and  legacies ;  that  the  personal  estate  might  be  applied 
in  a  due  course  of  administration ;  that  the  rights  and  interests  of  the  plain- 
tiff in  and  to  the  legacies  of  2000/.  and  600/.,  might  be  ascertained  and  de- 
clared, and  that  the  same  might  be  raised,  applied  and  secured  according  to 
such  rights  and  interests;  and,  if  necessary,  that  a  sufficient  settlement  might 
be  made  thereof  regard  being  had  to  the  facts  and  circiimstances  afore- 
said. 
[*617]        *Tbe  executors,  in  their  answer,  said  that  they  had  been  advised 
that  inasmuch  as  the  testator  was,  as  they  believed,  induced  to  make 
the  bequests  in  the  plaintiff^s  favor,  under  the  impression  and  belief,  from 
her  representations  and  conduct,  that  she  was  the  widow  of  Sir  Neil  Camp- 
bell^ and  in  ignomnce  that  she  was  the  wife  of  the  defendant  Rishton,  and 
as  it  appeared  that  the  plaintiff  did  not^  at  the  date  of  the  will  or  at  the  testa- 
tor's death,  fill  the  character  which  she  assumed  and  led  the  testator  to  believe 
she  filled,  she  was  not  nor  was  her  husband  entitled  to  claim  the  benefit  of 
the  bequests :   that  inasmuch  as  the  dividends  to  arise  from  the  invest- 
ment of  the  2000/.  were  payable  to  the  plaintiff  as  long  only  as  she  continued 
single  and  unmarried,  and  she  was  then  under  coverture,  she  was  not, 
und^  any  circumstancesi  entitled  to  the  said  dividends ;  but  that  the  2000L 
had  sunk  into  the  testator's  residuary  personal  estate. 

Mn  Wakefield  and  Mr.  Randall^  for  the  plaintiff,  said  that,  as  the  will 
contained  an  unlimited  gift  of  the  dividends  of  the  2000/,  to  the  plaintiff,  she 
was  entitled  to  the  capital  absolutely ;  and,  consequently,  the  words  which 
wei»  added  for  the  purpose  of  preventing  her  from  alienating  that  stun,  were 
repugnant  and  void :  that,  as  the  2000/.  was  not  given  over  in  the  event  of 
the  plaintiff  marrying  again,  the  words  "  so  long  as  she  shall  continue  single 
and  unmarried/'  were  used  in  torrorem  merely.  Bird  v.  Hunsdim^a) 
Marplesv*  Bainbridge  ;{b)  Elian  v.  Elton  ;(c)  Rhenish  v.  Martin, id) 

Bellasie  v^  Ermine  /(c)  Brown  v.  Peck  X/)  Poor  v.  Mial.(g) 
J*618]  *Mr.  Rudally  for  the  defendants,  the  executors : — ^It  is  plain,  from 
the  evidence  and  even  from  the  will  itself,  that  the  testator  believed 
the  plaintiff  to  be  a  single  woman ;  and  the  bequest  is  made  to  her  as  filling 
that  character  The  testator  says;  '^so  long  as  she  shall  continue  sin^e 
and  unmarried."  The  witnesses  state  that  he  had  a  great  affection  for  her, 
and  made  her  repeated  offers  of  maniage,  which  she  declined,  not  because 
she  was  a  married  woman,  but  because,  as  she  alleged,  the  testator  was  of  a 
violent  and  overbearing  disposition.  It  is  plain,  therefore,  that,  if  he  had 
knova  that  she  wjqus  married,  he  would  not  have  given  her  anything.— [The 

(a)  3  Swawrt.  342.  (6)  1  Madd.  590.  (c)  1  Wils.  159. 

id)  lUd.  130.  (e)  1  Ca.Ch.  S9.  (/)  1  £den»  140. 

(g)  Madd.  at  Odd.  39. 
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rice-Chaacellor :  It  is  not  the  law  that,  where  a  testator  makes  a  gift  and 
ssigns  a  reason  for  it,  the  gift  fails  if  the  reason  does  not  exist.[l]  It  does 
v)i  appear  that  there  was  any  fraudulent  assumption  of  character  on  the  part 
>flhe  plaintiff.] — Whether  she  comn)itted  a  fraud  or  not,  she  is  not  entitled, 
iQ'ier  the  language  of  the  will,  to  the  provision  intended  for  her. 

Thb  case  is  distinguishable  from  those  that  have  been  cited;  for  there  is 
DO  ^ift  of  the  2000/.  to  the  plaintiff  in  the  first  instance.  The  first  gift  is  to 
k  trustees ;  and  they  are  to  pay  the  dividends  to  her,  so  long  as  she  shall 
»nttQue  single  and  unmarried.  She  was  married  both  at  the  date  of  the 
nil  and  at  the  death  of  the  testator,  and,  consequently,  the  trust  never  has 
lod  never  can  come  into  operation.     Giles  v.  Giles,{a) 

The  Vice-Chancellor  : — The  question  that  has  been  argued  in  this 
case,  is  one  of  some  difficulty ;  and  I  shall  take  time  to  consider  it. 


April  16/A. — ^^HE  Vice-Chancellor  : — In  this  case,  it  is  plain    [*619] 
^  the  plaintiff  must  take  the  legacy  of  6002.,  deducting  from  it 
rjch  sums  as  would  legally  have  been  due  on  the  warrant  of  attorney,  pro- 
Tided  she  had  been  sui  juriSf  and  not  a  married  woman  when  she  gave  the 
warrant  of  attorney. 

Then,  with  respect  to  the  sum  of  2000/.,  the  case  stands  in  this  manner. 

I  must  first  remark  that  no  case  of  fraudulent  representation  has  been  estal> 

lisbed  against  the  plaintiff;  but  it  is  clear,  on  the  evidence,  that  the  testator 

supposed  thai  she  was  not  a  married  lady  at  the  time  when  he  made  his  will : 

and  it  seems  to  me  that  the  right  way  is  to  construe  the  will  on  that  suppo* 

sitioQ.[2J    Then  the  bequest  is  this :  "  I  also  give  and  bequeath,  to  the  said 

Wm.  Cobb^  Wm.  Edmunds,  and  Chas.  Cook,  the  further  sum  of  2000/.  ster* 

^^ng,  upon  trust  to  invest  the  same  in  government  securities^  upon  trust  to  au<* 

ftoria  and  empower  Lady  Fanny  Campbell,  widow  of  the  late  Major  Gene< 

d  Sir  Neil  Campbell,  to  receive  the  dividends  as  they  become  due  thereon, 

» long  as  she  shall  continue  single  and  unmarried.    But,  in  case  she  sells, 

^igos,  disposes  of  or  anticipates  such  dividends,  I  do  hereby  revoke  the  be- 

qxst  so  made  for  her  benefit,  and,  thereupon,  do  will  and  direct  that  the  said 

sum  of  2000/.  shall  become  part  of  the  residue  of  my  estate." 

Nov  that,  as  far  as  it  goes,  is  a  mere  attempt  to  make  a  condition  in  restraint 
01  marriage ;  and  I  conceive  that  it  is  void.  I  conceive,  also,  that,  on  the  true 
C'^nstmctioQ  of  this  will,  the  gift  of  the  2000/.,  is  not  a  gift  to  this  lady's 
Kparate  use ;  but  it  is  a  gift  to  her,  simply,  as  a  woman  supposed  not  to 
^  married ;  and,  therefore,  the  testator  supposed  that  she  would 
have  power  to  sell,  assign,  dispose  of  or  anticipate  the  •subject  of  [*620] 
^  gift    I  must,  therefore,  take  it  that  the  plaintiff  and  her  bus- 

(o)  1  Keen,  685  ;  tee  692. 

\^]  Vide  I  Story's  Bq.  §  183. 

'■^]  If  t  legioy  be  giTen  to  a  penon  by  a  correct  name,  bat  with  a  wron^  deeeriptton  or  addition, 
<^  letter  will  not  vitiate  the  beqnert,  bat  will  be  rejected.    Stnitk  ▼.  Smith,  1  Edw.  Ch.  Rep.  189. 
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band,  in  her  right,  are  entitled  to  the  legacy  of  2000/.  The  consequence 
is  that  it  must  be  brought  into  *court  and  laid  out :  and,  the  situation  of 
the  legatee  being  that  of  a  married  woman  whose  husband  has  deserted 
her,  the  court  may  direct  tlie  dividends  to  be  paid  to  her  until  further 
order.[l]  Any  application  which  may  be  made  for  dealing  with  the  capital 
of  the  fund,  will  be  disposed  of  according  to  the  usual  course  of  the  court(a) 
Declare  that  the  plaintiff  is  absolutely  entitled  to  the  legacies  of  500/.  and 
2000/. :  and  the  defendants,  the  executors,  having  admitted  assets,  let  theoi 
pay  those  sums  into  the  bank,  in  the  name  of  the  Accountant  General,  ia  trust 
in  this  cause ;  and  let  the  same,  when  so  paid  in,  be  invested,  by  the  A^ 
countant  General,  in  three  per  cent,  annuities,  to  be  carried  to  an  account  in- 
tituled, "  the  plaintiff's  account:"  and  let  the  Accountant  General  pay  the 
dividends,  as  the  same  shall  be  received,  on  such  three  per  cent,  annuities,  to 
the  plaintiff,  until  the  further  order  of  the  court:  refer  it  to  the  Master  to 
compute  interest,  at  4/.  per  cent.,  on  the  500/.,  from  the  end  of  two  months 
after  the  testator's  death,  and  on  the  2000/.J  from  the  end  of  one  year  after  the 
testator's  death,  until  those  sums  shall  be  paid  into  the  bank :  let  the  Master  in- 
quire whether  there  is  any  debt  due,  from  the  plaintiff,  on  the  warrant  of  at- 
torney in  the  will  of  the  testator  mentioned :  and  let  him  deduct  what  (if  any 
thing)  he.  shall  find  due  thereon,  from  the  interest  so  to  be  computed  as  afore- 
said ;  and  let  the  defendants,  the  executors,  pay  the  residue  of  such  interest 
to  the  plaintiff.  The  plaintiff's  costs  to  be  taxed  and  paid  by  the  executors. 
Liberty  to  apply. 


[•621]         •Stone  v.  The  Commercial  Railway  Company. 

1839  ;  20th  March.— Railway  Act ;  Construction  ;  Yard. 

By  a  railway  act,  it  was  enacted  that,  if  the  railway  company  should  bo  desirous  of  purchas'i}^ 
part  of  any  houM,  grarden,  yard,  wsreboose,  buildtngf  or  manufactory,  and  the  owner  shoald  ag- 
nify  his  inclination  to  aell  the  whole  of  such  house,  gudBn,yard,  &e.,  he  shoald  not  be  com- 
pelled  to  sell,  to  the  company,  part  only  or  less  than  the  whole  of  such  house,  garden,  yajd,&c 
Held,  that  a  yard  for  bonding  foreign  timber,  in  which  there  were  a  deal  shed  and  two  building! 
containing  saw  pits,  was  not  a  yard  within  the  meaning  of  the  enactment 

An  act  was  passed  in  the  6th  and  7th  Will.  4,  intituled:  "an  act  for 
making  a  railway  from  the  Minories  to  Blackwall,  with  branches,  to  be 
called  The  Commercial  Railway." 

The  plaintiffs  were  the  proprietors  and  occupiers  of  an  extensive  timber 
yard  situate  in  the  parish  of  St.  Anne,  Limehouse,  in  the  county  of  Middle- 
sex. The  defendants  gave  the  plaintiffs  notice  of  their  intention  to  take  a 
part  of  the  yard  for  the  purposes  of  their  act.    The  yard  was  used  for  hood- 

(a)  Affirmed  by  the  Lord  Chancellor. 
[1]  Vide  Coiter  V.  CoHer,  ante,  597,  603. 
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ig  foreign  timber  and  wood,  and  was  surrounded  and  inclosed,  partly,  by 
igh  and  substantial  brick  walls,  partly,  by  the  back  of  a  shed  situate  within 
le  yard,  and,  partly,  by  a  high  wooden  fence :  and,  within  the  yard,  there 
ere  several  deal  sheds  for  stowing  timber,  and  two  buildings  containing 
iw  pits. 

By  the  50th  section  of  the  act,  it  was  enacted  that,  if  any  person  or  cor« 
(rmtion  by  the  act  authorized  to  sell  and  convey  any  lands,  should  be  ap- 
lied  to,  by  or  on  behalf  of  the  company,  to  treat  for,  sell,  dispose  of  or  convey 
Dv  part  of  any  house,  garden,  yardy  warehouse,  building  or  manufactory  in 
ft  actual  occupation  of  one  person,  or  several  persons  jointly,  and  should 
ignify  his  inclination  or  desire  to  treat  for,  sell,  dispose  of,  and  convey  the 
rhole  of  such  house,  garden,  yard,  warehouse,  building,  or  manufactory, 
vA.  if  it  should  happen  that  the  said  company  should  not  think  proper  or  be 
rflling  to  purchase  the  whole  of  such  bouse,  garden,  yard^  ware- 
KHise,  building  or  manufactory,  then  *and  in  every  such  case,  nothing  [*622] 
(D  the  said  act  contained,  should  extend  or  be  construed  to  extend  to 
M>mpcl  such  person  or  corporation  interested  therein,  to  treat  for,  sell,  dis- 
pose of  or  convey,  or  to  authorize  the  said  company  to  take  or  use  part  only 
or  less  than  the  whole  of  such  house,  garden,  yardy  warehouse,  building  or 
manufactory. 

The  defendants  having  given  the  plaintiffs  notice  oi  their  intention  to  take 

a  certain  part  only  of  the  yard,  the  bill  was  filed,  praying,  amongst  other 

ftiogs,  that  it  might  be  declared  that,  according  to  the  true  construction  of 

the  act,  the  plaintiffi  were  not  bound  or  compellable  to  treat  for,  sell,  dispose 

of  or  convey,  and  that  the  defendants  were  not  authorized  to  take  or  use, 

DDder  the  prorisions  of  the  act,  part  only  or  less  than  the  whole  of  the 

Aid  timber  or  bonding  yard ;  and,  if  necessary,  that  an  action  or  issue,  or  a 

tase  might  be  brought,  or  directed  to  a  court  of  law,  for  the  purpose  of  ascer- 

teimng  the  true  construction  of  the  act ;  and  that  the  defendants,  their  agents, 

srrants  and  workmen,  might  be  restrained  from  entering  upon  or  taking 

possession  of  the  yard  or  any  part  thereof,  and  from  cutting  up  and  removing 

the  soil  thereof,  and  from  abating  and  destroying  any  part  of  the  walls  of 

the  yard,  and  from  committing  or  doing  any  other  waste,  spoil  or  damage 

into  or  apon  the  same  or  any  part  thereof. 

^pon  the  hearing  of  a  motion  for  the  injunction  prayed  by  the  bill,  one 

qoestion  was,  whether  the  yard,  of  which  the  plaintiffs  were  the  proprietors 

^  occupiers,  was  a  yard  within  the  meaning  of  the  50th  section  of  the  act  ? 

Mr-  Knight  BrueCy  Mr.  Wigram,  and  Mr.  Walker,  for  the  plaintiffs,  in 

"Jpport  of  the  motion. 

*Mr.  Jacobs  Mr.  G.  Richards  and  Mr.  Bigg;  for  the  defendants.        [^623] 

I'he  Tice-Chancellor  : — ^The  important  question  in  this  case  is 

^  which  relates  to  the  yard,  that  is,  whether  the  defendants,  under  the  powers 

of  their  act  of  Parliament,  can  compel  the  plaintiffs  to  sell  to  them  that  por- 

^»a  only  of  the  yard  which  is  described  in  their  notice,  or  whether  the  plain* 
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tiffs  are  not  at  liberty  to  say  that  they  will  not  sell,  to  the  defendants,  k^ 
than  the  whole  of  the  yard. 

The  true  way  of  construing  this  act  of  Parliament,  is  to  look  at  the  dife- 
ent  sections  in  which  the  word  "yard^  is  used,  either  alone  or  in  conneetioe 
with  any  other  word  which  is  meant  to  give  it  a  particular  qualification,  ai^ 
then  to  see  whether  it  is  not  pretty  plain,  on  the  face  of  the  act,  that  the  vorl 
must  have  different  significations  in  different  parts  of  the  act 

The  second  section  says :  ''  that,  where  the  word  '  railway*  is  osed^  tk 
same  shall  be  understood  to  include  the  branch  railways,  yards,  stadou 
wharfs,  and  other  works  hereby  authorized  to  be  made."  There,  it  is  obsetr- 
able  that  tlie  Legislature  is  speaking,  prospectively,  of  non-existing  things ;  aai 
a  yard  might  be  such  a  yard  as  the  company  might  choose  to  construct,  d 
any  description  whatever ;  and  there  is  nothing  there  to  restrain  the  character 
of  the  yard  except  that  opinion  which  the  company's  engineers  might  eQK^ 
tain  about  the  usefulness  or  the  mode  of  making  any  particular  yard.  Tit 
eight  section  is  the  first  section  that  alludes  to  the  schedule,  which  d» 
cribes  the  property  through  which  the  company  were  authorized  :e 
[*624]    make  their  railway :  *and,  when  you  look  at  the  schedule,  yonfiad 
not  only  a  very  great  number  of  instances  in  which  the  word  ''yarf 
is  used,  but  you  find,  besides  that  word,  the  following  expressions,  namdt, 
timber  yard,  stone  yard,  chapel  yard,  livery  stable  yard,  open  yard,  fe^ 
yard  for  cattle,  cattle  yard,  dung  yard,  yard  ,to  workshops,  yard  or  vacan 
ground,  covered'yard,  mill  yard.    I  cannot  but  think  that  the  persons  whofnmai 
this  schedule,  must  have  meant  to  make  a  distinction  between  the  term  "yaM' 
used  simpliciier^  and  the  term  "  yard"  adjoined  as  it  is  to  certain  other  vm 
which  are  found  in  the  schedule.    Then,  in  the  ninth  section,  you  find  that 
for  the  purposes  and  subject  to  the  provisions  of  the  act,  the  company  aic 
empowered  to  enter  into  and  upon  the  land  of  any  person  whatsoever,  aodtc 
survey  and  take  levels  of  the  same,  and  to  set  out  and  appropriate,  for  tjje 
purposes  of  the  act,  such  parts  there  of  as  they  are  by  the  act  empowered  tc 
take  or  use ;  and,  in  or  upon  snch  lands  or  any  lands  adjoining  thes&>^ 
not  being  houses,  buildings,  yards  or  gardens,  to  bore,  dig,  cut,  embank  aod 
sough,  and  to  remove  or  lay,  and  also  to  use,  work  and  manufacture  Miy 
earth,  stone,  rubbish,  trees,  gravel  or  sand,  or  any  other  materials  or  things 
which  may  be  dug  or  obtained  therein  or  otherwise  in  the  execution  of  any 
of  the  powers  of  the  act,  and  which  may  be  proper  or  necessary  for  makingi 
maintaining,  altering,  repairing  or  using  the  railway  and  other  works  by  tb^ 
act  authorissed,  or  which  may  obstruct  the  making,  maintaining,  altering,  Tt- 
pairing  or  using^the  same  respectively,  according  to  the  true  intent  and  ineao- 
ing  of  the  act.    Now,  in  my  opinion,  the  word  "yards,"  accompanied,  as  i 
there  is,  with  the  terms  "  houses,  buildings  and  gardens,"  has  a  reference  to 
houses  and  buildings.    By  that  section  the  company  are  not  empof- 
[*625]    ered  to  enter  upon  lands  generally,  but  *only  upon  those  lands  vfbiA 
are  not  houses,  buildings,  yards  or  gardens ;  and  it  seems  to  me  that 


GASES  IN  CEIANOERY.  626 

1839.— Stone  y.  Commercial  Railway  Company. 

be  Legislature  meant  to  pay  that  respect  to  the  houses  and  buildings  of  her 
Jajesty's  subjects,  which  the  law  of  this  country  always  does  pay  to  the  in- 
habited buildings  of  man.  Then  the  43d  sect,  recites  that,  in  making  and 
fxecuting  the  railway  and  the  several  other  works  authorized  by  the  act,  it 
Qighc  be  necessary,  for  the  company,  their  agents  and  workmen,  to  enter 
ipon  and  take  temporary  possession  of  some  parts  of  the  lands,  not  being 
louses,  buildings,  yards  or  gardens :  and  it  proceeds  to  direct  that  there  shall 
R  compensation  made  for  that  temporary  damage  which  may- be  done  under 
he  9th  section.  It  is  evident,  therefore,  that,  where  the  Legislature  speaks  of 
tods,  it  has,  as  a  matter  of  caution,  introduced,  parenthetically,  the  same  ex- 
Rcssioo,  ^  not  being  houses,  buildings,  yards  or  gardens,"  as  it  had  introduced 
II  the  9th  sect :  because,  if  those  words  had  not  been  introduced,  it  might 
kare  been  said  that  there  was  a  variance  between  the  two  sections,  and  that 
(be true  effect  of  both  together  was  to  allow  the  company  to  do  temporary 
bmage  on  lands  generally  ;  which  clearly  was  not  the  meaning  of  the  Legis- 
kt^re.  It  seems  to  me,  therefore,  that,  whatever  is  the  meaning  of  the  word 
''yard^  in  the  9th  sect.,  the  same  meaning  must  be  attributed  to  it  in  the  43d 
sect  Then  the  45th  section  enacts ;  "  that  nothing  herein  contained  shall 
authorize  the  said  company,  or  any  person  acting  under  their  authority,  to 
saiie,  injure  or  damage,  for  the  purposes  of  this  act,  any  house  or  other  build- 
in?  which  was  erected  or  built  on  or  before  the  30th  November,  1835,  or  any 
ground  which  was  then  set  apart  and  used  as  and  for  a  garden,  orchard,  yard, 
^K  paddock,  plantation,  planted  walk  or  avenue  to  a  house,  or  any 
inclosed  ground  planted  as  *an  ornament  or  shelter  to  a  house,  or  [*626] 
planted  and  set  apart  as  a  nursery  for  trees,  other  than  and  except 
rjch  as  are  specified  in  the  schedule  to  this  act  annexed,  without  the  consent 
in  writing  of  the  owner  or  occupier  thereof."  There  also  the  t^rm  "yard'* 
mast  be  taken  with  reference  to  a  house  ;  because  all  the  other  things  which 
ve  mentioned  in  that  section  have  reference  to  a  house,  except  a  nursery  for 
trees,  which  is  a  thing  of  a  very  precise  and  determined  character,  and  is  so 
iocribed,  in  the  act,  as  that  there  can  be  no  mistake  about  it ;  nor  can  there 
^  any  doubt  as  to  the  reason  why  the  Legislature  thought  fit  to  except  it, 
namely,  because  of  its  value,  and  of  the  great  injury  that  would  be  done  by 
nuking  the  railway  through  it.  I  do  not,  however,  tliink  that  that  section 
^ery  materially  helps  us  in  deciding  the  meaning  of  the  word  "  yard**  as  it  is 
foand  in  the  50th  section. 

That  60lh  section  enacts :  "  That  if  any  person  by  the  act  authorized  to 
%U  and  convey  any  lands,  shall  be  applied  to,  by  or  on  behalf  of  the  said 
company,  to  treat  for,  sell,  dispose  of,  or  convey  any  part  of  any  house,  gar- 
fej,  yard,  warehouse,  building  or  manufactory,  in  the  acmal  occupation  of 
^  person  or  of  several  persons  jointly,  and  shall,  by  notice  in  writing,  to  bo 
Wt  with  the  secretary  or  clerk  of  the  said  company,  signify  his  inclination  or 
<l^re  to  treat  for,  sell,  dispose  of  and  convey  the  whole  of  such  house,  gar* 
^)  yaid,  warehoiisei  building  or  manufactory,  and  if  it  shall  happen  that 
^OL.  IX.  46 
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the  said  company  shall  not  think  proper  or  be  willing  to  purchase  the  whol« 
of  such  house,  garden,  yard,  warehouse,  building  or  manufactory,  then  and 
in  every  such  case,  nothing  in  this  act  contained  shall  extend  or  be  coostnied 

to  extend  to  compel  such  person  to  treat  for,  sell,  dispose  of  or  cod- 
["^627]    vey,  or  to  authorize  *the  said  company  to  take  or  use  part  only  o; 

less  than  the  whole  of  such  house,  garden,  yard,  warehouse,  buildiD; 
or  manufactory."  * 

Now  the  question  is,  what  does  the  word  ''yard''  there  mean?  In  the  fim 
place,  with  what  words  is  it  connected?  The  words  "house  and  gardeo;' 
come  before  it ;  and  the  words  ''  warehouse,  building  or  manufactory,"  come 
after  it :  and,  in  my  opinion,  the  mere  collocation  of  the  words  does  d)07 
that  the  terms,  "  yard"  and  "  garden,"  are  to  be  taken  in  connection  with  a 
house.  The  Legislature  must  be  presumed  to  preserve  a  unity  of  idea :  bci 
that  unity  of  idea  would  be  broken,  if  you,  first  of  all,  were  to  take  the  house. 
and  next  take  a  garden  and  yard  as  disconnected  from  a  house,  and  then  r^ 
turn  again  to  the  original  idea  with  a  modification  of  it,  namely,  a  war^ 
house,  a  building,  or  a  manufactory:  and  I  cannot  but  think  that  themes 
position  of  the  words  here,  does  show  that  the  garden  and  the  yard  were  in- 
tended to  be  taken  in  connection  with  the  house. 

These  acts  of  Parliament  are  drawn  by  persons  who  are  conversant  witk 
the  law :  and  it  is  not  immaterial  to  consider  what  is  the  notion  attached,  by 
law,  to  a  house.  Lord  Coke  in  his  1st  Institute,  6  b,  says :  ''  By  the  grant 
of  a  messuage  or  house,  tnesstuigium,  the  orchard,  garden  and  curtilage  (tbet 
is  the  yard)  do  pass;  and  so  an  acre  or  more  may  pass  by  the  name  of  i 
house."  And  it  is  remarkable  that,  where  Sheppard's  Touchstone  gives  ac 
account  of  the  words  which  are  used  in  a  fine  and  the  order  in  which  tbe 
words  so  used  are  to  be  placed,  it  mentions  the  messuage,  the  toft,  the  mii!, 

the  dove  house,  and  then  comes  the  garden ;  and,  if  you  look  ioto 
[*628]     Wilson  on  Fines,  you  will  see  that,  for  *about  one  hundred  page^ 

there  are  instances  given  of  fines ;  and  I  think  that  there  is  but  one 
(which  seems  to  have  been  a  fine  of  a  very  small  property)  in  which  the 
word  "  curtilage"  is  mentioned ;  although,  in  all  of  them,  I  believe  messuages 
are  mentioned  without  express  mention  of  the  curtilage.  The  word  mes- 
suage would  comprehend  the  house  and  all  that  belonged  to  it  The  toft,  io 
law,  signifies  the  site  of  a  messuage.  Then  follows  the  dove  house,  aod 
next,  the  garden ;  and  though  the  garden  is  expressly  named  in  a  fine,  p 
Lord  Coke  tells  us  that,  by  the  term  "  messuage,"  the  garden  will  pass,  with 
out  any  express  mention  of  it. 

It  seems  to  me,  therefore,  that,  when  the  Legislature,  in  this  act  of  Patl>^ 
roent,  used  the  word  "house,"  it  intended  it  to  be  taken  in  its  proper,  legal  sig- 
nification ;  but,  for  the  purpose  of  excluding  any  doubt  upon  that  subject,  it 
added  the  words  "  garden  and  yard."  And  it  appears  to  me  to  be  perfecttr 
plain  that  the  Legislature,  when  it  so  added  the  word  "  yard,"  did  not  ©eaa 
that  which  may  be,  in  some  sense,  a  yard,  but  that  whichi  in  a  precise  sense, 
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i  a  yard,  namelT,  that  which  is  connected  with  a  messuage,  and  capable  of 
Bssiog  under  the  vrord  "  messuage." 

The  framers  of  the  schedule  too  have  repeatedly  introduced  the  word 
yard."  If  they  had  meant  that  everything  which  comes  within  thedescrip* 
ioQ  of  a  yard,  should  be  included  in  the  general  term  "  yard,"  what  was  the 
ise  of  annexing  the  words  of  qualification  or  description  to  which  1  have  be* 
i)re  adverted  ?  It  would  have  been  quite  enough  to  have  called  the  yard 
rbich  any  particular  individual  might  have,  by  the  general  name  of  a  yard, 
nthoQt  prefixing  any  qualifying  term,  or  entering  into  the  lengthened  de- 
chptioQ  of  "feeding  yard  for  cattle." 

*My  opinion  is,  upon  looking  at  the  whole  of  this  act,  that  this  ex-  [*689] 
ensire  piece  of  ground  which  is  in  no  way  connected  with  a  house 
ir  building,  (any  otherwise  than  as  a  deal  shed  may  be  called  a  building, 
rhicb,  for  the  present  purpose,  I  think  it  cannot,)  or  with  a  warehouse,  or  a 
(saaaiactory,  cannot  be  said  to  be  a  yard  within  the  meaning  of  the  50th 
lection  of  this  act  of  Parliament :  and  I  therefore  think  that  the  company 
lavfully  might  take  possession,  under  the  act,  of  part  of  the  yard,  without 
being  bound  to  take  the  whole  of  it :  and,  consequently,  I  shall  refuse  the 
motion  for  the  injunction. 


Waterman  v.  Smith. 


1940;  S6th  Juiaftry.— >Ap|Miiitinent ;  Poirer. 

A  power  giren  to  a  hasbaad  and  wife,  was  required  to  be  «zei>eiaed  by  ihtm  by  any  deed  or  writ* 
lag  onder  their  hands  and  seals,  to  be  by  them  executed  in  the  preeeuce  of  and  attested  by  two 
witoenes.  Held  that  a  deed  which  was  signed  as  well  as  sealed  and  delivered  by  the  husband 
tad  wife  in  the  presence  of  two  witnesses,  was  not  a  good  exercise  of  the  power,  because  the 
ittoUtion  elanse  did  not  extend  to  the  signature  as  well  as  to  the  seafing  and  delivery. 

By  the  settlement  made  previously  to  the  marriage  of  Isaac  Baugh  with 
Charlotte  his  wife,  and  dated  the  31st  August,  1785,  Isaac  Baugh  covenanted 
that  his  heirs,  executors  or  administrators  should,  within  three  months  after 
his  death,  pay  to  trustees  the  sum  of  20,000Z.  in  trust,  in  case  Charlotte  Baugh 
shonld  survive  him  and  there  should  be  issue  of  the  marriage  living  at  his 
decease,  to  invest  the  20,000^  on  the  usual  securities,  and  to  pay  the  interest 
thereof  to  Charlotte  Baugh  for  her  life,  and,  after  her  decease,  in  trust  to  as- 
^'  pay,  apply  and  dispose  of  the  sum  of  6000/.,  part  of  the  20,000/L,  and 
Ae  interest  and  proceeds  thereof,  to  aitd  for  the  use  and  benefit  of  all  or  any 
one  or  more  of  the  children  of  the  marriage,  and  in  such  proportions, 
pwls  *0T  shares,  and  payable  in  such  manner  and  at  such  respective    [•630J 
^  as  I.  Baugh  and  Charlotte  his  wife,  by  any  deed  or  writing 
ttwler  their  respective  hands  and  seals^  to  be  by  them  executed  in  the  pre- 
^mcB  of  and  attested  by  two  or  mare  credible  wit7iesses^  should  direct  or  ap- 
point;  and,  for  want  of  such  joint  direction  or  appointment,  then  as  Charlotte 
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Baugh  (she  surviviog  the  said  L  Baugh,)  by  any  deed  or  writing  under  her 
hand  and  seal,  to  be  by  her  executed  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  should,  in  like  manner,  direct  or  appoint 

There  was  issue  of  the  marriage  two  children,  Edmund  and  Qiarlotte,  the 
latter  of  whom  intermarried  with  William  Hare. 

I.  Baugh  and  Charlotte  his  wife,  by  a  deed  poll  under  their  hands  and 
seals  dated  the  2d  February,  1819,  directed  and  appointed,  in  exercise  of 
the  powers  given  to  them  by  the  settlement,  that,  in  case  Edmund  Baugh 
should  die  unmarried  and  without  issue,  then  the  trustees  should  stand  pos- 
sessed of  the  6000/.,  in  trust  for  Mrs.  Hare,  her  executors  and  administrators, 
in  such  manner  however  as  that  the  interest  thereof  should  be  for  her  sepa- 
rate use  during  her  life,  and  that  the  principal  should  be  subject  to  her  dis- 
posal by  toUL  This  instrument  was  attested  as  follows :  '*  Sealed  and  deli- 
vered in  the  presence  of  H.  T.  Hodgson ;  Samuel  Hodgson." 

Isaac  Baugh  died  in  March,  1823 ;  and  Edmund  Baugh  died  in  April, 
1838,  without  having  been  married. 

By  a  deed  poll,  dated  the  3d  of  August,  1839,  under  the  hand  and 
[*631]  seal  of  Mrs.  Baugh,  and  by  her  executed  *in  the  presence  of  and  at- 
tested by  two  credible  witnesses,(a)  she,  in  execution  of  the  power 
given  to  her  by  the  settlement,  directed  and  appointed  that,  after  her  decease, 
the  trustees  should  assign  and  pay  the  6000Z.  and  the  annual  income  thereof, 
unto  her  daughter,  Mrs.  Hare,  for  her  separate  use,  or  unto  such  person  or 
persons  as  Mi's.  Hare,  notwithstanding  her  covertiure,  by  any  deed  or  by  her 
last  will,  should  appoint 

By  an  indenture  dated  the  20th  of  August,  1839,  Mrs.  Hare,  in  the  exer- 
cise of  the  power  given  to  her  by  the  deed  poll  of  the  3d  of  August,  1839, 
appointed,  and,  also  according  to  her  interest  under  the  said  deeds-poll  or 
either  of  them,  assigned  the  6000/.  (subject  to  Mrs.  Baugh's  life  interest  therein) 
to  the  plaintiff,  to  the  intent  that  he  should,  thereout,  after  Mrs.  Baugh's  de- 
cease, repay  himself  a  sum  of  money  which  he  had  lent  to  Mrs.  Hare :  pro- 
vided that,  if  the  money  lent  should  not  be  repaid  on  or  before  the  20tb  o( 
October,  then  next,  then  it  should  be  lawful,  for  the  plaintiff,  to  sell  a  compe- 
tent part  of  the  6000/.,  and,  out  of  the  proceeds,  t'>  retain  the  money  lent. 

The  plaintiff,  under  the  power  of  sale,  agreed  to  sell,  to  the  defendant, 
1500/.,  part  of  the  6000/.  The  defendant  refused  to  complete  his  purchase, 
alleging  that  the  plaintiff  could  not  make  a  good  title  to  the  1500/.,  on  the 
ground  that  the  deed  poll  of  the  2d  of  February,  1819,  was  a  valid 
[*632j  appointment  and  a  full  •exerqse  of  the  power  contained  in  the  settle- 
ment. Upon  which  the  bill  was  filed ;  and  after  chaining  that  the 
deed-poll  of  the  2d  of  February,  was  not  a  valid  appointment  or  an  exercise  of 
the  power  contained  in  the  settlement,  for  that  it  was  not  duly  attested  as 

(a)  The  brief  did  not  state  that  the  ngnlng  as  well  as  the  sealing  and  delivery  of  this  deed,  wu 
attested ;  bat  it  is  presumed  that  that  was  the  case. 
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required  by  the  settlement,  it  prayed  for  a  specific  performance  of  the  agree- 
ment 

The  defendant  demurred  to  the  bill  for  want  of  equity. 
Mr.  Wiffram  and  Mr.  Stone^  in  support  of  the  demurrer,  contended  that 
the  deed-poll  of  February,  1819,  was  a  valid  execution  of  the  power  of  ap- 
pointment given,  to  Mr.^and  Mrs.  Baugh,  by  the  settlement,  notwithstanding 
the  word  ^  signed"  was  omitted  in  the  attestation  clause :  that  that  deed-poll 
was,  in  fact,  signed  as  well  as  sealed  by  Mr.  and  Mrs.  Baugh,  and,  conse- 
quently, was  an  instrument  under  their  hands  and  seals :  that  it  was  their 
exeaUion  only  that  was  required  to  be  attested,  the  words,  ^^  under  their  hands 
and  seals,"  being  used  parenthetically.  MacHrdey  v.  Sis<m^{a)  Doev,  Bur- 
detty(b)  Slanhape  v.  Keir,{c)  Macqtieen  v.  Parquhar,{d)  Hougham  v.  San- 
dys.{e)  The  case  of  Wright  v.  Barlowjl^f)  which  will  be  cited  on  the  other 
Side,  was  very  different  from  the  present  case ;  for  there  the  power  was  re- 
quired to  be  exercised  by  a  deed  under  the  hand  and  seal  (of  the  donee,)  at- 
tested by  the  witnesses.  In  this  case,  the  instrument  is  to  be  executed  in  the 
presence  of  and  attested  by  the  witnesses ;  and,  therefore,  it  is  the  execution 
only  that  is  required  to  be  attested. 

'Mr.  Kight  Bruce  and  Mr.  WiUcock  appeared  in  support  of  the    [*633] 
bill;  but, 

The  Ticb-Chancellor,  without  hearing  them,  said : — Tl\is  case  does  not 
differ  from  Wright  v.  Barlow.  There  the  power  was  to  be  exercised  by 
Elizabeth  Barlow,  by  any  deeds  or  deed,  writing  or  writings,  under  her  hand 
and  tseal,  attested  by  two  or  more  witnesses ;  but  the  attestation  did  not  ex- 
tend to  the  signature.  Here  the  words  are,:  "by  any  deed  or  writing  under 
their  respective  hands  and  seals,  to  be  by  them  executed  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses."  Consequently,  the  deed  or 
writing  was  to  be  signed,  as  well  as  sealed  and  delivered  by  Mr.  and  Mrs. 
Baugh,  and  their  signature,  as  well  as  their  sealing  and  delivery,  was  to  be 
attested.  Moreover,  an  instrument  which  is  to  be  executed  by  a  married 
woman,  must  be  precisely  in  the  form  prescribed.  The  consequence  is  that, 
as  the  attestation  clause  to  the  deed  of  February,  1819,  omits  the  word 
"signed,"  the  power  was  not  well  exercised  by  that  deed.[l] 

The  question  in  this  case,  is  quite  different  from  the  question  as  to  publi- 
cation, which  arose  in  some  of  the  cases  that  have  been  cited. 

Demurrer  overruled. 

(«)  Ante,  voL  8,  p.  5S1.  (b)  4  Adol.  &  £11.  1,  and  1  Perry  &  Dav.  670. 

(c)  2  Sim.  &  Sta.37.  [40,  xl  1.]      {d)  11  Ves.  467.    (e)  Ante^Tol.  3,  p.  95     (/)  3  M.  &  S.  512. 

[l]  Vide  Simeonv.  Simeon,  4  Sim.  555.  "The  decision!  upon  the  execution  of  powen  have 
PM  this  kni^,  if  «  power  is  to  be  executed  by  the  donee  tigning,  that  although  the  witneasea 
■ctaafly  aav  the  party  in  the  act  of  mgiuag,  yet,  if  the  attestation  clanae  omtta  to  insert  the  word 
'agaed,'  it  haa  been  held  a  bad  axeeation  of  the  power,  and  parol  evidence  would  not  be  admitted 
to  pr»ve  the  fact  in  opposition  to  the  evidence  afforded  by  the  attestation  clause."  Pennefather,  B. 
Ogle  V.  OgU,  SauBM  &  Sc  33. 
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['634]  *BuLLOCK  V.  Thomas. 

1839  :  19th  Aprils— Will ;  Conitnietion ;  Coito. 

TeaUtiix  bequeathed  10,0002.  three  per  cent  ttock,  in  trust  for  £.  S.  for  her  life,  and,  titer  kci 
deceese,  in  tniA  for  luch  one  or  more,  ezcloeively  of  the  othen  of  her  reeldaary  lepiteei,  ii  £. 
8.  ehould  appoint ;  «nd  she  empowered  £.  S.  to  appoint  1501.  ^ear  to  be  paid  to  J.  S.  out  of 
the  intereet  ef  the  etoek,  durinf  hie  life.  E.  S.  by  ber  will  appointed  1502.  a  year,  part  of  ih« 
intereet  of  the  10,0001.  atock,  or  of  the  itoclu,  fundi  and  ■ecuritiea,  into  or  open  which  tbeniDt 
■hoald  be  changed  or  aecured  at  the  time  of  her  death,  to  be  paid  to  J.  S.  daring  his  life,  ind, 
after  his  death,  she  appointed  so  much  of  the  10,000t  stock,  or  of  the  stocks,  funds  or  seciiriti«i« 
into  or  upon  which  the  same  should  be  then  changed  or  secured,  from  which  the  1501.  a  ytv 
•kottld  hav<e  arisen,  to  A.  B.,  one  ef  the  residuary  legatees  named  in  the  original  will :  a&d,u 
tp  mi  mneh  of  the  10,000i.  stock,  or  the  stocks,  funds  or  securities  into  or  upon  which  the  nme 
might  be  changed  or  transferred  at  her  death,  which  should  not  be  necessary  to  answer  the  u- 
nuity  of  1501,  she  appointed  the  same  to  J.  B.,  another  of  the  residuary  legatees.  After  £.& 
had  made  her  will,  the  trustees  at  her  inquest,  sold  the  stodi  and  invested  the  proceeds,  amount' 
ing  te  S600L  on  a  mortgage  at  fire  per  cent  After  E.  GL's  death,  the  mortgage  was  paid  oS, 
and  the  asoney  was  iuTOsted  under  a  decree,  in  the  purchase  of  7133/.  consols.  Held,  that  A. 
B.  was  entitled  to  5000/.  consols,  as  being  the  capital  of  the  150/.  a  year,  and  that  J.  B.  wu 
entitled  to  the  remainder  only  of  the  7 143/.  consols. 

Elizabeth  Leoh,  by  her  will  dated  die  17tb  of  May,  1806,  gave  to  trus- 
tees, the  sum  of  10,000/.  three  per  cent,  reduced  bank  annuities,  upon  trust  to 
continue  the  same  in  that  state,  or  convert  the  same  into  money,  and  lay  out 
and  invest  such  money,  in  their  or  his  names  or  name,  in  the  purchase  of 
parliamentary  stocks  or  funds  of  Great  Britain,  or  at  interest  upoD  government 
or  real  securities  in  England;  and,  during  the  life  of  Elizabeth,  the  wife  of 
Jean  Jacques  Schenck,  to  pay  the  interest  and  dividends  to  arise  therefrom, 

to  the  said  Elizabeth  Schenck  for  her  separate  use  for  her  life,  and, 
P635]     after  her  decease,,  upon  trust  to  pay,  assign  *and  transfer  such  last 

mentioned  trust  moneys,  stocks,  funds  and  securities,  uutosuch  one  or 
more,  exclusively  of  the  others,  of  the  persons  to  whom  the  i«$idue  of  the 
testatrix^s  personal  estate  was  thereinafter  bequeathed,  or  of  the  issue  bora 
of  any  such  person  or  persons  in  the  lifetime  of  Elizabeth  Schenck,  to  be  di- 
vided between  themt  in  such  shares,  and  to  be  vested  at  such  times,  and  with 
such  limitations  over,  between  and  among  them,  and  with  such  provisions 
for  maintenance,  and  in  such  manner  as  Elizabeth  Schenck  should,  notwith- 
standing her  coverture,  by  her  last  will  or  any  codicil  thereto,  appoint ; 
and,  in  default  of  such  appointment,  the  testatrix  directed  that  the  trustees 
should  stand  ^possessed  of  the  same  trust  moneys,  stocks,  funds  and  securities, 
upon  the  trusts  thereinafter  expressed  concerning  the  residue  of  her  personal 
estate :  and  the  testatrix  thereby  empowered  Elizabeth  Schenck,  by  her 
will  or  codicil,  to  appoint  to  ber  husband,  Jean  Jacques  Schenck,  any  annuai 
sum  or  sums  of  money,  not  exceeding,  in  the  whole,  the  annual  sum  of  150/^ 
to  be  paid  to  him  during  his  life,  out  of  the  interest  of  the  last  mentioned 
trust  moneys,  by  equal  half  yearly  payments :  and  the  testatrix  bequeathed 
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)«  Rsidoe  of  her  personal  estate  to  certain  persons  named  in  her  will)  or, 
jch  of  them  as  should  be  living  at  her  decease. 

Th?  testatrix  died  shprtly  after  the  date  of  her  will :  and  the  trustees  re- 
lined  and  held  the  sum  of  10,000/.  reduced  three  per  cents,  upon  the  trusts 
eclared  of  the  same  by  the  will.  In  January,  1815,  the  trustees,  at  Mrs. 
Icbenck's  request,  sold  out  the  10,000/.  three  per  cents,  and  invested  the  pro- 
«eds,  which  amounted  to  6600/.,  on  a  mortgage  of  a  freehold  estate,  bearing 
Dterest  at  five  per  cent. 

On  the  23d  of  September,  1813,  Mrs.  Schenck,  in  ^exercise  of  the    [*636] 
}ower  reserved  to  her  by  the  will  of  Elizabeth  Legh,  made  her  will, 
lod,  thereby,  after  reciting  the  before  mentioned  bequest  of  the  10,000/.  three 
per  cents.,  she  appointed  the  annual  sum  of  150/.,  part  of  the  interest,  dividends 
ind  annual  produce  of  the  said  sum  of  10,000/.  three  per  cent,  reduced  an- 
oaities,  or  of  the  stocks,  funds  and  securities  into  or  upon  which  the  same 
should  be  changed  or  secured  at  the  time  of  her  deceese,  to  her  husband, 
Jean  Jacques  Schenck,  to  be  paid  to  him  or  his  assigns  during  his  life,  by 
ecioal  half-yearly  payments,  and,  after  his  death,  she  appointed  so  much  di 
the  said  sum  of  10,000/.  three  per  cent,  reduced  annuities,  or  of  the  stocks, 
ioxm  or  securities  into  or  upon  which  the  same  should  be  then  changed  or 
secured,  from  which  the  said  annual  sum  of  160/.  should  have  arisen,  unto 
Aiabella  Bullock,  one  of  the  residuary  legatees  named  in  the  will  of  Eliza- 
beth Leghy  her  executors,  administrators  and  assigns :  and  <is  to  so  much  and 
tuck  fart  of  the  said  sum  of  10,000/.  three  per  cent,  reduced  tmnuities^  or 
the  stocks^  funds  or  securities  into  or  upon  which  the  same  might  be  changed 
or  transferred  at  the  time  of  her  decease,  which  shmdd  not  he  necessary  to 
k  Ht  apart  in  pursuance  of  her  will  and  the  appointment  therein  contain- 
ed  for  the  benejit  of  Jean  Jacques  Schenck  for  his  life,  she  appointed  the 
same  to  John  Rowlls  Brown,  another  of  the  residuary  legatees  named  in 
Elizabeth  Legh's  will,  his  executors,  administrators  and  assigns. 

In  January,  1835,  Mrs.  Schenck  made  a  codicil  to  her  will ;  and,  thereby, 
ft&er  reciting  the  death  of  Arabella  Bullock  leaving  several  children,  she,  in 
exercise  of  the  power  reserved  to  her  by  Elizabeth  Legh's  will,  appointed, 
after  the  decease  of  her  husband  Jean  Jacques  Schenck,  so  much  and 
such  a  part  of  the  said  sum  of  *10,000/.  three  per  cent,  reduced  an-  [*637J 
Duities,  or  of  the  stocks,  funds  and  securities  into  or  upon  which  the 
same  should  be  then  changed  or  secured,  from  which  the  said  annual  sum  of 
150{.  should  have  arisen  ais  aforesaid,  amongst  such  of  the  daughters  of  Ara- 
bia Bullock  as  should  be  living  and  unmarried  at  the  time  of  her  death. 

ilrs.  Schenck  died  on  the  4th  of  Ai^ust,  1S36,  leaving  her  husband  her 
wrriying, 

h  September,  1836,  the  person  entitled  to  the  equity  of  redemption  of  the 
hereditaments  on  which  the  6600/.  was  secured,  gave  notice  of  his  intention 
^  pay  off  that  sum.  In  June,  1837,  the  bill  was  filed,  by  the  unmarried 
^ughters  of  Arabella  Bullock  who  were  living  at  Mrs.  Schenck's  death ; 
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and,  after  stating  that  the  plaintiffs  were  desirous  thiit  the  6600/.  shoold  he 
paid  into  the  bank,  in  the  name  and  with  the  privity  of  the  Accountant  Gene- 
ral in  trust  in  the  cause,  in  order  tliat  so  much  of  that  sum  as  should  be  re* 
quired  for  that  purpose,  might  be  invested  in  the  purchase  of  6000/.  consols, 
and  that  the  dividends  of  the  sum  so  invested  might  be  applied  in  pa^inent 
of  the  annual  sum  of  ISO/,  to  Jean  Jacques  Schenck  ;  and  that  the  plaintiffs 
were  advised  that,  upon  his  death,  they  would  be  entitled  to  have  the  50001. 
consols  divided  amongst  them,  in  equal  shares ;  but  that  John  Rowlls  Brown 
objected  to  such  investment  being  made ;  the  bill  prayed  that  it  might  be 
declared  that  so  much  of  the  6600/.  as  should  be  required  for  that  pur- 
pose, ought  to  be  invested  in  the  purchase  of  6000/.  consols,  in  order 
that  the  dividends  thereof  might  be  applied  in  payment  of  the  annual  sum  of 
150/.  to  the  defendant,  John  Jacques  Schenck,  during  his  life, 
[*638]  and  that  the  plaintiffs  *would  be  entitled  to  have  the  5000/.  con- 
sols divided  amongst  them,  in  equal  shares,  after  his  death ;  and 
that  directions  might  be  given  accordingly  for  the  purchase  and  investoQent 
of  the  5000/.  consols  out  of  the  6600/.,  and  for  the  payment  of  the  dividends 
thereof  to  the  defendant  Jean  Jacques  Schenck  during  his  life,  and  thauhe 
residue  of  the  6600/.  after  payment,  thereout,  of  the  costs  of  the  suit,  might 
be  ordered  to  be  paid  to  the  defendant  John  Rowlls  Brown. 

By  the  decree  made  on  tho  hearing  of  the  cause,  liberty  was  given,  to  the 
person  entitled  to  the  equity  of  redemption  of  the  mortgaged  premises,  to 
pay  the  6600/.  into  court ;  and  it  was  ordered  that  that  sum,  when  paid  in^ 
should  be  laid  out  in  the  purchase  of  bank  3/.  per  cent,  annuities  in  the  usual 
manner. 

In  pursuance  of  the  decree,  the  6600/.  was  paid  into  court  and  laid  out 
in  the  purchase  of  consols ;  but,  owing  to  the  high  price  of  the  funds,  it  did  not 
purchase  more  than  7143/.  of  that  stock.  At  Mrs.  Schenck's  death  3000/. 
was  the  portion  of  the  660O/.  which  produced  the  annual  sum  of  150/. ;  and, 
on  the  cause  coming  on  for  further  directions,  the  question  was  whether  the 
plaintiffs  were  entitled  to  have  6000/.  consols,  the  amount  claimed  by  their 
bill,  set  apart  for  them  out  of  the  fund  in  court,  or  such  portion  only  of  that 
fund  as  was  equivalent  to  3000/.  at  the  time  when  the  6600/.  was  laid  out 
under  the  decree. 

Mr.  Knight  Bruce  and  Mr.  WUbraham^  for  the  plaintiffs,  and  Mr. 
Nicholl  for  the  defendant  Jean  Jacques  Schenck  : — ^Mrs.  Schenck,  in  her  will, 
recites  the  power  given  to  her  by  the  will  of  Elizabeth  Legh,  and 
[639]  exhibits  a  clear  intention  to  exercise  it  to  its  full  extent :  and,  by 
that  will,  she  was  empowered  to  appoint,  to  her  husband,  the  annual 
sum  of  150/.,  out  of  the  income  of  the  trust  fund,  whatever  it  might  be. 
The  only  difficulty  in  this  case,  arises  from  her  having  used  the  word, 
"  part,"  when  she  exercised  the  power :  but  that  word  must  be  read, "  out," 
for  that  is  the  word  used  by  the  original  testatrix  in  creating  the  power. 
Mrs.  Schenck  then  directs  the  the  150/.  a  year  to  be  paid,  to  her  husband, 
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iwrmg  his  life  ;  and,  after  his  death,  she  appoints  that  part  of  the  capital  of 
the  tnist  fuDdy  whatever  it  might  be,  from  which  the  160/.  should  have 
arisen,  to  the  mother  of  the  plaintifis.  The  consequence  is  that  Mr. 
Scheock  is  entitled  to  be  paid  160/.  a  year,  without  diminution,  during  his 
life,  out  of  the  dividends  of  the  trust  fund ;  and  the  plaintiffs,  who,  by  the 
codicil,  are  substituted  for  their  mother,  will  be  entitled,  on  his  death,  to 
have  that  portion  of  the  capital  which  produces  the  160/.  a  year,  divided 
uDOQgst  them.     Trevor  v.  Trevorf{a)  May  v.  BennetUi)}) 

Mr.  Jacob  and  Mr.  ShadweUy  for  John  RowUs  Brown : — The  power  given, 
by  the  original  will,  to  change  the  securities  on  which  the  trust  fund  was 
invested,  ceased  on  the  death  of  Mrs.  Schenck.  Consequently  the  rights  of 
the  parties  are  fixed  as  they  stood  at  Mrs.  Schenck*s  death ;  and  the  sum 
vhich,  at  that  time,  produced  the  160/.  a  year,  is  the  sum  which  the  court 
ought  to  direct  to  be  set  apart,  to  answer  both  the  annuity  and  the  legacy 
giren  to  the  plaintiffs. 

The  cases  cited  have  no  application :  for,  there,  the  questions 
arose  between  particular  legatees  and  general  Residuary  legatees.    [*640] 
Here  John  Rowlls  Brown  is  as  much  a  legatee  of  a  specific  portion 
of  iK  ascertained  fund,  as  the  plaintiffs  are. 

The  whole,  or  a  fair  proportion  at  least,  of  the  costs  of  the  suit  must  be 
paid  out  of  that  part  of  the  fund  to  which  the  plaintiffs  are  entitled,  /e- 
nouTT.  Ji;/io{ir.(c) 

Mr.  Knight  Brucsj  in  reply : — ^The  language  of  Mrs.  Legh^s  will,  ^ave, 
to  Mrs.  Schenck,  power  to  charge  the  whole  fund ;  and  it  clearly  appears, 
from  Mrs.  Schenck's  will,  that  she  was  aware  of  the  extent  of  her  power  and 
intended  to  exercise  it  fully ;  and  also  that  she  was  aware  that  she  was  deal- 
ing with  a  fund  which,  under  the  original  will,  was  susceptible  of  variation  ; 
for,  after  the  death  of  her  husband,  she  appoints,  to  Mrs.  Bullock,  so  much  of 
the  10,000/.  reduced  annuities,  or  of  the  stocks,  funds  or  securities  into  or  upon 
which  the  same  should  be  then  changed  or  secured,  from  which  the  160/.  a 
year  should  have  arisen :  and,  in  her  codicil,  she  repeats  those  words.  The 
coDseqaeuce  is  that  Mr.  Schenck  is  entitled  to  be  paid  the  full  sum  of  160/. 
a  year  during  his  life :  and,  at  his  death,  the  plaintiffs  will  be  entitled  to  the 
food  which  produces  that  sum. 

The  Yice-Chancellor  : — The  difficulty  ui  this  case  has  arisen  in  this 
way.  Mrs.  Schenck,  meaning  to  make  a  division  of  the  fund  into  two  parts, 
has  not  used  the  same  language  in  disposing  of  one  part  of  it,  as  she  has  in 
<iisposing  of  the  other  part.  The  language  of  the  latter  gift,  is  not 
correlative  to  that  of  the  former.  But  it  is  plain  that  she  intended  'that  1*641  J 
her  husband  should  have  160/.  a  year  arising  from  the  interest  of  a 
ponioQ  of  the  fund,  and  that  the  sum  whieh  Mrs.  Bullock  was  to  take,  should 
^  that  portion  of  the  whole  fund  out  of  which  the  150/.  was  to  be  payable. 

;■)  5  Rim.  S4.  {b)  1  Rnv.  370.  (c)  10  Vm.  56$. 
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Having  given  that,  all.  the  rest  was  to  go  to  Mr.  John  Bowlls  Brawn.  But, 
after  having  given  a  certain  part  of  the  fund,  she  has,  by  a  plain  bliHider  in 
language,  so  given  the  remainder  as  if  she  meant  to  trench  on  that  part 
which  she  had  before  given.  Now  what  would  this  court  have  done  if  it  had 
Bot  found  the  fund  invested  in  3  per  cent  stock  ?  This  court  would,  on  the 
death  of  Mrs.  Schenck,  have  ordered  the  fund  to  be  paid  into  court  and  laid 
out  in  consols.  Then,  out  of  that  fund,  Mr.  Schenck  would  be  entitled  to 
receive  160/.  a  year,  which  would  be  represented,  in  capital,  by  6000/.  consols 
and  only  the  remainder  of  the  capital  would  go  to  Mr.  Brown. 

Next,  with  respect  to  the  costs  of  the  suit.  As  the  question  which  has 
arisen  in  this  case  relates  to  the  division  of  the  whole  fund,  the  costs  of  the 
soit  must  be  paid,  rateably,  out  of  the  two  portions  of  the  fund. 


[*642]   '^Ijg  THE  Matter  of  Williams,  Deceased.    Ex  Parte  Biro. 

1640:  7th  Angntt.— Mortgmgee ;  CoDstractioii  of  XlG«a.4a]id  1  WU).4,e.60»s.8. 
Th«  can  of  a  mortgagoo  leaving  an  heir  but  who  ie  not  known,  ia  within  the  11  Geo.  4  and  1 
WUi.  4,  e.  60,  s.  8,  aa  expounded  by  4  and  5  Wilt.  4,  c.  23.  ^ 

This  case  came  before  the  court  on  the  26th  and  27th  of  June,  1840.(a) 
It  was  mentioned  again  on  a  subsequent  day,  when  the  Yice-Chancellor  said 
that  he  must  take  time  to  consider  the  acts  of  Parliament  which  had  been 
refer  led  to.(&) 

On  this  day  his  Honor  delivered  judgment  as  follows : — I  do  not  find  that 
there  is  any  decision  which  is  at  all  at  variance  with  the  opinions  expressed 
by  liord  Lnngdale,  M.  R.,  in  Ex  parte  Whitton  \{c)  and  by  myself  In  re 
Stanlejfi{d)  when  that  case  came  before  me  the  second  time.  The  case  In 
re  Deard<m{e)  came  before  the  present  Lord  Chancellor  when  Master  of  the 
Rolls ;  and  it  appears  that  his  Lordship's  opinion  was  formed,  solely,  on  the 
11  Geo.  4  and  1  Will.  4,  c.  60,  s.  8,  and  that  no  reference  was  made  to  the  4 
and  5  Will.  4,  c.  23.  My  opinion,  therefore,  is  that  this  case  comes  within 
the  11  Geo.  4  and  1  Will.  4,  c.  60,  s.  8,  coupled  with  the  legislative  exposi- 
tion of  that  enactment  given  by  the  4  and  5  Will.  4,  c.  23 :  and,  therefore, 
you  may  take  yoiu*  order. 


[•643]  *Brtdges  v.  Branfill. 

1840:  iGthNovemberw— Ptaetice;  Pablication. 

Befinn  a  defendant  can  move  to  enlarge  pubUeation,  he  miHt  aerre  bia  co-def«ndnnti>  ai  well  if 
the  plaintiff^  with  notice  of  the  motion. 

Mb.  Knight  Bruce^  for  the  defendant,  Brooks,  moved  to  enlarge  pub- 
lication. 

(a)  See  ante,  p.  426.  (6)  See  ante,  p.  494.  (r)  1  KefB,  279* 

(<0  Ante,  Td.  7,  p.  J7a  (e)  3  Myl.  &  Keen,  508. 
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>lr.  BeiheUj  for  the  plaintiff,  objected  that  the  co-defendants  bad  not  been 
served  with  the  notice  of  motion ;  and  cited  1  Smith's  Practice,  388. 

The  Yice-Cbancellor  said  that  the  co^lefendants  might  be  delayed  by 
the  order  sought  to  be  obtained,  and,  therefore,  they  were  interested  in  the  ap^ 
plicatioQ,  and  ought  to  be  served  with  notice  of  it.  And  his  *Honor  ordered 
the  motion  to  staud  over  in  order  that  the  co-defendants  might  be  served  with 
notice  of  the  motion. 


In  re  Christie. 

1S40:  SOlh  Norember. — Practice  ;  Infant ;  Maintenance. 

Older  made  on  pelHioa  without  suit,  for  the  allovraoce  of  4501.  a  year  for  the  maintenance  of  aa 
infant,  Uhe  tncome  of  whose  property  exceeded  1500/.  a  year. 

Petition  for  maintenance  out  of  the  income  of  an  infant's  personal 
estate. 

The  income  exceeded  1500/.  a  year ;  and  the  Master's  report  approved  of 
an  allowance,  for  maintenance,  of  450/.  a  year. 

The  Vice-Chancellor  said  that  he  thought  the  distinction,  as  to  making 
orders  on  petitions  without  suit,  between  cases  where  the  income  was  above 
or  below  300/.  per  annum,  was  without  any  foundation  in  principle ;  and  he 
made  the  order.[l] 

Mr.  Loftus  Wigram  appeared  for  the  petitioner. 


•Hulme  v.  Hulme.  [*644] 

1839 :  19th  April.— Will ;  Construction. 

Te«Utor  directed  his  trustees  and  expcutors  to  apply,  the  income  of  his  residuary  estate,  for  the 
maiatenaiiee,  dtc.  of  all  his  children,  and  to  accumulate  the  surplus  for  their  benefit,  until  the 
youngest  should  attain  twenty-one,  and  then  to  divide  the  capital  into  as  many  equal  shares  as 
the  number  of  his  children  who  should  be  then  living  should  amount  to,  an  equal  share  being  al* 
lotted  10  each  of  them  and  to  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue  taking 
their  parents*  share,  the  shares  of  such  of  his  children  as  should  be  sons,  to  be  paid,  to  them  or 
tfaetr  t8sae,on  his  youngest  child  attaining  twenty-one,  and,  the  shares  of  such  of  them  as  should 
be  daoghten,  and,  of  the  issue  of  such  of  his  daughters  as  should  be  then  dead,  he  directed  to  n* 
■Min  in  the  bands  of  his  trustees,  upon  trust  to  pay  the  interest  to  each  of  his  said  children,  being 
dughter^  during  their  lives  for  their  separate  use ;  and,  on  the  decease  of  each  of  hissaid  dangfa* 
teri,  or  in  case  any  of  them  should  be  dead  leaving  issue  when  his  youngest  child  should  attain 
twenty-one,  then  he  directed  his  trustees  to  pay  the  share  of  each  such  daughter  to  her  issue. 
One  of  the  dangfaten  who  was  living  when  the  youngest  child  attained  twenty-one,  died  a  spio*- 
Isr.    Held  that  she  took  an  absolute  interest  in  a  share  of  the  reaidao. 

Jonathan  Hulme  made  his  will,  dated  the  26th  of  May,  1824,  which, 

[1]  As  to  the  jurisdiction  of  the  court  in  allowing  maintenance  to  an  infant  out  of  his  own  estate, 
thlioQgh  not  a  ward  of  court,  see  2  Story's  ESq.  §  1354  and  cases  there  cited.  Cudworth  v.  Tkamf 
MS,  3  Desao.  258.    Hsywcrd  y.  drtA^sTt,  4  I>esaa.  445. 
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after  containing  various  specific  and  other  bequests,  proceeded  as  follows:— 
**  I  give  and  devise  my  estate  and  interest  of  and  in  my  leasehold  close  of  land 
situate  in  Stretford  aforesaid,  anto  Thomas  Gaskill  and  James  Sothem,  their 
heirs,  executors  and  administrators,  nevertheless  upon  trust,  during  the  r^ 
spective  minorities  of  my  children,  to  receive  and  take  the  rents,  issues  and 
profits  of  the  said  hereditaments  and  premises,  and  apply  and  dispose  of  the 
same  in  such  a  manner  as  the  interest  and  proceeds  of  my  residuary  estate  is 
hereinafter  directed  to  be  applied  and  disposed  of,  during  the  respective  mi- 
norities of  my  said  children ;  and,  from  and  after  the  attainment  of  the 
youngest  for  the  time  being  of  my  said  children  to  the  age  of  twenty-one 

years,  in  trust  for  all  my  children  begotten  on  the  body  of  my  wife, 
[•645]    Betty,  their  'respective  heirs,  executors  and  administrators :  and  I 

give  and  bequeath,  unto  each  of  ray  sons,  on  their  respective  attain- 
ment to  the  age  of  tv^enty-one  years,  the  sum  of  20W.,  and,  to  each  of  ray 
daughters  begotten  on  the  body  of  my  said  wife  Betty,  on  their  respective  ai- 
tainment  to  the  age  of  twenty-one  years,  or  day  or  days  of  marriage,  which, 
shall  first  happen,  the  sum  of  SOO/.:  and  I  give  and  bequeath  to  my  daughter 
Aon,  by  my  first  wife,  the  sum  of  50/.,  to  be  paid  on  the  attainment  of  the 
youngest  of  my  said  children  to  the  age  of  twenty  ^ne  years ;  but,  in  case  ray 
said  daughter  Ann,  shall  be  then  dead  without  leaving  lawful  issue,  then  the 
Skiid  legacy  of  50/.  shall  be  added  to  the  residue  of  my  estate  and  effects  and 
ba  disposed  of  accordingly.  And  as  concerning  :he  moneys  to  arise  from 
the  sale  of  my  hereditaments  and  premises  hereinbefore  directed  to  be 
made,  and  also  as  for  and  concerniug  all  the  residue  and  remainder  of  my 
estate  and  effects  of  what  nature  or  kind  soever  and  wheresoever  situate,  sub- 
ject nevertheless  to  the  payment  of  my  debts,  funeral  and  testamentary  ex- 
penses and  the  several  legacies  by  me  hereinbefore  bequeathed,  I  give  and  be- 
queath the  same  unto  the  said  Thomas  Oaskell  and  James  SotherUf  their  ex* 
ecutors,  administrators  and  assigns,  upon  trust  that  they,  my  said  trustees, 
shall  and  do  place  the-  same  out  at  interest  on  real  security,  or  iuvest  the 
same  in  the  public  funds,  and  shall  and  do  pay  and  apply  the  dividends,  interest 
and  proceeds  thereof  or  so  much  thereof  as  shall  be  necessary,  in  the  discharge 
of  the  said  yearly  sums  of  100/.  or  60/.,  as  the  case  may  be,  to  my  said  wife,  at  or 
on  the  days  and  times  and  in  the  portions  hereinbefore  apportioned  for  payment 
thereof,  and  also  in  the  maintenance,  education  and  support  of  a//  fnyekUdren 

begotten  on  the  body  of  my  said  wife  Betty,  until  the  youngest  for 
[*646]    the  time  being  of  the  said  children  shall  attain  the  age  *of  tvreoty- 

one  years :  and  I  do  hereby  authorize  and  empower  my  said  trustees 
to  layout  and  advance  any  sum  or  sums  of  money  for  the  placing  out  appren- 
tice any  of  my  children  to  any  trade  or  profession,  as  they  in  their  discretion^ 
shall  judge  proper,  suehsum  or  sums  of  money  to  be  laid  out  or. advanced  as 
aforesaid  to  be  paid  out  of  the  share  or  shares  of  my  estate  and  effects  to 
which  such  child  on  whose  behalf  the  same  shall  have  been  advanced,  or  hiS} 
her  or  their  issue,  may  become  entitled  under  or  by  virtue  (^  this  upf  ^H^i 
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Dd,  in  case  of  any  suiplus  of  the  dividends,  interests  and  proceeds  of  my 
lid  residuary  estate,  after  satisfying  the  purposes  aforesaid,  shall  and  do  per- 
lit  (he  same  to  accnmulate  to  and  for  the  betiefit  of  eUl  my  children  begotten 
Q  the  body  of  my  said  wife,  until  the  youngest  of  them  for  the  time  being 
hall  attain  the  age  of  twenty-one  years :  and,  from  and  after  the  attainment 
(the  youngest  for  the  time  being  of  my  said  children  to  the  age  of  twenty* 
oe  years,  npon  trust  that  they,  my  said  trustees,  shall  and  do  continue  out  at 
nterest  or  invest,  in  the  public  funds,  so  much  of  tiie  said  principal  trust 
ooneys  as  shall  be  sufficient  to  produce  and  raise  the  said  yearly  sum  of  100/. 
ir  SW.  (as  the  case  may  be)  so  as  aforesaid  given  and  bequeathed  unto  my 
aidv^ife;  and.  subject  thereto  and  to  the  payment  of  the  several  legacies 
iforesaid,  shall,  and  do  divide  and  assign  the  said  trust  moneys  and  all  the 
liridends,  interest  and  proceeds  thereof,  and  all  accumulations  in  respect  of 
the  same,  and  also  so  much  of  the  said  trust  moneys  as  shall  be  reserved  and 
continued  out  at  interest  or  invested  as  aforesaid  for  producing  and  raising 
the  said  yearly  sum  of  1002.  or  50/.,  as  the  case  may  be,  from  and  after  the  de- 
mse  of  my  said  wife,  into  as  many  equal  parts  aud  shares  as  the  number 
»fmy  chUdreUj  begotten  on  the  body  of  my  said  wife  Betty ^  shall 
mount  tOj  an  ^equalpart  orshare  being' allotted  to  or  in  trust  for  each    [*647) 
«/my  e/dldren  by  my  said  wife  Betty  who«6hall  be  living  on  the  at- 
uinmefit  of  the  youngest  for  the  time  being  of  my  said  children  to  the  age  of 
t7eaty-one  3rears,  and  to  or  in  trust  for  the  issue  of  such  of  them  as  shall  be 
ihen  dead  leaving  issue,  such  issue,  nevertheless,  to  have  and  take  the  part  and 
shareonly  which  his,  her  or  their  parent  or  parents  would,  if  living,  have  been 
enutled  to ;  the  share  or  shares  of  such  of  my  smd  children,  being  a  son  or 
soQSj  to  be  paid  to  such  son  or  sons  or  his  or  their  issue  on  the  attainment  of 
&e  youngest  for  the  time  being  of  my  said  children  to  the  age  of  twenty-one 
years,  and  the  share  or  shares  of  such  of  my  said  children  as,  being  a  diaughter 
or  daughters,  shall  be  living  on  the  attainment  of  the  youngest  for  the  time 
l^ing  of  my  said  children  to  the  age  of  twenty-one  years,  and  of  the  issue  or 
issues  of  such  of  my  said  daughters  as  shall  be  then  dead  leaving  issue,  I 
direct  shall  remain  in  the  hands  of  my  said  trustees,  upon  trust  that  they, 
^jmi  trastees,  shall  and  do  place  the  same  respectively  out  at  interest  or 
invest  the  same  in  the  public  funds,  and  shall  and  do  pay,  the  dividends,  in- 
terest and  proceeds  of  each  share  respectively,  un/o  each  of  my  said  children 
^^  daughters  during  her  or  their  life  or  lives,  to  and  for  her  and  their 
ovD  separate  and  independent  use  and  benefit,  and  not  subject  to  the  control, 
debts  or  engagements  of  any  husband  or  husbands  they  or  any  of  them  may 
hereafter  happen  to  marry ;  and,  on  the  decease  of  each  of  my  said  daughters, 
^  mease  any  of  my  said  daughters  shall  be  dead  leaving  issue  at  the  time  of 
the  attainment  of  the  youngest  for  the  time  being  of  my  said  children  to  the 
^e  of  twenty-one  years,  upon  trust  that  they  my  said  trustees,  shall  and  do 
psy  the  share  of  such  daughter  so  dying  or  dead  as  aforesaid  leaving 
^^  vmto  and  amongst  all  *and  every  the  children  of  such  daughter    [*64S] 


649  CASES  IN  CHANCfiEY. 


1839.— Holme  v.  Holme. 


90  dying  or  dead  as  aforesaid  who  shall  be  then  living,  and  to  the  issoe 
of  such  of  them  as  shall  be  then  dead  leaving  issne,  equally,  share  and 
share  alike,  such  issue,  neverthless,  to  have  and  take  the  part  and  share  only 
which  his,  her  or  their  parent  or  parents  would  have  been  entitled  to  if 
living :  and  my  will  and  mind  is  and  I  do  hereby  direct  that  the  said  Thomas 
Gaskell  and  James  Sothem  shall  and  do,  from  time  to  time,  during  the  respec- 
tive minorities  of  the  child  or  children  of  such  daughter  so  dying  or  dead  as 
aforesaid,  pay  and  apply,  the  dividends,*  interest  and  proceeds  of  her  or  their 
respective  share  or  shares,  to  and  for  the  maintenance,  education  and  sappoit 
of  such  children,  or  otherwise  for  their  benefit  and  advantage,  or  lay  out  and 
invest  the  same  or  "any  surplus  thereof,  on  such  and  the  like  securities  as 
hereinbefore  mentioned,  there  to  accumulate  to  and  for  the  use  and  boiefit 
of  such  children  respectively." 

The  testator  died  some  time  after  the  date  of  this  will,  leaving  Betty  HuIhk 
his  widow,  and  seven  children  by  her,  and  Ann  Hulme  his  only  child  by  his 
first  wife. 

Henry  Hulme  was  the  youngest  child,  and  had,  long  since,  attained  the  age 
of  twenty-one  years. 

Emily  Hulme,  one  of  the  testator's  daughters,  died  a  spinster,  having,  after 
slie  had  attained  the  age  of  tweaty-one  years,  made  her  will  dated  the  30th 
of  September,  1837,  and  thereby  appointed  her  sister,  Mary  Hulme,  execn 
trix  thereof. 

The  bill,  which  was  filed  by  the  testator's  widow  and  surviving  children, 
exc^  Mary  Hulme,  against  Mary  Hulme  and  James  Sothero,  stated 
['649]  that  Mary  Hulme,  as  *the  executrix  of  Emily  Hulme,  alleged  that, 
according  to  the  true  construction  of  the  testator's  will,  Emily  Hulme 
was  entitled,  at  the  time  of  her  death,  to  a  share  of  the  residuary  estate  of 
the  testator ;  but  the  plaintiff's  charged  that,  in  the  events  that  had  happened^ 
the  testator  died  intestate  as  to  such  share,  and  that  such  share  was  then  divi- 
sible among  the  next  of  kin  of  the  testator,  and  therefore,  the  plaintifis  were, 
together  with  Mary  Hulme,  in  her  own  right  and  as  the  representative  of 
Emily  Hulme,  entitled  to  such  share. 

The  bill  prayed  that  it  might  be  declared  that,  upon  the  death  of  Kmilf 
Hulme  without  having  been  married,  her  share  of  the  testator's  residuary  per- 
sonal estate  became  devisible  among  his  next  of  kin ;  and  that  it  wight  be 
also  declared  that  the  plaintifis  and  the  defendant,  Mary  Hulme,  in  her  own 
light  and  as  representative  of  Emily  Hulme,  were  entitled  to  such  share. 

Mr.  Jacob  and  Mr.  /jToe,  for  the  plaintifis : — ^The  will  does  not  contain  any 
words  of  gift,  under  which  the  daughters  could  claim  any  interest  in  any  ]Xirt 
of  their  father's  residuary  estate,  except  for  their  lives.  The  whole  of  the 
residue  except  the  shares  given  to  the  sons,  is  placed  under  the  control 
of  the  trustees,  and  there  is  no  absolute  gift  to  the  daughters. — [The  Vice 
Chancellor :  In  the  first  instance,  there  is  an  absolute  gift  to  all  the  cbildien 
who  should  be  living  at  the  time  when  the  youngest  should  attain  the  age  ^' 
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venty-one  years.  The  testator  directs  his  trustees  to  divide  aud  assign  the 
list  moneys  into  as  many  equal  parts  and  shares  as  the  number  of  his  child- 
en  begotten  on  the  body  of  his  second  wife,  should  amount  to,  an  equal  part 
r  share  being. allotted  to  or  in  trust  for  each  of  his  children  by  his 
lid  ife  who  should  be  living  on  the  'attainment  of  the  youngest,  [*650] 
}r  the  time  being,  to  the  age  of  twenty-one  years.] — The  testator 
bd  not  mean,  by  those  words,  to  give  absolute  interests  ;  for  then  the  subse- 
[oent  direction  to  pay  the  shares,  of  his  sons,  to  them  on  the  youngest  child 
tuining  twenty-one,  would  be  superflous :  and,  moreover,  there  is  an  express 
lirection  to  pay  the  dividends  and  interest,  of  the  shares  of  the  daughters,  to 
hem  for  their  lives.  * 

Mr.  Knight  Bruce  and  Mr.  Skndwdlj  afpeared  for  the  defendants :  but, 
The  Yice-Chancellor,  without  hearing  them,  said : — By  the  first  ope- 
ilive  words,  the  testator  ma'es  an  absolute  gift  to  all  his  children  by  his 
Rcond  wife,  who  should  be  living  when  the  youngest  child  should  attain 
twenty  one.  He  then  superadds  a  direction  for  settling  the  shares  of  his 
janghters.  The  absolute  gift  remains,  except  so  far  as  the  direction  for 
seitliDg  the  shares  of  his  daughters,  has  taken  it  away :  and  it  is  not  taken 
avav  in  the  case  of  a  daughter  dying  without  having  children.(a> 

Declare  that  Bmily  Hulme  took  an  absolute  interest  in  the  share  of  the 
testator's  residuary  estate  provided  for  her  by  the  will.[l] 

{a)  See  WhUtell  t.  Dudiih  2  Jac  Sl  Walk.  279 ;  and  Billing  t.  Billing,  ante,  toI.  5,  p.  232. 

[Ij  Vide  CuOicrl  T.P«fTii!r»Jac.  415.    Comftcr  t.  GraAtfm,  1  Rum.  &  M.  450.    Hottrii  t.  G^i66#, 

ii.  6Io,  and  note  2,  ibid ;  where  among  oUier  cases,  Mayer  v.  Towmend,  (3  Beav.  443,)  is  referred 

ta^tod  putially  stated.    A  further  extract  from  that  case  appears  to  be  apposite  to  the  present  sab- 

jBcL   Lord  LangdaJe,  M.  R.,  there  says :  **  The  testator  first  directs  the  trustees,  *  to  raise  the  sum 

i  SOOOL  for  his  daughter  Elizabeth.'    If  he  had  ended  there,  she  would,  without  any  question 

vbitever,  haye  been  entitled  to  the  legacy  absolutely ;  be  then  directs,  that  when  the  trostees 

ibold  haTs  obtained  the  same,  they  should  invest  it,  and  then  he  imposes  certain  restrictions ;  and 

imt  the  trustees  are  to  apply  the  dividends  unto  the  daughter  for  her  separate  use  for  life.    Sup- 

^  tb«  will  had  ended  here,  I  apprehend  the  daughter,  being  unmarried  at  her  father's  deaths 

vwU  have  been  entitled  to  have  taken  the  50002.  absolutely,  notwithstanding  the  gift  was  to  her 

*fv>te  use.    AAer  the  decease  of  the  daughter,  there  is  a  limitation  to  her  children ;  by  this  oon-* 

^^cBcy,  she  might  be  deprived  of  her  absolute  interest,  and  it  might  go  to  her  children ;  there 

ittlowi  a  power  under  which  she  might  further  diminish  her  interest,  by  giving  a  life  estate  to  any 

baditiid.    It  is  said,  that  it  could  not  be  intended  that  she  should  take  an  absolute  interest,  because 

i  there  were  no  children,  a  husband  surviving  her  might  take  the  property  absolutely ;  I  apprehend 

t^  wonld  be  a  great  deal  to  say  on  that  point ;  but  it  does  not  arise ;  the  question  is,  whether 

^  ^tpcy  pven  abaolulely  by  the  first  danse,  is  to  be  subject  to  any  other  ooniingeneies  or  limi* 

tiiioDi  heyoad  those  expressed.— None  of  these  having  taken  effect,  the  absolute  interest  remained 

iAthedaDgfater.'*    A  testator  bequeathed  a  leasehold  house  and  jMremises  with  the  furniture  and 

pbte  to  histon  Richard,  and  added,  **  and  should  he  die  without  heir  or  will,  the  profits  of  the  said 

l>««e  to  be  equally  divided  between  all  my  grand-children  by  the  consent  of  his  mother:'*  it  was 

^  that  the  MO  took  an  absolnteuiterast  in  the  boose.    Wigram,  V.  C,  says ;  «  The  gift  to  Rieb- 

^  ■  ibaolste  in  the  first  instance ;  and  the  general  rule  of  law  is,  that  an  absolute  interest  Is  not 

^^  taken  away  by  a  gift  over,  unless  that  gift  over  miy  itself  take  effect    Now,  it  has  been  ie« 

^^d7<l«cided,that  where  a  legacy  is  given  absolutely,  and  a  gift  over  is  superadded  in  the  event 

^  ^  l«|ttee  dying  without  having  disposed  of  his  legacy,  the  gift  over  is  void  and  the  legacy  ii 
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[•661]  *LusHiNGTON  V.  Price. 

1639 :  35th  April. — Mortgage  ;  Forecloiiira ;  Redemption. 

A  decretal  order  in  a  foreclosare  suit  under  7  Geo.  2,  c.  90,  s.  3,  cannot  be  made*  vAtm  all  tho  de* 
fendants  who  are  interested  in  the  equity  or  redemption,  join  in  the  application  and  admit  the 
plaintiff '■  title ;  and,  consequently,  the  order  cannot  be  made  where  one  of  those  defeadaAis  ■ 
an  infant. 

Motion,  by  one  of  the  defendants  ia  a  foreclosaire  suit  who  was  tenant  for 
life  of  the  equity  of  redemption,  for  a  decretal  order,  under  7  Geo.  2,  c  20,  s. 
2.(a) 

The  Yice-Chancellor  said  that  the  act  required  all  the  defendants  who 

had  a  right  to  redeem  the  mortgaged  premises,  to  join  in  the  application  and 

to  admit  the  plaintiff's  title ;  but,  in  this  case,  the  application  was 

[*662]    made  by  only  one  of  them,  and,  if  they  had  all  *joined,  they  could 

not  hav9  admitted  the  plaintiff's  title,  as  one  of  them  was  an  in&Qt, 

and,  therefore,  the  motion  must  be  refiised^&)[l] 

afaeolate. — The  question  then,  is,  whether  there  is  any  difference  between  a  gift  oyer  in  the  eveat 
0{  the  legatee  not  disposing  of  the  legacy,  and  a  gtit  oyer  in  the  event  of  his  not  disposing  of  it  by 
will ;  I  think  no  such  distinction  can  be  maintained.  The  will  of  Richani  is  not  to  be  the  excrdn 
of  a  power  but  an  incident  to  property  which  is  sufficient  (o  place  the  whole  at  the  absolute  dispo- 
sal of  the  legatee.  The  cases  cited  on  behalf  of  the  personal  repiesentatiyea  of  Richard  sbov, 
that  where  such  absolute  power  isgiyen,  the  property  is  absolute.  I  read  this  part  of  the  will,  there- 
fore, as  if  it  bad  stood — ^'If  le  shall  have  no  heir,  and  sjall  not  haye  disposed  of  the  property."* 
Oreen  v.  Harvey,  1  Hare,  438. 

(o)  This  section  is  as  follows:  **  And  be  it  further  enacted, by  the  authority  aforasaSd,  that,  from 
and  after  the  said  fint  day  of  Easter  term,  1734,  where  any  MU  or  bills,  suit  or  suits,  shall  be  filed, 
commenced,  or  brought  in  any  of  his  Majosty's  Courts  of  Equity,  la  that  part  of  Great  Brittb 
called  England,  by  any  person  or  persons  hayhig  or  claiming  any  estate,  right,  or  interest  in  eaj 
lands,  tenements,  or  hereditaments,  under  or  by  virtue  of  any  mortgage  or  mortgages  thereof,  t« 
compel  the  defendant  or  defendants  in  such  suit  or  suits  (haying  or  claiming  a  right  to  redeem  the 
same)  to  pay  the  plalntifT  or  plaintiffe  in  such  suit  or  suits  the  principal  money  and  interest  doe  at 
any  such  mortgage,  or  the  principal  money  and  interest  due  on  such  mortgage  together  with  any 
sum  or  sums  of  money  due  on  any  incumbrance  or  specialty  charged  or  chaigeable  on  the  equity 
of  redemption  thereof;  and,  in  default  of  payment  thereof,  to  foreclose  such  defendant  or  defen- 
dants of  his,  her,  or  their  right  or  equity  of  redeeming  such  mortgaged  lands,  tenements,  or  heredi- 
taments ;  such  court  or  courts  of  equity  wherein  such  suit  or  suits  shall  be  depending,  apon  appli- 
cation made  to  such  court  by  the  defendant  or  defendants  in  such  suit  haying  a  right  to  redeem 
such  mortgaged  lands,  tenements,  or  hereditaments,  and  upon  his  or  their  admitting  the  right  i nd 
title  of  the  plaintiff  or  plaintiffs  in  such  suit,  may  and  shall,  at  any  time  or  times  before  sach  rait 
or  cause  shall  be  brought  to  a  hearing,  make  such  order  or  decree  therein  as  such  court  or  eoorte 
might  or  could  have  made  therein,  in  case  such  suit  or  cause  had  then  been  regulariy  broaght  to 
hearing  before  such  court  or  courts ;  and  all  parties  to  snch  suit  or  suits  shall  be  bound  by  esch 
order  or  decree  so  made,  to  all  intents  and  purposes,  as  if  such  order  or  decree  had  been  made  by 
such  court  at  or  subsequent  to  the  hearing  of  such  cause  or  suit ;  any  usage  to  the  contrary  there- 
of in  anywise  notwithstanding." 

(6)  See  Garth  y.  Tkonuu^  3  Sim.  &  Stu.  188.    For  forms  of  the  order,  see  2  Eq.  Diaftnnso, 
390,  and  3  Fowl.  Excheq.  Pract.  399.    [See  Pigfin  y.  Ckeetkam,  9  Hare,  484.] 

[1]  That  an  order  may  be  made  in  cases  of  foreclosure,  under  the  general  power  of  the  court,  to 
u  to  bind  infants,  see  Orane  y.  Mitchell,  10  Sim.  484.    Where  a  statute  makes  no  sario^  or 
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1839.— Walfocd  v.  DaaiaU. 

■_   -MJ  ■  — . l_     _  I  _  |-  L  -■  -       ■  L         -       -  -      ■      T ■ * 

Mr.  Knight  Bruce^  Mr.  O.  Richards^  Mr.  Lloytit  Mr.  Dixon  and  Mr. 
Stone  appeared  on  the  application. 


Welpord  v.  Daniell. 


1839 :  Bill  May^-^Cootraipt ;  Ptocoai ;  Pro  confe«8o. 

Wbera  the  Muter  has  reported  that  a  defendant  ii  tmahle,  by  reason  of  porerty,  to  employ  a  eo- 
iicitor  to  put  in  his  answer,  the  court  will,  by  one  and  the  same  order,  direct  counsel  and  a 
■olicitor  to  be  assigned  to  the  defendant  for  the  purpose  of  putting  in  his  answer,  and  that  a  ha^ 
htMM  earpuM  do  ifsae  against  him,  and  that  the  plaintiff's  clerk  in  court  do  attend  with  the  re- 
cord, on  the  return  of  the  writ,  in  order  that  the  bill  may  be  taken  pro  amfegm  against  the  do- 
feadanty  BfdesB  he  shall,  in  the  meantime,  put  in  his  answer. 

The  Master  having  reported,  upon  a  reference  made  to  him  under  11  Geo. 
4  and  1  Will.  4,  c.  36,  s.  15,  rule  6,  that  the  defendant  was  imable,  by  reason 
of  poverty,  to  employ  a  solicitor  to  put  in  his  answer. 

Mr.  SiinioHj  for  the  plaintiff,  now  moved,  under  the  same  rule,  that  the 
defendant  might  have  counsel  and  a  solicitor  assigned  to  him,  in  order  that 
he  might  be  enabled  to  put  in  his  answer ;  and,  under  rule  2,  that  a  habeas 
corpus  might  issue  against  the  defendant,  returnable  on  the  first  day 
of  the  following  term  (which  would  *give  him  twenty-eight  days  b^  [*653] 
tveeo  the  time  when  he  was  committed  to  the  Fleet  and  the  return 
of  the  writ;)  and  that,  on  the  return  of  the  writ,  the  plaintiff's  clerk  in  court 
might  attend,  with  the  record,  in  order  that  the  bill  might  be  taken  pro  con- 
ftsso  against  the  defendant,  unless,  in  the  meantime,  he  should  put  in  his 
answer. 

The  Yice-Chancellor  made  the  order,  observing  that  it  was  a  combination 
of  the  2d  and  6th  rules. 


Hawes  17.  Bamford« 


1839 ;  Sth  May. — ^Affidavit ;  Injunction. 

As  illidafH  was  filed  and  intituled  in  a  cause  in  which  there  were  three  defendants!  Afterwards, 
the  platntiir  struck  out  the  name  of  one  of  the  defendants ;  and  then  ohtained  the  injunetion  on 
the  sffidavit  as  It  was  originally  intituled.    Held  that  the  injunction  was  regularly  ohtained. 

Motion  to  discharge  an  oider  for  an  injunction,  on  the  ground  that  the 
affidavit  on  which  it  was  obtained,  was  intituled  in  a  cause  in  which  there 
vere  three  defendants ;  whereas,  at  the  time  when  the  injunction  was  ob- 
tained, the  names  of  two  only  of  those  defendants  appeared  upon  the  record. 

The  facts  of  the  case  were  these.  At  the  time  when  the  afSdavit  was  filed, 
there  were  three  defendants  to  the  suit.    Afterwards,  the  plaintiff  amended 

nceptkm,  the  eoort  wili  make  none  in  favor  of  infants.    Dtmarut  t.  Wynkoopt  2  Johns.  Ch. 

Vol.  IX.  48 
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1839^—Winterbottom  ▼.  Ingham. 

his  bill  by  striking  out  the  name  of  one  of  the  defendants,  and  then  moved 
for  and  obtained  the  injunction  on  the  affidavit  as  it  was  originally  intituled. 

In  support  of  the  motion,  it  was  contended  that  an  indictment  for  perjury 
would  not  lie  on  the  affidavit. 

The  Vice-Chancellor  said  that  the  perjury,  if  any,  was  committed  at  the 
moment,  when  the  affidavit  was  filed ;  and  refused  the  motion  with  costs. 


[•664]  *WlNTERB0TT0M  V.   IXGHAM. 

1639 :  32d  May.-^paefiio  Performanoo  ;  Titl«. 

An  order,  made  on  motion,  (or  a  referanee  as  to  titie  ought  to  eontalii  direetioaa  for  the  prodoctioB 
of  deeds,  dLc,  and  for  the  examination  of  the  parties  on  oath. 

In  this  suit  (which  was  a  suit  for  the  specific  performance  of  an  agreement 
for  the  sale  of  an  estate,)  a  question  arose  as  to  the  form  of  an  order  made,  tm 
motion^  for  a  reference,  to  the  Master,  to  inquire  whether  a  good  title  could 
be  made  to  the  estate  comprised  in  the  agreement. 

The  Vice-Chancellor  ruled  that  the  directions,  usual  in  decrees,  for  the  pro- 
duction of  deeds,  &c.,  and  for  the  examination  of  the  parties  on  oath,  ought 
to  be  inserted  in  the  order ;  and  that  further  directions  and  costs  ought  to  be 
rcserved.(a) 

Mr.  Knigkt  Bruce  and  Mr.  KO0  were  counsel  in  the  cause. 

(a)  See  Seton  on  Decrees,  pp.  11  and  109. 
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TO    THE    PRINCIPAL   MATTERS. 


ACCBPTANCS  OF  TRUST. 

1.  A  tciUtor  raMdent  la  ladla,  appotntad  A.  B. 
ud  C.  hk  esffcnion  and  trosftaei.  A.  and  B. 
vere  remleat  ta  India,  and  C.  in  Iraland.  A. 
proved  the  will  ia  Iiidia,  and  C.  In  finglaad : 
kat  B  did  not  prore  at  aU.  The  wmetM  Were 
ioflered  la  remmin,  for  ee^eral  yean,  in  tbe 
budi  of  M.  dc.  Co.,  of  Caleatta,  the  teaU- 
tor't  banken  and  mg«nta.  B.  Was  a  partner  in 
tbit  firm  at  tlie  taatator'a  death :  but,  shortly 
•ftwwaide,  Im  ratired  and  eame  to  fia^and. 
He  then  entered  Into  partnership  with  R*  d& 
Co.  of  London.  th«  agents  and  correspondents 
•f  M.  &  Co.,  aad  paid  some  of  the  testator's 
let^teies  to  peraoiM  in  fiogiand ;  and,  in  order 
to  latiafy  a  legacy  gi^en  by  the  testator  upon 
ceiiaia  tmata,  tee  Inrested  the  amount  in 
■lock,  in  tbe  nam^s  of  A.  and  himself  as  trus- 
tees ;  bat  tbe  payments  and  Investment  were 
made  by  the  direction  of  A.,  and  out  of  re- 
nictaneea  seal  by  hkn  to  R.  d&  Co.  M.  6b 
Co.  aliiauUely  laaied.  Held  that  the  abore- 
DMotisned  acta  Were  done  by  B.  as  agent  to 
A.  and  notaa  an  eieeator  or  trustee  of  the 
villi  and,  eoaaeqaeatly,  that  he  was  not  re- 
pooable  for  the  looe  occasioned  to  the  estate  by 
tbe  failure  oC  M.  d&  Co.    Loviry  ▼.  Fulton, 

115 

1  Aa  sxecnfeor  who  does  not  proTe,  but  acts.  Is 
aanrerable  oaiy  fitf  what  he  actttaUy*receiTes. 

Ibid. 

ACCOUNT. 

A  eoounittee  appointed  by  the  inhabitants  of 

X^  employed  the  plaintiA,  aa  their  solicitors, 

to  apply,  to  Pariiament,  for  an  act  constmct- 

^  a  dock.     The  plaiatiffii,  in  the  course  of 

their  employment,  paid  considerable  sums  to 

•Bgiaeeia,    witnesses,   parliamentary    agents, 

tad  Taiioos  other  persons ;  and  a  large  sum 

becane  doe  to  them  for  their  oWn  costs,  and 

Kveial  liabilities  were  existing  against  them. 

The  plaintifi   at    diflerent    times    received, 

tbrasgh  bankers  and  others,  various  sums  on 

sttsoot  of  what  was  due  to  them,  but  were 

*B*Ua  Is  obtain  payment  of  the  balance :  np- 

oa  wbiohthey  filed  a  bili  against  some  of  the 

aeiabsis  of  the  committee,  alleging  thatj  of 


the  other  membeis,  some  were  out  of  the  jn- 
risdietjon,  and  others  were  dead  and  their  per- 
sonal representatives  unknown /and  praying 
that  the  defendants  might  come  to  an  account 
with  them,  and  pay  to  them  the  balance 
(which  was  sUted  to  be  3232/.  Is.  4d.,)  or 
such  balance  as,  on  taking  the  account,  should 
be  found  due,  and  also  to  indemnify  them 
agauist  the  existing  liabilities.  A  demurrer  to 
the  bill  was  allowed.    AlltMn  v.  Herring,  583 

ACQUIESCENCE. 
Set  TausTXBs. 

AFFIDAVIT. 

1.  A.  sold  a  fond  to  which  his  wife  was  entitled 
in  reversion  ;  and,  when  it  fell  into  possession, 
he  was  resident  in  Africa.  The  wife  consent- 
ed to  waive  her  equity  to  a  settlement,  and 
that  the  fund  should  be  transferred  to  the  pur- 
chaser. Held,  that  the  usual  affidavit  that 
there  was  no  settlement  afiecting  the  fund, 
might  be  made  by  the  wife  alone.  Elliot  v. 
Remmington.  50S 

2.  An  aiRdavit  was  fifed  and  intituled  in  a  cause 
in  which  there  were  three  defendants,  after* 
wards  the  plaintiff  struck  out  the  name  of  one 
of  the  defendants,  and  then  obtained  the  in* 
junction  on  the  affidavit  as  it  was  originally 
intituled.  Held  that  the  injunction  was  re- 
gularly obtained.    Hawee  v.  bamford,        653 

AFFIDAVIT  OF  SERVICE  OF 
SUBPCENA. 

An  affidavit  of  the  service  of  a  subpoena  to  ap* 
pear,  stating  that  the  deponent  served  the  de* 
fondant  with  It  by  leaving  a  true  copy  of  it 
and  of  the  Indorsement  thereon  with  A.  the 
wife  of  L.,  the  sister  of  defendant,  at  whose 
house  the  defendant  lodged,  b  insufficient,  aa 
It  Aoeo  not  show  where  the  writ  was  served. 
Biekford  v.  Skeweo,  428 

AGREEMENT. 

I.  Certain  persons  intended  to  form  a  railway 
from  A.  to  B.,  which  wm  to  pass  over  the 
plaintiff's  etUte.     The  plaintiif  oppostd  tha 
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project:  butf  on  the  agent  for  the  projector 
Agraeinf ,  in  writing,  to  pay  htm  30,000/.  for 
the  portion  of  his  Mtato  orer  which  the  rail- 
way was  to  pa«,  bo  coiuented  to  withdraw 
hii  opposition.  At  the  same  time,  certain 
other  persons  intended  to  form  a  railway  be- 
tween the  same  termini,  bnt  by  a  di&rent 
line,  which  also  passed  through  the  plaintiff  's 
estate,  bat  not  through  the  same  part  of  it  as 
the  former  line:  14  acres  of  the  plaintiff's 
land  were  required  for  the  former  railway,  and 
16  acres  for  the  latter.  The  plaintiff  apposed 
the  latter  railway  also.  The  agenti  for  the 
rival  projectors  then  entered  into  and  signed 
an  agreement  (which  was  approved  of  and 
signed  by  the  plaintiff's  agent),  by  which  they 
agreed  that  the  first  line  should  be  abandoned 
and  the  second  adopted,  and  that  the  adopted 
line  should  take  the  engagements  entered  into, 
with  the  landowners,  by  the  abandoned  line : 
and,  thereupon,  the  plaintiff  withdrew  his  op- 
position to  the  adopted  line ;  and  the  act  of 
Parliament  for  makinr  the  second  railway 
and  for  incorporating  the  projectors  of  it,  was 
passed.  Held  that  the  incorporated  company 
were  bound  to  perform  the  agreement  made 
with  the  plaintiff  by  the  projectors  of  ihf 
first  railway.  Stanley  v.  Ckeater  rnnd  Birken- 
head Railway  Company,  26^ 
S.  By  an  agreement  between  the  plaintifib  and 
the  defendants,  the  former,  in  consideration  of 
certain  payments  to  be  made  by  them  to  the 
latter,  were  to  have  the  exclusive  right  of  en- 
graving hnd  publishing  a  series  of  maps  from 
drawings  to  be  furnished  to  them,  from  time  to 
time,  by  the  latter.  The  court  refused  to  re- 
strain the  defendants  from  acting  in  violation 
of  the  agreement,  as  it  could  not  compel  the 
defendants  to  furnish  the  drawings;  and 
therefore,  could  not  decree  a  specific  perfor- 
mance of  the  agreement  Baldwin  v.  The 
Society  for  the  Diffueion  of  Ueeful  Knowl- 
edge,  393 

3.  The  bill  stated  a  parol  agreement,  in  part  per- 
formed, for  a  lease  of  a  farm  to  be  granted  by 
tlie  defendant  to  the  plaintiff  one  term  of 
which  was  that  a  certain  arable  field  should 
be  laid  down  in  pastors.  The  plaintiff  entered 
and  laid  down  the  field,  and  it  was,  afterwards, 
severed  from  the  farm,  and  an  abatement  in 
the  rent,  was  made  in  respect  of  it  The 
witness  examined  to  prove  the  agreement,  did 
not  state  that  it  contained  any  provision  as  to 
laying  down  the  field  ;  so  that  the  agroement 
provf^,  varied  from  that  alleged  in  the  bill ; 
and,  on  that  account,  the  court  refused  to  de- 
cree a  specific  performance.  Mundy  v.  Jo- 
life,  413 

4.  Two  railways  called  A.  and  B.,  were  projected 
by  different  parties,  to  run  from  M.  towards 
N.  The  line  of  A.  passed  through  the  centre 
of  the  plaintiff's  estate,  and  the  line  of  B. 
throogh  a  corner  of  it  The  projecton  of  A. 
agreed  with  the  plaintiff  for  the  purchase  of 
that  portion  of  his  land  which  they  required ; 
and  they  were  to  have  power  to  vacate  the 
agret'roent  in  case  the  act  for  making  their 
railway  should  not  pass.  Two  bills  were 
brought  into  Parliament  for  making  the  rail- 
ways, and  wore  referred  to  a  committee,  at 
whseoiuggestioD  the  projects  were  amalgama- 


ted :  and  an  act  was  passed  Ineoiporstiiig  the 
projectors  of  both  railways  into'  one  eomptay, 
and  for  making  a  railway  partly  in  the  line  cf 
A.,  and  partly  rn  the  line  of  B.,  the  latter  be- 
ing the  line  selected  with  respect  to  the  plifii- 
tiff's  estate.     Pending  the  act,  the  promoten 
of  the  two  railways  agreed  with  each  other, 
that,  where  either  company  ehonld  have  en- 
tered into  contracts  with   landownen  wkoie 
property  might  be  aflbcted   by    either  line, 
though  in  a  somewhat  diflforentnoode,  the  con- 
tracts entered  into  by  the  company  propons; 
the  rejected  line,  should  be   adopted  by  tb« 
united  company.    A  copy  of  this  agreeromt 
was  subsequently  sent  to  the  plaintiff,  by  Um 
united  company.     The  projecton  of  line  A. 
afterwards  vacated  their  agreement  with  the 
plaintiff.      Held   th:it  the   plaintiff  could  not 
enforce  that   agreement    against   the  united 
company.      Greenhalgh  ▼.    The  Maneketttr 
and  Birmingham  Rauway  Company,        416 

AMENDMENT. 


1.  Where  a  plaintiff  wishes  to  amend  his  bin. 
but  does  not  reqnire  a  farther  answer,  the  or- 
der ought  to  contain  a  recital  to  that  effect, 
otherwise  it  is  irregular.  Boddiagtoe  t. 
Woodley,  ^^ 

2.  After  an  injunction  had  been  continued  on 
merits,  the  plaintiff  moved  to  amend  witboot 
prejudice  to  the  injunction-  Held  that,  in 
such  a  case,  the  amendment  coold  not  prejo- 
dice  the  injunction,  and  therefore,  the  motion 
was  a  simple  application  to  amend,  and  ou^t 
to  have  been  made  before  the  master.  Wtod- 
rofe  ▼.  Daniel,  418 

iS^ee  CoNTKirrr,  4. 

ANNUITY. 

1.  The  memorial  of  an  annuity,  after  setting 
forth  the  grant,  from  which  It  appeared  that 
the  consideration  for  the  annuity  was  455/i 
averred  that  the  true  and  hona  fide  eoniidera- 
tion  for  the  annuity  was  4501.,  and  that  the 
said  sum  of  A50L  was  paid  to  the  grantor  by 
the  grantee.  The  memorial  sUted  also  that 
the  grantee's  execution  of  the  deed,  was  at- 
tested by  three  persons  whose  names  it  men- 
tioned, but  the  name  of  only  one  of  them  wai 
endorsed  on  the  deed.  Held  that  the  grant  of 
the  annuity  and  all  the  securities  for  it,  were 
void.    Gibhe  v.  Hooper,  ^ 

9.  A  testator  charged  his  real  estates  with  the 
payment  of  his  debts,  and  of  an  annuity  to 
his  wife  in  lieu  of  dower.  The  real  catntea 
having  been  sold  to  pay  the  debts  and  ****^™" 
come  of  the  remaining  proceeds  being  inaoffici- 
ent  to  pay  the  annuity.  Held  that  the  widow 
was  entitled  to  have  her  annuity  paid  oat  of 
the  capital  as  well  as  the  income  of  the  i«- 
maining  fund.  Held  also  (the  annuity  being 
wholly  in  arrear)  that  the  arrears  were  to  w 
computed  fVom  the  tesUtor'a  death.  Stamper 
V.  Pickering,  *' 

APPOINTMENT. 

1.  Testator  bequeathed  a  sum  of  stock  injf^ 
for  all  or  such  eae  or  more  ezclsii^  «  "* 
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tbm  of  tlie  ehildron  of  liis  nioee,  ai  iIm 
ihosid,  by  her  will,  appoint ;  and,  in  d«faolt  of 
kpfniatmoaC,  ia  tnut  for  all  her  children  living 
Lt  his  deeease.     The  niece,  by  her  will,  ap- 
ni9(«d    600M,    part  of  the   etock,    to  her 
tiivhter,  for  her  oepaiate  oae  for  life;  and, 
u«trr  her  death,  fo  muek  perwm^  ^c»  a$  the 
hu^kter  9k0mid  ky  loiU,  appaintt  and,  in  de- 
uit  of  appointment,  to  the  niece's  two  eone. 
T*if  two   oono  and  the  daughter  were  the 
kix?  8  only  children,  and  they  were  all  livinr 
a  (he  teetator^o  death.     After  the  death  cm 
\f  Dtece,  her  two  oons  and  daughter  and  the 
MHbind  of  the  daughter  executed  a  deed  by 
vhich,  after  reciting  that  it  was  conceived 
[aat  the  testamentary  power  of  appointment 
pfes  to  the  daughter,  was  inyalid,  as  being  an 
etctwive  execution  of  the  power  given  to  her 
owtiier,  and  that  it  was  also  conceived  that,  if 
tkat  power  should  be  valid  and  should  not  be 
exerci«ed,  then  and  in  either  event  the  rever- 
«on  of  the  6000/.  expectant  on  the  daugh- 
in't  desth,  belonged  to  her  two  brotberB  and 
t*  herself  and   her  husband :    the  parties  in 
wder  t«  obviate   any  doubts  respecting  the 
ooke  and  to  carry  their  raother*s  intention  into 
tSect,  tssigned   the  fund  to  two  trustees,  in 
tnnC  for  the  daughter,  for  her  separate  use  for 
U«,  Md,  after  her  death,  for  the  hasband  for 
iii'f,  and  after  his  death,  for  the  children  of 
t'i«  daa^hter  and  her  husband,  and,  if  they 
ikfM  all  die  under  31,  in  trust  for  the  daugh- 
ter'! oext  of  kin :  and  the  daughter  alone  was 
vopowfrrd  to   appoint  new   trustees  of  the 
^^    \  few  months  afterwards,  the  daugh- 
tfr  made  a  will,  in  exercise  of  the  power 
^irea  to  her  by  her  mother,  and  appointed  the 
(dai  to  her  husband  absolutely.    Some  time 
aft^rwanis  she  executed  a  deed,  by  which  she 
ippdinted  a  new  trustee  of  the  prior  deed 
SHorUy  afterwards  she  died,  leaving  her  bus- 
kaad  aod  four  children  surviving.     Held  that 
the  testamentary  power  of  appointment  given 
to  the  daughter,  was  valid :  that  the  fifst  deed 
was  not  intended  to  operate,  unless  that  power 
•Qojld  bs  either  void  or  not  exercised :  that 
^  daaghtei's  will  was  a  good  execution  of 
t^e  pover,  and  was  not  revoked  by  the  se- 
Mod  deed.    Pkiptan  v.  Turner,  237 

^  A  power  given  to  a  husband  and  wife,  was 
required  to  be  exercised  by  them  by  any  deed 
fir  writing  under  their  hands  and  seals,  to  be 
by  them  executed  in  the  presence  of  and  at- 
tMted  by  two  witnesses.  Held  that  a  deed 
which  was  signed  as  well  ns  sealed  and  de- 
livered by  the  husband  and  wife,  in  the  pre- 
HQce  of  two  witnesses,  was  not  a  good  exer- 
ciK  of  the  power,  because  the  attestation 
duae,  did  not  extend  to  the  slgnatom,  as 
*bU  u  to  the  sealing  and  delivery.  Water- 
—^^SmUk,  629 


•«  PowiL^powiE  TO  AProiirr  TatnriBs. 

ARBITRATION. 

^  u  award  is  made  after  the  submission 
^  ^B  revoked  by  the  plaintiff,  equity  will 
^  teaiua  the  defendants  from  acting  on  the 
ataiij,  ttlam  the  plaiatUT  bad  good  groaadi 


for  roTokiflg  the  subminion.    Pope  ▼.  Lvrd 
Duneanntnit  177 

See  WiTNBaB,  2. 

ASSIGNEE  OF  DEBT. 

The  assignee  of  a  debt  cannot  sae  for  it  in  a 
court  of  equity,  unless  the  assignor  refuses  to 
aHow  the  assignee  to  sue  for  it,  at  law,  In  his 
name,  or  has  done  or  intends  to  do  some  act 
which  will  prevent  the  assignee  from  recover- 
ing it  at  law,  in  the  assignor's  name.  Ham» 
mond  V.  Meeeenger,  327 

ATTACHMENT. 
iS'«e  CoNTBMrr,  1. 

ATTORNEY  GENERAL. 

1.  The  Attorney  General  net  having  answered 
the  bill  within  a  reasonable  time,  the  court  or- 
dered that  he  shonld  put  in  his  answer  within 
a  week  after  service  of  the  order,  or  that  the 
bill  should  be  taken  pro  eonfeeto  against  him. 
Groom  v  Attorney  General  and  Othera,    3^5 

2.  Testatrix  gave  6000/.  stock  to  the  govcniom 
of  the  charity  for  the  relief  of  poor  widows 
and  children  of  clergymen,  the  dividends  to 
be,  from  time  to  time,  applied  for  the  benefit 
of  poor  widows  and  maiden  daughters  of 
clergymen  of  the  Church  of  England  who 
should  have  attained  the  age  of  30  years,  in 
such  shares  and  proportions  as  the  governors 
of  the  said  charity  should,  in  their  dijcretion, 
think  fit.  A  bill,  claiming  the  legacy,  was 
filed,  against  the  executors,  by  *'  The  Gover* 
nors  of  the  Corporation  of  the  Society  for  the 
Relief  of  Poor  Widows  and  Children  of 
Clergymen,  commonly  called  The  Corporation 
of  the  Sons  of  the  Clorgy."  Held  that  the 
Attorney  General  was  a  necessary  party  to 
the  bill,  as  the  legacy  was  not  given  upon 
trusts  corresponding  with  the  trusts  upon 
which  the  corporation  held  their  general  pro- 
perty. Corporation  of  the  Sone  of  the  Clergv 
T.  Mue,  610 

AWARD. 
See  AasiTXATiox. 

BANKRUPT. 

A.  demised  to  B.  (who  was  alleged  to  be  an  un- 
certificated bankrupt)  a  wharf,  with  the  use  of 
a  road,  in  common  with  the  occupiers  of  ad- 
joining wharfs.  C.  objtructed  the  road.  B. 
filed  a  bill  against  him  to  restrain  the  nui- 
sance. Held  that  neither  A.  nor  the  occu- 
piers of  the  adjoining  wharfs,  nor  the  assigneep 
of  B.  were  necessary  parties  to  the  bill.  Sem* 
pie  V.  London  and  Birmingham  Aii/toty 
Company^  239 

BISHOP. 

In  a  suit  for  the  specific  performanoe  of  ^ 
agreement  for  the  sale  of  the  next  presenta- 
tion to  a  living,  the  court  will  restrain  the  bis- 
hop of  the  diocese  from  taking  advantaffo  of  a 
lapse  pending  the  suit    Nicholoom  v.  aimm. 


UnOBL 


Set  PoucT  oy  Ihwuaancc 

BREACH  OF  TRUST. 

By  a  settlement  made  in  India,  in  1778,  the 
tftistMa  were  directed  to  inveet  a  eertain  eiun 
of  rupeee  in  good  pnhlk:  or  private  secarittea, 
at  the  highect  rate  of  interest  that  could  be 
obtained,  upon  certain  trusts  under  which  one 
of  the  daughters  of  the  marriage  became  en- 
titled to  a  meiety  of  the  fund  after  the  death 
of  her  father  and  mother.  The  fund  was  ac- 
cordingly invested  in  notes  of  the  Indian 
Government ;  and  those  notes  were  deposited 
with  Palmer  Sl  Co.  of  Calcutta.  On  the 
daughter's  marriage  in  1791,  her  moiety  of 
the  fund  was  assigned  to  other  trustees,  in 
trust,  after  the  deaths  of  her  father  and 
mother,  to  receive  and  lay  out  the  same  in 
•uch  of  the  public  stocks  or  'ptfUamentary 
funds  or  other  securities  (private  perwnal  se- 
curity only  excepted),  as  the  daughter  and 
her  husband  should  appoint.  After  the 
father's  death,  the  mother  filed  a  bill  against 
the  trustees  of  the  two  settlements,  and  her 
daughter  and  her  husband,  'to  have  the  trusts 
of  1778  carried  into  execution.  By  the  de- 
cree in  that  suit  made  in  1809,  at  which  time 
the  mother  was  dead,  certain  arrears  of  inter- 
est on  the  fund  were  ordered  to  be  paid  to  the 
mother's  representative,  and  the  daughter's 
moiety  of  the  fund  was  declared  to  have 
vested  in  the  trustees  of  the  settlement  of 
17.^1  upon  the  trusts  thereof,  and  was  ordered 
to  be  paid  to  them  accordingly.  The  trustees 
of  1778  did  not  comply  with  that  decree,  but 
allowed  the  notes  to  remain  in  the  hands  of 
Palmer  &  Ca,  who  failed  in  1830,  having 
previously  received  the  amount  of  the  notes. 
Held  that  the  trustees  of  1778  were  responsi- 
ble for  the  loss.  Held  also,  that,  although  the 
cetui  que  traet  knew  and  acquiesced  In  the 
mode  in  which  the  fund  had  been  invested  and 
dealt  with,  and  approved  of  its  remaining  un- 
der the  management  of  Palmer  &>  Co.,  yet,  as 
the  trustees  were  aware  that  Palmer  dL  Co. 
were  in  pecuniary  difficulties  some  time  before 
they  failed,  but  did  not  inform  the  ceetui  que 
tru»t$  thereof,  the  acquiescence  did  not  ex- 
empt the  trustees  Atom  their  liability.  ATuncA 
T.  Cockerell,  339 

See  Pabtxbs,  3. 

CERTIFICATE. 
See  Taxation,  1. 

CHARITY. 

Testatrix  gave  6000^  Stock  to  the  governors  of 
the  charity  for  the  relief  of  poor  widows  and 
children  of  clergymen,  the  dividends  to  be, 
from  time  to  time,  applied  for  the  benefit  of 
poor  widows  and  maideft  daughters  of  clergv* 
men  of  the  Church  of  England  who  should 
have  attained  the  age  of  30  years,  in  such 
shares  and  proportions  as  the  governors  of  the 
said  charity  should,  in  their  discretion,  think 
.fit  A  bill  claiming  the  legacy,  was  filed, 
against  the  executors,  by  "  The  Governon  of 
the  Coiporation  of  the  Society  for  the  Relief 


«f  Poor  Widows  and  ChOdtan  of  CbigysMa, 
oommenly  called  The  Coi^rataon  of  the  Seu 
of  the  Clorgy."  Held  I  bat  tha  Attomy 
General  was  a  necessary  party  to  the  suit,  th» 
legacy  not  being  given  upon  tnisks  corresposd- 
ing  with  the  trusts  upon  which  the  eorporatiM 
held  their  general  property.  Corpsr«li9a  «/ 
the  Sone  of  the  Clergy  v.  Moss,  610 

CHOSE  IN  ACTION. 

A  married  woman,  being  entitled  to  one-fifUi  c( 
a  residue,  joined  with  her  husband,  and  lh» 
four  other  residuary  legateos,  in  filiog  a  bill,  to 
have  the  testator's  estate  administered,  ud 
the  readue  ascertained  and  distributed  amoa^ 
the  party  entitled.  Pending  the  suii,  but  be- 
fore the  rights  of  the  parties  had  been  de- 
clared, the  husband  and  wife  joined  in  aangs- 
ing  the  wife's  share  to  A.,  as  a  security  (or  t 
debt  due  to  him  (rom  the  hoaband.  The  hus- 
band died ;  and  afterwards  a  decree  wa 
made,  directing  one-fifth  of  the  residue  to  ba 
paid  to  the  wife.  A.  never  presented  a  petiuan 
in  the  suit,  or  took  any  other  step  to  enforce 
his  security,  until  after  the  decree  was  made. 
Held  that,  by  the  decree^  the  wife  became 
entitled  to  her  share  free  from  her  hnsbaiMfs 
debt  Whether  an  aarignment  by  a  husband 
and  wife  uf  the  wife's  ehote  in  aciien  to  i 
particular  assignee,  for  value,  is  bindtnf  oa 
the  wife  surviving? — Qu.  Hutching*  r. 
Smith,  137 

CHURCHWARDENS, 

A  suit  in  this  court,  by  the  churchwardens  of  a 
parish,  to  restrain  a  person  from  puliiag  doiro 
the  churchyard  wall,  is  maintainable.  The 
churchwardens,  notwithstanding  their  ofik» 
has  ceased,  may  file  a  sopplementsl  biil.  Av 
the  purpose  of  stating  facts  occurred  since  Uk 
filing  of  the  original  bill,  and  may  join  tb«ir 
successors  as  co-plainti£  with  them  io  tbf 
supplemental  suit    Marriott  v.  TerpUy,  979 

COMMISSIONERS  FOR  EXAMINING 
WITNESSES. 

The  court  will  restrain  commissiotierB  for  exa- 
mining witnesses  from  bringing  an  acttoa  for 
their  fees  agabst  a  solicitor  in  the  cause,  and 
will  refrr  it  to  the  master  to  ascertain  rfaat 
is  due  to  them.    BlundeU  v.  Oladttontt   4^ 

CONSTRUCTION. 

1.  A  testatrix  being  entitled  to  her  son's  residaa- 
ry  estate  (the  amount  of  which  was  unascer- 
tained at  her  death)  bequeathed  as  follows: 
"  If  any  debts  due  me  at  my  decease,  1  nqatA 
my  executors  will  collect  and  pay  into  tiM 
hands  of  my  children."  Held  that  the  eon*i 
residue  passed  by  the  bequest.  Baif^dgt  v- 
Baitdtridge,  16 

2.  Testator  gave  his  residuary  penonal  estate  to 
J.  J.  an  infant,  and  directed  his  execaton  to 
place  it  out  at  interest  to  aecumahte,  aod  to 
pay  tha  principal  to  the  infsnt  on  his  attain- 
ing  24,  and  in  the  meantime  to  allow  601 1 
year  for  bis  maintenance:  and  the  tffUtor 
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fvrs  tfM  fwSdM  ovtr,  on  tho  infeiit'i  dylngr 
vader  91.  The  eoait  held  that  the  recMoe 
wnm  aetiimliy  pwn  to  the  hifant,  and  that 
what  followed  the  g;ift  was  merely  directory 
ao  to  the  raanafemont  of  it ;  and,  on  the  in- 
faot'o  Qttaining  twenty-one,  allowed  the  re- 
adao  aad  aecnniulationa  to  bo  tranferred  to 
btni.     Jo^elym  r.  Joielyji,  63 

i.  TcoUtor  bequeathed  hb  rendoary  estate  to 
his  wife  Ibr  life,  and  after  her  death,  to  his 
•on  and  dao|^ter,  share  and  share  alike,  and 
Ihotr  re^Mctive  issue,  with  benefit  of  survi- 
ronhip  between  his  said  children  or  their  Is- 
ftoe  respectiTely.  Hold  that  the  survivorship 
to  take  place  only  In  the  event  of  the 
of  a  child  failing  in  the  lifetime  of  the 
u-sutor**  widow.     Tnrner  v.  Capel,  158 

L  Testator  directed  that,  after  his  wife's  death 
part  of  hie  stock  should  be  transferred  to  Jo- 
hanoa  G.  for  her  sole  and  entire  use  during 
ber  tile;  that  she  should  not  alienate  it,  but 
enjoy  the  inteiest  during  her  life ;  and  that, 
at  her  decease,  she  might  dispose  of  it,  as 
dw  thovght  fit  Held  that  J.  6.  took  an 
atemt  for  life,  with  a  power  to  dispose  of 
the  stock  by  her  wiU.    Archibald  t.  Wright, 

161 
5  A  testator  ooncluded  his  will  as  follows ;  "  I 
l^oess  there  will  be  found  sufficient,  in  my 
baoker**  hands,  to  discharge  all  my  debts, 
vbieh  I  desire  Mrs.  E.  M.  to  do,  and  keep 
(i#  Tt9Hu€  for  her  own  nse."  Held,  (the 
vhole  of  the  will  being  taken  together)  that 
E.  M.  was  entitled,  not  only  to  the  residue 
«f  the  money  in  the  banker's  hands,  but  to 
the  reatdne  of  the  testator's  general  personal 
ntate.     JBoyt  v.  Morgan,  289 

€.  TeAator  bequeathed  all  his  property,  both 
reel  and  personal,  to  hm  son  Charles,  his  beiri, 
exeentofs,  dtc.  to  and  for  his  and  their  own 
s»  and  benefit,  well  knowing  he  would  dis- 
charge the  tmst  the  testator  reposed  in  him  by 
rHnembering  his  '  (the  testator's)  fous  and 
^Asghters,  William,  Edmund,  Martha,  dto. 
Held  that  no  trust  was  created  for  the  sons 
and  daughters;  bnt  that  Charles  took  the 
ptoperty  for  hb  benefit  absolutely.  Bmrdtell 
^  T  BmriaeU^  319 

T.  Teotatiiz  gave  legacies  to  A.  B.  and  C,  and 
declared  that  if  any  of  them  should  be  dead 
ftt  ber  doeease,  or  shonld  not  then  be  heard  of 
lo  be  then  livrag,  or  should  not  respectively 
dsim  their  respective  legacies  within  twelve 
Qoaths  after  her  death,  then  the  legacies 
fTTtn  to  such  of  them  as  should  be  dead  at 
her  decease,  or  as  shonld  neglect  to  claim  the 
•une  withtn  th^  time  aforesaid,  should  sink  in- 
ts  ber  residnary  estate.  Three  years  after 
testatrix's  death,  C,  who  had  not  been  heard 
«f  for  opwvds  of  30  yean,  claimed  her  lega- 
cy. Held  that  she  was  not  entitled  to  it,  al- 
theogfa  die  had  been  ignorant,  nntil  a  short 
tiae  before,  that  her  sister  waa  dead.  jHow* 
ket  T.  BmUmin,  355 

I  Teitalor  beqneathed  a  sum  of  stock  to  his 
wife  for  lile,  and  after  her  decease,  to  his  three 
loas,  eqnally  to  be  divided  amongst  them,  if 
thry  iboaM  bo  all  living  at  the  decease  of  his 
^rife;  bat  if  any  or  either  of  them  should 
^ttppea  to  die  in  the  lifetime  of  his  wife,  and 
•hsaM  leave  any  child  or  ehildreji,  his  will 


was,  that  such  child  or  children  who  should 
be  living  at  the  time  of  his  wife's  death, 
should  be  substituted  in  the  place  of  such 
of  his  said  sons  who  should  so  happen  to  die, 
and  take  his,  her,  or  their  parent's  share.  All 
the  sons  died  in  the  wife's  lifetime.  Two  of 
them  left  children  who  were  living  at  the 
wife's  death.  The  third  died  a  bachelor.  Held 
that  one-third  of  Ihe  stock  fell  into  the  resi- 
due.   Hostler  v.  TUftrooky  368 

9.  Testatrix  gave  to  her  servants,  Samuel  Eales, 
and  Chariotte,  his  wife,  an  annuity  of  200/.  a 
year  each,  for  their  lives  and  the  life  of  the 
survivor.  Held  that  each  of  the  legatees 
was  entitled  to  an  annuity  of  900L  during 
their  joint  lives  and  the  life  of  the  survivor  of 
them.     Ealee  v.  The  Earl  of  Cardigan,    384 

10.  Testator  bequeathed  one-sixth  part  of  his  re- 
siduary estate  amongst  the  children  of  his  late 
sister  J.  T ,  and  directed  that  their  shares 
should  be  paid  to  them  at  31 ;  and  that  in 
ease  any  of  them  should  die  under  that  age 
leaving  issue,  their  shares  should  be  paid  to 
their  issue,  as  soon  as  such  issue  ooold  give  a 
legal  discharge  for  the  same,  but  if  any  of  the 
children  should  die  without  leaving  issue,  their 
shares  should  be  paid  to  the  surviving  children 
and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  no  greater  share 
than  their  deceased  parents  would  have  been 
entitled  to,  if  living :  and  be  bequeathed  an- 
other sixth  part  to  his  sister,  M.  C.  for  life, 
and,  after  her  death,  unto  and  amongst  her  is- 
sue, and  to  be  payable  at  the  like  times  and 
with  the  like  benefit  of  survivorship,  and  in 
like  manner  as  was  thereinbefore  expressed 
concerning  the  sixth  part  thereinbefore  given 
to  the  children  of  J.  T.  M.  C.  had  six  child- 
ren living  at  testator's  death  ;  and  she  had  had 
another  child,  who  died  berore  the  date  of  the 
will.  Held,  that  as  the  latter  clause  of  the 
will  referred  to  the  former,  the  word  iaeue  in 
it  must  be  taken  to  mean  children.  Held  also, 
that,  under  the  former  clause,  no  grandchild 
of  J.  T.  could  take  exoept  by  way  of  substitu- 
tion for  its  parent,  and,  therefore,  under  the 
latter  danse,  no  grandchild  of  M.  C.  could 
take,  except  by  way  of  substitution  for  its  pa- 
rent   Peel  V.  Catlaw,  373 

11.  Testatrix  bequeathed  her  residue  to  her  se- 
cond eoilsitts,  of  the  name  of  S.,  and  the  issue 
of  such  of  them  as  were  dead.  She  had  no 
second  cousins,  but  she  had  three  first  cousins 
once  removed,  of  that  name,  two  of  whom 
were  living  at  her  death,  and  had  children, 
bnt  the  third  was  then  dead,  leaving  children. 
Held,  that  the  two  surviving  firrt  cousins  once 
removed,  and  the  children  of  the  one  who  was 
deady  were  entitled  to  the  residue,  to  the  ex- 
clusion of  the  chMdren  of  the  former,  although 
they  were  in  the  same  degree  of  relationship 
to  the  testatrix  as  her  sMond  cousins  would 
have  been,  had  she  had  any.  Slade  v. 
Fbeke,  386 

19.  A  maniaM  settlement  recited  that  it  had 
been  agreed,  on  the  treaty  for  the  marriage, 
that  the  intended  husband  should  insure  his 
life  in  the  Rock  iBsnraaoe  Office,  in  the 
names  of  trustees,  in  the  sum  of  3000/.: 
that  the  dividends  of  certain  canal  shares 
should  be  appUid  in  keeping  the  policy  ois 
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foot:  UmI  thi  mid  mm  of  30001.  under  tbo 
policy,  fhould  be  lettled  in  manner  thereinaf- 
ter raentioued ;  and  that,  in  pureuaoce  of  the 
a|rrreroent,  the  intended  husbend  had  made 
an  insurance  on  his  life  in  the  Rock  <^ce,  in 
sum  of  3000/.  in  the  names  of  the  trustees  of 
the  deed ;  and  it  was  declared,  that  the  trus- 
tees should  stand  poesesicd  of  tkt  policy,  in 
trust  for  the  intended  husband,  until  the  mar- 
riage, and  that,  upon  the  solemoization  there- 
of, they  should  stand  poesesicd  of  the  oaid 
9um  oj  300Ui.  when  received  under  the  poli- 
cy, upon  certain  trusts,  for  the  benefit  of  the 
intended  wife,  and  the  children  or  the  mar- 
riage. The  husbatid  became  bankrupt,  and 
aderwards  died.  On  his  death,  a  considerable 
bonus  was  payable  on  the  3000/.  Held  that 
'  the  husband^s  assignees  were  not  entitled  to 
the  bonus,  but  that  the  sum,  as  well  as  the 
3,000/.,  belonged  to  the  trustees  ot  the  settle- 
ment   Parkea  t.  BoU,  388 

13.  Testator  commenced  his  will  as  follows: 
'*  All  my  property  in  the  several  public  funds, 
excepting  that  in  the  three  per  cent  consols,  is 
to  be  sold  out,  and,  aAer  defraying,  from  the 
produce  thereof,  my  funeral  eipenses  and 
debts,  the  remainder  is  to  be  placed  in  the 
three  per  cent,  consols,  in  which  fund  I  now 
stand  poBsrived  of  3700/.  capital  stock.  The 
annual  dividends  I  leave  in  trust  to  my  execu- 
tor and  executrix,  to  be  paid  by  them,  as  the 
dividends  shall  become  due,  to  the  persons  un- 
dermentioned during  their  natural  lives ; 
namely,  30/.  per  annum  to  my  niece  H.,  and 
SO/,  per  annum  to  my  niece  S."  The  testa- 
tor, in  a  subsequent  part  of  his  will,  gave  all 
bis  household  furniture  and  all  his  property  of 
every  kind,  not  opedfied  ahove,  to  his  wife. 
Held  that  the  capital  producing  the  two  year- 
ly sums  of  30/.  and  20/.  passed  to  the  wife 
Clotoeo  V.  ClomeOf  403 

14.  Testator  gave  one-third  of  his  residuary  es- 
,    tate  to  his  wife,  and  the  other  two-thirds  to 

trustees  in  trust  for  his  children  at  31 :  and  di- 
rected that,  until  the  shares  of  his  children 
should  be  payable  to  them,  the  income  thereof 
should  be  paid  to  his  wife,  to  be  by  her  appli- 
ed, or,  in  ease  of  her  death  to  be  applied 
bv  the  trustees,  for  the  maintenance  of  the 
children.  Held  that  the  wife  was  entitled  to 
the  Income  of  the  children's  shares  during 
their  minorities,  she  maintaining  them  in  a 
proper  manner.    Hadoiw  v.  HadSiOt  438 

15«  Testator,  by  his  will,  gave  legacies  to  several 

S)rK>ns,  describing  each  of  them  as  his  cousin. 
y  a  codicil,  he  gave  his  residuary  estate  to  all 
such  of  his  cousins,  both  on  his  father's  and 
mo  her's  side,  as  should  be  living  at  his  de- 
cease, and  to  all  the  children  of  such  of  his 
said  cousins  as  might  have  theretofore  died  or 
might  die  in  his  lifetime.  Tlie  testator  left 
several  first  cousins  and  children  of  first  and 
second  cousins,  and  one  first  cousin  once  re- 
moved. Held  that  none  of  them  were  inclu- 
ded in  the  residuary  bequest,  except  the  first 
cousins  living  at  the  testator's  death,  and  the 
children  of  first  cousins  who  died  in  his  life- 
time. Caldtcott  V.  Horrioonj  457 
16.  Testator  dimcted  his  trustees  to  ftpply  the 
rents  of  his  freehold  estates,  during  uu  ufe  of 
^hio  wife,  for  iko  maintomaneo  and  edmeation 


of  hia  two  grsm  nieeea,  and,  after  bb  wik'i 
death,  to  sell  the  estates  and  ipply  the  |n> 
ceeds  to  the  use  and  benefit  of  Wlh  fab  fnu 
nieces,  share  and  share  alike,  bat,  if  \l*n 
should  be  but  one  of  them  living  el  Us  t^m 
death,  to  the  nee  and  benefit  of  the  wxvirs; 
great  niece  only.  One  of  the  peet  neea 
died,  an  infant,  in  the  lifetime  of  the  v^. 
Held  that  a  moiety  of  the  rente  teemed  be- 
tween her  death  and  the  death  of  the  miAx 
did  not  go  to  the  surviving  great  niece  « in- 
sult to  the  testator's  heir,  bat  belooied  to  btr 
personal  representative.     Webh  v.  Kdly,  ¥J: 

17.  Testator,  by  bis  will,  gave  peconivy  Icfi- 
eies  to  several  pereona,  ami  directed  ijiireai£;« 
to  be  divided  amongst  his  before  meotioae4  le- 
gatees in  proportion  to  their  eeferei  \tp&* 
thereinbefore  given.  By  a  codicn,  wfaicb  » 
directed  to  be  taken  as  part  of  liie  viu,  be  tvt 
several  pecuniary  legacies  to  peisone.  «r^ 
of  whom  were  legatees  under  hie  viQ,  vd  ^ 
clared  that  the  several  legacies  m«BtioiMQ  ^ 
the  codicil,  were  given,  to  the  tbeme  i^- 
tioned  legatees,  in  addition  to  whet  h«  ixt 

S'ven  to  them  or  any  of  them  by  bt  r^ 
eld  that  none  of  the  legateee  nodcr  tbe  r- 
dicil  were  entitled  to  share  in  tbe  ret^  i 
respect  of  their  legacies  under  the  &6c 
Hail  V.  SeofmM,  ^'• 

18.  Testator  gave  all  his  f«state,  real  eo^  T-- 
sonal,  to  his  executors,  in  trust  to  be  <^ae; 
of  by  them  as  after  mentioned.  He  tbes^t^ 
all  his  real  estates,  houses  and  landeto  hsVi'! 
for  life :  "  and,  after  the  decease  of  cnr  *it 
I  give  my  booses,  lands  and  estates  ia  R  » 
J.  Bm  but,  at  his  death,  I  will  that  tbe  vbc^ 
shall  be.  for  the  use  of  the  said  J.  B's  «iie i:^^: 
children,  and  which  children,  at  the  ^^  <^' 
their  mother,  shall  inherit  the  rok  .k^'^ 
during  their  lives ;  and,  if  the  said  cbui^^ 
shall  die  before  they  arrive  at  tbe  age  of  ^i.' 
will  that  my  houses  and  estates  io  B.,|«- 
H.  S."  Held  that  J.  B.'s  chUdren  took  tb(  B. 
estate  for  their  lives  only ;  and,  tb«»y  baf^ 
atUined  21,  that  the  Inheritance  vas  qb^ 
posed  of.    Spry  v.  Bromjield,  ^ 

19.  Testatrix  having  two  sons  and  twodangtiVen 
living,  gave  a  legacy  to  each  of  tfaeo,  >^ 
then  gave  the  residue  to  Mary,  one  of  t^j 
daughters,  for  life :  "  and,  after  her  decease*  • 
wiU  that  the  said  property  be  equally  H^- 
amongst  such  of  my  sons  and  daugbtea  » 
may  be  living  at  the  decease  of  the  a^ 
Mary :  and  in  case  of  the  decease  of  as}  ^ 
my  said  sons  or  daughters,  the  surviTing  cMs- 
ren  of  any  of  my  sons  or  daugfaten,  to  bi^' 
their  fathera'  or  mothers'  part."  The  tesi>^ 
had  another  son  and  dauf^ter,  both  of  vbc-s 
were  dead  at  the  date  of  her  will,  let^>^ 
children.  Held  that  their  chUdrea  were^ 
titled  to  shares  of  the  restdne.  J^'\ 
Pond,  ^' 

30.  A.,  being  seised  of  the  equity  of  itdempti^^ 
of  lands  in  N.,  and  also  of  the  legal  esuie|^ 
heir  to  his  father,  to  whom  he  bad  mortgirf 
the  lands  in  fee,  devised  his  estates  in  >  >^ 
elsewhere  to  trustees  in  trust  to  seU.  J^*^ 
that  the  legal  estate  in  tbe  mortgaged  proper 
ty  did  not  pass  by  the  wiU.    Ex  ptrU  Mf^^ 

21.  Teitotor  devHed hk estates  Uihkaf»^f^» 
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dioiild  attola  die  afe  of  93  yoan  or  shonld  be 
Btnied  with  tho  conoent  of  his  truoteu, 
which  fhouid  tint  happeii»  and  to  hit  hein  and 
urngBBt  abnlatoly,  for  eref.  And  in  caw  his 
pan  ftboiild  die  without  attaining  such  age,  or, 
beiof  manied  with  such  coneent  tm  aforesaid, 
•boald  die  without  lawfol  issue,  or  such  iaroe 
•boold  die  under  the  age  of  31  years,  then  to 
the  testator's  daughteis,  as  tenants  in  oom- 
nofl,  and  the  heirs  of  their  bodies.  The  son 
mantMi,  under  the  age  of  23,  with  the  con- 
KDt  of  the  trustees,  and,  afterwards,  attained 
Uiat  age.  Held  that  the  son  was  seised  of  an 
fthftolote  eitate  in  fee :  or,  if  not,  that,  under 
the  words  of  the  gift  otrer,  "  shall  die  without 
lawful  iBue,**  he  was  seised  of  an  estate  tail, 
thoae  wordf  not  being  confined  by  the  words, 
**  or  Mich  israe  shall  depart  this  life  under  the 
!{«  of  31  yean,"  to  dying  without  israe  living 
at  his  death ;  and,  consequently,  that  he  conld 
make  a  good  title  to  the  devised  estates. 
Grimskawe  ▼.  Pickwp^  591 

22.  The  Master  havinsr  been  prevented  by  illnesB 
6oni  attending  at  his  of&ce  on  the  day  ap- 
pointed for  hearing  an  application  to  enlarae 
pabiication;  held  that  the  application  miffht 
be  made  to  the  court.    Boy$  v.  TVopp,        218 

23.  The  case  of  a  mortgagee  leaving  an  heir, 
bot  who  is  not  known,  is  within  11  Geo.  4  and 
1 WHL  4,  c  60,  s.  8,  as  expounded  by4  and  6 
WiU.  4,  c  23.  In  the  matter  of  Waiiamo 
dteeMtd,  ex  partt  Bird,  643 

2i  Although  the  insolvent  debtois'  act  (7  Geo. 
4,  e.  57,  a  20,)  directs  the  ssmgnees  to  sell  the 
ioio(?eBt's  real  estates  by  auction,  yet,  if  they 
bare  tried  to  sell  them  by  auction^  and  failed, 
a  nle  by  private  contract  will  be  good,  ^at- 
ktr  T.  Priataum,  352 

S&.  Tertatrix  bequeathed  10,000{.  three  per  cent 
itock,  in  trust  for  E.  S.  for  her  life,  and  after 
bn  decease,  in  trust  for  such  one  or  more  ex- 
doarely,  of  the  others  of  her  residuary  lega- 
tees as  E.  8.  should  appoint ;  and  she  em- 
powered £.  S.  to  appoint  ISO/,  a  year  to  be 
paid  to  J.  S.,  out  of  the  interest  of  the  stock, 
dariag  hii  life.     £.  S.,  by  her  will,  appointed 
150L  a  year,  part  of  the    mterest    of   the 
10«000/:  stock,  or  of  the  stocks,  funds  and  se- 
CDiities,  into  or  upon  which  the  same  should 
be  changed  or  secured  at  the  time  of  her 
death,  to  be  paid  to  J.  S.  during  his  life,  and, 
after  his  death,  she  appointed  so  much  of  the 
lO/MOL  stock,  or  of  the  stocks,  funds  or  secu- 
lities  into  or  upon  which  the  same  should  be 
then  changed  or  secured,  from  which  the  150/. 
a  year  ahouM  have  arisen,  to  A.  B.,  one  of  the 
residaary  legatees  named  in  the  original  will : 
And,  ai  to  so  much  of  the  10,000/.  stock,  or 
the  stocks,  funds  or  securities  into  or  upon 
which  the  sme  might  be  changed  or  tran^iBr- 
Rd  at  her  death,  wUch  ahould  not  be  neees- 
■17  to  amwer  the  annuity  of  150/.,  she  ap- 
poiated  the  same  to  J.  B.,  another  of  the  resr- 
doary  legatees.    After  E.  S.  had  made  her 
viDt  the  trastees,  at  her  request,  sold  the 
■tock  and  fanrested  the  proceeds,  amomting  to 
^^  on  a  mortgage  at  ^'9^  per  cent. :  iSler 
A.  S.'fl  death  the  mortgage  was  paid  off,  and 
the  UMBsy  was  mvested,  onder  a  itocree,  in 
tka  pvrchate  of  7143/.  consols.     Heki  that 
A^B.  wu  entitled  to  5000/.  cons<^  m  being 
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the  capital  of  the  150/.  a  year,  and  that  J.  B. 
was  entitled  to  the  remainder  only  of  the 
7143/.  consols.    Builock  v!  Thoma9,  634 

26.  TesUtor  directed  his  trustees  and  executors 
to  apply  the  Income  of  his  residuary  estate  for 
the  midntenanee,  dus.,  of  aU  his  children,  and 
accumulate  the  surplus  for  their  benefit,  un- 
til the  youngest  should  attain  twenty-one,  and 
then  to  divide  the  capital  into  as  many  equal 
ahares  as  the  number  of  his  ehildren  who 
should  be  then  living  should  amount  to,  an 
equal  share  being  allotted  to  each  of  them, 
and  to  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  their  parents' 
share,  the  shares  of  soeb  of  his  children  as 
should  be  sons  to  be  paid  to  them  or  their  issue 
on  his  youngest  child  attaining  twenty-one, 
and  the  shares  of  such  of  them  as  should  be 
daughters,  and  of  the  issue  of  auch  of  his 
daughteni  as  should  be  then  dead,  he  directed 
to  remain  in  the  hands  of  his  trustees,  upon 
trust  to  pay  the  interest  to  each  of  his  said 
children,  being  daughters,  during  their  lives 
for  their  separate  use ;  and,  on  the  decease  of 
each  of  his  said  daughters,  or  in  case  any  of 
them  should  be  dead  leaving  issue  when  his 
youngest  child  should  attain  twenty-one,  then 
he  directed  his  trustees  to  pay  the  share  of 
such  daughter  to  her  issue.  One  of  the 
daughters  who  was  living  when  the  youngest 
child  attained  twenty-one,  died  a  spinster. 
Held  that  she  took  an  absolute  interest  m  a 
share  of  the  residue.    Hulme  v.  Mulme,     644 

See  RacBirr  clactsb.  —  SapAaaTE  Use.  —  Set- 
tlement, 1|3. — TatTSTBEs,  1-<1. —  VEsniro.— 
WitL,  9-12. 

CONSTRUCTION  OF  NEW  ORDERS. 

1.  Under  Lord  Lyndhnrst's  19th  order,  the  Mas- 
ter may  of  his  own  authority,  and  whether  he 
is  attended  by  uiy  one  on  behalf  of  the  par- 
ties or  not,  allow  himself  further  time  to  make 
his  report  as  to  scandal,  impertinence  or  in- 
sufficiency.   Woods  V.  Woodo,  313 

2.  Where  a  demurrer  to  the  whole  bill  Is  aHowed, 
but  the  plaintiff  has  leave  to  amend,  the  costs 
which  he  is  to  pay  to  the  defendant  are  not 
the  whole  costs  of  the  suit,  but  of  the  demur- 
rer only,     ifoffimond  v.  Meeaenger,  338 

3«  Lord  Brougham's  38th  order,  which  directs 
that  orders  for  paying  out  sums  of  money 
shall  specify  the  amount  to  be  paid  out,  appliea 
to  those  cases  only  in  which  the  amount  to  be 
paid  out  can  be  ascertained  at  the  time  when 
the  order  for  payment  is  made.  Piggot  v. 
Oarratoay,  260 

4.  The  words,  *'  the  second  term  then  next  fol- 
lowing," in  the  17th  amended  order,  mean,  not 
the  second  term  following  the  undertaking  to 
speed,  but  foUowinff  the  day  on  which  the  or- 
der for  the  commasion  to  examine  wttneeees, 
is  served     WilUamM  v.  MaedoimeU,  400 

See  PiucTicB,  6. 

CONSTRUCTION  OP  RAILWAY  ACT. 

By  the  Southampton  Railway  act,  it  was  enacted 
that  it  should  be  lawftil  for  the  company,  ac- 
eordhig  to  the  provisioas  and  subject  to  the  re- 
strictions of  the  actf  to  construct  in,  upon» 


662 


INDEX. 


««o«»  under,  or  over,   any  iMidf,   etreots,; 
roade,  riven,  dec  meh  biv^es,  arches,  pieie 
dtc.  as  they  should  think  proper :  that,  where 
any  bridge  should  be  elected  for  carrying  the 
railway  over  or  across  any  road,  the  span  of 
the  arch  should  be  foimed  so  as  to  leare  a 
clear  and  open  space,  under  every  arch,  of 
not  less  thflm  fifteen  feet :  that  in  all  cases  in 
which  any  road  should  be  found  necessary  to 
be  cut  through,  diverted,  taken  or  so  much  in- 
jured as  to  be  impassable  for  passengen  or 
carriages,  the  company  should,   before    any 
road  riiould  be  so  cut  through,  dec.,  cause  a 
soiBcient  carriage  or  horse-road,  as  the  case 
might  require,  to  be  made  instead  thereof,  as 
convenient  for  passengers  and  carriages  as  the 
road  to  be  cut  through,  dtc.,  or  as  near  thereto 
as  might  be,  and  should  oause  the  same  to  be 
put  into  good  order  where  the  former  road 
could  not  oe  more  easily  restored ;  and,  when 
the  road  cut  through,  dtc,  should  be  a  tuznpike- 
road,    the    substituted    road,    if    temporary, 
should  be  set  out  and  made  as  aforesaid,  and 
the  principal  road  should  be  restored  within 
six  months ;  and  the  railway,  where  it  should 
cross  such  turnpike  road,  should  be  constroct- 
ed  and  kept  in  r^Miir  so  as  to  prevent,  as  far 
as  practicable,  any  obstruction  to  the  pasM^ 
along  the  road.    Held  that  the  company,  m 
carrying  a  bridge  over  a  turnpike  rosid,  might 
erect  the  pien  upon  the  rosd,  and  wen  not 
bound  to  leave  more  than  a  clear  open  space 
of  fifteen  feet  under  each  arch,  notwithstand- 
ing the  original  width  of  the  ro^  would  be 
considerably     lessened     thereby.      Attorney 
OeneriU  v.  London  and  Southampton  Railmay 
Company^  78 

CONTEMPT. 

1.  A  plaintiflT  may  issue  an  attachment  against  a 
defendant  for  want  of  answer,  although  he  is 
himself  in  contempt  for  non-payment  of  costs, 
which  he  has  been  ordered  to  pay  to  the  defen- 
dant    WiUon  V.  Bateop  54 

3.  After  the  &st  proclamation  had  been  made 
under  a  writ  of  exigi  fadao,  which  the  defen- 
dant had  issued  in  an  action  which  he  had 
brought  against  the  plaintiff,  the  plaintifiT  serv- 
ed the  defendant  with  the  common  injunction. 
The  sheriff*,  upon  receiving  notice  of  the  in- 
junction, applied  to  the  defendant's  solicitor 

'  for  instructions  as  to  the  course  which  he  was 
to  pursue,  but  the  solicitor  said  that  he  had  no 
instructions  to  give,  upon  which  the  sheriff* 
proceeded  to  make  three  of  the  remaining 

Srodaraations.    Held  that  the  defendant  bad 
ecn  guilty  of  a  contempt.     Woodley  v.  Bod* 
dingUm,  214 

3.  A  defendant,  being  in  contempt  for  want  ot 
answer,  filed  hia  answer,  and  the  plaintiff  took 
an  office  copy  of  it.  Held  that  the  plaintiff 
did  not,  thereby,  waive  the  contempt  Wood* 
vDord  V.  Tiotnatne,  301 

4»  If  a  defendant  is  in  contempt  for  want  of  an- 
swer, the  plaintiff  does  not  waive  the  eon- 
tempt  by  obtaining  an  order  to  amend.  Lu 
viniotone  v.  Goeiire,  468 

5.  Where  the  Master  has  reported  that  a  defen- 
dant is  unable,  by  reason  of  poverty,  to  em- 
ploy a  solicitor  to  put  in  his  answer,  the  court 


wi|l»  by  one  and  the  same  order,  dircrt  ocmBnl 
and  a  solicitor  to  be  aaBigned  to  the  d«feDdut 
for  the  purpose  of  putting  in  his  answer,  and 
that  an  habeao  corput  do  israe  sgunsthim, 
and  that  the  plaintiff's  clerk  in  court  do  at- 
tend, with  the  record,  on  the  reism  of  the 
writ,  in  order  that  the  bill  may  be  taken  jn 
eonfeoso  against  the  defendant,  nnleaa  he  riitll, 
in  the  meantime,  put  in  his  answer.  Wtlfvi 
V.  DanicU,  6&2 

COPYRIGHT. 

The  publisher  of  a  book,  filed  a  bill  for  the  looil 
relief  on  an  invasion  of  copyright;  bet, 
though  he  had  purchased  the  book  of  the  au- 
thor and  paid  for  it,  it  did  not  appear  that  the 
copyright  had  been  assigned  to  him.  Held 
that  the  bill  was  demurrable  because  the  a8« 
thor  was  not  a  party  to  it  CoUntm  t.  i>in- 
combe,  151 

CORPORATION. 

See  AoREEMBNT,  4. — LuBiLiTT  OP  Couou* 
Toas. — Municipal  Corpoxation  Act. 

COSTS. 

1.  A  cause  was  ordered  to  stand  over  for  waot 
of  parties :  and  the  court  gave  the  defendaoti 
the  costs  of  the  day,  although  the  objectioa 
was  not  taken  by  their  answers.  Lmory  x. 
Fulton,  104 

2.  Where  a  demurrer  to  the  whole  bill  is  aliov- 
ed,  but  the  plaintiff  has  leave  to  ameod,  the 
costs  which  be  is  to  pay  to  the  defendant  an 
not  the  whole  costs  of  the  suit,  but  of  the  de- 
murrer only.    Hammond  v.  Meooenger,     338 

3.  A  mortgagee  is  not  entitled  as  against  the  de- 
visees of  the  mortgaged  estate,  to  be  paid  the 
costs  of  an  action  brought  by  him  against  the 
executrix  of  the  mortgagor.    LewU  v.  J^ix. 
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4.  A  plaintiff,  after  being  served  with  a  notice  of 
motion  to  dismiss,  filed  a  replication  and  in* 
formed  the  defendant  that  he  had  done  so,  hot 
did  not  tender  the  costs  of  preparing  and 
servin?  the  notice  of  motion.  Held  that  the 
defen&nt  was  entitled  to  the  costs  of  the  mo- 
tion.   Attorney  General  v.  Cooper,  379 

5.  The  asrignee  of  an  insolvent  mortgagor,  be- 
fore a  biU  was  filed  to  foreclose  the  mortgage, 
had  consented  to  join  in  conveying  the  estate 
to  the  mortgagee,  and  had  distributed  the  in- 
solvent's estate  amongst  the  creditors,  and,  by 
his  answer,  he  disclaimed  all  interest  in  the 
premises.  The  plaintiff  Wfus  ordered  to  pay 
him  his  costs  of  the  suit.  Thompson  v.  Ken- 
daU,  397 

6.  A  trustee  disclaimed  by  his  answer,  but  was 
continued  as  a  party  until  the  hearing.  Held, 
nevertheless,  that  he  was  entitled  to  costs,  as 
between  party  and  party  only.  Braif  r- 
Weet,  429 

7.  Motion  that  the  |daintiff,  a  navaf  officer  on 
half-pay,  who  had  resided  sixteen  yean  in 
Bari>adoes,  where  he  held  the  office  of  cap- 
tain of  the  port,  under  the  appointment  of  the 
crown,  might  give  security  for  oostsi  refosed. 
Evelyns,  Chippendale^  ^7 

Set  CoNsrauonoif ,  25. — Disbiissax.,  2, 3.— IjISm* 
— Taxation. 
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COUSINS. 

See  Will,  6, 13. 

COVENANT. 

A^  Um  owner  of  a  pieee  of  \%nd,  divided  it 
iato  lots  for  building  a  row  of  hoosoa,  and  a 
d^ed  was  made   between  him  of  the  one  part 
and  X.  and  Y.  ^who  had  purchased  some  of 
the  lots  from  him)  and  the  several  personi  who 
tbould  at  any  time  execute  the  deed,  of  the 
other  part;  by  which,  after  reciting  that  A. 
hsd  determined  and  proposed  and  thereby  ex- 
pre«ly  declared  that  it  should  be  a  general 
sad  indispensable  condition  of  the  sale  of  all 
or  any  of  the  lots,  that  the  proprietors  thereof 
f)r  the  time  bein^  should  observe  and  abide  by 
ih^  several  stipulations  and  restrictions  therein- 
after contained  ;  it  was  mutually  covenanted 
between  A  ,  X.  and  Y.,  and  the  several  other 
pei90Qs  who  should  at  any  time  execute  the 
deed,  and  each   of  them,  A.,  X.  and  Y.,  and 
the  several  persons  dec.,  for  himself,  his  heirs, 
executors  and    administrators,  thereby  cove- 
aaated  with  all  and  every  the  other  and  others 
of  them,  and  with  the  heirs,  executors,  ad- 
ffiinistrators  or  assigns   of  all  and  every  the 
other  and  others  of  them,  mutually  and  reci- 
procally, that  none  of  the  proprietors  of  any 
of  the  lots  for  the  time  being  should  at  any 
time  carry  on  thereon  the  business  of  an  inn- 
keeper.   A.  sold  and  conveyed  one  of  the  lots 
to  B.,  and  another  to  C,  both  of  whom  execu- 
ted the  deed  of  covenant    The  plaintiff  after- 
w&rda  purchased  B.*8  lot,  and  the  defendant 
purchased  C.'s  lot,  with  notice  of  the  deed  of 
coTenanU    The   defendant  intending  to  use 
ihe  boose  on  his  lot  as  a  faimly  hotel,  an  in- 
janction  was  granted  to  restrain  him  from  so 
doing.     Whatman  v.  Gibeon,  196 

1  A.  covenanted  with  B.  to  pay  him  a  certain 
mm,  by  bills  of  exchange  to  be  drawn  by  B. 
upon  and  accepted  by  A.  A.  only  gave  B.  a 
bill  for  part  of  the  sum ;  and  that  bill  was  dis- 
honored. Held  that  B.  was  a  specialty  credi- 
tor of  A.  for  the  whole  sum.  Copland  v. 
Martta,  433 

DEBT. 

I.  Where  ao  estate  is  devised  to  a  trustee  in 
trust  to  sell  and  pay  the  testator's  debts,  and 
rabject  thereto,  in  trust  for  A.,  an  acknow- 
ledgment of  a  debt,  in  writing,  signed  by  the 
trostee  or  his  agent,  is  sufficient  to  preserve 
tbe  creditor's  right  of  suit  for  twenty  years 
tfter  the  giving  of  the  acknowledgment 
I^d  St  John  V.  Boughton,  219 

Set  Dkbtos  axd*  Caanrron. — Will,  1. 

DEBTOR  AND  CREDITOR 

^  laagnee  of  a  debt  cannot  sue  for  It  in  a 
court  of  equity,  unless  the  assignor  refuses  to 
allow  the  assignee  to  sue  for  it,  at  law,  in  his 
°^e,  or  has  done,  or  intends  to  do,  some  act 
^hich  will  prevent  the  assignee  from  reco Ver- 
io? it  at  law,  in  the  assignor's  name.  Ham- 
*«ndj.  Mestenger,  327 

8s€  Chosb  FN  AcTxoji.— Dkit. 


DECREE. 

See  SvppLKMSNTAL  Snrr. 

DEFENDANT. 

1-  A  bill  was  filed  by  a  person  claiming  to  be  en- 
titled to  a  trust  fund,  against  the  trustees,  and 
another  party,  who  it  alleged,  claimed  an  in- 
terest in  the  fund;  and  it  contained  various 
allegations  tending  to  show  that  he  had  mixed 
himself  up  with  the  whole  transaction  and  had 
rendered  the  suit  necessary  by  his  personal 
conduct,  and  it  prayed  that  that  party  might 
pay  the  costs  of  the  suit  Held  that,  as  the 
bill  did  not  state,  simply,  that  the  defendant 
claimed  an  interest  in  the  fund,  it  was  not 
sufficient  for  the  defendant  to  put  in  a  mere 
disclaimer,  but  that  he  must  answer  the  bill 
fully.    Oraham  v.  Coape^  93 

2.  Leave  given  to  a  defendant  to  file  a  supple- 
mental answer  for  the  purpose  of  correcting  a 
mistake,  in  his  former  answer,  as  to  the  cus- 
tom of  a  manor,  which  was  one  of  the  facts 
in  issue  in  the  cause.    Frankland  v.  Overend, 

365 

See  CoNTKXPT,  2,  5.«-Costs,1,  4. — Disclaimkr. 
— Plka  and  Plsadino,  7. 

DEMURRER. 

1.  A  court  of  equity  will  not  assist  a  judgment 
creditor  to  obtain  payment  of  hb  debt,  unless 
he  has  sued  out  execution ;  and,  if  he  does  not 
state  that  he  has  done  so,  in  bis  bill,  the  de- 
fendant may  demur.    Neate  v.  Duke  of  Marl* 

hoTOUght  ^ 

2.  Demurrer  allowed  to  a  bill  of  discovery  in  aid 
of  the  defence  to  a  suit  in  a  foreign  court. 
Bent  V.  Young,  180 

3.  In  computing  the  twelve  days  allowed  by 
Lord  Brougham's  10th  order  for  filing  demur- 
rers, an  intervening  vacation  is  not  to  be  ex- 
cepted.    Boye  V.  morgan,  262 

4.  Pending  a  notice  of  motion  for  a  special  in- 
junction, the  defendant  put  in  a  demurrer. 
Held  that  the  demurrer  must  be  set  down  and 

argued  inetanter,   v.  The  Bridgewater 

Canal  Company,  378 

5.  The  pendency  of  a  demurrer  does  not  pre- 
vent the  plaintiff  from  serving  the  defendant 
vrith  a  notice  of  motion.     Wardle  y.  Claxton, 

412 

6.  After  a  demurrer  had  been  filed,  two  of  the 
plaintifis  procured  their  names  to  be  struck 
out  of  the  bill.  Held  that,  as  that  act  was 
not  d(Aie  by  the  remaining  plaintiflb,  the  bill 
must  be  considered,  on  the  argument  of  the 
demurrer,  as  if  the  names  of  the  two  remain- 
ed on  the  record.    Milee  v.  Thomae,  606 

See  Account. — Construction  or  Nbw  Oedbis, 
2.  —  CopvaioHT. —  Joint  Stock  CoMrANT. — 
Parties,  1.— Will,  20. 

DISCLAIMER. 

A  bill  was  filed  by  a  person  claiming  to  be  en- 
titled to  a  trust  fund,  against  the  trustees,  and 
another  party,  who  it  alleged,  claimed  an  in- 
terest in  the  fund;  and  it  contained  various 
allegations  tending  to  show  that  he  had  mixed 
himself  up  with  the  whole  transaetion   and 
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bftd  nmi«nd  ihb  wait  B«e8«tfy  by  h»  per- 
sonal eondnel ;  and  it  prayed  thai  that  patty 
might  pay  the  coaU  of  the  auit.  Held  that, 
aa  the  bUl  did  not  aCatei  limply,  that  the  de- 
fendant claimad  an  intarwt  in  the  fiind,  it  was 
not  aufficient  for  the  defendant  to  pot  in  a 
mora  diadainier,  bat  that  he  moit  anawer  the 
hill  fttJJy.     Orakam  t.  Coape,  93 

See  Cone,  5,  6* 

DISCOVERY. 

1.  Demurrar  allowed  to  a  bill  of  discovery  in  aid 
of  the  defenoe  to  a  suit  in  a  foreign  court. 
Bent  y.  Young,  180 

S.  Where  a  defendant  to  a  hill  of  disoorery,  in 
aid  of  an  action  broaght  against  him  by  the 
plaintiff*  has  been  onlered  to  deposit  in  the 
hands  of  his  clerfc  in  court  documents  admit- 
ted by  his  answer  to  be  in  his  custody,  the 
plaintiff  is  entitled  to  have  such  of  those  docu- 
ments as  by  reference  in  the  body  of  the  an- 
swer, are  made  part  of  the  answer,  prodneed 
and  read,  nt  the  triali  as  part  of  the  answer. 
Driver  v.  Wright,  261 

3.  A  hiU  was  med  for  an  account  of  dealings 
and  transactions  between  the  parties,  and  to 
restrain  an  action  brought  by  the  defendant 
against  the  plaintiff  for  a  breach  of  contract, 
in  not  accepting  bills  drawn  on  him  by  the  de- 
fendant Held  that  the  plaintiff  was  entiUed 
to  inspect  those  parts  only  of  the  books  men- 
tioned in  the  schedule  to  the  answer,  whioh 
related  to  the  matters  in  question  in  the  suit ; 
and  that,  if  he  wished  to  inspect  other  parts  of 
them,  with  a  view  to  his  defence  to  the  action, 
he  must  £|e  a  bill  of  dimovery.  RawMon  v. 
Samuel,  AASl 

4.  A  court  of  equity  will  compel  a  discovery 
and  production  of  documents  in  aid  of  pro- 
iCeedings  at  law  to  try  a  disputed  right  under 
ihe  tithe  commutation  act,  notwithstanding 
special  provisions  are  coptainad  in  that  act  for 
tjioee  purpoees  Morris  v.  The  Duke  of  JVior- 
falk,  472 

JSee  PAaTiia,  1-— Pjuia  and  Pjubamso,  h  3. 

DISMISSAL. 

1.  A,  and  B.  sued  in  respcvet  of  a  joini  demandi 
and  B.  sued  ia  respect  of  a  distinct  separate 
demand.  The  joint  demand  failed,  but  the 
separate  ome  succeeded.  The  bill  was  dis- 
uvused  as  against  both  |4aintiffb,  but  without 
prejudice  to  B.*s  filing  a  new  bill.  Cowley  v. 
Cowley,  .     ,  299 

2*  Where  a  plaintiff  files  a  replication  after  be- 
ing served  with  noUce  of  a  motion  to  dismiss, 
but  before  the  motion  U  made,  no  order  ought 
to  be  made  on  the  moUon,  except  for  the 
plaintiff  to  pay  the  costs  of  it  dorporoHon 
of  Dartmouth  v.  Holdnoorth,  383 

3.  A  plaintiff,  after  being  served  with  a  noljee  of 
motion  to  diamiss,  filled  a  replication,  and  in- 
formed the  defendant  that  he  had  done  so, 
hut  did  not  tender  the  ^osts  of  preparing  and 
■ervinff  the  notice  of  motion.  Held  that  the 
defendant  was  entitled  to  the  costs  4>f  the  mo- 
tioiu    Attorney  General  v.  Cooper,  379 

4.  After  a  decree  or  de.cretal  /wder,  not  directing 


nwrely,  has  bean  made,  the  bill  ess- 
not  be  dismtssed.    Bluek  v.  CoUmgki,      411 
^<e  Costs,  4. — Nbw  Oaoaaa 

DISSOLUTION, 

Three  members  of  a  company,  which  wai  as- 
limited  as  to  its  duration,  executed  a  deed  dii. 
solving  the  company,  and  left  a  notice  of  it  at 
the  company's  office.  They  then  filtd  a  bill 
on  behalf  of  themselves  and  all  the  other 
members  except  the  defendants,  agaioit  the 
officers  of  the  company,  alleging  that  the 
oompany  consisted  of  upwasds  of  400  nwoi- 
hers,  and  that  the  plaintiffs  were  ignorant  o( 
and  had  no  means  of  learning  their  nuui 
and  residences,  and  praying  that  the  compsBy 
might  be  declared  to  be  dissolved.  Helfl,  that 
all  the  members  ought  to  have  been  wrred 
with  notice  of  the  deed,  and  a  demoner  to 
the  bill,  for  want  of  equity,  was  allowed. 
Wheeler  v.  Van  Wart,  193 

EXCEPTION. 

1.  A  solicitor  presented  a  petition,  complsiniag 
that  the  Master,  in  Uxing  his  bill,  had  takes 
into  consideration  matters  not  referred  to  hin, 
and  praying  for  leave  to  except  to  the  certifi- 
cate. It  was  objected  that  the  aoliottor  oofht 
to  have  filed  exceptions  to  the  certificate,  hot 
the  court  overruled  the  objection.  Under  the 
common  order  for  taxing  a  solicitor's  bill,  the 
Master  is  bound  to  take  a  general  account  of 
receipts  and  payments  by  the  solicitor,  u 
agent  for  the  client.    Rueeel  ▼.  BuchensM, 

167 

2.  Leave  given  under  the  circumstances  to  ex- 
cept to  a  re]iert,  although  the  party  had  oot 
carried  in  objectione  to  it*  Wood  v.  Xsn- 
birtk,  195 

EXECUTORS  AND  ADMINISTRATORS. 

i.  A  testator  resident  in  India  directed  his  trai- 
tees  and  executora  to  invest  his  reaidne  in  ^ 
vemmeni  or  other  good  eeeuriiiee,  and  then 
declared  tmsto  of  it  for  the  benefit  of  his 
children  and  other  perMns,  all  of  whom  were 
resident  either  in  England  or  Ireland,  and 
were  mentioned  so  to  be  in  the  will.  The  re- 
sidue was  allowed  to  remain  in  the  hands  of 
the  testator's  bankers  and  agents  in  Indixi 
who  ultimately  failed.  Held  that  the  acting 
executor  and  trustee  was  responsible  for  the 
loos  thereby  occasioned  to  *\ie  estate.  Lowr^ 
V.  FultoH,  115 

2.  An  executor  who  does  not  prove  but  acts, » 
answerable  only  for  what  he  actually  receives. 

lb. 

3.  In  a  marriage  settlement,  the  nltimate  trust 
of  the  wife's  chattels  was  for  the  execotoa  or 
administrators  of  the  wife  of  her  own  fewdhf, 
and  the  ultimate  trust  of  the  husband's  chat- 
tels, was  for  his  executors  or  administratoa  •/ 
Am  oten  family.  Held  that,  though,  the  same 
words  were  used,  mutatie  mutandie,  in  both 
limitationsy  yet  the  court  was  justified  in  hold- 
ing that,  with  respect  to  the  wife's  ehatteb, 
they  meant  her  next  of  kin  at  her  death,  and, 
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with  ropect  to  tiM  hmbaiid'a  ehattola^  bis  exe- 
coton  or  adminiaCratow  ninply.  Smith  t. 
DiOUy,  125 

Ste  SurrLKMEsrrAi.  Sorr^ — ^Truittbe,  3. 

FEME  COVERTE. 

A  niit  wu  iaatitated  by  htubaDd  and  wife 
vid  tbetr  infant  children,  by  tlieir  father  as 
oext  friend,  respecting  separate  property   of 
the  wife,  in  which  the  children  also  were  in- 
terested.   Pending  the  suit,  the  husband  ab- 
sconded.   Held  that  the  court  could  not  ap- 
point a  next  friend  for  the  wife,  and  a  new 
next  friend  for  ,the   children,  but  it  ordered 
that  a  penon,  to  be  named  by  the  wife,  should 
be  tllowed  to  prosecute  the  suit  on  behalf  of 
the  pl«inti£Sk    Gretnaway  t.  Roiherhamt     88 
'  By  a  maxriage  settlement,  a  Jamaica  estate 
was  limited,  to  trustees  for  a  term  of  yean,  in 
trust  to  raise  18,000i.  to  be  laid  out  in  land,  in 
Great  Britain,  of  the  value  of  60<M.  a  year, 
and  the  land,  when   purchased,  was  to   be 
aeitled  od  the  husband  for  life,  with  remainder 
to  the  wife  for  life,  with  an  option  to  her  to 
haTe  an  annuity  of  600i.  a  year  out  of  the 
land,  in  lien  of  her  life  estate.     Before  the 
ISM/L  was  raised,  the  wife  joined,  with  her 
hiukod  (both  of  thi*m  beinc  reridcnt  in  this 
coofltry),  in  mortgaging  the  Jamaica  estate  in 
Ut :  and  the  wife   acknowledged   the  mort- 
Si(e  deed  before  a  magistrate,  which,  by  the 
U«s  of  Jamaica,  was  eqniTalent  to  levying  a 
fine.   The  husband  afterwards  died.      Hjsld 
ihit  the  wife  had  barred  herself  of  all  claim 
to  the  provisioa  made  for  her  1^  the  settle- 
OMtL   Fvrhet  Y,  AdwnM,  463 

Sit  Powxa,  1,  3, 3, 4.— Sefaratb  Usk. 

FINE. 

By  I  Duria^e  settlement,  a  Jamaica  estate  was 
^iaiiei  to  trustees  for  a  term  of  yearn,  in 
tniatB  laiae  18,0002.  to  be  laid  out  in  land,  in 
Gnai  Bhtain,  of  the  value  of  6002.  a  year ; 
umI  tht  land,  when  purchased,  was  to  be 
•etticd  00  the  husband  for  life,  with  remainder 
(0  the  wiCe  for  life,  with  an  option  to  her  to 
lore  an  annuity  of  600/.  a  year,  out  of  the 
land,  ia  listt  of  her  life  esUte.  Before  the 
1^,0002.  was  raised,  the  wife  joined,  with  her 
hmbaad  (both  of  them  being  resident  in  this 
country),  m  mortgaging  the  Jamaica  estate  in 
fee:  aiid  the  wife  acknowledged  the  mort* 
pfe  deed  before  a  magistrate,  which,  by  the 
Uwt  of  Jamaica,  was  equivalent  to  levying  a 
fine.  The  husband  afterwards  died.  Held 
that  the  wife  had  barred  herself  of  all  claim 
^  vhe  proriaon  made  for  her  by  the  settle - 
BMBL    Forfrea  V.  ii<2am«,  462 

FORECLOSURE. 

1*  Under  a  decree  in  a  foerclosure  itut,  the  time 
fixed  for  payment  of  principal,  interest  and 
«x^  was  the  3l8t  of  July.  On  the  25th,  the 
defcodaot  obtained  an  order,  referring  it  to 
the  Master  to  fix  a  further  time,  on  his  paying 
the  ttUerest  and  costs  on  the  first  mentioned 
^7*  The  defendant,  however,  failed  to 
ffiike  that  payment,  and  on  the  3d  of  August 


foUowiag,  the  plaintiff  obtained  the  unial  or- 
der for  foreclosure  absolute  ;  but,  owing  to  the 
press  of  business  in  the  registrar's  office,  it 
was  not  drawn  up.  On  the  16th  of  August, 
the  defendant  moved  for  a  further  extension  of 
time,  on  the  ground  that  a  person  who  had 
agreed  to  lend  him  the  amount  of  the  princi- 
pal, interest  and  costs,  was  prevented,  by  ill- 
ness, from  coming  to  London  on  the  31st  of 
July,  and  his  wife,  whom  he  had  deputed  to 
bring  the  money,  was  prevented  from  doing 
so,  by  the  coach  being  full  on  the  30th.  Mo* 
tion  granted.    Jonet  v.  Creswiek,  304 

3.  The  assignee  of  an  insolvent  mortgagor,  be- 
fore a  bill  was  filed  to  foreclose  the  mortgage, 
had  consented  to  join  in  conveying  the  estate 
to  the  mortgagee,  and  had  distributed  the  in- 
solvent's estate  amongst  the  creditors,  and  by 
his  answer  he  disclaimed  all  interest  in  the 
premises.  The  plaintiff  was  ordered  to  pay 
him  his  costs  of  the  suit  Thompson  v.  jfen- 
d0U,  397 

3.  A  decretal  order  in  a  foreclosure  suit,  under 
7  Geo.  2,  c.  20,  s.  2,  cannot  be  made,  unlea 
alf  \he  defendants  who  are  interested  in  the 
equity  of  redemption  join  in  the  application, 
and  admit  the  plaintiff's  title ;  and  conse- 
quently the  order  cannot  be  made  where  one 
of  those  defendants  b  an  infant.  Luthingion 
V.  Price,  651 

See  Plka  and  Plkaoino,  8. 

FOREIGN  COURT. 

Demurrer  allowed  to  a  bill  of  discovery  in  aid  of 
the  defence  to  a  suit  in  a  foreign  court.  The 
case  of  Crowe  v.  Del  Rio  stated  and  observed 
ttpon.    Bent  v.  young*,  180 

FRAUD. 
See  Joint  Stock  Compaxy,  2. — JiniiSDioTioN,  S. 

HUSBAND  AND  WIFE. 

1.  A  married  woman,  being  entitled  to  one-fiflh 
of  a  residue,  joined  with  her  husband  and  the 
four  other  residuary  legatees  in  filing  a  bill  to 
have  the  testator's  estate  admiuistered,  and 
the  residue  ascertained  and  distributed  amongst 
the  parties  entitled.  Pending  the  suit,  but  be- 
fore the  rights  of  the  parties  had  been  declar- 
ed, the  husband  and  wife  joined  in  assigning 
the  wife's  share  to  A,  as  a  security  for  a  debt 
due  to  him  from  the  husband.  Ine  hnsband 
died  ;  and,  afterwards,  a  decree  was  made  di- 
recting one-fiflh  of  the  residue  to  be  paid  to 
the  wife.  A.  never  presented  a  petition  in  the 
suit,  or  took  any  other  step  to  enforce  his  se- 
curity, until  after  the  decree  was  made.  Held 
that,  by  the  decree,  the  wife  became  entitled 
to  her  share  free  from  her  husband's  debt 
[Whether  an  assignment,  by  a  husband  and 
wife,  of  the  wife's  ehoee  in  actiont  to  a  parti- 
cular assignee  for  value,  is  binding  on  the 
wife  surviving ;   Qu.]     Hutehingo  v.  Smith, 

137 

2.  An  attachment  having  imued  against  a  mar- 
ried man  for  want  of  answer  of  himself  and 
wife,  the  sheriff  returned  cepi  eerpiM,  but  that 
the  husband  was  insane,  aiid,  therefore,  inca- 
pabie  of  answering.    Ordered,  that  the   wife 
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ihottld  aiuw«r  wpanitely,  and  that 'the  aenior 
ax  clerk  not  toward  the  .cause,  should  be  ap- 
pointed fniardiaa  to  the  husband  to  pat  in' his 
answer.    EHeourt  v.  Ewingtovt  353 

3.  A  husband  haTing,  without  sufficient  cause, 
separated  from  his  wife,  leaving  her  unproTi- 
ded  for,  three-foortha  of  a  fund  in  court,  ari- 
ting  from  property  bequeathed  to  the  wife, 
was  ordered  to  be  settled  on  her  and  her  issue, 
generally,  and  the  remaining  fourth  to  be  paid 
to  her  hnsband.     Coiter  y.  Cotter,  597 

See  EzBcuTofts  and  AnMiNisraAToas,  3-^PaAc- 

TICB,    19. 

IMPERTINENCE. 

Set  CoNsraucnoN  op  Nbw  Oancas,  1. 

INFANT. 

1.  Testator  gave  bis  residuary  estate  to  an  in- 
fant, and  directed  602.  a  year  to  be  allowed  for 
his  maintenance.  The  residue  was  of  a  large 
amount;  and  the  court,  from  time  to  June, 
considerabty  increased  the  maintenance.  ^o#- 
telyn  r.  Jotttlyn,  €3 

5L  An  infant  devisee  in  tail  may  be  ordered  to 
convey  under  Geo.  4  and  I  Will.  4,  c  47,  s. 
11.    Ptnny  y.  Pretor,  135 

3.  The  executors  of  l^  mortgagee  in  fee  who 
had  died  intestate,  leaving  an  infant  heu*, 
having,  in  exercise  of  a  power  in  the  mort- 
gage deed,  agreed  to  sell  the  estate,  the  heir 
was  ordered,  on  a  petition  presented  by  the 
executors,  under  11  Geo.  4  and  1  Will.  4,  c 
60,  B.  6,  to  convey  the  estate  to  the  purchaser. 
Jn  rt  KtHtf  501 

4.  Order  made  on  petition,  whhout  suit,  for  the 
allowance  of  450^.  a  year  for  the  maintenance 
of  an  infant,  the  income  of  whose  property 
exceeded  1500Z.  a  year.     InrtCkrittit,    643 

Stt  Nbxt  FaiBND. 

INJUNCTION. 

1.  After  the  firrt  proclamation  had  been  made 
under  a  writ  of  exigi  faeiat,  which  the  de- 
fendant had  Isaued  in  an  action  which  he  had 
brought  against  the  plaintiff,  the  plaintiff 
served  the  defendant  with  the  common  injunc- 
tion. The  sheriff,  upon  receiving  notice  of 
the  injunction,  applied  to  the  defendant's  soli- 
citor for  instructions  as  to  the  course  which  he 
was  to  puraue,  but  the  solicitor  said  that  he 
had  no  instructions  to  give :  upon  which  the 
sheriff  proceeded  to  make  three  of  the  re- 
maining proclamations.  Held,  that  the  de- 
fendant had  been  guilty  of  a  contempt 
Wood^ey  V.  Bodington^  214 

5.  In  a  suit  for  the  specific  performance  of  an 
agreement  for  the  sale  of  the  next  presenta* 
tion  to  a  living,  the  court  will  restrain  the 
bishop  of  the  diocese  from  taking  advantage  of 
a  lapse  pending  the  suit.    fiichoUon  v.  Knama^ 

3.  The  plaintiff  was  lessee  of  a  coal  mine  at  the 
rent  of  3001  a  year  and  subject  to  a  royalty 
of  10«.  for  every  wey  of  coals  raised,  in  each 
year,  above  600,  that  being  the  quantity  con- 
sidered to  be  paid  for  by  the  3002.  a  year ;  and 
the  plaintiff  was  authorised  to  deteimine  the 


lease  on  the  coal  being  wotked  oat.  IV* 
plaintiff  worked  the  mine  for  Bvenl  yua: 
and,  when  it  was  nearly  exlitooted,  h«  v» 
iwevented,  by  accidents  and  defects  in  %  {nc 
continuing  to  work  it,  except  at  s  miaow  ei. 
pense.  The  court  refused  to  reetnin  the  d^ 
fendant  from  suing  for  the  rent  of  3001  & 
year,  although  the  plaintiff  ofl«red  to  pty  \m 
lOs.  per  wey  for  -  all  the  rpnuioiog  ccl. 
Phillipt  V.  Jontt,  51} 

4.  An  affidavit  was  filed  and  intltoled  m  t  ctw 
in  which  there  were  three  defeadanta.  ktr- 
wards  the  plaintiff  struck  oot  the  nunc  of  »• 
of  the  defendants ;  and  then  olitained  tbe  s- 
junction  on  the  affidavit  as  it  wst  origisiLy 
intituled.  Held  that  the  injonction  vts  n^- 
larty  obtained,  Hawet  v.  bamford^  bS3 
Stt  JuaniDicTioK,  2,  3.~Nottck. 

INSOLVENT  DEBTOR 

Although  the  insolvent  debtors'  act,  (7  Gm  K 
c.  57,  s.  20,)  directs  the  assignees  to  rH  (iv 
insolvent's  real  estates  by  auction,  yet,  if  they 
have  tried  to  sell  them  by  auction,  and  faiitf. 
a  sale  by  private  contract  will  be  good.  3ii- 
her  V.  Pritttman,  Vi 

Stt  Costs. 

INSPECTION  OF  DOCUMENTS. 

Stt  Discovxar,  3,  4. 

INSUFFICIENCY. 
Stt  ComrraucTioN  of  Nrw  Oancas,  1.— Dnr.l 

INTEREST  OR  POWER. 

TesUtor  directed  that,  after  his  wife's  deiLK 
part  of  bb  stock  should  be  transferred  to  Jo- 
hanna G.  for  her  sole  and  entire  use  dsrixf 
her  life ;  that  she  should  not  alienate  it,  bA 
enjoy  the  interest  doring  her  life ;  and  tbat,tf 
her  decease,  she  might  dispose  of  it  u  it* 
thought  fit  Held  that  J.  G.  took  sn  iotrm: 
for  life,  with  a  power  to  dispose  of  the  txi 
by  her  will    Archibald  v.  Wright,         KI 

INTERROGATORIES, 
Set  FaACTiCK,  17. 

ISSUE. 

Where  a  decree  directs  an  issue  to  be  tried  li 
tbe  next  assizes,  an  application  to  postpooc  ti? 
trial  on  account  of  the  illness  of  s  mat«n>I 
witness,  must  be  made  to  tbe  court  wliich  i- 
rected  the  trial.    Ktbtll  v.  PhUpot,         ^^^ 

JOINT  STOCK  COMPANY. 

1.  Three  members  of  a  company,  which  vv 
unlimited  as  to  its  duration,  executed  i  ^ 
dissolving  the  oompanv,  and  left  a  notice  of  it 
at  the  company's  office.  They  then  fiW  * 
bill  on  behalf  of  themselves  and  all  the  (J^ 
members,  except  the  defendants,  s^nst  w 
officers  of  the  company,  alleging  that  tw 
company  consisted  of  upwards  of  400  flxff- 
bers,  and  that  the  plaintiSs  were  ignorant  a 
and  had  no  means  of  learning  their  oaiiK* 
and  residences,  and  prayhig  that  tbe  coopuir 
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niflit  U  daclarMl  to  bo  dkiolTed.  Held  that 
afl  the  mainlMn  ought  to  have  been  senred 
witb  ooUce  of  tho  deed,  and  a  demurrer  to 
Lhe  bill,  for  want  of  equity,  was  allowed. 
Wittier  T.  Van  Wart,  193 

2.  Hie  dbvcton  of  a  joint  stock  eompany,  in 
order  to  tell  their  sharee  to  advantagOi  repre- 
KBted,  in  their  reports  and  by  their  agents. 
that  the  afiairs  of  the  company  were  in  a 
venr  prosperous  stato,  and  declared  large  divi- 
dendf  at  a  time  when  the  affairs  of  the  com- 
pany were  greatly  embarrassed.  A  person 
who  bad  been  induced,  by  those  means,  to 
pQrcbase  shares  of  one  of  the  directors,  filed 
t  bfll  against  that  director,  praying  to  be  repinid 
his  porcbase  money,  and  offering  to  retransfer 
tb«)  thjires:  a  demoirer  for  want  of  equity, 
ftod  because  all  the  other  partners  ought  to 
hare  been  made  parties,  was  overruled. 
StMnbaukr.  FemUy,  556 

3.  Certain  pezsons  enterod  into  an  agreement,  in 
writiag,  for  forming  themselves  into  a  joint- 
itock  company,   to  be  called    the    Medway 
Commercial  Shipping  Company ;  and,  by  one 
of  their  rules,  the  a£&irB  and  concerns  of  the 
cocDpany  were  to  be  under  the  management 
of  a  committee  ;  but  no  time  was  fixed  for  the 
doration  of  the  company.     Four  of  the  mem- 
ben  of  the  company  took  upon  themselves  the 
eidosiTe  management  of  a  ship  belonging  to 
th«  company,  and,  being  about  to  send  her  on 
a  Toyage  which  some  of  the  members  disap- 
pfOTed  of,  those  members  filed  a  bill,  praying 
that  the  four  might  be  restrained  from  inter- 
{niaC  with  the  dSp,  or  causing  her  to  sail  on 
the  ioteaded  voyage,  and  from  laying  in  or 
Hieeiog  for  any  cargo,  or  freight,  otherwise 
thiB  under  the  direction  of  the  committee, 
tod  that  they  might  deliver  up,  to  the  com- 
Dittee,  all  books  &c.  in  their  possession,  be- 
fo&ging  to  the  ship  or  to  the  company.    A  de- 
moirer for  want  of  equity  was  allowed.     Sem- 
^.  that  the  court  will  interfere,  between  eo- 
ptitneis,  to  prevent  the  destruction  of  the 
ptitaersiup  property,  although  a  dissalution  of 
the  partnenhip  may  not  be  prayed.    Milet  v. 
TWmst,  606 

See  Plea  amd  Pleading,  3. 

JUDGMENT  CREDITOR. 

A  eoart  of  equity  will  not  assist  a  judgment 
debtor  to  obtain  payment  of  his  debt,  unless 
he  bat  sued  out  execution  ;  and  if  he  does  not 
itate  that  he  has  done  so,  in  his  bill,  the  de- 
feadast  may  demur.  Neate  v.  Duke  of  MarU 
^9mgk,  60 

JURISDICTION. 

!•  This  court  still  has  jurisdiction  to  relieve 
Hifant  ooUnsive  alienations  of  corporate  pro- 
perty, notwithstanding  the  remedy  provided 
by  the  97th  section  of  the  municipal  corpora- 
tion act:  but  as,  by  that  act,  corporate  pro- 
P^y  is  applicable  to  public  purposes,  the  Ai- 
^OHMy  General  roust  sue,  in  such  cases,  in 
eoBJiuieUon  with  the  corporation.  Attamev 
Otnerd  v.  Wiison ,  30 

^  Ahhongh  the  poor  law  amendment  act  en- 


acts that  no  order  of  the  poor  law  commis- 
sioners shall  be  removed  by  eertiorari  into  any 
court  of  record  except  the  King's  Bench,  and 
that  every  order  which  shall  be  removed  into 
that  court,  shall,  nevertheless,  until  declared 
illegal,  continue  in  force  and  be  obeyed  in  the 
same  manner  as  if  it  had  not  been  so  re- 
moved ;  yet  the  Court  of  Chancery  has  juris- 
diction to  restrain  the  commissioners  and  tho 
guardians  of  a  union  from  acting  upon  an  or- 
der pending  proceedings  under  a  certiorari  ob- 
tained by  the  plaintiff  to  try  the  validity  of  it. 
Prewin  v.   Lewie,  66 

3.  The  court  will  restrain  the  commissioners  for 
examining  witnesses  from  bringing  an  action 
for  their  fees  against  a  solicitor  in  the  cause, 
and  will  refer  it  to  the  Master  to  ascertain 
what  is  due  to  them.    Blundell  v.  QladeUme, 

455 

4.  Courts  of  equity  have  no  jurisdiction  under 
3  and  4  Will.  4,  c.  43,  to  order  witnesses  to  at- 
tend arbitrators.     Hall  v.  EUie,  530 

5.  After  a  will  of  personalty  had  been  proved, 
per  tteter,  in  the  Ecclesiastical  Court,  a  bill 
was  filed,  by  the  next  of  kin,  alleging  that 
the  testator's  signature  to  the  will  was  obtain- 
ed when  he  was  not  of  sound  and  disposing 
mind;  that  his  medical  attendants  were  not 
called  as  witnesses  when  the  probate  was 
obtained :  and  that  the  evidence  of  the  testa- 
tor's incompetency  did  not  come  to  the  know- 
ledge of  the  plaintiffs  until  after  the  time  aU 
lowed  for  appealing  from  the  sentence  of  the 
Ecclesiastical  Court  had  expired ;  and  praying 
that  the  will  might  be  declared  to  have  been 
fraudulently  obtained,  and  that  the  residuary 
legatee  might  be  a  trustee  for  the  plaintiffs. 
A  demurrer  to  the  bill  was  allowed,  a  court 
of  equity  having  no  jurisdiction  to  relieve 
against  the  probate  of  a  will,  unless  the  con- 
sent of  the  next  of  kin  to  the  granting  of  it, 
was  fraudulently  obtained*    Gingell  v.  Hornet 

539 
iS'ee  Account. — CHuacHWAanEsrs.^Dis- 

COVEET,  4. 


LANDLORD  AND  TENANT. 

The  plaintiff  was  lessee  of  a  coal  mine,  at  the 
rent  of  3002.  a  year,  and  subject  to  a  royalty 
of  10s.  for  ovory  wey  of  coals  raised,  in  each 
year,  above  600,  that  being  the  quantity  con- 
sidered to  be  paid  for  by  the  3002.  a  year :  and 
the  plaintiff  was  authorized  to  determine  the 
lease  on  the  coal  being  worked  out.  The  plain- 
tiff worked  the  mine  for  several  years ;  and 
when  it  was  nearly  exhausted,  he  was  prevent- 
ed, by  accidents  and  defects  in  it,  ftom  con- 
tinuing to  work  it,  except  at  a  ruinous  expense. 
The  court  mfused  to  restrain  the  defendant  from 
suing  for  the  rent  of  3002.  a  year,  although 
the  plaintiff  offered  to  pay  him  lOs.  per  wey 
for  all  the  remaining  coal.  PhiUipi  v. 
Jonee,  519 

See  Parties,  6. 


LAPSE. 
See  Bishop. 
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LiSA8E  OF  MINES 
i^ee  Injunctioic,  3. 


LEGACY. 

1.  TeiUtrix  gare  legacies  to  A.,  B.  and  C,  and 
declared  that  if  any  of  them  should  he  dead 
at  her  decease,  or  should  not  then  be  beard  of 
to  be  then  liTing»  or  should  not  respectively 
claim  their  respective  legacies  within  twelve 
months  after  her  death,  then  the  legacies 
given  to  such  of  them  as  should  be  dead  at 
ber  decease,  or  as  should  neglect  to  claim  the 
same  within  the  time  aforesaid,  should  sink  in- 
to  her  residuarv  estate.  Three  yean  after  the 
testatrix's  death,  C,  who  had  not  been  heard 
of  for  upwards  of  twenty  years,  claimed  ber 
legacy.  Held  that  she  was  not  entitled  to  k, 
although  she  had  been  ignorant,  until  a  short 
time,  that  ber  sister  was  dead.  Hawke9  v. 
Baldwin,  355 

S.  Testator  directed  all  his  property  to  be  sold  by 
his  executors,  and  the  proceeds  to  be  invested 
in  government  or  real  securities,  to  be  dispos- 
ed of  as  after  mentioned.  He  then  desired 
his  executors  to  pay  25^  yearly  for  the  main- 
tenance and  education  of  his  natural  daugh- 
ter, until  she  attained  twenty-one  or  married, 
when  he  required  them  to  pay  ber  the  sum  of 
SOOL  The  daughter  died  under  age  and  un- 
married. Held,  nevertheless,  that  the  500/. 
vested  in  ber.     Watson  v.  HayeB,  500 

3.  Testator  ffave  to  his  wife  the  use  of  all  his 
property,  lor  the  benefit  of  heraelf  and  nn- 
married  children,  that  they  might  be  comforta 
Uy  provided  for  so  long  as  she  should  live ; 
and,  after  her  death  he  disposed  of  it  amongst 
all  his  children.  The  testator  left  four  mar- 
ried and  three  unmarried  children.  One  of 
the  three,  married  after  his  death.  Held  that 
the  widow  and  the  three  children  who  were 
unmarried  at  the  testator's  death,  were  en- 
titled, equally,  to  the  income  of  the  property 
dnring  the  widow's  life.    Jnbber  v.  Jubber, 

503 

4.  The  40th  sect,  of  the  statute  of  limiUtions, 
3  and  4  Will.  4,  c.  37,  applies  to  legacies  paya- 
ble out  of  penonal  estate  as  well  as  to  lega- 
cies charged  on  real  estate.  Shepparav. 
2>«*e,  567 

See  UwcBaTAiNTT.— VBsrifia.— Will,  24. 


LEGAL  ESTATE. 

See  Will,  22. 


LIABILITY  OF  CORPORATORS  INDIVI- 

DUALLY. 

1.  The  municipal  coporation  act  has  not  de- 
stroyed the  individuality  ot  the  old  corpora- 
tions, but  has  merely  varied  the  mode  in 
wliich  the  officer*  are  to  be  chosen.  Attorney 
General  v.  WiUon,  30 

2.  If  some  of  the  members  of  a  corporation  are 
instrumental  in  unlawfully  disposseving  the 
coiporation  of  its  property,  they  are  personal- 
ly UaWe.  lb. 


LIEN. 

A  solicitor  who  had  been  employed  by  ra  »d> 
mikiistratrix  in  the  administration  of  the  de- 
ceased's estate,  was  also  employed  as  her  soB- 
citor  in  a  suit  subsequently  instituted  by  » 
creditor  of  the  deceased,  reodmr  the  wok, 
the  administratix  went  to  reside  abroad,  ud 
forbade  the  solicitor  to  proceed  any  farther 
with  the  suit.  Afterwanls  the  creditor  ob- 
tained a  decree  and  a  receiver  of  the  wUto 
was  appointed.  Papen  relating  to  the  eitaU 
had  come  into  the  solicitor's  poasession,  «A 
for  the  purposes  of  the  suit  merely,  hut  ftr 
thoee  and  other  jnrrposes,  and  he  claimed  i 
lien  on  them  for  his  costs  of  the  suit,  and  other 
bueineee,  A  petition,  by  the  creditor,  prajtcg 
for  a  reference  to  ascertain  whether  the  solici- 
tor had  any  lien  on  the  papers,  and  that  he 
might  be  ordered  to  deliver  them  up  to  the  re- 
ceiver was  drsmiased.      Warbwrton  v.  Edge, 

506 

MAINTENANCE. 

1.  Testator  rave  his  residuary  estate  to  an  in* 
fant,  and  directed  602.  &y«v  to  be  allowed 
for  his  maintenance.  The  residue  was  of 
laige  amount ;  and  the  court,  from  time  to 
time,  considerably  increased  the  maintenaacf . 
Jootelyn  v.  JoMoeyn,  S3 

2.  Order  made  on  petition  without  suit  for  the 
allowance  of  450/.  a  year  for  the  maintenance 
of  an  mfant,  the  income  of  whoee  property 
exceeded  15002.  a  year.    In  re  Ckrutie,    643 

See  CoN'STRUcnoN,  14. 

MARRIAGE  SETTLEMENT. 

See  Settlkment. 

MASTER. 
See  Construction  of  Nbw  Or]>xii>. 

MEMORIAL. 

■ 

Hie  memorial  of  an  annuity,  after  settfaig  forth 
the  grant,  from  which  it  appeared  that  the 
consideration  for  the  annuity  was  4552.,  aver- 
red that  the  true  and  bona  Jide  consideratioB 
for  the  annuity  waa  4502.,  and  that  the  said 
sum  of  4502.  was  paid  to  the  grantor  by  the 
grantee.  The  memorial  stated  also  that  the 
grantee's  execution  of  the  deed,  was  attMted 
by  three  persons  whose  names  it  mentioned, 
but  the  name  of  only  one  of  them  was  in- 
dorsed on  the  deed.  Held  that  the  grant  of 
the  annuity  and  all  the  secnritiea  for  it,  were 
void.    Gibbe  v.  Hooper,  89 

MINES. 
See  Injunction,  3. 

MTISJOINDER. 
See  Crurchwaroensl — Dismissal,  1* 

MORTGAGE. 

See  Foreclosure  — Redrmptiok. 

MORTGAGED  ESTATE. 
See  Will,  22. 


IK0EX. 


669 


MORTGAGOR  AND  MORTGAGEE. 


I'lMJer  « (kf»ee  in  a  foneloiure  suit,  the  time 
faed  to€  payment  of  principal,  interest,  and 
rotU,  vaa  the  3  let  of  July.    On  the  25th,  the 
defcadaat  ohtained  an  order,  referring  it  to  the 
Mut«r  to  fix  a  farther  time,  on  his  paying  the 
luterest  and  coots  on  the  first-mentioned  day. 
Tiie  defendant,  howerer,  failed  to  make  that 
l«TQieat,  and  on  I  he  3d  of  August  following, 
tbe  plaintiff  obtained  the  usual  order  for  fore- 
riooare  abaolnte ;  bat  owing  to  the  press  of 
bonaess  in  tbe  regirtrar^s  office,  it   wss  not 
dnwn  up.    On  the  16th  of  August,  the  de- 
feadsnt  moved  for  a  further  extension  of  time, 
on  the  gioond  that  a  person  who  had  a^ed 
to  lend  him  tbe  amount  of  the  principal,  mter- 
eA  and  cosU,  was  prevented,  by  illness,  from 
coining  to  London  on  the  31st  of  July,  and  his 
vife,  whom    he  had  deputed  to    bring    the 
money,  was  prevented  from  doinff  so,  by  tlie 
cosch  being  full  on  the  30th.     Motion  grant- 
ed   Jones  T.   Crenneke^  304 
t  A  uMRtgagee  is  not  entitled,  as  against  the 
detisees  of  tbe  moitgaged  estate,  to  be  paid 
the  cosU  of  tbe  action  brought  by  him  against 
Ue  execotrix   of   the  mortgagor.      Xeiri's  v. 
Mm,  366 
X  Tbe  executors  of  a  mortgagee  in  fee  who  had 
£ed  bitestate  leaving  an  infant  heir,  having, 
ID  exercise  of  a  power  in  the  mortgage  deed, 
i^reed  to  sell  the  esUte,  the  heir  was  ordered  I 
oD  a  petition  presented  by  the  executors  under 
11  Geo.  4,  and  1  Will.  4,  c  60,  s.  6,  to  convey 
the  estate  to  the  purchaser.    In  re  KetUt  501 
i  Tbe  case  of  a  mortgagee  leaving  an  heir,  but 
vbo  is  not  known,  is  within  the  11  Geo.  4  and 
1  Will  4.  c.  GO,  8.  8,  as  expounded  by  4  and 
5  WiU.  4.0.23.    InreWilUafM,  643 
See  Coots,  5^— FoxKcxxMnjxB. 

MOTION. 

Tbe  pendency  of  a  demurrer  does  not  prevent 
the  plaintiff  from  serving  the  defendant  with 
t  notice  of  motion.     Wardle  v.  Claxton,    412 
See  DmiusBAL,  2. 

MUNICIPAL  CORPORATION  ACT. 


I.  This  court  still  has  jurisdiction  to  relieve 
ifainst  collusive  alienations  of  corporate  pro- 
perty, notwithsUndinff  the  remedy  provided 
by  the  97th  section  of  the  municipal  corpora- 
tion set :  but,  as,  by  that  act,  corporate  pro- 
perty ■  applicable  to  public  purposes,  the  At- 
torney General  must  sue,  In  such  cases,  in 
eoBJunctiOb  with  the  corporation.  Attmrnev 
General  Y.  fTOson,  30 

S.  The  municipai  corporation  act  has  not  de- 
itioyed  the  individuality  of  the  old  corpora- 
tions, hot  has  merely  varied  the  mode  in 
abicb  the  officers  are  to  be  chosen.  lb. 

3.  If  loaie  of  the  membecB  of  a  corporation  arr 
iMtmmental  in  nnlawfoUy  dispossessing  the 
csiporaiion  of  its  property,  they  are  personal- 
ly lisble.  lb. 


NEW  ORDERS. 

1.  The  last  older  upon  meriU  previous  to  the  or- 
ders of  1837  coming  into  operation,  had  been 
made  at  the  Rolls,  against  one  of  the  defen- 
dants  alone.  The  other  defendant  afterwards 
moved  to  dismiss,  before  the  Vice-Chancellor. 
The  motion  was  refused  with  cosU,  as  the  do- 
fendaot  was  bound  to  see  that  the  application 
was  made  in  the  proper  court.      Ten^A  v. 

Cheese,  ,  \^ 

2.  The  words,  "  the  second  term  then  next  fol- 
lowing,*'  in  the  17th  amended  order,  mean, 
not  the  second  term  following  the  undertaking 
to  speed,  bat  following  the  day  on  which  the 
order  for  the  commission  to  examine  witnesses, 
is  served.     Williams  v.  MacdormelU  400 

See  Construction  of  New  Oxdkxs. 


MUTUALITY. 
See  Agusmknt,  2. 


NEXT  FRIEND. 

A  suit  was  instituted  by  husband  and  wife  and 
their  infant  children,  by  their  father  as  nwtt 
friend,  respecting  separate  property  of  the 
wife  in  which  the  children  also  were  interest- 
ed. Pending  the  suit,  the  husband  absconded. 
Held  that  the  court  could  not  appoint  a  next 
friend  for  the  wife  and  a  new  next  friend  for 
the  rhildren,  but  it  ordered  that  a  person  to  be 
named  by  the  wife,  should  be  allowed  to  pro- 
secute the  suit  on  behalf  of  the  plaintiftj. 
Greendway  v.  Rotkerham,  88 

NOTICE. 

A.,  the  owner  of  a  piece  of  land,  divided  it  into 
lots  for  building  a  row  of  houses,  and  a  deed 
was  made  between  him  of  the  one  part  and 
X.  and  Y.  (who  had  purchased  some  of  the 
lots  from  him)  and  the  several  persons  who 
should  at  any  time  execute  the  deed,  of  the 
other  part ;  by  which  after  reciting  that  A. 
had  determined  and  proposed,  and  thereby  ex- 
piessly  declared  that  it  should  be  a  general 
and  indispensable  condition  of  the  sale  of  all 
or  any  of  the  loU,  that  the  proprietors  thereof 
for  tbe  time  being  should  observe  and  abide  by 
the  several  stipulations  and  restrictions  theraln- 
afler  contained ;  it  was  mutually  covenanted 
between  A.,  X.,  and  Y.,  and  the  several  other 
peisohs  who  should  at  any  time  execute  the 
deed,  and  each  of  them  A.,  X.,  and  Y,  and 
the  several  persons,  dtc.,  for  himself,  his  heirs, 
executors  and  admmistrators,  thereby   cove- 
nanted with  all  and  every  the  other  and  others 
of  them,  and  with  the  heire,  executors,  sd- 
ministratois  or  assigns  of  all  and  eveiy  the 
other  and  otheni  of  them,  mutually  and  reci- 
procally,  that  none  of  the  proprietors  of  any 
of  the  loU  for  the  time  being  should  at  any 
time  carry  on  thereon  the  business  of  an  Inn- 
keeper.   A.  sold  and  conveyed  one  of  the  lots 
to  B.,  and  another  to  C,  both  of  whom  cxe- 
ottted  the  deed  of  covenant.    The  plaintiff  af- 
terwards purohased  B.'s  lot,  and  the  defendant 
purohased  C.'s  lot,  with  notice  of  the  deed  of 
covenant.      The   defendant  intending  to  use 
the  house  on  his  lot  as  a  famUy  hotel ;  an  m- 
iuncUon  was  granted  to  restrain  him  >«>»»»« 
doing.    Whatman  v.  Oibrnm,  l5»o 
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NUISANCE. 
See  pARTiii,  6. 

OPENING  BUILDINGS. 

Four  lou  were  told  for  610{.»  602.,  902.,  and  SOL, 
MTeraliy  to  the  mime  penon.  The  court 
opened  the  biddin(^  on  an  advance  of  }90L,  on 
llOi,  the  whole  ainoniit  of  the  sales,  bat 
would  not  order  the  lots  to  be  reaoM  in  one 
lot     Ward  Y,  Cooke,  87 

ORDER  TO   AMEND. 

• 

If  a  defendant  is  in  contempt  tat  want  of  an- 
swer, the  plaintiff  does  not  waive  the  contempt 
by  obtaining  an  order  to  amend.  JUwngHone 
V.  Cooke,  468 

ORDER  FOR  PAYMENT  OF  MONEY. 
See  Construction  of  New  OanKas,  3. 

OUTLAWRY. 
See  Co.vTKMPr,  2. 

PARTIES. 

1.  If  a  person  who  is  not  a  party  to  an  action  is 
made  a  party  to  a  bill  of  discovery  in  aid  of 
the  defence  to  the  action,  he  may  demur,  not- 
withstandlni;  the  bill  charges  that  he  is  inter- 
ested in  the  subject  of  the  action.  The  eases 
of  The  Btohop  of  London  v.  FyUhe,  1  Bro. 
C.  C.  96,  and  Fenton  v.  Hugkee,  7  Yes.  387, 
ohsmud  npon,  and  the  reports  of  those  eases 
corrected.     Irving  v.  Tkompoon,  17 

9.  A  testator  in  India,  bequeathed  his  residuary 

'  estate  to  A.,  B.,  and  C,  in  trust  for  his  child- 
ren L.,  M.,  and  N.,  and  appointed  A.,  B.,  and 
C.  his  executors.  A.  proved  in  India  and  C. 
in  England.  B.  died  without  proving ;  but  he 
was  alleged  to  have  acted  and  committed  a 
breach  of  trust  in  conjunction  with  A.  L. 
died,  and  C.  proved  h»  will  in  Ireland.  M. 
and  N.  filed  a  bill  against  B.'s  executrix  and 
A-  and  C.  (allefpng  that  the  two  last  were  out 
of  the  jurisdicuon,  and  praying  prcicess  against 
them  accordingly),  for  a  general  administra- 
tion of  the  testator's  estate,  and  seeking  to 
make  A.  and  B.'s  estate  responsible  for  the 
breach  of  trust,  and  to  have  A.  and  C.  re- 
moved   from   being  trustees.    Held  that   the 

'  cause  could  not  proceed,  because  no  personal 
representative  of  the  testator,  or  of  L.  was 
before  the  court.    Lowiy  v.  Fulton,  104 

3.  A  cause  was  ordered  to  stand  ovt^r  for  want 
of  parties:  and  the  court  gave  the  defendants 
the  costs  of  the  day,  althou  rh  the  objection 
was  not  taken  by  their  answers.  lb. 

4.  The  publisher  of  a  book,  filed  a  bill  fcr  the 
usual  relief  on  an  invasion  of  copyright ;  but, 
though  h^  bad  purchased  the  book  of  the  au- 
thor and  paid  for  it,  it  did  not  appear  that  the 
copyright  had  been  assigned  to  him*  Held 
that  the  bill  was  demurrable  because  the  au- 
thor was  not  a  party  to  it.  Colhwrn  v.  Dttfi- 
€omhe,  151 

5.  A.  and  B.,  the  executors  of  C,  employed  D. 
to  act  as  their  agent  in  the  businesB  of  the 
execatorriiipw      A.  died,  and   afterwards   B 


filed  a  bill  agahiBt  D.  for  an  acceont  of  \» 
dealings  and  transactions  as  soch  agent  is 
afores&L  Held  that  A.'s  penonal  repreiea. 
tatives  were  not  necessary  parties  to  the  nh. 
Slater  v.  Wkeeler,  IJQ 

6.  A.  demised  to  B.  (who  was  alleged  to  be  an 
uncertificated  bankrupt)  a  wharf,  with  the  mt 
of  a  road,  in  common  with  the  occapieiB  of 
adjoining  wharfs.  C.  obstructed  the  road.  B. 
filed  a  bill  against  him  to  restrain  the  nn- 
sance.  Held  that  neither  A.  nor  the  oceopien 
of  the  adjoining  wharfs,  nor  the  assipiecs  <rf 
B.  were  necessary  parties  to  the  bHi.  8mfU 
V.  London  and  Birmingkam  Roilweif  Cm' 
pony,  3U9 

7.  The  directors  of  a  joint  stock  compaay,  i& 
order  to  sell  their  shares  to  advantage,  repn* 
sented,  in  their  reportu  and  by  their  agcnti, 
that  the  affiurs  of  the  company  wok  in  t 
very  prosperous  state,  and  declared  large  diri* 
dends  at  a  time  when  the  afliurB  of  the  com- 
pany were  greatly  embarrassed.  A  peiwa 
who  had  been  induced,  by  those  meani,  (o 
purchase  shares  of  one  of  the  directon,  filed 
a  lull  against  that  director,  pra3ring  to  be  re- 
paid his  purchase  money,  and  ofiering  to  I^ 
transfer  the  shares :  a  demurrer  for  want  itf 
equity,  and  because  all  the  other  paitnen 
ought  to  have  been  made  parties,  wsi  over- 
ruled.   Stainbank  v.  Femhyt  ^ 

See  CitAUTT^ — Dismissal,  1. 

PARTNERSHIP. 

Certain  persons  entered  into  an  agreement,  ia 
writing,  for  forming  themselves  into  a  joiot 
stock  company,  to  be  called  the  Medviy 
Commeroiai  Shipping  Company ;  and  by  one 
of  their  rules,  the  aSairs  and  concern  of  the 
company,  were  to  be  nnder  the  fflaoafenwit 
of  a  committee  ;  but  no  time  was  fixed  for 
the  duration  of  the  company.  Four  of  tbe 
membeiB  of  the  company  took  upon  them- 
selves the  exclusive  management  of  a  diip 
belonging  to  the  company,  and,  being  iboat 
to  send  her  on  a  voyage  which  some  of  the 
members  disapproved  of,  those  meroben  SkA 
a  bill,  praying  that  the  four  might  be  restrain* 
ed  flrom  interfering  with  the  ship,  or  caowig 
her  to  sail  on  the  Intended  voyage,  and  (nei 
laying  in  or  agreeing  for  any  cargo  ot  freight, 
otherwise  than  under  the  directjon  of  the 
committee,  and  that  they  might  defiver  op,  to 
the  committee,  all  books,  dbc.  in  their  ponn- 
sion,  belonging  to  the  ship  or  to  the  eompuir 
A  demurrer  for  want  of  equity  was  allowed- 
Semhle,  that  the  court  will  inteifere,  betweea 
copartners,  to  prevent  the  destractioo  of  the 
partnership  property,  although  a  diBiohtioD  of 
the  partnerahip  may  not  be  prayed.  ^^'J: 
Tkomae,  6W 

'  See  Dissolution. — Joint  Stock  Comfakt. 

PAYMENT  OF  MONEY  OUT  OF  COUBT. 

Lord  Brougham's  S8th  order,  which  direeta  thtt 
orden  for  paying  out  sums  of  money  dau 
specify  the  amount  to  be  paid  oat,  ap^e*  j^^ 
those  eaaea  only  in  which  the  amooottobe 
paid  out  can  be  ascertained  at  the  timo  whea 
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Wlitn  a  fwr  m  «  ^efeoduii  to  a  sappleoMatal 
UU  libieli  pimya  tbmt  he  mmy  auwer  that  bill, 
mad  dfo  the  ariipaal  bill,  ha  ouffbt  to  be  aerved 
wink  «afa«  eofim  U  bath  biiUa.  Vigert  ▼. 
lir^  Amdi9f^  •       406 

PRUSONAL  aEPRBSSNTATIVfi. 
^M  Alba  and  Plbamim,  4,  5,  7. 


PL.AINTIFr. 


Aka 


fiM  for  an  aoeoant  of  dealiagt  and 
•a  between  the  paitiea,  and  to  re- 
lUmia  an  aetion  brought  by  the  defendant 
•{liiMft  the  flaintiff  for  a  braacb  of  contxact, 
m  IMC  aeeeptinff  billa  drawn  on  him  by  the 
dcCeadaal.  Held  that  the  plaintilT  was  en- 
liUed  to  JMfiBet  thoae  parta  only  of  the  books 
mentioned  in  the  aebedale  to  the  answer, 
vbieh  rdaled  to  the  matters  in  4|aestion  in  the 
wit;  and  that*  if  he  wished  to  inspect  other 
psrti  of  them,  with  a  view  to  his  defence  to 
dw  action,  be  moot  file  a  biU  of  discovery. 
Rnmm  v.  Samuel,  443 

Set  CesrmirT,  1,  3,  4. — Goavs,  7. — ^Discwviar, 
l-DoMwaj^  l.^FaACi^cs,  12. 


PLEA  AND  PLEADING. 

1  If  a  yciaon  who  is  not  a  party  to  an  action  b 
suds  a  party  to  a  bill  of  discovery  in  aid  of 
tb«  defeaoe  to  the  action,  Jie  may  demnr,  not- 
withitaading  the  bill  charges  that  be  b  inter- 
eilrd  in  the  subject  of  the  action.  The  oaaea 
o(  TU  BMoff  of  London  v.  Fytehe,  \  Bro. 
C.C.  96,  and  FenUm  v.  Hugkeo,  7  Vea.  S87, 
"fcwwsd  open,  and  the  reports  of  thoae  cases 
corrected.     Iroimg  v.  Thmnpoon^  17 

t  U  s  plea  porporu  to  be  a  plea  to  the  relief 
oolyi  the  defendant  ought  to  give  the  dis- 
covery, otherwise  the  plea  b  bad.  King  v. 
Mewttogt  59 

^  Tvo  memben  of  a  company  filed  a  bill 
a^Mt  the  directofB,  and  afterwards  obtained 
as  mjonetion  against  them.  A  new  director 
was  afterwards  elected ;  and,  on  hb  doing  an 
Ml  in  eoojanefion  with  one  of  the  original  di- 
RctoiB,  which  was  pcohibited  by  the  injunc- 
tim,  ilie  plaintilb  filed  a  sopplemental  bill 
Htinit  bin,  stating  that  fact,  but  omitting 
tte  allegations  in  the  oriffinal  bill.  Held  that 
tbe  plaintiflb  had  stated  suflSclent  to  main- 
tan  their  sopplemental  bill.  Vigero  v.  Lord 
AUUf,  7a 

^  A  testator  in  India,  bequeathed  hb  residuary 
Mtate  to  A.,  B.  and  C,  in  trust  for  hb  child- 
!«■•  L,  M.  and  N.,  and  appointed  A.,  B.  end 
9*  ^  eieentors.  A.*proviMi  in  India,  and  C. 
a  EsfUad.  B.  died  without  proving ;  but  he 
vai  aUeged  to  have  acted  and  committed  a 
^faaeb  af  unit  in  conjunction  with  A.  L. 
^  ud  C.  proved  hb  will  in  Ireland.  M. 
tad  N.  filed  a  bill  against  B.'s  executrix  and 
A-  tad  C  (alleging  that  the  two  last  were  out 


of  the  jniisdiction,  and  praying  process  a^nst 
them  accordingly),  for  a  general  administra- 
tion of  the  testator's  estate,  and  seeking  to 
make  A.  and  B.'s  estate  responsible  for  the 
breach  ^  trust,  and  to  have  A.  andC.  removed 
tnm  being  trustees.  Held  that  the  caase 
conid  not  proceed,  because  no  personal  repre- 
sentative of  the  testator,  or  of  It.  was  before 
the  court    L  *wry  v.  Fulton,  104 

5i.  A.  and  B  ,  the  executors  of  C,  employed  D. 
to  act  as  their  agent  in  the  business  of  the 
executorship.  A.  died,  and  afterwards  B.  filed 
a  bill  against  D.  for  an  account  of  hb  dealings 
and  transactions  as  such  agent  as  aforesaid. 
Held  that  A's  perssnal  representatives  were 
not  necessary  parties  to  the  suit  Slater  v. 
WieoUr,  156 

6.  A  suit,  in  this  court,  by  the  churchwardens  of 
a  parish,  to  restrain  a  person  from  polling  down 
the  churchyard  wall,  is  maintainable  :  and  the 
churchwardens,  notwithstanding  their  office 
has  ceased,  may  file  a  supplemental  bill  for  the 
purpose  of  stating  facts  occurred  since  the 
filing  of  the  original  bill,  and  may  join  their 
successors  as  co-plsJntifls  with  them  in  the 
supplemental  suit    Morriutt  v.  TmrpUy,    979 

7.  Where  a  person  named  as  a  defendant  diea 
before  appearance,  an  original  bill,  and  not  a 
bill  of  revivor  ought  to  be  filed  against  hb  per- 
sonal representative.       Crowfoot  v*  Mander, 

396 
a  The  sUtute  of  luniUtions  .3  and  4  Will.  4,  c. 
97,  s.  40,)  may  be  pleaded  to  a  bill  of  fore« 
closure.  A  foreclosure  suit  being,  in  fact,  a 
suit  for  the  recovery  of  the  money  secured  by 
the  mortgage.    Dearman  r.  Wyeke,  570 

9.  A  plea  of  the  statute  of  limitations  (3  and  4 
Will.  4,  c.  97,)  ought  not  to  deny,  by  answer* 
statements  in  the  bill  which  are  in  direct  con- 
tradiction to  the  averments  necessary  to  sup- 
port the  plea ;  but  an  answer  in  support  of  tha 
plea,  ought  to  be  confined  to  those  statements 
in  the  bill  which  allege  facts  ancillary  to  or  aa 
affi>rding  evidence  of  statements  which  are  di- 
rectly negatived  by  the  requikite  averments  in 
the  plea.  Ibi 

See  DisMisBAL,  1. — Juxisdiction,  1^— Paxthsv 

4,  6. 

POLICY  OF  INSURANCE 

A  marriage  sktlement  recited  that  It  had  beem 
agreed,  on  the  treaty  for  the  marria^,  that 
the  intended  husband  should  insure  his  life  in 
the  Rock  Insurance  QfiSce,  in  the  names  of 
trustees,  in  the  sum  of  30002. :  that  the  divi* 
den<b  of  certain  canal  diares  should  be  applied 
in  keeping  the  policy  on  foot :  that  the  oaid 
earn  of  SiOOL  under  the  policy,  ahonld  be 
settled  in  manner  thereinafter  mentioned  :  and 
that,  in  pursuance  of  the  agreement,  the  in* 
tended  husband  bad  made  an  insurance  on  hb 
life  in  the  Rock  office,  in  the  sum  of  3000/.  in 
the  names  of  the  trustees  of  the  deed :  and  it 
was  declared  that  the  tnisteea  should  stand 
possessed  of  the  policy,  in  trust  for  the  intend- 
ed husband,  nntii  the  Inarriage,  and  that,  upon 
the  solemnixation  thereof,  they  should  stand 
possessed  of  the  oaid  turn  of  3U00f.,  when  re- 
ceived under  the  policy,  upon  certain  trusts  for 
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the  benefit  of  the  intended  wife  and  the  child- 
ren of  the  maniage.  The  husband  became 
bankrupt  and  aflerwarde  died.  On  hie  death, 
a  considerable  bonus  was  payable  on  the  30001. 
Held  that  the  husband's  assigrnees  were  not 
entitled  to .  the  bonus,  but  that  that  sum,  as 
well  as  the  3000/.,  belonged  to  the  trustees  of 
the  settlement    Parkea  v.  Bott,  388 

POOR  LAW  AMENDMENT  ACT. 

Although  the  poor  law  amendment  act  enacts 
that  no  order  of  the  poor  law  commissioners 
shall  be  removed  by  rertiorari  into  any  court 
of  record  except  the  Kiog*s  Bench,  and  that 
•very  order  which  shall  be  {removed  into  that 
court,  shall,  nevertheless,  until  declared  illegal, 
cootinae  in  force  and  be  obeyed  tn  the  same 
manner  as  if  it  had  not  been  so  removed ;  yet 
the  Court  of  Chancery  has  jurisdiction  to  re- 
stnin  the  commissioners  and  the  guardians  of 
a  union,  from  acting  upon  an  order  pending 
proceedings  under  a  eertiorari  obtained  by  the 
plaintiff  to  try  the  validity  of  it.    Frewin  v. 

PORTIONS. 

By  a  marriage  settlement,  stock  was  settled,  sub- 
ject to  life  interests  in  the  husband  and  wife, 
in  trust  for  their  children,  share  and  share 
alike,  the  shares  to  be  paid  to  them  at  twenty- 
one  or  marriage,  and  the  shares  of  children 
dying,  leaving  issue,  before  their  shares  had 
become  payable,  were  to  be  in  trust  for  their 
issue :  but  in  case  any  of  their  children  should 
die  before  their  shares  should  become  payable^ 
without  leaving  any  issue,  then  their  ihares 
were  to  be  in  trust  for  the  surviving  children. 
There  were  six  children  of  the  marriage,  who 
all  attained  twenty-oije  :  two  of  them  died  in 
the  lifetime  of  their  surviving  parent  Held 
that  the  word  "payable"  must  be  held  to 
mean  "vested,"  and,  consequently,  that  the 
representatives  of  the  deceased  children  were 
entitled  to  shares  of  the  stock.  MoeUta  v. 
lAndo,  56 

POWER. 

1.  By  a  marriage  settlement,  freehold  lands  were 
convoyed  to  trustees  during  the  joint  lives  of 
the  husband  and  wife,  in  trust  to  pay  one 
moiety  of  the  rents  to  the  wife,  for  her  sepa- 
rate use,  and  the  other  moiety  to  the  husband  ; 
and,  after  the  decease  of  one  of  them,  to  the 
use  of  the  survivor,  with  remainder  to  the  use 
of  the  children  of  the  marriage,  with  remain- 
der, in  default  of  such  issue,  if  the  wife  should 
survive  the  husband,  to  the  use  of  her  in  fee, 
but  if  not,  then  to  such  uses,  &c.  as  she,  not- 
wiihstanding  her  coverture,  by  her  will,  by  her 
signed  and  published  in  the  presence  of,  and 
attested  by  three  or  more  credible  witnesses, 
should  appoint,  and,  in  default  of  appointment, 
to  the  use  of  her  in  fee.  The  wife  died  in  her 
husband's  lifetime,  having  made  a  will,  which 
purported  to  be  signed,  sealed,  and  delivered 
by  her,  and  by  which,  without  referring  to  any 
power,  she  gave  all  the  property  of  which  she 
was  possessed,  whether  real  or  penoual,  and  i 


also  bar  revcnioaary  intenst  or  ktamta  a 
any  property  or  properties  whatsoerer,  to  ka 
husband.  Held  that  the  w31  was  a  doe  eie* 
cntion  of  the  power  given  to  the  wife  \ff  tlw 
settlement.    Curteis  v.  Xenrtcl,  443 

9.  A  married  woman,  having  freehold  cHatei, 
which  were  settled,  on  her  raairisge,  to  her 
separate  use,  with  a  testamentary  power  of 
appointment  over  them,  made  a  will,  by  windi, 
without  referring  to  the  power,  she  diipooed  of 
certain  of  the  estates,  iioiiitwaftsi,  tod  Uki 
gave  all  the  rest  of  her  goods,  chattels,  eitite 
and  estates  to  R.  C.  Held  that  the  raideuT 
clause  was  a  good  execution  of  the  pown,  u 
to  all  the  estates,  not  previously  mentiooei 
Chwrckair   Dibhen9,  447 

3.  If  a  married  woman,  having  a  testameoUry 
power  of  appointment  makes  a  will,  it  mak  be 
intended  to  be  an  exercise  of  the  power,  d* 
though  it  contains  no  reference  to  it         Ik 

4.  A  married  woman,  having  real  property  letUed 
to  her  si^arate  use,  with 'a  testameDttry 
power  over  it,  may  dispose  of  leasehokh  and 
other  chattels  porohasad  with  the  prodoeeof 
it,  but  not  of  real  estate  so  purchased.        lb. 

5.  A  power,  ffiven  to  a  busband  and  wife,  wn 
required  to  be  exercised  by  them  by  any  deed 
or  writing  under  their  hands  and  seals,  to  be 
by  them  executed  in  the  presence  of  and  it- 
tested  by  two  witnesses.  Held  Chat  a  deed 
which  WIS  signed  as  well  as  sealed  and  de- 
livered by  the  husband  and  wife  in  the  pre* 
sence  of  two  witnesses,  was  not  a  good  exer- 
cise of  the  power,  because  the  attesution 
clause  did  not  extend  to  the  signature,  u  we& 
as  to  the  sealing  and  delivery.  WofomsR  t. 
SmUk,  699 

Stt  AnramrimiT**— "CoNanuTcnoif,  4. 

POWER  TO  APPOINT    TRUSTEES. 

A  lady,  behig  entitled  to 'SOOOt  chaiiped  ^ ''*' 
ftither^  estates,  and  payable  after  the  deooaie 
of  her  surviving  parent,  it  was  agreed,  by  ber 
marriage  articles,  that,  in  the  aettJemeat  to  be 
made  in  |»unuance  thereof,  there  sfaoiild  be 
contained  a  power,  enabling'  her  father,  in  bs 
lifetime,  or  his  executors,  within  six  mootlM  af- 
ter the  SMOO/.  should  become  payable,  to  in- 
vest that  sum,  in  the  usual  securities,  is  the 
nameM  oftmsttei  Is  he  /or  that  pmyou  «p- 
pointed,  and  fer  the  trustees  or  the  sarrivorof 
them,  from  time  to  time,  wHh  the  conteot  of 
the  husband  and  wife  or  the  survivor,  or  of 
their  own  proper  authority,  as  the  caso  ihoald 
happen,  to  change  the  securities,  and  to  pay 
the  interest  to  the  husband  fer  life,  to  the  wife, 
fer  life,  for  her  separate  use,  and  to  pay  tbe 
principal  to  their  children,  and,  in  defasH  of 
children,  to  the  wife's  next  of  kin  or  penooal 
representatives.  The  husband  died,  leaviDf 
his  wife  and  four  infant  children  sorfiris^- 
No  trustees  of  the  SOOOf  having  boea  ap- 
pointed, the  wife,  afldr  tbe  husband's  deatb, 
appointed  two  persons  to  be  such  trmteeM. 
Held  that  the  appointment  ought  to  have  been 
made  by  the  husband  and  wife  Jointly,  asd 
that  the  appointment  made  by  the  wifSi  wai 
invalid.    BruHtr  v.  thdBon,  H 
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PEACTICE. 

A  ptemtiff  may  m&u9  an  atUeluneiit  a^ntt 
a  iefendmal  tit  waat  of  aiiiwer»  altbougli  be 
m  hioMelf  in  eootempt  hr  non-payment  of 
cotit,  whieh  he  hao  been  ordered  to  pay  to  the 
dtfeodant.     Wilmm  v.  Botet,  54 

Reeejrer  pmntod  asainat  a  defendant  who 
vtt  eat  of  the  jmadiction.  GMitu  ▼.  Main" 
mmiugt  77 

.  Ueave  given  under  the  eireumitanoee  to  ex- 
cept to  a  ivport,  altbooffa  the  party  had  not 
carried  in  obiectiooe  to  it.    Wood  ▼.  Lmmkirth, 

195 
.  Under  Lord  Lyadhant'i  13U)  order,  the  Mae- 
Cer  may,  of  hie  own  authority,  and  whether 
he  it  ettendMl  by  any  one  on  behalf  of  the 
partioi,  or  not,  allow  himaelf  further  time  to 
sake  hit  rapoit  an  to  scandal,  impertinenee  or 
UHoflieieney.     Woodt  t.  Weodf,  S13 

\  An  attachment  havinf  iatned  againtt  a  mar- 
ried man  fiir  want  of  anawer  of  himaelf  and 
wife,  the  aberiff  letumed  eepui  earmUf  but 
that  the  hnnband  waa  inaane,  and,  tnerefore, 
iaeapable  of  anowerinf .  Ordered  that  the 
wife  aboold  anawer  eeparately,  and  that  the 
aoior  ax  elerk  not  toward  the  eauae,  ahonld 
be  appointed  foardian  to  the  huaband  to  put  in 
kit  aaawer.    Bwiemart  ▼.  BwmgUtth  353 

S.  In  eompnttnf  tiie  twelve  daya  allowed  by 
Lerd  Breoghara'a  lOth  order  for  iittng  demur- 
ten,  an  tntervaninff  vacation  ia  not  to  be  ex- 
efpled.    Bmf9  V.  Marfan^  363 

A  and  B.  aaed  in  reepect  of  a  joint  demand, 
ud  &  aoed  in  reapect  of  a  diatinet  aeparate 
^Dand.  The  joint  demand  failed,  but  the 
aeparate  one  aneceeded.  The  bill  waa  dia- 
Bwaed  aa  against  both  plaintiA,  but  without 
prqodiee  to  Bw*s  fiiinf  a  new  bill.  Cow/ey  v. 
CntUf,  399 

(.  A  defendant,  beinir  in  contempt  for  want  of 
antver,  filed  hie  anawer  and  the  plaintiff  took 
aa  ofliee  copy  of  it  Held  that  the  plaintiff 
^id  net,  thereby,  waive  the  contempt.  Wimd- 
««rd>.  Tbinatne,  301 

9- 1^  Attorney  General   not  haviag  anawered 
the  Ul  within  a  leaaonable  time,  the  court  or- 
dered that  he  should  put  in  bia  anawer  within 
•  week  after  eervice  of  the  order,  or  that  the 
Ul  iboold  be  taken  pro  eonfewto  against  him. 
Qrmm  v.  Altamey  Oemral'  and  Other 9^     335 
'^-  A  defcndant  amy  put  in  a  fnither  answer 
pendiag  exceptions  to  bia  fiiat  anawer,  althooglt 
ha  thereby  deprivea  the  plaintiff  of  the  benefit 
efobtuaing  the  common   injunction  on  the 
Maater*a  reporting  the  fint  anawer  to  be  inauf- 
foat    The  caae  of  RuaaeU  v.  Digkt,  ante, 
vet 6, p. 430, explained.     Ingham  ^.Ingham, 

3fi3 

11.  Wheie  a  plaintiff  wiahea  to  amend  hia  bill, 

bat  deee  not  require  a  further  anawer,  the  er- 

^  tngbt  to  contain  a  recital  to  that  efibct, 

^Wwinitiainegolar.    Baddingionr.Waad- 

H  380 

^  Wbew  a  plaintiff  filea  a  replication  after  be- 

'^  ■nved  with  notiee  of  a  motion  to  ditmias, 

bet  before  the  motion  is  made,  no  order  ought 

^be  nuide  on  the  motion  except  for  the  plain- 

^  to  pay  the  costs  of  it.    Corforaiian  of 

Dtrtmaadi  v.  ilUdaieora,  383 

U.  Pcafing  a  notiee  of  motion  for  a  qpecial  hi* 


*  jonctjon,  the  defendant  put  in  a  demnrrer. 
xleld  that  the  demurrer  rouat  be  set  down  and 
argued  insktnrer.  ■  v.  The  BridgawaM 
Canal  Companff  378 

14.  Where  a  peer  is  a  defendant  to  a  supple- 
mental bill,  which  prays  that  he  may  answer 
that  bill  and  also  the  original  bill,  he  ought  to 
be  eerved  with  offioe  eopies  of  both  bills.  Ft* 
f  ert  V.  Lord  AndUf,  408 

15.  After  an  injunctkm  had  been  continued  on 
merits,  the  plaintiff  moved  to  amend  without 
prejudice  to  the  injunction.  Held  that,  In  such 
a  case,  the  amendment  could  not  prejudice  the 
injunction,  and  therefore,  the  motion  was  a 
simple  application  to  amend,  and  ouffht  to 
have  been  made  before  the  Master.  Wood* 
rojfe  V.  Dome/,  410 

16.  After  a  decree  or  decretal  order,  not  direct- 
ing inquiries  merely,  has  been  made,  the  bill 
cannot  be  dbmiased.     Block  v.  Colnaghi,  411 

17.  If  liberty  is  given  to  a  party  to  exhibit  fur- 
ther interrogatories  for  the  examination  of  wit- 

I,  he  may  re-examine  a  witnem  whom  he 


has  examined  before,  but  not  to  the  same  mat- 
ter.    Turner  V.  Trelawny,  453 

18.  Motion  that  the  plaintiff,  a  naval  ofllcer  on 
half-pay,  who  had  resided  sixteen  years  in 
Barbodoes.  where  he  held  the  office  of  captain 
of  the  port,  under  the  appointment  of  the 
Cro#n,  might  give  security  for  costs,  refused. 
Bvelyn  v.  Chippendale,  437 

19.  A.  sold  a  fund  to  which  his  wife  was  entitled 
in  reverrion  ;  and,  when  it  fell  into  posteasion, 
he  was  resident  in  Africa.  The  wife  consent- 
ed to  waive  her  equity  to  a  settlement  and 
that  the  fund  should  be  transferred  to  the  pur- 
chaaer.  Held  that  the  usual  affidavit  that 
there  was  no  settlement  afibcting  the  fund, 
might  be  made  by  the  wife  alone.  BlUot  v. 
Renunington,  503 

30.  An  affidavit  that  the  deponent  had  need  all 
due  diligence  to  discover  where  the  defendant 
reaided,  or  where  her  last  place  of  teeidenco 
was,  but  without  success,  save  that  he  had 
been  informed  and  believed  that  she  had  as- 
sumed male  attire  in  order  to  disguise  henelf, 
and  that  she  was  occasionally  seen  in  the 
neighborhood  of  a  certain  place,  is  sufficient  to 
warrant  the  court  in  making  an  order  under 
11  Geo.  4  and  1  Will.  4,  c  36,  s.  3,  with  a 
view  to  taking  the  bill  pro  eonfeseo.  Oraver 
V.  TempUf  583 

31.  Before  a  defendant  can  move  to  enlarge  pub- 
lication he  must  serve  his  co-defendants  as 
well  as  the  plaintiff  with  notice  of  the  motion. 
Brydgee  v.  Brat^U,  643 

33.  Order  made  on  petition  without  suit  for  allow- 
ance of  450t  a  year  for  the  maintenance  of  an 
infant,  the  income  of  whoae  property  exceeded 
1500/.  a  year,    in  re  Ckrietie,  643 

See  CosTs^DsMaaaxa,  5. — DiacovxRv,  3. — Dia- 
MnaAu-— Infant,  4^—- Pubuoation. — StrBFONA* 
^Taxation. 


PRESENTATION. 
See  Bishop. 


PROBATE. 
Set  Will,  30. 


674 


INDBK. 


PROBATE  DUTY. 

The  tMtetor,  who  wat  domieiled  in  Eoglwid,  had, 
In  tb«  hanidi  of  hii  agenUi  in  Indio,  oefUin  oe- 
ourilieo  of  the  Indiui  gofonnnent*  tbo  priad* 
pal  and  intorost  of  which  waa  paynblo  in  India, 
either  in  caah  or  by  biUi  on  the  India  Com- 
pany,  at  the  option  of  the  ereditor.  Shortly 
before  his  death,  he  aoeepted  an  oAer  made, 
by  the  Company,  to  liim  and  otlior  crediton, 
to  have  hb  notea  eonverted  into  etock,  to  he 
legktered  in  England,  and  to  be  aaleahie  and 
timnaferable  there.  The  eonvenion  waa  not 
eomp^eted  at  the  testator's  death  nor  till  after 
fab  wUl  had  been  prored  in  England ;  but,  nl- 
timately»  the  stock  was  traaafened  to  hb  exo- 
cators.  Held  that  no  probate  dnty  waa  pav- 
able  in  respect  cither  of  the  notea  or  the  stack. 
Ptart  ▼.  PtWTH^  480 

PROCESS. 
8tg  CoNTSMPT.— Pann. 

PRO  CONFESSO. 

1.  An  affidavit  that  the  deponent  had  used  all 
due  diligence  to  discover  where  the  defendant 
resided  or  where  her  last  plaoe  of  residence 
was,  but  without  suoeess,  save  that  he  had  been 
Informed  <and  believed  that  ahe  had  assumed 
male  attire  in  order  to  dbguise  berMlf,  and 
that  she  was  occasionally  seen  in  the  neiglibor- 
hood  9i  a  certain  place,  b  sttiBcbnt  to  wanant 
Uie  court  in  making  an  order  under  1 1  Geo.  4, 
and  1  WUl.  4,  e.  36,  a.  3»  with  a  view  to  taking 
the  bill  pro  eonftuo.    Grater  v.  Temple,    5:^ 

9.  Where  the  Master  has  reported  that  a  defend- 
ant b  unable,  by  reason  of  poverty,  to  employ 
a  solicitor  to  put  in  hb  answer,  the  court  will, 
by  one  and  the  same  order,  direct  counsel  and 
a  solicitor  to  be  assigned  to  the  defendant  for 
the  purpose  of  putting  in  hb  answer,  and  that 
a  kabeae  eorpue  do  issue  against  him,  and  that 
the  plaintiff's  clerk  in  court  do  attend,  with 
the  record,  on  the  retuni  of  the  writ,  in  order 
that  the  bill  may  be  taken  pro  cot^feeoo  against 
Ute  defendant,  unless  he  shall,  in  the  mean- 
time, put  in  ilia  answer.     Weiford  v.  D^uieU, 

See  PaACTics,  9. 

PRODUCTION  OF  DOCUMENTS. 

Where  a  defendant  to  a  bill  of  discovery  in  aid 
of  an  notion  brought  against  him  by  the  plain- 
tiff, has  been  ordered  to  deposit,  in  the  hands 
of  hb  clerk  in  eouit,  documents  admitted,  in 
hb  answer,  to  be  in  his  custody,  the  plaintiti'  b 
entiiied  to  have  such  of  those  documents  as, 
by  reference  in  the  body  of  the  answer,  are 
made  part  of  the  answer,  produced  and  read, 
at  the  trial,  as  pait  of  the  answer.  Driver  v. 
Wngkt,  361 

See  Difccovnav,  3, 4. — Lisir. — ^Title,  1. 

PUBUCATION. 

1.  The  Master  having  been  prevented  by  illness 
from  attending  at  hb  office  en  the  day  appoint- 
ed for  hearing  an  ap|)lication  to  enlaige  pnUi- 


eation  ;  held  that  die  anpHcntloBiQiiht  be  audi 
to  the  court.    Bofe  v.  Trmpp,  918 

9.  Before  a  defendant  can  nDOve  to  eabifs  ]nb- 
lication  he  must  serve  hb  eo-defendaab  « 
well  aa  the  plaintiff  wkh  notice  of  tha  motin. 
Brfdgeo  v.  Brm^U,  €43 

RAILWAY  COMPANY. 

1.  Certain  persons  intended  to  form  a  iiilvty 
from  A.  to  B>,  which  Waa  to  pass  nvw  thepUii. 
ttff*a  eotata.    The  plaintiff  oppeaed  the  pnjeet, 
button  the  agent  for  theprajecton  agneiiif,ia 
writing,  to  pay  him  5K).000t  for  the  portion  of 
hb  estate  over  which  the  railway  was  to  pta, 
he  cooaenled  to  withdraw  hb  oppoBtien.   At 
the  aame  time,  certain  other  penons  inteBde4 
to  form  a  railway  between  the  same  termiai, 
but  by  a  different  line,  which  also  paawd  tbmigii 
the  plaintiff 'a  estate,  but  not  thrsngh  the  nn» 
part  of  it  as  the  former  line  :  14  acne  of  the 
plaintiff's  land  were  required  for  the  fenner 
railway,  and  16  acree  for  the  latter.    The 
plaintiff  opposed  the  latter  railway  abo.   The 
agents  for  the  rival  projeoton  then  entered  into 
and  signed  an  agreement  (which  was  apprarc^ 
of  and  signed  by  the  plaintiff's  ngent)  by  wbdi 
they  ngreed  that  the  first  line  should  be  tbia- 
doned  and  the  second  ndoptad,  and  that  tb 
adopted  line  should  take  the  engagemenlf  eo- 
tered  into,  with  the  land  ovmers*  by  the  ahiB- 
doned  line ;  and,  thereupon,  the  plaintiff  «it)t< 
drew  hb  opposition  to  the  adopted  line«aDd  tb 
act  of  Parliament  for  making  the  Bccoad  nil* 
way  and  for  incorporating  the  projectors  of  H, 
was  passed.    Held  that  the  incorporated  eoai- 
pany  were  bound  to  perform  the  agreeinefit 
made  with  the  |4aintiff  by  the  projectois  of  the 
first  railway.     Sianley  ▼.  CkuUr  mrnd  Birkn' 
head  RaUwaf  Companw,  3$4 

9.  Two  railways,  called  A.  and  B.,  were  project- 
ed, by  diflbrent  partiea,  to  ran  from  M.  towsidi 
N.  The  line  of  A.  patssed  through  the  ceotre 
of  the  plaintiff's  estate,  and  the  line  of  E 
through  a  comer  of  it.  The  projectors  of  A. 
agreed  with  the  plaintiff  for  the  pnrchaae  of 
that  portion  of  hb  land  which  they  required ; 
and  tiiey  were  to  have  power  to  vacate  the 
agreement  in  case  the  act  for  making  their 
railway  should  not  pass.  Two  bilb  were 
brought  into  Parliament  for  forming  the  rail- 
ways, and  were  referred  to  a  committee  at 
whose  suggestion  the  two  projecta  were  amal- 
gamated ;  and  an  act  was  passed  incnrporatifl| 
the  projectors  of  both  railways  into  one  eon- 
pany  and  for  making  a  railway  partly  ia  the 
line  of  A.  and  partly  in  the  lino  of  B.,  the  Ut- 
ter being  the  line  selected  with  respect  to  the 
plaintiff^  estate.  Pending  the  act,  Ibe  promo- 
tore  of  the  two  reilwaya  agreed  with  each  other 
that,  where  either  company  should  have  enter- 
ed into  contracts  with  landowners  whoae  pro- 
perty might  be  afiected  by  either  line,  though 
in  a  somewhat  difierent  mode,  the  coolracta 
entered  into  by  the  company  proposiog  the  re- 
jected line,  should  be  adopted  by  the  onited 
company.  A  copy  of  thw  agreement  was  aub- 
aequently  sent  to  the  plaintiff,  by  the  united 
company.  The  projectors  of  line  A.  aAer* 
wards  vacated  their  agreement  with  the  plain- 
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FKACnCE. 


.  A  phiatMr  may  hmmt  ma  attaelinieBt  a^aiiiiit 
a  defendiiat  for  wmat  of  amwer,  although  he 
it  hinMir  in  cootempl  Ibr  non-payment  of 
eoits,  whidi  he  baa  been  ordorad  to  pay  to  the 
defeodaat     WUmm  t.  Bates,  54 

!.  Receiver  fvaatod  aipainat  a  dofondant  who 
VIS  oat  of  tbe  joriadiction.  Oibbine  ▼.  Main' 
wmrmg,  77 

t.  Leave  given  nnder  tlie  eueametanoee  to  ex- 
cept te  a  report,  althooffa  the  party  had  not 
earned  in  objeetiona  to  it.     Wood  t.  Idomkirtk, 

195 

L  Under  Lord  Lyndhonf  ■  13th  order,  the  Maa- 

ter  nay,  of  hia  own  authority,  and  whether 

hs  ia  attended  by  any  one  on  behalf  of  the 

partiBB,  or  not,  aHow  bimaelf  fuither  time  to 

sake  hia  report  aa  lo  ocandat,  impertinence  or 

innficieney.     WoqiUt.  Wvde,  213 

S.  An  attachment  harinf  iaaned  agaiuat  a  mar- 

md  nan  ler  want  of  anawer  of  bimaelf  and 

wife,  the  aheriff  retnmed  eepui  eorp««,  bat 

that  the  hooband  waa  inoane,  and,  therefore, 

iactpaUe  of  anawering.       Ordered  that  the 

vifo  ibonid  anawer  aeparateiy,  and  that  the 

mior  flx  dork  not  toward  the  eaoae,  ahonld 

W  •fpoioted  raardian  to  the  huaband  to  put  in 

kataiwer.    Etieourt  r,  Bwimgton^  353 

6.  Ia  eaapotiaf  the  twelve  dayo  allowed  by 

Wd  finogham'a  10th  order  for  iititt|^  deraar- 

icn,  an  talervnninit  Tieation  is  not  to  be  ex- 

Cfptad.    liaya  v.  Jforiran,  263 

*'k  and  B.  aoed  in  reopeet  of  a  joint  demand, 

tad  &  aaed  in  reopeet  of  a  diatinet  aeparate 

dnaaad.    The  joint  demand    failed,  but  the 

Kpvate  one  aueeeeded.      The  bill  was  dis- 

naed  ts  against  both  plaintiA,  but  withoat 

Fqadiee  to  B.*o  ifinr  a  new  biU.     Cmoley  w. 

Cmlef,  399 

^'  k  defeadaDt,  betnir  in  contempt  for  want  of 

•Mwer,  filed  hia  anawer  and  the  plaintiff  took 

a  «fice  copy  of  it.    Held  that  the  plaintiff 

^  ut,  thereby,  waive  the  Gontempt.     Wood- 

•trii.  Twmame,  301 

9.  Ths  Attaraey  General  not  havia^  answered 
^  hU  within  a  reasonable  time,  the  eourt  or- 
^end  that  he  ahonld  put  in  h»  anawer  within 
•  «<Mk  after  aervioe  of  the  order,  or  that  the 
Wdioidd  be  taken  pro  evufetto  arainst  him. 
^^'OM  V.  .dltomay  Oemeral  and  OiherB,     335 

10.  A  dafendant  may  put  in  a  farther  answer 
K"diBf  axceptions  to  hia  first  answer,  althoof^ 
M  thanbjr  deprives  the  plaintiff  of  the  benefit 
«f  obtaiaiag  the  common  injanetion  on  the 
^*>^s  reportittf  the  firat  answer  to  be  inenf- 
fieieat  The  ease  of  Jtoaaeii  v.  Digkt,  ante, 
v«l-  C,  ^  430,  explained.     IngUm  v.  Ingham, 

3fi3 

^^'JP^  «  plaintiff  wiahes  to  amend  his  bill, 

^  (ioM  Dot  require  a  further  answer,  the  or- 

«t  oapht  to  contain  a  recital  to  that  effect, 

^f^ft^fm  it  ii  trreffolar.    Boddington  v.  Wood- 

i»V_  380 

^  Wbaia  a  plaintiff  files  a  replication  after  be- 

?!!7^  with  notiee  of  a  motion  to  dismisa, 

t!!l^*"^  the  motion  is  made,  no  order  ought 

nr   "*^  *^  ^  motion  except  for  the  plain- 

u^to  pay  Um  easts  of  it.    CarvaratUn  of 

xJTT^^'HMamrtk,  383 

u.  rtndiag  «  Mtiee  of  motion  for  a  apodal  m- 


•  innction,  the  defendant  put  ia  a  demnner. 
Held  that  the  demurrer  must  be  set  down  and 
argued  tnstonter.  <>-*— —  t.  The  Bridgewater 
Canal  Cempanyt  378 

14*  Where  a  peer  is  a  dofondant  to  a  snpple- 
mental  bill,  which  prays  that  he  may  answer 
that  bUl  and  also  the  original  bill,  he  ought  to 
be  served  with  office  copies  of  both  bills.  Fi- 
bers T.  Lord  Andief,  408 

15.  After  an  injunction  had  been  continned  on 
merits,  tbe  plaintiff  moved  to  amend  without 
prejudice  to  the  injonction.  Held  that,  in  such 
a  case,  the  amendment  could  not  prejudice  the 
injunction,  and  therefore,  the  motion  was  a 
simple  application  to  amend,  and  ought  to 
have  been  made  before  the  Master.  iVood- 
rojfe  ▼.  Daniel,  410 

16.  After  a  decree  or  decretal  order,  not  direct- 
ing inquiriea  merely,  haa  been  made,  the  bill 
cannot  be  diamiaaed.     Bluek  v.  Colnaghi,  411 

17.  If  liberty  ia  given  to  a  party  to  exhibit  far- 
ther interrogatoriea  for  the  examination  of  wit- 
nesses,  he  may  re-examine  a  witness  whom  he 
has  examined  before,  but  not  to  the  same  mat- 
ter.    Tamer  T.  Trelawny,  453 

18.  Motion  that  the  plaintiff,  a  naval  officer  on 
half-pay,  who  had  resided  aixteen  years  in 
Barbadoea.  where  he  held  the  office  of  captain 
of  the  port,  under  tbe  appointment  of  the 
Cro#n,  might  give  security  for  costi,  refused. 
Bvefyn  V.  Chippendale,  497 

19.  A.  sold  a  fond  to  which  his  wife  was  entitled 
in  reTerrion  ;  and,  when  it  fell  into  posieaaion, 
he  waa  reaident  in  Africa.  The  wife  consent- 
ed to  waive  her  equity  to  a  settlement  and 
that  the  fund  ahonld  be  transferred  to  the  par- 
chaser.  Held  that  the  usual  affidavit  that 
there  was  no  settlement  aflecting  the  fund, 
might  be  made  by  tbe  wife  alone.  BlUot  t. 
Remmington,  503 

30.  An  affidavit  that  the  deponent  had  need  all 
dae  diligence  to  diacover  where  the  defendant 
resided,  or  where  her  last  place  of  residence 
was,  but  without  success,  save  that  he  had 
been  informed  and  believed  that  she  had  as- 
samed  male  attire  in  order  to  disguise  herself, 
and  that  she  was  occasionally  seen  in  the 
neighborhood  of  a  certain  place,  ia  auffioient  to 
wareant  the  court  in  making  an  order  nnder 
11  Geo,  4  and  1  Will.  4,  c  36,  a.  3,  with  a 
view  to  taking  the  bill  pro  eot^eeeo.  Graver 
T.  Temple,  533 

21.  Before  a  defendant  can  more  to  enlarge  pub- 
iicatton  he  must  serve  hia  co-defendants  as 
well  as  the  plaintiff  with  notice  of  the  motion. 
Brydgee  v.  Brat^U,  643 

32.  Order  made  on  petition  without  suit  for  allow- 
ance of  450/.  a  year  for  the  maintonanee  of  an 
infant,  the  income  of  whose  property  exceeded 
1500/.  a  year.    In  re  Chrietie,  643 

^ee  CosTs^DsicaaaBa,  5.— Discovirt,  2.— Dis- 
masAu— IwrANT,  4. — Pvsucaticn.— ScrBPonA, 
— ^Taxation. 


PRESENTATION. 
See  Bishop. 


PROBATE. 
See  Wux,  20. 
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BECURTTY  FOR  COSTS. 


A  Mlicitor  hting  indebted  to  A.  and 
ed  by  A.  to  give  him  •  ■ecarity  for  the  debit 
preTailed  on  one  of  hii  elaenta  (aninet  whom 
be  had  a  demand  for  eoeta  wUefa  bad  not  been 
taied)  to  exeoato  to  A.  a  bond  of  30001.  aa  a 
part  eatiifaction  of  the  ooets  doe  firom  the 
client  to  the  aolicitor ;  and  the  eolieitor,  after- 
warda,  delivered  the  bead  to  A.  A.  knew 
that  the  eum  oeenred  by  the  bond,  was  claim- 
ed|  by  the  solicitor,  to  be  due  to  him  for  coata, 
but  bad  no  notice  that  thooe  coata  bad  not 
been  taxed ;  and  a  bill  filed  by  the  client 
againet  A.  and  the  solicitor,  praying  that  the 
eoita  might  be  taxed,  and  that  the  bond  might 
atand  as  a  eeeurity  for  to  maoh  only  aa  ■bould 
be  foond  due  from  the  client,  on  the  toxation, 
waa  diamived.  aa  against  A.,  with  coats. 
Hantson  ▼.  WiitoA^,  355 

See  PaAcncB,  18. 


SEPARATE  USE. 

Testator  bequeathed  his  reaidnary  estate  to  trus- 
tees,  in  trust  to  pay  the  income  to  his  wife, 
for  life,  to  be  by  her  applied  for  her  mainte- 
nance of  herself  and  snch  children  as  he 
might  leaTe  at  his  death-  Held  not  to  be  a 
trust  for  the  separate  use  of  the  wife.  IVisrd- 
le  T.  Claxton,  524 


SETTLEMENT. 

I.  By  a  marriage  settlement,  stock  waa  aettled, 
aubject  to  life  iotorests  in  the  husband  and 
wife,  in  trust  for  their  children,  share  asid 
share  alike,  the  shares  to  be  paid  to  them  at 
twenty-one  or  mairiage,  and  the  sfaafea  of 
children  dying  leaTing  issue  before  their  riiares 
had  become  payable,  were  to  be  in  trust  for 
their  issue,  bat  in  case  any  of  the  children 
should  die  before  their  shares  should  become 
payable  without  leaving  any  issue,  then  their 
shares  were  to  be  in  trust  for  the  sunriviog 
children.  There  were  six  children  of  the  mar- 
riage, who  all  attained  twenty-one :  two  of 
them  died  in  the  lifetime  of  their  surviving 
parent  Held  that  the  word  **  payable  "  must 
be  held  to  mean  "  vested  "  and,  consequently, 
that  the  representatives  of  the  deceased  child- 
ren were  entitled  to  shares  of  the  stock.  Mo- 
catta  V.  Linda,  56 

d.  In  a  marriage  mttlement,  the  ultimate  trust 
of  the  wife's  chattels  was  for  thr  executors  or 
administrators  of  the  wife  of  her  own  family^ 
and  the  ultimato  trust  of  the  hnsiband's  chat- 
tels, was  for  his  executors  or  -adroinlstratori  of 
kio  own  family.  Held  that,  though  the  same 
words  were  need,  mutatio  mutandio^  in  both 
UmiUtions,  yet  the  court  was  justified  hi  hold- 
ing that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death,  and, 
with  respect  te  the  husband's  chattels,  his  exe- 
cutors or  administraton  simply.  i^mtM  v. 
Dudley,  125 

See  FcMi  Covirts.— Polict  op  Insu»akcb  — 

POWBIU 


80UCIT0R. 

A  solicitor  who  had  been  employsd  by  tt  sd- 
ministratrix  in  tbe^  administrBtion  of  the  6». 
ceased's  estate,  was  also  employed  ss  her  nH* 
oitor  in  a  suit  subsequontly  instituted  by  a  en. 
ditor  of  the  deceased.     Penduig  the  witi  tin 
administratrix  went  to  reside  abrssd,  ead  for* 
bade  the  solicitor  to  proceed  any  faitber  with 
the  suit    Afterwards  the  creditor  obtshied  i 
decree  and  a  receiver  o(  the  estate  wu  tp- 
pointed.    Papen  relating  to  the  estate  had 
come  into  the  soUoitor's  peaseswun,  hot  for  tk 
purposes  of  the  suit  merely,  kil  for  tk^te  ni 
other  pnrpeaes,  and  lie  claimed  a  Hen  ob  them 
for  his  coata  of  the  soit*  and  other  hwmm, 
A  petition,  by  the  creditor,  prayinfr  for  a  ivier- 
ence  to  ascertain  whetftier  the  solicitor  bad  uy 
lien  on  the  papera,  and  that  he  might  be  oider. 
ed  to  deliver  them  up  to  the  receiver,  waa  dii> 
missed.     1For6iirtea  v.  Bdge,  506 

See  ExoBPTtON,  1.— SBcuarnr  fob  Cosra 

SOLICITOR  AND  CLIENT. 

A  committee  appointed  by  ^e  inhabitants  of  M., 
employed  the  plaintifiB,  aa  thefar  aollciten,  to 
apply  to  Pariiament,  for  an  act  for  coBStnci. 
uig  a  dock.  The  plaintifi,  in  the  ooune  of 
their  amploynient,  paid  eonisiderabie  soms  to 
engineers,  witnesses,  parliamentary  afenu, 
and  various  other  penooa;  and  a  large  fain 
became  doe  to  them  for  their  own  costs,  aod 
aeveral  liabilities  were  existing  af^fant  Uiem. 
The  plaintifia  at  different  timea  reedfed 
throngfa  bankers  and  others,  varions  sBim  on 
account  of  what  was  dne  to  them,  hot  mttt 
unable  to  obtain  payment  of  the  twlaace,  up- 
on which  they  filed  a  bill  agaaast  some  of  the 
members  of  the  committee,  alleging  tbat,  of 
the  other  members,  some  were  oat  of  the  ja- 
lisdiction,  and  others  were  dead,  and  thrir  per> 
sonal  representetiveo  nnknown,  and  prayiag 
that  the  defendants  might  come  to  an  sceoint 
with  them,  aod  pay  to  them  the  balanoe 
(which  was  stoted  to  be  3332(.  Is.  4d,\  or 
such  balance  as,  on  taking  the  acconot,  sbooM 
be  found  due,  and  also  to  indemnify  them 
against  the  existing  liafailttiesL  A  deniarrer  to 
the  bill  was  allowed    AUioon  v.  Herrmgt 

See  LiBjf  — SBctraiTT  voa  Cootb.^Taxatiox,  If  3. 

SPECIAL  INJUNCTION. 
iS^ee  pBACTica,  13. 

SPECIALTY  DEBT. 

A.  covenanted,  with  B.,  to  pay  him  a  certain 
sum,  by  billa  of  exchange  to  be  drawn  by  B. 
upon  and  accepted  by  A.  A.  only  gave  B.  a 
bill  for  part  of  the  sum ;  and  that  biU  wai 
dishonored.  Held  that  B.  was  a  specialty  cre- 
ditor of  A.  for  the  whole  sum.  Copland  t. 
Martin,  43$ 

SPECIFIC  PERFORMANCE. 

1.  By  an  agreement  between  the  plaintifi  Asd 
the  defendants,  the  fonnor,  in  consideratioa  of 
certain  payments  to  be  made  by  thsa  to  tbe 
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htm,  wen  fo  hare  the  nbtoifTe  right  of  en- 
frmnng  and  pnblairiioif  a  Miiea  of  maps  from 
^ravitifi  to  bo  ftmined  to  thorn,  from  thso 
te  tune,  ky  the  lattar.  The  oourt  lefued  to 
reilnia  the  dofimdaiita  from  aeting  in  violation 
«f  the  agreouieal,  aa  it  eooM  not  eorapel  the 
d«lendaDts  to  Auniah  the  drawingt ;  and,  there- 
fore, eooM  not  'deeieo  a  ^leeifio  peribrmanoe 
of  the  amon^t.  BaMiMfi  ▼.  TMm  SoeUty 
fwrtkt  Difmmmi  of  Umifui  Knnriidge,    393 

t  The  bill  alaled  a  parol  amement  in  part  per- 
fDnned,  for  a  ieaao  of  a  num  to  be  gtmnted  by 
the  defendant  to  the  plaintifr,  one  term  of 
vUefa  waa  that  a  certain  arable  field  should 
be  laid  down  in  paatnre.  Tb^  plaintiff  entered 
and  laid  down  the  field,  and  it  wae,  afterward*, 
Mfeied  ftam  the  ibnn,  and  an  abatement  in 
(fas  laat,  waa  made  hi  reopeet  of  it  The  wit- 
BM  etamined  to  prove  the  agreement,  did  not 
Kale  that  ileoBtained  any  ptwriaieaa  as  to  lay- 
lag  down  the  field ;  ao  that  the  agreement 
praved,  varied  from  that  alleged  in  the  bill; 
aadfOntbat  aecoQQt,the  conrt  refoaed  to  de* 
cieeaipeeifieperfoffmanoe.    Mundy  w.  Jottife, 

413 

X  Aa  order  for  a  aaferenee  aa  to  title  onght  to 

eaatattt  direetioiia  for  the  predoetion  of  deeda, 

*c^  and  for  the  oTamiaation  of  the  partiea  on 

•alb.    WmUrUitam  y.  JngUm,  654 

See  Bnaor. 

STATUTES. 

7  Geo.  3,  e.  57.— i9ee  Foasououms,  3. 

7  Goflt  4,  c-  57.— i8ce  IifaoLvnirr  Dnroa. 

11  Gee.  4  and  1  WBL  4,  &  86.--i9ee  Pkac- 

viei»90. 
11  Gee^4J^  1  WiD.  4,  e.  60.— ^eeOoNorEOc- 

3aad4  Wai.4,  e.  97^— ^<e  Puu  amd  Plbad- 
nw,  8,  f  ^-^TATim  or  LiMrrATioiia. 

3aad  4  WiU.  4,  e.  4S^--«ce  JuaianicTioir,  4. 
-^LaoAOT,  4. 

3aad4WilL  4,e.  94.— tfee  CoNvranonoif , S9. 

4aBd5WilL2,c  93^tfc*  fifoMaAOoa  amp 
MoBvoaCTB,  4. 

STATUTE  OF  LIMITATIONS. 
3  and  4  WiU.  4,  e.  27. 

I.  Wbeie  aa  aHale  ii  daviard  to  a  dnatee  m  tmat 
tonfl  awl  pay  the  toatator'a  debCa,  and,aub- 
)Mt  tbarelo,  in  traal  for  A.,  an  acknowledg- 
>MBl  «f  a  debt  ia  witting,  aigned  Ay  the  fma- 
fti  wkU  agetUt »  aoflleient  to  preaerve  the 
^^Aia^a  ri^  of  aoit  for  twenty  yean  after 
ue  girnur  &t  the  acknowledgment  Lord  Si. 
J^v.lMvtoa,  219 

^Tba40tbaaet  of  the  Statote  of  limiUtiona, 
3 ttd4  Win.  4,  e.  97»  appiiee  to  legaciee  pay- 
>fM  Ml  of  penaoal  ealale  aa  well  aa  to  lega- 
cMi  charged  on  real  eatate.   Skepp&rdr.Duke, 

*-  Tba  Mate  of  Umitationa  (3  and  4  WUL  4, 
^J^40)  may  be  |>leaded  to  a  titt  of  fore- 
2^^  Aforedeaneanit  being,  in  <bct,a8nit 
"'uMreeevBryof  the  money  aeeared  by  the 

.TJPf^    f^mam  w.  Wfeke,  570 

wJt  ^  ^  "^**"***  ^  lunitationa  (3  and  4 

I!r^^ ^  angfat  net  to  imjj by  anawer, 

7*"«hi  in  the  bin  wfaidi  artiadirietoon- 

»0L.  IX.  51 


tradiction  to  the  avermeata  neeeaMiry  to  aup- 
port  the  plea  ;  but  an  anawer  in  anpport  of  the 
plea,  oinrht  to  be  confined  to  thoae  atatementa 
in  the  bill  which  allege  facta  ancillary  te  or  aa 
aflbrdiag  evidence  of  atatementa  which  are  di- 
rectly negatived  by  the  requiaite  avermenta  in 
the  plea.  lb. 

8UBPCENA. 

An  affidavit  of  the  aervice  of  a  aubpoena  to  ap« 
pear,  atatine  that  the  deponent  aerved  the  de- 
fendant with  it  by  leaving  a  true  copy  of  it, 
and  of  the  endoraement  Uiereon,  with  A.  the 
wife  of  L.,  the  aiater  of  defendant,  at  whoeo 
hovee  the  defendant  lodged,  ia  inaufficient,  aa  it 
doea  not  ahow  where  the  writ  waa  aerved. 
Biekfard  v.  Sknoee,  4S8 

BUBPCENA  DUCES  TECUM. 

A  witnean,  a  partner  in  a  bank,  waa  reqnired,  by 
a  9ubp€ma  duett  tecum^  to  produce  all  booke 
and  aoconnta,  in  hia  cnatody  or  power,  contain- 
ing any  entilea  relating  to  650(k.  eonaola,  or  to 
the  dividenda  thereof,  or  the  apfrfleation  or  dia- 
poaition  thereof,  or  relating  to  the  mattera  in 
qneetion  in  the  anit  Held  that  the  witneaa 
waa  not  compellable  to  prodnce  anybooka,  dec. 
becanae  the  language  of  the  anbpsna  waa  too 
general,  and  beeauae  the  booka,  dtc.,  relating 
to  the  atock,  were  partnerahip  property,  and 
hia  co-partnera  would  not  oonaent  to  hia  pro- 
4hicing  them.    AtUmey  Oeneral  v.  Wtlaea, 


SUPPLEMENTAL  ANSWER. 

Leave  given  to  a  defendant  to  file  a  anpplemental 
anawer  for  the  pnrpoae  of  correcting  a  miatake, 
in  hia  former  anawer,  aa  to  the  custom  ci  thb 
manor,  which  waa  one  of  the  facts  In  iaane  in 
the  eauae.    i'VanJbland  v.  Overend,  365 

SUPPLEMENTAL  BILL. 

Two  membeva  of  a  company  filed  a  bill  -agalnal 
the  directeva,  and  afterwarda  obtained  an  in- 
jnnctkm  againat  them.  A  new  director  waa 
aflerwaida  elected ;  and,  on  hia  doing  an  act 
in  conjanetlon  with  one  of  the  original  direc- 
tora,  which  waa  prohibited  by  the  iijonction, 
the  plaintifll^  filed  a  anpplemental  bin  affainat 
him,  Btating  that  fbet,  bat  omitting  the  allega* 
tiona  in  the  original  bill.  Held  tlwt  the  i^ain- 
tifia  bad  atatad  anffioient  to  maintain  their  ao^ 
plemental  bill.  Vigere  v.  Lard  Audiey,  72 
See  Ylka  AMD  Pliaduio,  6« 

SUPPLEMENTAL  SUIT. 

An  executor  died  inaohrent,  after  a  aura  bad  been 
reported  due  firom 'him  to  hk  teotator'a  eatate 
in  a  anit  madtnted  by  the  reaiduary  legateea. 
A  aapplwnenttl  anit  waa  then  inatitnted  againat 
lifti  peraonal  rapMaeatative.  Held,  that  the  do* 
cree  in  that  ault,  ought  not  to  be  Confined  te 
the  payment  of  the  aom  reported  due,  but 
onght  to  embraoe  thegeneial  adadniatration  of 
the  ezecnter'a  eatate.    Coeknme  v.  JMraaaa, 
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BURViVOBBHlP. 


TRuar. 


T«fUtor  beqieathad  hii  reoidiuury  MUte  to  hit 
hk  wif^  for  life,  vad,  after  her  death,  to  hh  eon 
and  daoffater,  riiare  and  share  alike,  ajid  their 
reapecttve  wme,  with  benefit  of  annrivonhip 
between  bis  aaid  children  or  their  inne  reapee- 
tively.  Held  that  the  anrvivojihip  waa  to  take 
place  only  ftn  the  erent  of  the  inne  of  a  child 
failmg  in  the  tifethne  of  the  teatator^a  widow. 
TWncrv*  Cmptlf  156 

TAXATION. 

1.  A  solicitor  preeented  a  petitiou,  eomplnninff 
that  the  Master,  in  tasBf  hia  bill,  had  taken 
into  oonsideralion  matters  not  lefened  to  hfan, 
and  praying  for  leave  to  except  to  the  certifi- 
cate. It  was  objected  that  the  solicitor  onrht 
to  haTS  filed  exoeptiooa  to  the  certifioate,  Sut 
the  court  oyenmled  the  objection.  JRnasett  t. 
BucAanoa,  167 

9.  Under  the  coauneii  order  for  tazinf  n  aoKei- 
tor's  bilU  the  Master  is  bonnd  to  take  a  rawal 
aeconnt  of  receipts  and  payments  by  the  sell- 
cttor  as  agent  to  the  clisnt.  BrntitUr^Bu- 
cAonan,  167 

9.  A  aoUcilor  being  indebted  to  A.  and  being 
prMsed  by  A.  to  give  him  a  security  for  the 
debtt  prevailed  on  one  of  his  clients  (against 
whom  he  bad  a  demand  for  costs,  whiieh  had 
not  been  taxed)  to  exeente  to  A*  a  bend  for 
30002.  as  a  part  satasfaetion  of  the  ossts  due 
from  the  client  to  the  solicitor :  and  the  solici- 
tor, afterwards,  deUvered  the  bond  to  A.  A. 
knew  ihat  the  snm  secured  by  the  bond,  was 
claimed,  by  the  solloitcr,  to  be  dne  to  him  for 
costs,  but  had  no  notice  that  those  coats  had 
net  been  taxed ;  and  a  bU  filed  by  the  cUeut 
against  A.  and  the  soUeitori  praying  that  the 
coats  might  be  taxed,  and  that  the  Mnd  might 
stand  as  a  security  for  so  mmch  only  as  should 
be  found  doe  ihmi  the  cttent,  on  the  taxation, 
was  disroisMd,  as  against  A.,  with  costs.  Hat' 
rtson  V.  WUUkirt,  955 

TITHE  COMMUTATION  ACT. 

A  coort  of  equity  will  compel  a  disoorery  and 
prodnctloA  of  documents  m  aid  of  preeeedings 
at  Iww  to  try  a  diqiuted  ii|^  under  the  tithe 
eommutuitien  act,  notwithstanding  specnl  pro- 
visions are  contained  in  that  act  for  theee  pur- 
poses.   Morris  v.  TAe  Duke  o/  N^rfriht    473 

TITLE. 

An  order  for  a  reference  as  to  title  ought  to  con- 
lam  directions  for  the  production  of  deeds,  dtc., 
and  for  the  examinatiQa  of  the  parties  on  oath> 
Wimterhottom  v.  Inghttm,  654 

TRIAL. 

Where  a.  decree  directs  an  imoe  to  be  tried  at 
the  next  ^ariaeB,  an  applicatfon  to  postpone  the 
trial  oa  aoeonnt  of  the  illneas  pt  a  malarial 
w|tnesf«  must  be  made  to  the  fiourt  which  di- 
reeted  the  trial    lUbeU  r,  PkOpH,  614 


Testator  beyteatfasd  all  his  pMperty,both  ml 
and  pemnal,  to  Us  son  Ghnrias,  bh  beai,  ue- 
culots,  dec,  to  and  for  hie  and  their  ewB  »e 
and  benefit,  well  knowing  he  would  dhehu|« 
the  trust  the  ftastatar  r^weed  in  bin  liy  n- 
membMing  hki  (the  testatot^s)  sons  and  dn{h- 
teis,  Wintam,  Edmutef ,  Martha,  &c    Hdd 
that  no  trust  was  erseted  for  the  seai  aad 
dauffhteia  ;  but  thatCltaxies  took  the  pnpeity 
for  hk  own  benefit  abaolntely.    BarMl  t. 
BardoeU,  313 

TRUSTEED 

I.  A  lady  being  entitfed  tolMOOi.  chargedmlier 
fo«hefs  estate*  and  payable  after  tbs  deeiase 
of  her  surviving  parant^  it  was  agned^byfaer 
marriage  articles,  that,  in  the  eettleaMiit  to  be 
made  m  pnmntnce  thereof,  there  AM  ba 
eontahied  a  po^er  enabling  her  fetber,  is  ha 
fifethne,  «r  his  executors,  within  lix  moathi 
after  the  SOOOL  shouM  become  payable,  to  in- 
vest  that  snm,  in  the  nsnal  securities,  ts  tht 
ncmete/  trusfees  to^/er  tkmt  ymfmc^ 
fmnUdf  and  for  the  truaiees  or  the  sarriiwor 
them,  from  time  to  time,  with  the  coBMOt  »f 
the  husband  and  wi^  or  the  survivori  or  of 
their  own  proper  mithority,  as  the  easedioald 
happen,  to  change  the  secnrhles,  and  te  pt; 
the  mterest  to  the  husbnnd  for  life,  to  the  vife 
for  life,  for  her  separate  nse,  and  to  pay  tb» 
prfaicipal  to  their  children,  and,  in  dsfesM  of 
^hildien,  to  the  wife's  Mtfct  of  kin  or  penooai 
representatives.  The  husfaand  died  hmg 
hh  wife  and  four  infant  ahiMmn  soiviviBg. 
Hotrusteeeof  the  9000L  having  bean  a|]fiei&l«d, 
the  wife,  after  her  husbanils  deeith,  appointed 
two  peiaons  to  he  such  tructees.  HeM  tkt 
the  appointment  Mght  to  hatve  been  msde  i? 
the  husband  and  vnfe  |o«ntl^,  and  that  the  ip 
pomtment  made   by  the  wife,  was  innliii. 

jBrttsisr  v^  Hudmn^  ^^ 

%  AtertatorresUenimindiei,dhectedhhtt» 

toes  and  executors  to  inwst  hw  residue  ts^- 
Bcrnimnt  or  other  good  oecuritioo,  ud  tlieo 
dechwed  tmsto  of  it  for  the  benefit  of  hie  chU- 
ren  and  other  peiaons,  att  of  whom  were  ne- 
dent  either  h»  England  or  Ireland,  and  «cr« 
mentioned  so  to  behi  thevHH.  Tkereddee 
w*  allowed  to  remain  m  the  hands  of  the  let- 
tttlor's  baoken  and  agsnta  in  Indta^  whsoMi- 
nwteiyfbUed.  Held  that  the  acting  exeeeter 
Mid  trwl^  w«  ies|MMhie  for  the  kns  fiine- 
by  occaaietteA  to  the  estate.    Lomryr.Fom, 

115 

X  A  teetsAer  lesident  tn  India  appelntrd  A.  B. 
and C.  his eaeentom  and  truaiesB.  A.ondR 
wei*  nshfent  hi  bdm,  and  C.  m  Mud-  f 
proved  the  wiU  ki  indin,nad  Cin  EngM: 
Ut  B.  did  not  prove  at  ali  The  aaetoven 
suflbred  to  remain  for  several  yean,  m  tbe 
handi  «»f  M.  A  Co.  of  Gakutta,  the  teelitorf 
banheia  and  agents.  B.  was  apaitaeriBtbit 
finn  at  the  testator'e  death  3  but,  sfaoftiy  tfler- 

wards,  he  leticed  and  came  taEkMriand.  He 
then  entered  hito  paztnarship  with  R  «  Co^^^ 
London,  the  agents  and  owrespondeBtoof  »- 
dt  Go.,  imd  pSd  eome  of  the  testater'e  H^ 
to  penons  in  Eogliiid ;  and,  fai  order  to  i«iw7 
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•  kfiey  pmm  hf  thft  tMtetor  vpon  entaln 

trait*,  he  m^Bitod  the  amoniit,  in  itock,  in  the 

uaM  of  A.  Mmd  UoMlf  w  tnitew ;  but  pay- 

■«ati  and  tli»  invMloMnl  wwe  made  by  the 

difNtiM  ef  A.f  «m1  ant  of  mmttaaeea  MUt  by 

bimlalLACo.    M.4^Ca  ultimntaly  faiM. 

Held  that  the  ahore  mentionad  aeta  were  done 

hflLm  afanl  to  A.  and  not  aa  an  eaeenttfr  or 

ifMlw  of  the  will,  and*  oonaaqnoatly,  that  he 

va»aet  Mapoaablolbr  the  lev  oeeaaionod4o 

the  «etalo  by  the  lailuo  «f  M.  d&  Co.    Xeiery 

T.  fWCvn,  115 

4.  By  a  MttieoMni  made  hi  India,  in  1778,  the 

tnilMe  were  dheeted  to  inveat  a  eeitain  anm 

«f  repeeo  in  food  iniblie  or  private  aeenritiea, 

At  the  hifheit  rate  of  interaat  that  eoidd  bo  ob- 

niaed,  epen  eeHain  tfuita  under  which  one  of 

tbe  daB|fateia  of  the  manriafe  beeaao  entitled 

to  a  oMMty  of  the  fond  after  the  death  of  her 

hikn  and  mother.    The  fund  was  aeeordinfly 

ittTMtod  in  netee  of  the  Indian  govemment ; 

and  thoM  notes  were  deposted  with  Palmer  6l 

C^  of  Caletttta.    On  the  danfhter'a  marriage 

B 1791,  her  meie^  of  the  fuim  was  aanned 

U  oUier  tmsteet,  in  tmst,  after  the  deatha  of 

ber  father  and  mother,  to  reeeive  and  lay  out 

th»  nme  in  sneh  of  the  pnblie  steaks  or  par- 

lianeatary  funda,  or  other  aecaritiea  (primte 

penmal  ssenrity  only  excepted)  as  the  dangh- 

l«r  aad  her  hnshanil  ahonld  appoint*    After  the 

lalber's  death,  the  mother  filed  a  bill  against  the 

tmtess  of  the  two  settlements,  and  her  dangfa- 

tar  aad  her  hnabnnd,  to  have  the  trusts  of  1778 

etrriad  into  exeeotion.    By  the  decree  in  that 

nit  made  in  1809,  at  whieh  time  the  mother 

WM  dead,  eeitain  nrreari  of  interest  on  the  fund 

wen  ordered  to  bo  paid  to  the  .mother's  repn- 

•eatatife,  and  tlio  dnughter's  moiety  of  the 

fiiad  WIS  deelaiod  to  have  vested  in  the  trus- 

tMs  of  the  settlement  of  1791  upon  the  trusU 

tbcraof,  and  was  ordered  to  be  paid  to  them 

•eeordmgly.     The  trustees  of  1778  did  not 

eimply  with  that  decree,  but  allowed  the  notes 

lo  remoia  in  the  hands  of  Palmer  dc  Go^,  who 

hifed  ia  1830,  having  previooaly  received  tlie 

UMuat  of  the  aetea.    Held  that  the  trustees 

flf  1778  were  reeponsible  for  the  lorn.    Held 

•Iw  tbat,  although  the  eetttd  ^ue  tntti  koew 

and  ie<piieeeed  in  the  mode  in  which  the  fund 

ind  hoMi  invested  and  deak  with  and  appreved 

•f  its  remaining  under  the  management  of 

Pkliaor  db  Co.,  ]fet,  as  tlm  trustees  were  aware 

that  Palmer  d&  Go.  were  in  pecuniary  diflleul- 

ties  nme  time  before  tliey  foiled,  but  did  not 

iaferai  the  cectat  que  tnmt  thereof,  the  aequi- 

weeaee  did  not  exempt  the  traatees  fhun  their 

ittbUity.    Munch  v.  Cockerell,  339 

i  A  trartoe  diaelaimed  by  hie  answer,  but  was 

cntiaofed  m  a  party  until  the  hearing.    Held 

wvetthelms  that  he  waa  entitled  to  costs,  as 

^weea  party  and  party  only.    Br^y  v.  Wesf , 

429 
Set  CoNmucTiosr,  90. 


UNCERTAINTY. 

A  nqscM,  by  n  teetator,  that  a  handsome  gra- 
taity  should  be  given  to  each  of  his  exeouton, 
>  vUd  Car  oacertainty.    Jubhtr  v.  JubUr,  603 


VARIANCE. 

See  AoEBBiftiiT,  3. 

VENDOR  AND  PURCHASER. 

1.  A.  being  entitled  to  45002.  secured  on  his 
father'a  estate,  and  payable  after  his  father's 
death,  bonowed  1500L  of  B.  aad  assigned  to 
him  the  45002.  with  power  to  sell  the  aame 
and  to  give  an  effbetual  discharge  to  the  por- 
chaaer.  A.  afterwarda  borrowed  money  of 
other  penona,  and  gave  similar  securities  to 
them.  The  estate  was  sabsequeatly  sold  un- 
der the  father'a  will.  Held  that  the  purehaser 
of  the  estate  could  not  aafely  pay  tiie  whole 
45002.  to  B.  on  hia  aele  receipt :  but  that  all 
the  other  penona  who  had  chngea  on  that 
aum,  musk  be  made  partiea  to  the  conveyance 
and  give  recdpts  for  the  portions  of  it  to  which 
they  were  respectively  entitled*  Brmmer  v. 
Hudmm,  1 

2.  A.  being  entitled  to  a  sum  of  monev  payable 
at  a  future  time,  assigned  it  to  B.  and  C.  (who 
were  baaken  and  co*>partaen)  to  sseure 
moneys  to  be  advanced,  by  them  or  eiiker  of 
tkem,  to  A.  C.  aurvived  B.  Held  that,  aa 
the  security  waa  made  to  B.  and  C.  jointly, 
C.  alone  could  give  a  snlQcient  discharge  for 
the  whole  amount  doe  to  the  seenriiy.         lb. 

See  CovBMAirr,  1. 

VESTING. 

Testator  directed  all  his  property  to  be  sold  by 
his  execatom,  and  the  proceeds  to  be  invested 
in  government  or  real  securities,  to  be  dlspooed 
of  as  after  mentioned.  He  then  deaired  hia 
exeeiiton  to  pay  252.  yeariy,  for  the  mainte- 
nance  and  edncatioa  of  his  natural  daughter, 
until  she  attained  twenty-one  or  manied, 
when  he  required  them  to  pay  her  the  aum  of 
5002.  The  daughter  died  under  age  aad  un- 
married. Held,  neverthelem,  that  the  5002. 
vested  in  her.     WaUom  v.  Hayee,  600 

WAIVER. 
See  Practics,  8. 

WILL, 

1.  A  testatrix  being  entitled  to  her  son's  residua- 
ry estate  (the  amount  of  which  was  unaaeer* 
tained  at  her  death)  bequeathed  aa  foUowa: 
"  If  any  debts  due  me  at  my  decease,  I  re- 
quest my  execaiori  will  collect  and  pay  into 
the  handa  of  my  children."  Held  that  the 
son's  residue  passed  by  the  bequeat  Bain^ 
bridge  v.  Bainbridget  16 

2.  Testator  gave  his  resduary  personal  estate  to 
J.  J.  aa  infant,  and  direeted  his  execulore  to 
place  it  out  at  intereat  to  accumulate,  and  to 
pay  the  principal  to  the  infant  on  hia  attaining 
twenty-four,  and  in  the  meantime  to  allow  OOl. 
a  year  for  his  maintenance :  and  the  testator 
gave  the  rMidue  over,  on  the  infant's  djring 
under  twenty-one.  The  coitit  held  that  the 
/«sidue  waa  actually  given  to  the  hifant,  and 
that  what  followed  the  gift  waa  merely  diree* 
tory  as  to  the  management  of  it:  and,  on  the 
infant's  artaiatfi|r  twenty  one,  allowed  the  re* 
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ddae  and  EeoimmliCiftMi  to  be  tnaiferred  to 
him.    Jauelyu  t.  JoMtlyii»  63 

9.  Toitator  bequeathed  a  ram  of  fltock  to  hk 
wife  tmt  life,  and,  after  her  deeeaae,  to  hie 
three  tona,  eqnally  to  be  divided  amonprt  them, 
If  they  eheuld  be  all  Uvine  at  the  deeeoM  of 
.  his  wife ;  but,  if  any  or  either  of  them  ehoold 
happen  to  die  in  the  lifetime  of  h&i  wife,  and 
dkonld  leaTe  any  child  or  children,  bis  wlU 
was,  that  snah  child  or  children  who  should  be 
llTtnf  at  the  time  of  his  wife's  death,  shonld 
be  snbsdtnted  in  the  place  of  soch  of  his  said 
sons  who  shouM  so  happen  to  die,  and  take  his, 
her,  or  then:  parent's  share.  All  the  sons  died 
in  the  wife's  lifethne.  Two  of  them  left  child- 
ren, who  were  fivin^  at  the  wife's  death.  The 
third  son  died  a  bachelor.  Held,  that  one* 
third  of  the  stock  fell  into  the  residue.  Hust- 
Urv.  TiUhnok,  368 

4.  Testator  beqoeathed  one-dxth  part  of  his  resi- 
dnary  estate  amongst  the  children  of  his  late 
sister  J.  T.,  and  directed  that  their  shares 
should  be  paid  to  them  at  twenty-one ;  and 
that  in  case  any  of  them  shonld  die  ondbr  that 
age  leaThig  issuoi  their  rixares  shonld  be  psid 
to  their  issne,  as  soon  as  such  issue  could  ghre 
ft  legal  discharge  for  the  same  ;  but  If  any  of 
the  childnsn  should  die  without  leaving  issue, 
their  shares  should  be  paid  to  the  surviving 
children,  and  the  i«ue  of  snch  of  them  as 
ahoold  be  then  dead,  such  issue  taking  no 
greater  share  than  their  deceased  parents 
would  have  been  entitled  to,  if  living :  and  he 
beqaeatfaed  another  sixth  part  to  his  sister,  M. 
C.^  for  life,  and,  after  her  death,  unto  and 
amoofst  h^r  iisoe,  and  to  be  payable  at  the 
like  tunes  and  vrith  the  like  benefit  of  survi- 
Tonihip,  and  in  like  manner  as  was  thereiabe* 
'  fore  ezpresMd  concerning  the  sixth  part  *there- 
isbefore  given  to  the  children  of  J.  T.  M.  €. 
had  six  children  living  at  testator's  death ;  and 
ahe  had  had  another  child,  who  died  before  the 
date  of  the  wilt  Held  that  as  the  latter 
alause  of  the  will  referred  to  the  fenner,  the 
word  ieeue  in  it  must  be  taken  to  mean  child- 
ren. Held  also,  that,  under  the  former  clause, 
no  grandchild  of  J.  T.  could  take  except  by 
way  of  substitution  for  its  parent,  and,  there- 
fore, under  the  latter  clause,  no  grmndchUd  of 
M.  C.  would  takO)  except  by  way  of  substitu- 
tion for  Its  parents.    Peel  v.  Catknt,  379 

6.  Testatrix  gave  to  her  servants,  Samuel  Eales, 
and  Charlotte,  his  wife,  an  annuity  of  SOOf  a 
year  each,  for  their  lives,  and  the  life  of  the 
survivor.  Held,  that  each  of  the  legatees  was 
entitled  to  an  annuity  of  2001.  during  their 
joint  lives  and  the  life  of  the  survivor  of  them. 
Balee  v.  The  Earl  of  Cardigan,  384 

6.  Testatrix  bequeathed  her  residue  to  her  second 
cousins  of  the  name  of  S.,  and  the  isue  of 
such  of  them  as  were  dead.  Slie  had  no  se- 
cond cousins,  but  she  had  three  first  cousins 
once  removed,  of  that  name,  two  of  whom 
were  living  at  her  death,  and  had  children,  but 
the  thiid  was  then  dead,  leaving  children. 
Held  that  the  two  surviving  flrrt  cousins  once 
removed,  and  the  children  of  the  one  who  was 
dead,  were  entitled  to  the  residue,  to  the  ex- 
clusion of  the  children  of  the  former,  although 
they  were  in  the  same  degree  of  relationship 
to  the  testatrix  as  her  second  oousins  wonld 


have-  been,  had  ifca  had  any.    Made  v.  Floskf, 
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7.  Testator  oomnaneedhls  will  as  feCk»ws:«AU 
my  proparty  in  tha  several  pnbfic  fondi,  ei> 
eeptteg  that  in  the  three  per  eent  eeanb,  a 
to  be  sold  oat,  and  afttfr  def^yhig,  Nn  tfai 
prodaee  thereof,  ny  foneral    expenns  lad 
debts,  the  lemaindor  is  to  be  pbeed  ia  tlti 
three  par  cent,  consols,  in  whfeh  fund  I  asa 
stand  possessed  of  3700/.  capital  atoek.   The 
annual  dividends  I  leave  hi  tmat  to  my  exeoi- 
tor  and  executrix,  to  be  by  them  psid,  h 
the  divktends  shall  become  doe,  to  the  penosf 
under^menttoned  during  their  natnrsl  livei; 
namely,  301.  per  annum  to  »y  niece  H.,  and 
90i  per  annum  to  my  niece  S."    The  t«tt- 
tor,  in  a  sohsequent  part  of  his  will,  gave  ill 
his  hemehoid  fnmitare  and  all  hia  property  ef 
everv  kind,  not  epee^ad  ahote,  to  Ids  wifc. 
Held,  that  the  capital  prodoetng  the  two  yatr- 
ly  sums  of  302.  and  dOl.  paawd  to  the  wife. 
dawee  v.  CHowe$t  403 

8.  Testator  gave  one-Uihd  of  his  lasidnary  estate 
to  hii  wife,  and  the  other  two-thiidsto  trastecs 
in  tmst  for  his  chfldren  at  twanty-oiie ;  and 
directed  that  until  the  shares  of  his  chfldrea 
sboukl  be  payable  to  them,  the  income  thereof 
should  be  paid  to  hb  wife,  to  be  by  her  ap> 
plied,  or,  in  case  of  her  death*  to  be  applied  bf 
the  tmstees,  for  the  mainteaanca  of  the  child- 
ren.  Held  that  the  wife  was  entilled  to  the 
iacoma  of  the  children's  shares,  daring  their 
minorities,  sha  maintaining  them  in  a  proper 
manner.    Madam  v.  Hadow^s  438 

9.  A  married  woman,  havin|r  freehold  estates, 
which  were  settled,  on  her  maiiiage,  to  her 
sepante  nae,  with  a  testamentary  power  of 
appointment  over  them,  made  a  will  by  which, 
without  referring  to  the  power,  she  disposed  of 
certain  of  the  estates,  neaiincfin,  and  then 
gave  all  the  rest  of  her  goods,  cbi^l^  estate 
and  esUtes  to  R.  C.  Held  that  the  residoary  I 
olauae  was  a  good  execution  of  the  power,  u  j 
to  all  the  estates,  not  previously  isentioBed. 
CkarehiU  v.  Dihheii,  447 

10.  If  ft  married  woman  having  a  taatamentarf 
power  of  appointment,  mi^es  a  will,  it  miat 
be  intended  to  be  an  exercise  of  the  power,  al- 
though  it  contains  no  reference  to  it.  lb. 

11.  A  mairied  woman  having  real  propeity  settled 
to  her  aeparate  use,  with  a  testamentary  power 
over  it  may  dispose  of  leaaeholdi  and  other 
chattels  purchased  with  the  produce  of  it,  hot 
not  of  real  estate  so  pnrchosed.  lb. 

IS.  A  bequest  of  «  all  my  goods,  chattels,  estate 
and  estates  whatsoever,"  will  pas  real  as  well 
as jpenonal  property.  lb. 

13.  Testator,  by  his  will,  gave  legadea  to  seveiil 
persons,  describing  each  of  them  as  his  conan. 
By  a  codicB,  he  gave  his  residuary  estate  to  all 
such  of  his  cousins  both  on  hb  fether's  aod 
mother's  side,  as  should  be  living  at  his  de- 
cease, and  to  all  the  children  of  snch  of  bii 
said  cousins  as  ""might  have  theretofore  died  or 
might  die  in  his  lifetime.  [The  testator  left  ee* 
veral  first  cousins  and  children  of  first*aad  te- 
cond  cousins,  and  one  first  cousin  ooee  re- 
moved. Held  that  none  of  them  were  inda* 
ded  in  the  residuary  bequest,  except  the  fint 
cousins  living  at  the  testator's  death,  and  Ibe 
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mho  ^fod  ia  Ui  mil* 

457 
to  appiy  the 
of  bis  frMhald  eii«tM»  dhorifig- lie  it/«o/ 
kii  mfitfmr  ike  wunmUmmtce  and  educMiwm  of 
hii  two  xroal  niece*,  and  after  hii  wife'o  death 
t«  mU  tte  Bitatua,  and  apply  the  pweoeedi  to 
tha  oaa  and  benefit  of  hoth  hk  gieat  nieoea, 
ihara  and  abnra  elilm»  botf  if  thete  ahonld  be 
bat  ooe  of  them  ItTUif  at  the  wife*a  deeth«  to 
the  OM  awl  benefit  of  the  anrrivinff  gieat  niece 
raly*  One  ef  the  greet  nieeea  died  an  infant* 
u  the  liletime  of  the  wile.  Held  thai  a  moie- 
ty of  the  rente  acemed  between  her  death  and 
the  death  ef  the  widow,  did  not  fo  to  tl|e  sur- 
▼ina^  gnat  nieee,  or  raeolt  to  the  teotator's 
heir,  hot  belonged  to  her  penonal  lepreaeata* 
tiv«.    WcfbT.JCeiiy,  469 

15.  Tcetator  gave  to  his  wife  the  uae  of  ail  his 
{sopcrty,  tat  the  benefit  of  lierself  and  nnmar- 
ned  children,  that  tbey  might  be  comfntably 
is«vi4ed  lor  eo  long  as  the  should  live ;  and, 
tfUr  her  denth,  he  dispoeed  of  it  amongst  all 
hit  ehildien.  The  testator  left  four  married 
asd  three  nninnnied  children.  One  of  the 
ihne,  raanied  after  hi«  death.  Held  that  the 
vidov  and  the  three  children  who  were  un- 
married at  the  teetntor's  death,  were  entitled, 
sqoatty,  to  the  income  of  the  property  during 
tke  widow'a  Ufe.    Juhber  v.  Juhber,  503 

li.  A  heqnest,  by  n  testator,  that. a  handsome 
(ntvity  should  be  giTon  to  each  of  his  execu- 
ton,  is  void  for  uncertainty.  lb. 

17.  Testator  be<tnenthed  his  rendnafy  estate  to 
tnslees,  ia  traat  to  pay  the  Income  to  his  wife, 
ht  ttfa,  to  be  by  her  applied  for  the  mainte- 
aaaee  of  herself  and  such  children  as  he 
migjbt  leave  at  bis  death.  Held  not  to.  be  a 
tnut  for  the  aeparate  use  of  the  wife.  WardU 
T.  Chtftoa,  524 

IB^  TeetaloTy  by  his  will,  gave  peeulary  legacies 
to  several  persons,  and  mrected  his.  residufi  to 
be  diYided  ^ynf^wgat  his  before  mentioned  Tega- 
teee,in  proportion  to  their  several  legacies  there- 
iabefore  given.     By  a  codicil,  which  he  directed 
to  be  taken  as  part  of  his  will,  he  gave  several 
feeaaiary  legaciee  to  penons  some  of  whom 
weia  legateee  under  his  will,  and  declared  that 
the  eeveral  legacies  mentioned  in  the  codicil 
ewe  fpven,  to  the  therein  mentioned  legatees, 
ia  id&ion  to  what  he  had  given  to  them  or 
aay  of  them  by  bis  will*    Held  that  none  of 
tbe  lepteoa  under  the  codicil  were  entitled  to 
dnre  m  the  readne  in  leepect  of  their  legacies 
aader  the  eodiciL    HmUy.  Stveme,  515 

li  Tesuior  gave  all  his  estates,  real  and  perM- 
otlf  to  hb  enecutoiB,  iu  trust  to  be  disposed  by 
tbem  as  after  mentioned ;  he  then  gave  all  his 
teal  eetstes,  boams,  and  lands  to  hie  wife  for 
life :  *<  and,  after  the  decease  of  my  wife,  I 
iJTe  my  houses,  lands,  and  estates  in  B.  to  J. 
B.,  bat,  at  his  death,  I  will  tliat  the  whole  shall 
be  for  the  use  of  the  said  J.  B  's  wife  and  child- 
leo,  tad  which  children  at  the  death  of  their 
BMAber,  diaU  inherit  the  same  jointly  during 
tbeir  livee ;  and.  If  the  said  children  shall  die 
Mrs  they  arrive  at  the  age  of  twenty-one,  I 
vill  that  my  houses  and  estates  in  B.  goto  H.S." 
Held  that  J.  B.'e  children  took  the  B.  estate 
Iw  thnr  lives  only ;  and,  they  having  attained 


twenty-one,  that  the  inhetitanoe  wan  nndiqwa- 
edo&    Spry  T.  Brotr^ld,  534 

do.  After  a  will  of  peiaonaity  had  been  proved, 
jMT  testes,  in  the  Ecclesiaslioal  Court,  a  bill 
was  filed,  by  the  next  of  kin»  alleging  that  the 
testator^  signature  to  the  will  was  obtained 
when  he  was  not  of  sound  and  disposing  mind ; 
that  his  medical  attendants  were  not  called  as 
witneasea  when  the  probate  was  obtained ;  and 
tiiat  the  evidence  of  the  testator'a  incompetency 
did  not  come  to  the  knowlechre  of  the  plaintifi 
untU  after  the  time  allowed  for  appealing  firom 
the  sentence  of  the  Rcclesiaaticai  Court  had 
expired ;  and  praying  that  the  will  might  be 
declared  to  have  been  fmudnlently  obtained, 
and  that  the  residuary  legatee  might  be  a  trust- 
tee  for  the  ptaintifiik  A  demurrer  to  the  bill 
vras  allowed,  a  court  of  equity  having  no  juris- 
diction to  relieve  against  the  |»obate  of  a  wHl» 
unleas  the  consent  of  the  next  <tf  kin  to  the 
granting  of  it  was  fraudulently  obtained.  &ia« 
neU  V.  Hormt,  539 

21.  Testatrix  having  two  sens  and  two  dauffhters 
living,  gave  a  legacy  to  each  of  them,  and  then 
gave  the  residne  to  Mary,  one  of  her  daugh- 
ters for  life :  *<  and,  after  her  decease,  I  will 
that  the  said  property  be  equally  divided 
amongst  such  of  my  sons  and  daugbteca  aa 
may  be  living  at  the  decease  of  the  sud  Mary : 
and  in  case  of  the  decease  of  any  of  my  said 
aonsor  daughten,  the  aurviving  children  of  any 
of  my  sons  or  daughten,  to  have  their  fathera' 
or  mothers'  part"  The  testatrix  had  had  an* 
other  son  and  daughter,  both  of  whom  wore 
dead  at  the  date  of  her  will,  leaving  children. 
Held  that  their  children  were  entiUed  to  ahares 
of  the  residue.    Jmrvit  v.  Pond,  549 

22.  A.  being  seised  of  the  equity  of  redemption 
of  lands  in  N.,  and  alM^of  the  legal  estate  as 
heir  to  hb  father,  to  whom  he  had  mortgaged 
the  lands  in  fee,  devised  his  estates  in  K.  and 
elsewhere,  to  trustees  in  trust  to  sell.  Held 
that  the  Ugal  estate 'in  the  naortgaged  property 
did  not  pass  by  the  will.    JS«  ptarU  ilarskaUp 

555 

23.  Testator  deviaed  his  estatea  to  his  son,  if  he 
should  attain  the  age^  twenty-three  yean  or 
sboold  be  married  with  the  consent  of  his  trust- 
tees,  which  should  first  happen,  and  to  his  hein 
and  asrigns,  absolutelY  for  ever.  And  in  case 
his  son  should  die  without  attaming  such  age, 
or,  being  married  with  such  consent  as  afora> 
aaid,  should  die  without  lawful  issue,  or  such 
issue  should  die  under  the  age  of  twenty-one 
yean,  then  to  the  testators  daughters,  as 
tenants  in  common,  and  the  hein  of  their 
bodiea.  The  son  married,  under  the  age  of 
twenty-three  with  the  consent  of  the  trustees, 
and,  afterwards,  atUined  that  age.  Held  that 
the  son  was  seised  of  an  absolute  estate  in  fee : 
or,  if  not,  that,  under  the  words  of  the  gift 
over,  *<  shall  die  without  lawful  issue,"  he  was 
aeised  of  an  estate  tail,  those  words  not  being 
confined  by  the  words,  "  or  snch  issue  shall  de- 
part this  life  under  the  age  of  twenty-one 
yean,"  to  dying  without  iosoe  living  at  hie 
death  ;  and,  consequently,  that  he  could  make  a 
good  title  to  the  devised  estatea.  Orim»haw€ 
V.  Pickup,  591 

24.  TesUtor  gave  2000/.  to  trustees,  in  trust  to 
invest  the  same  ia  government  securities,  and 
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ddae  and  EcommilaliftMi  to  be  tnnafexTod  to 
bim.    Jauelyn  t.  JoMt lyn,  63 

9.  Testator  bequeathed  a  ram  of  stock  to  his 
wife  fmt  life,  end,  after  her  deeeas^,  to  hie 
three  sods,  equally  to  be  divided  amongst  themi 
if  they  should  be  all  liTinjr  at  the  decease  of 
.  his  wife ;  but,  if  any  or  either  of  them  should 
happen  to  die  in  the  lifetime  of  bis  wife,  and 
should  leaTe  any  child  or  children,  his  will 
was,  that  sueh  child  or  children  who  should  be 
liTing  at  the  time  of  his  wife's  death,  should 
be  sAstitnted  in  the  place  of  such  of  his  said 
sons  who  should  so  happen  to  die,  and  take  his, 
her,  or  thehr  parent's  stiare.  All  the  sons  died 
in  the  wife's  lifetime.  Two  of  them  left  child- 
ren, who  were  Hvln^  at  the  wife's  death.  The 
thiid  son  died  a  bachelor.  Held,  that  one- 
third  of  the  stock  fell  into  the  residue.  Unit- 
Urv.  nOhnok,  368 

4.  Testator  bequeathed  one-sixth  part  of  his  resi- 
duary  estate  amongst  the  children  of  his  late 
sister  J.  T.,  and  directed  that  their  shares 
should  be  paid  to  them  at  twenty-one ;  and 
that  in  case  any  of  them  should  die  undbr  that 
age  leavhig  issue,  their  rixares  should  be  paid 
to  their  issue,  as  soon  as  such  issue  could  give 
ft  legal  discharge  for  the  same  ;  but  if  any  of 
the  children  should  die  without  leaving  issue, 
their  shares  should  be  paid  to  the  surrhring 
children,  and  the  issue  of  such  of  them  as 
should  be  then  dead,  such  issue  taking  no 
greater  share  than  their  deceased  parents 
would  have  been  entitled  to,  if  living :  and  he 
beqaeadied  another  sixth  part  to  his  sister,  M. 
C.^  for  life,  and,  after  her  death,  unto  and 
amongst  her  issue,  and  to  be  payable  at  the 
like  tunes  and  with  the  like  benefit  of  survi- 
Tonihip,  and  in  Uke  manner  as  was  thereinbe* 
fera  expresMd  concerning  the  sixth  part  there- 
iftbefore  gfven  to  the  children  of  J.  T.  M.  C. 
had  six  chlldn>n  living  at  testator*s  death ;  and 
ahe  had  had  another  child,  who  died  before  the 
date  of  the  will.  Held  that  as  the  latter 
olause  of  the  will  referred  to  the  fenner,  the 
word  iuue  in  it  must  be  taken  to  mean  child- 
ren. Held  also,  that,  under  the  former  clause, 
tio  grandchild  of  J.  T.  could  take  except  by 
way  of  substitution  for  its  parent,  and,  there- 
fore, under  the  latter  clause,  no  gnndchUd  of 
M.  C.  would  takot  except  by  way  of  substitu- 
tion for  its  parents.    Peel  v.  Catlouf,  379 

6.  Testatrix  gave  to  her  servants,  Samuel  Eales, 
and  Charlotte,  his  wife,  an  annuity  of  5K)0f.  a 
year  each,  for  their  lives,  and  the  life  of  the 
survivor.  Held,  that  each  of  the  legatees  was 
entitled  to  an  annuity  of  3001.  during  their 
joint  lives  and  the  life  of  the  survivor  of  them. 
Ealee  v.  The  Earl  of  Cardigan,  384 

6.  Tiestatrix  bequeathed  her  residue  to  her  second 
cousins  of  the  name  of  8.,  and  the  iaue  of 
such  of  them  as  were  dead.  She  had  no  se- 
cond cousins,  but  she  had  three  first  cousins 
once  removed,  of  that  name,  two  of  whom 
were  living  at  her  death,  and  had  children,  but 
the  thiid  was  then  dead,  leaving  children. 
Held  that  the  two  surviving  first  cousins  once 
removed,  and  the  children  of  the  one  who  was 
dead,  were  entitled  to  the  residue,  to  the  ex- 
clusion of  the  chihiren  of  the  former,  although 
they  were  in  the  same  degree  of  relationship 
to  the  testatrix  as  her  second  cousins  would 


baTc-  beea,  had  Ab  had  any.   8Uii  v.  Mi, 

7.  Testator  oonmraeed  his  will  ufo&o«i!«  AH 
my  property  in  the  several  pabSe  finidi,  ei< 
eepthig  that  in  the  three  per  6efll€oniBli,s 
to  be  sold  out,  and  afler  defraybg,  ihBB  th 
prodvce  thereof^  ny  funeral    expeaia  and 
debts,  the  remaihidar  ■  to  be  ptaeed  m  tks 
three  per  cent,  consols,  in  which  food  1  bi* 
stand  possessed  of  STOOL  capital  slock  Tia 
annual  dividends  I  leave  in  trast  to  my  ali- 
tor and  executrix,  to  be  by  them  ptid,  u 
the  dividends  shall  become  due,  to  the  pemai 
imder»metttioned  during  their  natunl  fivci; 
namely,  SOL  per  annum  to  ny  niece  H.,  ud 
SMli  per  annum  to  my  nieoe  S."    Theterta- 
tor,  in  a  sobseqoeBt  part  of  his  will,  gtn  lE 
his  hemehoid  finniitare  and  all  his  property  tf 
every  kind,  not  specified  o&Due,  to  hit  wife. 
Held,  that  the  capital  wodacing  the  two  fear- 
ly  sums  of  302.  and  20L  pasnd  to  the  wi^ 
Clowes  V.  OtoaMt,  409 

8.  Testator  gave  one-third  ef  his  raridnaiyeitito 
to  his  wife,  and  the  other  two-thfadito  ttoitai 
in  trust  for  his  chSdren  at  twenty-eoe;  aad 
directed  that  until  the  shares  of  his  ehOdm 
should  be  payaUa  to  them,  the  ineome  thereof 
riiould  be  paid  to  his  wife,  to  be  by  her  b^ 
plied,  or,  in  case  of  her  death,  to  be  applied  br 
the  tmstees,  for  the  mainteaanea  of  the  i^- 
ren.  Held  that  the  wife  was  entitled  to  tb 
Income  of  the  children's  shares,  daniif  the 
minorities,  sha  matntaining  tbem  in  a  pnpe 
manner.    Madam  v.  Hadaw,\  ^ 

9.  A  mamed  woman,  having  fraahold  vMa, 
which  were  settled,  on  her  marriage,  to  btr 
aepante  nae,  with  a  testainentaiy  povcrof 
appointment  over  them,  made  a  will  by  vfaid 
whhoot  referring  to  the  power,  she  Sipotbid 
certain  of  the  estates,  neanaiaffat,  and  tits 
gave  all  the  reat  of  her  goods,  chattels,  eiUtt 
and  esUtes  to  R.  C.  Held  that  the  teadwj 
dauae  was  a  good  execution  of  the  power,  a 
to  all  the  estates,  not  pravmsly  meatiHNi 
CkurekiU  v.  JHhben,  447 

10.  If  ft  married  woman  having  a  tastsmentiiT 
power  of  appointment,  makes  a  will,  it  o^ 
be  intended  to  be  an  exercise  of  the  power,  al- 
though it  contains  no  reference  to  it         ^ 

11.  A  mairied  woman  having  real  property  icttM 
to  her  separate  use,  with  a  teatamentaiy  po*^ 
over  it  may  dispose  ol  leaaeholdi  and  other 
chattels  purehased  with  the  prodoee  of  H,  ^ 
not  of  real  estate  so  purehased.  ^^ 

la.  A  bequest  of  "  all  my  goods,  chattels,  eatats 
and  estates  whatsoever/'  will  pas  real  u  v^ 
as  personal  property.  ^ 

13.  Testator,  by  his  will,  gave  legacies  to  aeteni 

Sirsons,  describing  eau:h  of  them  as  hai  coosa. 
y  a  codicil,  he  gave  hia  residnary  estate  to  ail 
such  of  his  cousins  both  on  his  fetbeHi  is^ 
mother*s  side,  as  i^ould  be  living  at  bis  de- 
cease, and  to  all  the  children  of  such  of  ^ 
said  cousins  as  "might  have  theretofore  died  of 
might  die  ui  his  lifetime.  [The  tesUtor  left  «• 
vera!  first  cousins  and  children  of  fint'and  k* 
cond  cousins,  and  one  first  couain  once  i^ 
moved.  Held  that  none  of  them  were  incla' 
ded  in  the  residuary  bequest,  except  (he  ^ 
cousins  living  at  the  testator*s  death,  and  itt 


5^   -^^ 


ess^ 


mmsL 


tc  empower  Lad]r  C.  th*  wtd«w  of  flir  N.  Ct  to 
leeeive  the  dividends  eeloBff  ae  abe  ■lu>iild  oon- 
tiBoe  iin||o  uid  unmanied ;  but*  in  eeee  she 
■heald  smI,  a«igB,  diipoee  of  or  aiitiei|wle  Meh 
ditidends,  the  teetator  revoked  the  beqtieetyOBd 
diKoted  that  the  90001.  ■bonid  beoo^M  |iart  ^ 
the  reijdiie  of  hie  eatate,  whieh  he  nve  to  J.  C. 
At  the  date  of  the  wUl,  and  at  the  teatator'e 
death,  Lady  C.  wae  manied  to  one  R. ;  but  he 
haddeeeftedheraiidgoBe«bioad;  andibeal- 
waye  ealled  heiaelf  I^y  C,  and  fqweeentod 
benelf  to  be  a  angle  woman  and  the  widow  of 
Sir  N.  C. ;  and  the  teetator  and  otheie  alwaye 
coneidered  her  ao  to  be.  Held  tlwt  die  and 
ber  huband  R.,  in  her  right,  were  abeolntely 
enUtled  to  the  90001.    RiAuny.CM,     615 

95.  Teetatrix  beqneathed  10,000i.  three  per  oent 
eiock,  in  troat  for  B.  S.  for  her  life,  and,  after 
betdeeeeee,  in  trait  for  sneh  one  or  more,  ex- 
dinively  of  the  otbem  of  her  reaidwety  legateei, 
aa  E.  8.  ebonid  appoint ;  and  abe  empowerrd 
B.  S.  to  appoint  1501.  a  year  to  be  paid  to  J.  8., 
oat  of  the  inteieat  ef  the  atoek,  during  hie  life. 
B.  8.  by  ber  will,  appointed  150/.  a  year,  part 
ef  the  iatereat  of  the  10,0001.  atoek  or  of  the 
atoofce,  fUnde,  and  eeonritiee,  into  or  iqion  which 
the  aame  ebooM  be  changed  or  eeeoind  at  the 
the  time  of  ber  death,  to  be  paid  to  J.  8.  daring 
hb  life,  and  after  bis  death,  she  appointed  so 
mocb  ef  the  10,0001.  stock  or  of  the  stocks, 
ftinds,  or  secarities  into  or  npon  which  the  same 
sboald  be  then  changed  or  8eeared,from  which 
the  1501.  a  year  should  have  arisen,  to  A.  B., 
one  of  the  residuary  legatees  named  in  the  ori- 
ginal will:  and,  as  to  so  much  of  the  10,0001. 
stock,  or  the  stocks,  f^mds  or  secarities  into  or 
upon  which  the  same  might  be  ciianged  or 
traiMferred  at  ber  death,  which  shoold  not  be 
nscseaary  to  aoswer'the  annuity  of  1501.,  she 
appointed  the  same  to  J.  B.,  another  of  the  re- 
siduary legatees.  After  E.  8.  had  made  ber 
will,  the  trustees,  at  her  request,  sold  the  stock 
and  invested  the  proceeds,  amounting  to  66001., 
on  a  mortgage  at  fiye  per  cent  After  £.  S.'s 
death,  the  mortgmgc  was  paid  off,  and  the  mo- 
ney was  invested,  under  a  decree,  ui  the  pur- 
chase of  71431.  consok.  Hcdd  that  A.  B.  was 
entitled  to  50001.  consols,  as  being  the  capi- 
tal of  the  1501.  a  year,  and  that  J.  B.  was  en- 
titled to  the  remainder  only  of  the  71431.  oou- 
M>l«.    BuUoek  V.  Tkamat,  634 

96.  Testator  directed  his  trustees  and  executora 
to  apply,  the  income  of  his  residuary  estate, 
for  the  maintenance,  dbc.  of  ail  his  children,  and 
to  accumulate  the  surplus  for  their  benefit  until 
the  youngest  should  attain  twenty-one,  and 
then  to  divide  the  capital  into  as  many  equal 
shares  as  the  number  of  bis  children  who  shoold 
be  thee  living  should  amount  to,  an  equal  share 
being  allot  ted  to  each  of  them  and  to  the  issue 


of  HPeh  of  them  as  sbnnld  be  than  4eal, 
each  isaue  takin|^  their  pniooli^  abate,  t^ 
aharse  of  soeb  of  lus  children  aa  abookd  he  aeu, 
to  be  paid,  to  them  or  their  iasne,on  bk  700^- 
est  oldld  attaining  twenty-one,  and  the  ritam 
of  such  oi  them  assbouJd  be  danghtea,  and  of 
the  iasno  of  snob  of  his  danghtera  as  abodd  be 
then  dead,  be  directed  to  reaBain  in  the  faudi 
of  his  trustees,  npon  traat  to  pay  the  inteicit 
to  each  of  hie  aaid  chUdien  being  daagfaton, 
during  their  livee  liar  their  eepnrate  use ;  and, 
on  the  decease  of  each  of  bis  said  dau^itai, 
or  in  case  anv  of  tbem  should  be  dead  bariaf 
issue  when  his  youngest  child  should  attaia 
twen^-one,  then  he  directed  his  trnstoei  to 
pay  the  share  of  each  soeb  danghter  to  het 
issne.  One  of  the  daaffliten  who  was  lirii^ 
when  the  yonngeet  child  attained  twentj-ooe, 
died  a  spinster.  Held  that  she  took  an  abnioto 
iotarest,  in  a  share  of  the  reaiduOb  Helau  t. 
tfvlms.  644 

See  ArroumiBNT.— ComnucnoN. — Lmact.— 

P0WCI«— RSVOCATIOR. 

WITNES& 

1.  A  witness,  a  partner  in  a  bank,  was  re^Qind 
by  nstt^poNM  4iiitfcs  tecum,  to  prodaee  sUboob 
and  aeoonnts  in  his  custody  ornower,  coDtaoi- 
ing  any  entries  relating  to  65001.  oonsola  or  to 
the  diiHdends  thereof,  or  the  application  or  &• 
position  thereof,  or  relating  to  the  roatten  in 
question  m  the  soit  Meld  that  the  witoev 
was  not  eompcAlable  to  produce  any  booki,  &&, 
because  the  language  of  the  eabpaena  vaa  too 
general,  and  because  the  books,  «&,  rehttisf  to 
the  stock,  were  partnofship  property  and  he 
co-partners  would  not  consent  to  his  prodociD^ 
them.    AUw-ney  QewgrdL  v.  WUmn,         5S6 

9.  Courts  of  equity  have  no  jurisdiction  under  3 
and  4  Will.  4,  e.  49,  to  order  witneaees  to  attend 
ari^trators.    HaUy.  BUie,  530 

See  Practicb,  17. 

YARD. 

By  a  railway  act  it  was  enacted  that,  if  the  rail- 
way company  should  be  desirous  of  porchann; 
part  of  aoy  house,  garden,  yortf,  warehouw, 
bttUding,  or  manufactory,  and  the  owner  abosld 
signify  his  inclination  to  sell  the  whole  of  nich 
house,  garden,  yard,  dec,  he  should  not  be  com- 
pelled to  sell  to  the  eompany,  part  only  or  ien 
than  the  whole  of  such  houee,  garden,  yard, 
dLc  Held  that  a  yard  for  bonding  foreign  tim- 
ber, in  which  there  were  a  deal  sbMl  uid  tw» 
buildings  containing  aaw-pits,  was  not  a  yaid 
within  the  meaning  of  the  enactment  Stent 
V.  CcmmercUd  Railway  Ceemfony,  621 
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CASES  IN  CHANCERY 


Bcronv 


THE    VICE-CHANCELLOR. 


Pope  v.  Popj2. 

1819;  24th  Maj^^WOl ;  ConstmoUon ;  Trust  by  ImpUcatioii. 

TnUtor  gmva  wh&taoeyer  property  or  eflfecta  he  might  die  ponesMd  of>  after  hia  debta  were  paid,  or 
Blight  become  entitled  to,  to  hia  wife,  and  appointed  her  sole  executrix  of  hia  will :  **  And  my 
fcaeon  for  so  doing,  is  the  constant  abuse  of  trustees  which  I  daily  witness  among  men  ;  at  the 
mne  time  troatiog  she  will,  from  the  love  she  bears  to  me  and  our  dear  children,  so  husband  and 
take  care  of  what  property  there  may  be,  for  their  good  ;  and  should  she  marry  again,  then  I  wish 
'he  may  convey,  to  trustees,  in  the  most  secure  manner  possibloi  what  property  she  may  then 
poflsesi,  for  the  bene6t  of  the  children  as  they  may  severally  need  or  deserve,  taking  justice  aud 
aflection  for  her  gnide  ;"  and,  at  the  conclusion  of  his  will,  he  gave  the  capital  of  his  business  to 
hii  wife,  trusting  that  she  would  deal  justly  and  properly  to  and  by  all  their  children.  Held  that 
DO  trust  was  created  for  the  children. 

Samuel  Pope,  a  coal  merchant,  made  his  will,  in  the  following  words : 
"Whatsoever  property  or  effects  I  may  die  possessed  of  after  my  debts  are 
paid,  or  become  entitled  to  at  or  after  my  decease,  whether  of  houses,  lands, 
money,  stock  in  trade,  furniture,  shares  in  business,  of  whatever  kind  and 
to  whatsoever  amount,  I  do  give  and  'bequeath  the  whole  and  every    [•2J 
of  them  (excepting  only  such  sum  or  sums  as  shall  be  hereinafter  dis 
tioctly  named  and  otherwise  disposed  of)  to  my  dear  and  beloved  wife,  An- 
gelina Pope ;  and  I  do  hereby  nominate,  constitute  and  appoint  her  my  sole 
executrix  of  this  my  last  will  and  testament ;  and  my  reason  for  so  doing 
» the  constant  abuse  of  trustees  which  I  daily  witness  among  men :  at  the 
tame  time  trusting  she  will,  from  the  love  she  bears  to  me  and  our  dear 
children^  so  husband  and  take  care  of  what  property  there  may  be  for  their 
^ood:  and,  should  she  marry  asfain,  and,  but  for  the  welfare  of  the  dear 
children,  I  have  not  an  objection,  then  I  wish  she  may  convey  to  trustees,  in 
the  most  secure  manner  possible,  what  property  she  may  then  possess,  for  the 
hmefit  of  the  children  as  they  may  severally  need  or  deserve,  talcing  justice 
ond  affection  for  her  guide.    My  will  further  is  that  each  child  shall  re- 
ceive, within  six  months  after  my  decease,  as  a  token  of  my  affection,  if 
above  twenty  years  of  age,  50/.  clear  of  every  deduction  whatsoever  :  and 
my  will  farther  is  that,  as  the  articles  of  partnership  now  subsisting  between 
OK  and  my  brothers,  has  a  clause  stating  that,  at  the  death  of  either,  the 
Vol.  X,  1 
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widow  shall  retain  the  husband's  share,  on  her  appointing  a  proper  peison  to 
manage  on  her  behalf;  it  is  my  wish  that  she  may  consult  with  them,  my 
brothers,  as  to  whom  tliat  management  shall  be  consigned,  that  care  mny  be 
taken  the  business  be  not  injured ;  that,  on  my  dear  son  Samuel  Richard 
attaining  his  twenty-first  year  of  age,  he  may  take  his  father's  place  in  ihe 
management  of  the  said  business,  and  a  moiety  of  the  said  profits  shall  be 
his  own  property  from  that  time,  and  the  other  moiety  to  be  his  mother's. 
The  whole  of  the  profits,  from  my  decease  to  his  twenty-first  year,  to  be  bis 
mother's  entirely,  and  the  capital  also,  trusting  that  she  will  act  justly  and 

properly  to  and  by  all  our  childrenJ^ 
[•3]  *The  testator  left  his  widow  and  several  children,  all  of  whom  were 
infants,  him  surviving.  The  bill,  which  was  filed  by  the  children 
against  their  mother,  alleged  that  the  defendant  insisted  that  she  was  abso- 
lutely entitled  to  ihe  whole  of  the  testator's  personal  estate,  except  the  moiety 
of  the  business  bequeathed  to  the  plaintifi*,  Samuel  Richard  Pope,  upon  his 
attaining  the  age  of  twenty-one  years,  or  that  she  was,  at  all  events,  entitled 
to  a  life  interest  in  the  whole  of  the  personal  estate,  with  such  exception  as 
aforesaid  :  but  the  plaintiffs  submitted  that  the  defendant  was  only  entitled  to 
a  beneficial  interest  in  the  testator's  share  in  the  business  until  the  plaintiff. 
S.  R.  Pope,  should  attain  the  age  of  twenty-one  years,  and  that,  after  that 
event,  she  was  only  entitled,  under  the  terms  of  the  will,  to  a  life  interest  in 
one  moiety  of  the  profits  of  the  business,  and  that,  as  to  the  residue  of  the 
testator's  personal  estate,  she  was  a  trustee  for  the  plaintiffs  in  equal  shares, 
and  that  they  were  entitled  to  have  the  interest  and  profits  thereof  applied  in 
and  towards  their  respective  maintenance  and  education.  1 

The  bill  prayed  that  the  rights  and  interests,  of  the  plaintifiTs  and  of  the 
defendant,  in  the  testator's  personal  estate  under  his  will,  might  be  ascertained 
and  declared ;  and  that  the  usual  accounts  might  be  taken  of  the  testator's 
personal  estate,  funeral  expenses  and  debts ;  and  that  the  personal  estate  might 
be  applied  in  a  due  course  of  administration,  and  that  the  residue  thereof  might 
be  ascertained  and  secured  for  the  benefit  of  the  plaintiffs  and  of  the  defen- 
dant, according  to  their  respective  rights  and  interests  therein ;  and  that 
maintenance  might  be  allowed  and  a  guardian  be  appointed  for  the  plain- 
tiffs. 
[*4]  Mr.  Gr.  Richards  and  Mr.  Abraham,  for  the  plaintiffs,  said  that  the 
testator  clearly  intended  that  his  wife  should  be  a  trustee,  of  the  re- 
sidue of  his  personal  estate,  for  his.children  :  that  the  subject  and  objects  of  the 
trust  were  plainly  pointed  out ;  the  subject  being  whatever  property  the  testa- 
tor might  be  possessed  of  at  his  death,  after  his  debts  should  be  paid,  or  which 
might  accrue,  to  his  estate,  after  his  death :  that  the  objection,  which  the 
testator  stated,  to  trustees,  was  to  men  being  trustees :  that,  in  a  subsequent 
port  of  his  will,  he  expressed  a  wish  that,  if  his  wife  should  marry  again,  she 
would  convey,  to  trustees,  what  property  she  might  then  possess,  meaning, 
thereby,  the  property  which  should  constitute  his  estate  after  payment  of  his 
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debts  and  legacies,  including  the  eldest  son's  share  of  the  profits  of  the  busi- 
ness, 

Mr.  Jacob,  and  Mr.  RomUlt/,  for  the  defendant,  said  that  the  testator, 
ihroufhont  his  will,  showed  an  intention  not  to  create  a  trust,  but  to  leave 
his  wife  to  deal  with  his  property  according  to  her  discretion :  that,  by  the 
word, "  men"  the  testator  mean  "mankind,"  and  intended  to  express  his  dislike 
to  trustees  generally :  that  he  thought  he  could  confide  in  his  wife's  good  feel. 
ing,  and  meant  to  leave  the  disposition  of  his  property  to  her  uncontrolled  dis. 
cretion:  that  the  words:  "what  property  there  may  be,"  were  not  confined 
lo  the  property  which  the  testator  might  leave ;  and  the  direction  to  husband 
and  fake  care  of  it  for  the  good  of  the  children,  implied  a  future,  undefined 
period ;  not  that,  immediately  on  the  testator's  death  his  property  should  be 
held  ia  trust  for  his  children  ;  and  the  expression  :  "  what  property  she  may 
then  possess,"  referred  to  any  property  that  the  wife  might  then  have, 
from  whatever  •source :  besides,  in  what  manner  would  the  court  per-  [*&] 
form  a  trust  which  could  be  exercised  only  by  a  parent ;  how  could  it 
nppreciate  the  wants  or  deserts  of  a  child,  taking  justice  and  afiection  for  its 
guide?    Emde  v.  Eade\{a)  Lechmere  v.  Lavie  \{b)  Hoy  v.  Master. [c) 

The  yicE-CHANCEX.LOR : — The  will,  in  this  case,  is  imtechnical  and  ob- 
scnre ;  but  I  think  that  there  is  not  such  a  trust  created  as  this  court  can  act 
upon.  One  thing  is  clear^  with  respect  to  the  testator's  interest  in  his  busi 
ness :  the  widow  is  entitled  to  the  capital  absolutely,  and  to  the  whole  of  the 
profits  until  the  eldest  sou  attains  twenty-one ;  and  then  he  will  take  a 
moiety  of  thp  profits  from  that  lime,  I  think  that  the  words:  *4rusting  tha 
she  will  act  justly  and  properly  to  and  by  all  our  children,"  are  a  general  ex- 
pression of  a  wish  and  do  not  create  a  trust. 

In  the  preceding  part  of  his  will,  the  testator  says  :  "  whatever  property  or 
effects  I  may  die  possessed  of  after  my  just  debts  are  paid,  or  become  entitled 
to.  at  or  after  my  decease  f  so  that  he  is  speaking,  not  only  of  the  property 
vhich  he  might  have  at  his  death,  but  also  of  what  might  accrue  to  his 
estate  afterwards.    Then  he  says:  "I  do  give  and  bequeath  the  whole  and 
erery  of  them,  excepting  only  such  sum  or  sums  as  shall  be  hereafter  dis- 
tioctly  named  and  otherwise  disposed  of,  to  my  dear  and  beloved  wife ;  and 
I  do  hereby  nominate  constitute  and  appoint  her  my  sole  executrix  of  this  my 
last  will  and  testament :  and,  my  reason  for  so  doing,  is  the  constant  abuse  of 
trustees  which  I  daily  witness  among  men :  at  the  same  time  trust- 
ing she  will,  from  the  love  she  *bears  to  me  and  our  dear  children,  so    [^6] 
husband  and  take  care  of  what  property  there  may  be,  for  their  good." 
It  vas  said  by  the  counsel  for  the  plaintiiTs,  that  those  words  would  create 
^absolute  trust  for  the  children.    But  it  seems  te  m6  that  the  expression : 
"what  property  there  maybe,"  means  such  property  as  might  happen  to  exist, 
having  regard  to  the  fact  that  the  wife  might  sell  or  alien  a  part  of  it    Be» 

(<)  5  Madd.  118.  Of)  3  Myl.  6t  Keen,  197.  (£;  Ante,  toI.  6,  p.  568 
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sides,  if,  by  this  first  part  of  a  will>  a  trust  is  created  for  the  childiei,  t)  ey 
must  all  take  jointly  and  equally^  But  then  comes^the  c'ause  which  directs 
that  the  wife,  if  she  should  marry  a  second  husband,  should  convey  to  trustees, 
what  property  she  might  then  possess,  for  the  benefit  of  the  chifdren  as  they 
might  severally  need  or  deserve,  taking  justice  and  affection  for  her  guide. 
This  clause  is  inconsistent  with  the  plaintiff's  construction  ot  the  prior 
part  of  the  will ;  for,  if  the  widow  marries  again,  she  is  to  have  a  power  of 
distribution  amongst  the  children  according  to  her  estimate  of  their  wants 
and  desertsv 

My  opinion,  therefore,  is,  taking  the  whole  of  this  will,  together,  that  there 
is  not  enough  in  it  to  create  a  clear,  definite  trust  which  thi$  court  will  ex- 
ecute (or  the  benefit  of  the  children.[l] 


[*7]  •Carter  v.  Beard> 

1839 :  95tb  May.— Lunatie  ;  Debt ;  3  and  4  W.  4,  c.  104. 

A  penon  who  was  a  lunatic,  bat  had  not  beeft  found  to  be  so  by  inquif  itioa,  died  leieed  of  a  imiU 
freehoM  estate,  but  not  pOMeased  of  any  pefaonal  propeity.  His  stepfather  had  Kcehred  ths 
rents  of  the  estate,  and  had  expended  more  than  the  amount  tof  them  in  maintaining  the  laottic ; 
he  also  paid  the  lunatic's  fOnend  expenses.  Held  that  he  was  not  entiUed,  ttnder  3  and  4  W.4t  c 
104,  to  be  paid  either  the  surplus  expenditmre,  or  the  amount  of  the  funeral  expenses,  ont  of  Uw 
lunatic's  freehold  estate. 

In  1835  Enoch  Beard  died  intestate  and  a  lunatic,  but  he  had  not  been 
found  so  by  inquisition.  He  left  a  small  freehold  estate^  but  no  personal 
estate  whatever.  The  defendant  was  his  eldest  brother  and  heir,  and  also  his 
administrator.  The  plaintiff  was  the  second  husband  of  the  widow  of  the 
lunatic's  late  father,  and  had  received  the  rents  of  the  lunatic's  estate,  and  ap- 
plied them  in  maintaining  the  lunatic  in  an  asylum,  and  had  expended  more 
than  the  rents  in  so  doing.  The  plaintiff  also  paid  the  lunatic's  funeral  ex- 
penses. 

The  question  was  whether  the  amount  of  the  funeral  expenses,  and  the 
sums  expeutled  in  the  maintenance  of  the  lunatic,  over  and  above  the  rents  of 
his  estate,  constituted  a  debt  which  the  plaintiff  was  entitled  to  be  paid  out  of 
the  lunatic^s  freehold  estate,  under  3  and  4  Will.  4,  c.  104. 

It  was  argued,  for  the  plaintiff^  that,  if  a  person  became  lunatic,  and,  some- 
time afterwards,  a  commission  Was  issued  against  him,  the  Master  would  be 
directed  to  take  an  account  of  what  the  party  who  had  maintained  the  luna- 
tic before  the  issuing  of  the  commission,  had  properly  expended  in  his  main- 
tenance ;  and  that  the  amount  would  be  ordered  to  be  paid  to  him  out  of  the 
lunatic's  property.    Rogers  v.  Pric€{a). 

Mr.  Jacob  and  Mr.  Romilly  appeared  for  the  plaintiff. 

(a)  3  Yonn.  AJenr.  98. 

[1]  Vide  W9U  ▼.  C9X,  2  M.yl.  &.  C  r  t94.  Bard^eU  r  BardnoeU,  9  Sim.  319, 323  and  note 
Ihi4 
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Mr.  Knight  Bruce  and  Mr.  BiUon  for  the  defendant. 

*The  Vice-chancellor  said  that  the  funeral  expenses  could  not  be  said  [*81 
to  be  a  debt  contracted  by  the  lunatic :  that  the  executor  or  administra^ 
tor,  and  not  the  heir,  was  bound  to  bury  the  deceased ;  and,  consequently,  the 
faneral  expenses  were  payable  out  of  the  personal,  and  not  out  of  the  real 
assets  of  the  deceased.  His  Honor  then  read  tl^e  3d  and  4th  Will.  4,  cap. 
104,  and  added  that  the  plaintiff  could  not  claim,  as  a  debtor,  what  he  had 
expended,  beyond  the  rents,  in  the  maintenance  of  the  lunatic,  as .  it  was  an 
act  of  botmty  on  his  part,  as  the  stepfather  of  the  lunatic,  and  not  a  debt, 
either  by  specialty  or  simple  contract,  contracted  by  the  lunatic,  who  was  in 
a  situation  which  incapacitated  him  from  contracting  a  debt.[l] 


*SCHREIBER  t?.  CrE£D>  [*9] 

1839 ;  30th  and  31ft  May,  aad  lit  Jane. — CovAnant ;  A|rreeinent ;  Plan. 

A  deed  dated  in  18*27,  and  mada  between  J.  Fttt»  of  the  one  part,  and  the  other  penona  who  had 
eiecQted  the  deed,  of  the  other  part,  recited  that  Pitt,  being  seised  in  fee  of  the  lands  delineated 
io  the  plan  thertto  annexed,  (beinj^  Pittvitle)  and  having  it  in  oontemplation  to  establish  a  spa 
at  or  ftear  the  north  end  of  tile  lands,  and  to  erect  a  pnrop  room  at  or  near  the  spot  marked  on 
the  plan,  uid  to  lay  out  the  rest  of  the  lands  for  buildings,  pleasure  grounds,  roads,  du:.,  had 
cansed  the  plan  to  be  draWn,  whereby  the  mode  in  which  the  lands  were  intended  to  be  laid  ont 
and  the  purposes  for  which  they  Were  inteuded  to  be  converted  and  used,  were  described,  in  order 
that  the  beauty  and  regularity  of  the  whole  of  the  design  might  be,  for  ever  thereafter,  preserved* 
nhjtci  enfjf  to  9ueh  alterationtaa  should  be  made  or  approved  of  by  Pitt,  hie  heire  oraeeigns^ 
and  ae  ekould  not  destroy  the  general  beauty  of  the  aame  design,  and  that  each  of  Uie  other 
parties  te  the  deed,  had  purchased  or  agreed  to  purchase,  one  or  more  of  the  pieces  of  land  de» 
scribed  in  the  plan,  as  set  «ut  for  building.  The  deed  then  contained  covenants,  by  Pitt,  his 
betn  and  assigns,  to  complete  the  pleasure  grounds,  roads,  dtc.,  and  to  keep  them  In  repairt 
and  other  covenants  prescribing  the  manner  in  which  the  pleasure  grounds,  roads,  dec.,  should 
be  enjoyed  and  use  by  the  ocenpien  of  the  houses  to  be  erected  on  the  building  grround,  and 
that  Pitt,  his  hein  or  assigns,  would,  on  every  agreement  which  should  be  entered  into,  by  him 
or  them,  for  the  sale  of  any  part  of  the  building  ground,  require  the  purchaser  to  covenant  with 
htm,  his  heirs  and  assigns,  not  to  erect  any  messuage,  on  any  part  of  the  ground,  which  might 
lessen  in  value,  any  other  of  the  messuages  erected  or  to  be  erected  at  Pittville. 

la  1833,  Pitt  agreed  to  sell  lots  3,  3,  4  and  5,  of  the  building  ground  to  Stokes ;  and  Stokes  agreed 
with  him  to  erect  three  houses  on  thooe  lots,  and  that  each  house  should  stand  back  twenty-five 
feet  from  the  western  boundary  of  the  lots,  and  that  Stokee,  hie  heire  or  aaoigne,  would  not  da 
tr  safer  to  be  done,  on  the  lots  or  in  any  building  to  be  erected  thereon,  any  act,  deed,  ^c.  which 
might  be  deemed  a  nuisance,  injury  or  annoyance,  or  whichmight  lessen  in  value  any  adjoining 
or  neighboring  lands  or  property,  or  any  houses  to  be  erected  thereon, 

Stokes  built  two  houses  on  lots  2  and  3 ;  and,  in  1833,  Pitt  conveyed  these  lots  to  him  ;  and  Stokee, 
for  himself,  hit  heirs  and  assigns,  entered  into  a  covenant  with  Pitt,  his  heirs  and  assigns,  with 
respect  to  those  lots  and  the  houses  thereon,  similar  to  the  last  mentioned  stipulation  in  the  agree* 
meat,  Stokes  subsequently  gave  up  lots  4  and  5  to  Fitt,  and  abandoned  his  agreement  as  to  them« 
•ad  then  sold  his  house  on  lot  3  to  the  plaintiff.  Fitt  afterwards  agreed  to  sell  lots  4  and  5  to  Creed% 
The  agreement  stipulated  that  the  house  to  be  erected  on  thooe  lots  should  stand  back  ten  feet, 
at  the  least,  from  the  western  boundary  thereof,  and  it  contained  a  stipulation  for  proteoting  the 

[1]  Vide  Janes  v.  Bruce,  1 1  Sim.  331^ 
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a4)oiniiig  property  from  injury,  ^*,  ■Smilar  to  that  in  Stokes'  agreement.  Both  Stoket  and  Ciced 
executed  the  deed  of  1827.  Creed  began  to  bnild  a  houae  on  hie  lots,  thirteen  feet  diitant  riom  the 
west  boundary,  which  was  twelve  feet  ia  advance  of  the  plaintift'e  bouse,  and  which  the  pliintiS 
alleged  would  be  a  nuisance  or^  annoyance  to  him,  and  would  lessen  the  value  of  his  bouse,  and 
consequently,  would  be  a  violation  of  the  covenant  in  the  deed  of  1827,  and  of  the  Bg;T€en»&t 
of  1833. 
Held  that  the  plan  annexed  te  the  deed  of  1827,  was  merely  a  general  plan,  and  was  not  intended 
to  be  itrictly  adhered  to,  but  its  details  might  be  varied  by  Pitt,  and  with  bis  sanction  by  Ihe 
purchasers  from  him  ;  and  that  the  plaintiff  was  not  entitled  to  avail  himself,  as  against  either 
Creed  or  Pitt,  of  the  covenants  of  1827,  or  of  the  agreement  of  1833,  for  the  purpose  of  prevent- 
ing the  completion  of  Creed's  house  in  the  manner  intended,  or  the  performance  by  Pitt,  of  the 
agreement  with  Creed. 

By  an  indenture  made  the  first  of  January,  1827,  between  Joseph  Pitt, 
Esq.,  of  the  one  part,  and  the  several  persons  whose  names  were  contained 
in  the  schedule  thereto,  and  who  had  executed  the  deed,  of  the  other 
[*10]  *part,  after  reciting  that  Pitt,  being  seised  in  fee  of  the  lands  and  heredi- 
taments delineated  in  the  map  or  plan  thereto  annexed,  and  having 
it  in  contemplation  to  establish  a  spa  at  or  near  to  the  north  end  of  the  lands, 
and  to  erect  a  pump  room,  with  suitable  conveniences,  at  or  near  the  spot 
marked  out  for  that  purpose  on  the  map  or  plan,  and  to  lay  out  the  residue 
of  such  lands  for  buildings  and  lawns,  pleasure  grounds,  plantations,  streets, 
roads,  drives,  promenades,  pond  or  pool  and  other  ornaments  and  conre- 
niences,  lately  caused  the  plan  thereunto  annexed  to  be  drawn,  whereby  the 
mode  in  which  the  whole  of  the  lands  was  intended  to  be  laid  out  and  formed, 
and  the  purposes  to  or  for  which  the  same  were  to  be  converted  and  used, 
were  described,  in  order  that  the  beauty  and  regularity  of  the  whole  of  the 
design,  might  be,  for  ever  thereafter  preserved,  subject  onlp  to  sttch  alter- 
ations cts  should  be  made  or  approved  of  by  Pitt^  his  heirs  or  as- 
[*11]  signs^  and  as  should  not  destroy  the  general  beauty  of  the  same  de- 
sign ;  and  that  each  of  the  other  persons  parties  thereto,  had  purchased 
or  •contracted'to  purchase  one  or  more  pieces  of  the  land  described,  in  the 
map  or  jilan,  as  set  out  for  building ;  and,  in  consideration  of  the  covenants 
of  each  of  the  same  persons  thereinafter  contained,  Pitt  had  agreed  with 
each  of  them,  that  he  would  cause  a  handsome  pump  room  to  be  erected  at 
ot  near  the  spot  marked  in  the  map  or  plan,  and  at  his  own  costs  and  charges, 
form,  and,  for  ever  after,  keep  in  repair,  all  the  roads,  drives,  promenades, 
walks  and  footpaths  in  the  map  or  plan  marked  and  delineated,  and  that  he 
would  form  and  plant  all  the  lawns  and  pleasure  grounds  in  the  map  or  plan 
delineated,  and  dig  out  and  complete  an  ornamental  pool  of  water,  with  stone 
bridges  over  the  same,  as  specified  in  the  map  or  plan  ;  and  that  he,  his  heirs 
and  assigns  would,  for  ever  after,  keep  the  same  lawns,  pleasure  grounds, 
pool  of  water  and  bridges  in  good  repair  «nd  condition,  and  that  he  would 
also  complete  one  or  more  sewer  or  sewers  fur  carrying  off  the  water,  &c.) 
from  the  whole  of  the  premises :  and,  after  further  reciting  that  Pitt  bad 
nearly  finished  ihe  pump  room,  and  had  completed  most  of  the  roads,  drives, 
walks,  promenades,  footpaths,  lawns,  pleasure  grounds,  plantations,  bridges 
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and  sewerSy  accordiog  to  the  plan,  or  with  such  alterations  only  as  mrere  there- 
inbefore mentioned  or  referred  to :  it  was  witnessed  that  Pitt,  for  himself,  his 
heirs,  &c.,  covenanted  with  each  of  the  other  parties  thereto,  their  respective 
heirs  and  assigns,  that  he,  his  heirs  and  assigns,  would,  thenceforth  stand 
seised  of  such  parts  of  the  said  lands  as  were,  in  the  plan,  set  out  and  delinea- 
ted as  the  lines  and  situations  of,  and  as  and  for  roads,  ways,  rides,  drives, 
walks,  footpaths,  promenades,  lawns,  pleasure  grounds,  plantations, 
*  *pool  of  water  and  bridges,  upon  trust  that  all  the  same  lands  should  [*12J 
be  laid  out  and  completed,  and,  from  time  to  time,  improved  by  and  at 
the  costs  and  charges  of  him,  his  heirs  and  assigns,  as  roads,  ways,  drives, 
walks,  footpaths,  lawns,  promenades,  pleasure  grounds,  plantations,  pool  of 
water  and  bridges,  in  the  manner  and  plan  delineated,  or  as  near  thereto 
as  circumstances  should  admit :  and  that  the  same  should  be  completed 
within  two  years  from  the  date  of  the  indenture,  and  be  for  ever  there- 
after kept  in  good  order  by  him,  his  heirs  and  assigns :  and  that  the 
owners  and  occupiers  for  the  time  being  of  each  part  of  the  land  in 
the  plan  set  out  for  building,  and  of  the  houses  which  should  be  erected 
thereon,  should  have  full  liberty  to  use.  either  on  foot  or  on  horseback,  and 
with  carts  and  carriages,  according  to  the  nature  thereof  respectively,  all  the 
said  roods,  ways,  drives,  walks,  promenades  and  footpaths :  save  only  that 
none  of  the  roads,  which,  in  the  plan,  were  marked  with  the  letter  R.  should 
be  used  for  timl^r  carriages,  wagons  or  carts ;  but  all  such  like  carriageS| 
and  all  coals,  manure  and  other  heavy  goods,  should  be  taken  along  one  of  tbe 
back  roads  marked  in  the  map  or  plan  with  the  letter  1\ ;  aud  further,  that 
such  owners  and  occupiers  should  have  full  liberty,  at  all  times  during  the 
day,  to  walk  in  any  of  the  lawns  ^and  pleasure  grounds  ;  and  further,  that 
Pitt,  bis  heirs  or  assigns,  should,  on  every  cLgreement  which  should  thereafter 
h  entered  into  by  him  or  them  for  the  sale  of  any  part  of  the  land  which 
had  been  so  tis  aforesaid  laid  out  for  buildings  require  that  the  purchaser 
and  purchasers  should,  by  covenant  or  agreement  with  him,  his  heirs  or 
assigns,  owners  for  the  time  being  of  the  pump  room^  bind  himself  and 
,  themselves  respectively,  and  his,  her  and  their  respective  heirs,  exe- 
cutors, administrators  and  ^assigns,  not  to  erect  any  messuage  or  [*13] 
tenement  on  any  part  of  the  ground  at  PittvUle,(a)  which  should  or 
^ight  lessen  or  deteriorate  in  value  any  other  of  the  messuages  then  erect- 
td  or  to  be  thereafter  erected  at  PittvUle  aforesaid,  and  not  to  carry  on  any 
manufactory,  or  any  other  trade  than  that  of  a  librarian,  or  hotel,  or  coffee* 
house  keeper,  or  nurseryman,  or  florist,  in  or  on  the  ground  set  out  for  build- 
ing as  aforesaid,  or  the  buildings  thereon  to  be  erected,  except  such  parts 
thereof  as  were  marked,  on  the  plan,  with  the  letters  A.  B.  C. :  and  that  no 
water  should  be  drawn  off  from  the  pool,  except  for  the  use  of  Pitt,  his  heirs 
and  assigns,  or  the  persons  for  the  time  being  interested  in  the  land  laii  out 
for  building.    And  each  of  the  persons,  parties  to  the  deed  of  the  second  part 

(a)  Ttit  name  giren  to  Uie  property  to  which  the  deed  rotated. 
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covenanted,  with  Pitt,  his  heirs  and  assigns,  to  pay  the  yearly  sums  set  oppo- 
site to  their  respective  names  in  the  first  shedule  to  the  deed,  in  order  to  enable 
Pitt,  his  heirs  and  assigns,  to  keep  the  roads,  ways,  &c.,  in  good  order,  and 
not  to  do  any  act  which  might  occasion  annoyance  or  inconvenience  to  any 
of  the  persons  having  a  right  to  use  the  said  lawns  and  pleasure  grounds,  or 
which  might  injure,  damage  or  deface  the  same ;  and  to  concur  with  Pitt, 
his  heirs  or  assigns,  in  obtaining  an  act  of  Parliament  for  more  effectually 
securing  the  performance  of  the  covenants  contained  in  the  indenture,  and 
for  the  better  regulation,  and  the  continued  and  uninterrupted  enjoyment  and 
maintenance  of  the  property  comprised  in  the  plan,  according  to  the  same 
plan,  and  the  terms  and  provisions  of  the  indenture,  and  of  the  contracts  en- 
tered into  or  to  be  entered  into,  with  Pitt,  his  heirs  or  assigns,  for  the 
[*14j  purchase  of  any  parts  of  the  same  property  under  the  •stipulations 
thereinbefore  contained :  and  it  was  thereby  agreed,  between  the 
parties  thereto,  that  it  should  be  lawful  for  Pitt,  his  heirs  and  assigns,  from 
time  to  time  thereafter,  to  make  wells,  and  lay  pipes,  in  or  under  any  part  of 
the  land  which  had  been  laid  out  for  lawns,  pleasure  grounds,  plantations, 
streets^  roads,  drives  and  promenades,  for  the  purpose  of  procuring  medicinal 
or  other  water  and  conveying  the  same  away  to  any  place  which  he  or  they 
might  think  fit.  The  indenture  then  recited  that  Pitt  had  entered  into  con- 
tracts with  various  persons  for  sale  of  some  parts  of  the  property,  the  stipula- 
tions and  agreements  contained  in  which  contracts,  on  his  part,  difiereil,  in 
many  respects,  from  the  stipulations  and  agreements  which  were  therein  con- 
tained on  his  part ;  and  that  it  was  possible  that  some  of  those  persons  might 
not  agree  to  the  terms  of  the  indenture :  it  was,  therefore,  declared,  by  the 
parties  thereto,  that,  in  the  event  of  any  such  disagreement,  the  indenture  and 
the  covenants  and  agreements  therein  contained  on  the  part  of  Pitt,  his  heirs 
and  assigns,  should  be  binding  on  him  and  them  so  far  only  as  the  same  were 
capable  of  being  performed  consistently  with  any  such  contract  entered  into 
with  any  person  who  should  not  become  a  party  to  the  indenture. 

The  bill,  to  which  Pitt,  as  well  as  Creed,  was  made  a  defendant,  alleged, 
after  stating  the  before  mentioned  indenture,  that  the  lands  described  in  the 
plan  annexed  to  the  indenture,  had  been  laid  out,  in  conformity  with  the 
plan,  for  sites  of  buildings  and  in  ornamental  pleasure  grounds,  and  that  nu- 
merous allotments  of  such  lands  had  been  let  or  granted,  to  divers  persons, 
in  conformity  with  the  plan  ;  and  that,  in  1S32,  Pitt  caused  a  public  map  or 

plan  of  the  estate,  showing,  in  a  more  detailed  and  particular  maimer, 
[*15]    the  intended  sites  of  'the  dwelling  houses  proposed  to  be  erected 

thereon,  to  be  prepared,  and  such  plan  had  been  ever  since  hung  up 
for  public  inspection  in  his  estate  office  at  Cheltenham,  and  also  in  the  Pilt- 
yille  pump  room ;  and  all  lettings  and  contracts  made  or  entered  of  or  respec- 
ting such  lands,  had  been  made  according  to  and  on  the  terms  of  abiding 
by  such  last  mentioned  plan,  and  all  persons  who  had  become  grantees  of  any 
parts  of  the  lands  had  been  required  to  execute  and  had  executed  the  before 
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mentioned  indenture ;  and  numerous  houses  had  been  erected,  by  divers 
persons,  on  the  pieces  of  land  so  taken ;  and  all  such  buildings  and  all  other 
improvements  made  by  persons  who  had  taken  parts  of  the  lands,  had  been 
made  on  the  faith  that  the  said  plan  would  be  adhered  to,  and  that  the  afore- 
said covenants  and  agreements  would  be  performed  by  all  persons  becoming 
lessees  or  grantees  of  any  part  of  the  lands :  that,  by  an  agreement  dated  the 
13th  of  April,  1833,  R.  Stokes,  architect,  who  had  been  employed,  by  Pitt, 
in  preparing  the  aforesaid  plan,  agreed,  with  Pitt,  to  purchase  lots  2,  3,  4,  5, 
6,  and  16,  part  of  the  Pittville  estate  and,  in  the  division  of  that  plan,  called 
Segra7e  place,  with  liberty  to  use  such  of  the  pleasure  grounds,  sewers, 
loads,  rides,  walks  and  promenades  at  Pittville,  as  were  specified  in  the 
agreement,  subject  to  the  stipulations  and  restrictions  contained  in  the  inden-* 
tare  of  the  first  of  January,  1827,  being  a  deed  for  the  general  regulation  and 
management  of  the  Pittville  estate :  and  Stokes,  for  himself,  his  heirs  and 
assigns,  covenanted  with  Pitt,  his  heirs  and  assigns  to  build  on  the  six  lots, 
within  four  years  from  the  date  of  the  agreement,  the  messuages  after  men- 
tioned, of  such  respective  elevations  as  had  been  approved  of  by  Pitt  (that 
is  to  say,)  on  each  of  lots  2  and  3,  a  messuage,  but  adjoining  together 
80  as  to  *form  a  double  villa ;  on  lots  4  and  5,  one  messuage  only ;  [*16] 
and  on  each  of  lots  6  and  16,  a  messuage,  to  form  parts  of  a  row  or 
pile  of  attached  dwelling  houses,  intended  to  be  called  Segrave  place ;  and 
that  the  messuages  to  be  erected  on  each  of  lots  2  and  3,  and  the  messuage 
in  he  erected  on  lots  4  and  6,  should  stand  back  ttoeny-Jivetfeet  three  inches 
from  the  west  boundary  of  the  sarrke  lots  respectively^  and  that  the  messuage 
OQ  each  of  lots  6  and  16,  should  stand  back,  from  the  west  boundary  thereof,  six 
feet  she  inches ;  and  that  no  erection  or  building  of  any  kind  whatsoever, 
should  at  any  time  thereafter  be  erected  in  front  of  any  of  the  ntessuages  there- 
inbefore agreed  to  be  erected ;  and  that  no  other  erection  or  building  of  any 
kiod  whatsoever  should  be  erected  on  any  part  of  the  land,  besides  the  said 
messnages,  except  such  as  should  be  approved  of  by  Pitt,  his  heirs  or  aj< 
ngns,  or  his  or  their  surveyors  ;  and  that  Stokes,  his  heirs  or  assigns, 
vould  not  at  any  time  thereafter  do  or  commit,  or  permit  or  suffer  in  or  on 
the  lots  thereby  agreed  lo  be  sold,  or  any  part  thereof  respectively,  or  in  any 
erection  or  building  to  be  erected  thereon,  any  act^  deed,  matfer  or  thing 
\[kai8oever  which  might  be  deemed  a  nuisance,  injury  or  annoyance  to,  or 
\Dhkk  might  deteriorate  or  lessen  in  volume  any  adjoining  or  neighbor- 
ing lands  or  property,  or  any  messuages,  tenements  or  dwelling  houses 
to  be  erected  thereon.  The  bill  then  stated  that  the  plan  endorsed  on  the 
agreement,  corresponded  with  that  portion  of  the  public  plan,  prepared  by 
Stokes,  which  related  to  the  pieces  of  land  comprised  in  the  agreement,  so 
&r  as  that  the  houses  to  be  erected  on  lots  2,  3,  4  and  6  wete  to  be  in  the 
same  line  of  frontage  towards  the  west :  that  Stokes  erected  two  dwelling 
houses  on  lots  2  and  3,  which  were  called  Segrave  Villa  and  Roden  House, 
and  they  were  conveyed  to  him,  by  Htt,  by  lease  and  release  of  the  9th 
Ylo.  X.  2 
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[*17]  and  lOlh  *of  December,  Iti^SS,  subject  to  the  stipulations  of  the  deed  of 
arrangement  of  the  1st  of  January,  1827  ;  and,  by  the  release,  Stokes 
covenanted  with  Pitt  that  no  erection  or  building,  of  any  kind  whatsoever, 
should,  at  any  time  thereafter,  be  erected  in  front  of  those  houses  or  either  of 
them,  and  that  no  erections  or  buildings,  of  any  kind  whatsoever,  should  be 
erected  on  any  part  of  the  last  mentioned  lots,  besides  the  houses  already 
erected  thereon,  except  such  as  should  be  approved  of  by  Pitty  his  heirs  or 
assigns^  or  his  or  their  surveyor  for  the  time  being ;  and  also  that  Stokes, 
his  heirs,  appointees  or  assigns,  would  not,  at  any  tiipe  thereafter,  do  or  com- 
mit, or  permit  or  suffer  to  be  done  or  committed,  in  or  on  those  lots  or  either 
of  them,  or  in  or  on  any  messuage  or  building  erected  or  to.be  erected  there- 
on, any  act,  deed,  matter  or  thing  whatsoever  which  might  be  deemed  a  nui- 
sancef  injury  or  annoyance  to,  or  which  might  deteriorate  or  lessen  in  value 
any  adjoining  or  neighboring  land  or  property,  or  any  messuages  erected 
or  to  be  erected  thereon.  The  bill  further  stated  that  the  plaintiff  contracted 
with  Stokes  for  the  purchase  of  Roden  House  and  the  lot  on  which  it  was 
erected,  and  the  same  were,  by  indentures  dated  the  21st  and  22d  (^  March, 
1836,  conveyed  to  the  plaintiff,  his  heirs  and  assigns,  but  subject  to  the  cove- 
nants, stipulations  and  agreements  contained  in  the  indenture  of  the  10th  of 
December,  1833,  and  in  the  deed  of  arrangement  of  the  1st  of  January,  1827: 
that  Stokes,  afterwards,  entered  into  some  contract  with  Pitt,  by  virtue  of 
which  he  re-conveyed  all  the  lots  of  land  comprised  in  the  agreement  of 
April,  1833,  except  lots  2  and  3,  to  Pitt,  his  heirs  and  assigns  :(a)  that 
[*18]  Pitt  had  since  agreed  to  sell  lots  4  *and  6  to  Creed,  and  that  an  agree- 
ment had  been  made  between  them,  with  respect  to  those  lots,  contain- 
ing a  covenant,  by  Creed  with  Pitt,  that  he.  Creed,  would  not  do  or  commit, 
or  permit  or  suffer,  in  or  on  the  lots  of  land  thereby  agreed  to  be  sold  to  him, 
or  any  part  thereof  respectively,  any  act,  deed,  matter  or  thing  whosoever 
which  might  be  deemed  a  nuisance,  injury  or  annoyance  to,  or  which  might 
deteriorate  or  lessen  in  value  any  adjoining  or  neighboring  lands  or  pro- 
perty, or  any  messuage  or  dwellifig  house  erected  or  to  be  erected  thereon ; 
and  that  Creed  had  executed  the  deed  of  arrangement  of  the  1st  of  January, 
1827 ;  that  great  part  of  the  value  of  the  plaintiff's  house  consisted  in  the 
uninterrupted  prospect  which  it  possessed  of  the  ornamental  pleasure  grounds 
mentioned  in  the  deed  of  arrangement,  and  which  lay  towards  the  south-west 
of  his  house,  which  was  built  with  a  bow  window  for  the  sake  of  that  view ; 
and  that  the  plaintifi*  purchased  his  house  upon  the  faith  of  the  provisions 
and  stipulations  contained  in  the  agreement  of  April,  1833,  and  in  the  deed  of 
arrangement,  and  of  the  assurance  which  he  thereby  received  that  no  build- 
ing would  be  erected  on  the  land  adjoining  his  house  on  the  south-west,  (that 
is  to  say)  on  lots  4  and  6,  which  should  project  beyond  the  line  of  his  house, 
or,  in  any  way,  obstruct  or  interfere  with  the  view  enjoyed  by  his  house,  but 

(a)  There  was,  iu  fact,  no  re-conveyance  of  these  other  lota.    The  benefit  of  the  a^eement,  u 
to  them,  was  rolinqnished  by  parol. 
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thai  any  building  which  might  be  erected  on  lots  4  and  5,  would  be  erected 
in  conformity  with  the  stipulations  of  the  agreement  of  April,  1833 ;  but  that 
Creed  had  begun  to  build  on  the  land  forming  lots  4  and  5,  which  immedi- 
ately adjoined  the  plaintiff's  premises  on  the  south-west,  and  he  intended  to 
erect  a  dwelling  house  thereon,  immediately  adjoining  the  plaintiff 's  premises 
on  the  south-west,  the  front  of  which  would  project,  towards  the  western 
boundary  of  the  last-mentioned  lots,  twelve  feet  and  upwards  beyond 
*the  line  of  the  front  of  the  plaintiff's  house,  and  would  not  be  removed,  plO] 
from  the  western  boundary,  more  than  twelve  feet  or  thereabouts,  in- 
stead of  twenty-five  feet,  and  which  would,  accordingly,  intercept,  from  the 
plaintiff's  house,  the  air  and  light  and  the  view  of  the  ornamental  grounds 
to^vards  the  south-west,  which  constituted  a  considerable  part  of  its  value, 
and  thereby  greatly  annoy  the  plaintiff,  and  very  materially  deteriorate  the 
value  of  his  house :  that  the  manner  in  which  Creed  was  proceeding  to  build 
his  house,  was  not  in  conformity  with  the  aforesaid  plan,(a)  and  was  also  a 
breach  and  violation  of  the  covenants  contained  in  the  indenture  of  January, 
1927,  and,  particularly,  of  the  covenant  that  no  person  purchasing  any  part 
of  the  Pittville  estate,  should  erect  thereon  any  messuage  or  building  which 
might  lessen  or  deteriorate  the  value  of  any  other  of  the  messuages  erected  or 
to  be  erected  at  Pittville :  that  the  plaintiff,  and  the  other  persons  who  had 
parchased  ground  and  houses  at  Pittville,  had  done  so  on  the  faith  that  the 
said  plan  and  covenants  would  be  adhered  to  and  enforced :  that  lots  4  and  5 
were  comprised  in  the  agreement  of  April,  1833,  and  were  the  property  of 
Stokes  at  the  time  when  the  plaintiff  purchased  his  house ;  and  that  no  per* 
son  claiming  those  lots  under  Pitt  or  Stokes,  was  at  liberty  to  build  thereon 
in  a  manner  contrary  to  the  covenants  or  provisions  of  that  agreement :  that 
Creed  claimed  to  be  entitled,  to  the  piece  of  land  on  which  he  was  building, 
and  which  was  comprised  in  the  last-mentioned  agreement,  under  the  parties 
thereto  or  one  of  them,  and  that  he  was  bound  by  the  covenants  therein  con- 
tained ;  and  that  he  had  notice  of  such  agreement  at  the  time  when  the 
existing  agreement  between  him  and  Pitt  was  entered  into  :  that  the 
defendants  *alleged  that  the  agreement  between  Pitt  and  Creed  wasdif-  [*20] 
ferent  from  the  agreement  of  April,  1833,  and  that  by  the  former.  Creed 
was  expressly  authorized,  by  Pitt,  to  build,  on  the  piece  of  land  adjoining  the 
plaintiff's  house,  in  the  manner  in  which  he  was  proceeding  to  do  ;  and  that 
Pitt  refused  to  enforce  the  aforesaid  covenant,  in  the  deed  of  arrangement, 
against  Creed :'  that  Pitt  was  not  at  liberty  to  enter  into  any  agreement,  with 
Creed,  authorizing  or  empowering  Creed  to  build  on  the  piece  of  land  adjoin- 
ing the  plaintiff's  premises,  in  any  manner  which  would  be  in  breach  of  the 
stipulations  contained  in  the  agreement  of  April,  1833  :  thai  Pitt  v>a9^  as  to 
lots  4  and  5,  the  assignee  of  Stokes,  and  that  the  defendants  claimed  the 
same  under  Stokes,  and  were  bound  by  the  stipulations  of  the  agreement  of 


(a)  The  plan  which  was  prepared  in  1S32. 
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Aprils  1S33,  and  that  the  agreement  between  Pitt  and  Creed,  if  ii  sanctioned 
any  mode  of  building  on  the  land  adjoining  the  plaintiff's  house  which 
would  be  a  breach  of  the  stipulations  of  the  agreement  of  April,  1833,  was  a 
fraud  on  the  plaintiff:  that  no  conFeyance  of  the  legal  estate  in  lots  4  and  5, 
had  been  made,  by  Pitt  to  Creed ;  and  that  Creed  had  not  yet  paid  the  pur- 
chase money  for  those  lots:  that  Pitt  was  a  trustee  of  the  aforesaid  covenants, 
contained  in  the  deed  of  arrangement,  for  the  plaintiff,  and  ought  to  enforce 
the  same,  or  allow  the  plaintiff  to  enforce  the  same,  in  his  name,  against 
Creed. 

The  bill'  prayed  that  it  might  be  declared  that  the  defendants  were  not  at 
liberty  to  erect  any  house  or  building  on  lots  4  and  6,  which  should  project 
towards  the  western  boundary  thereof  beyond  the  line  of  the  plaintiff's  house, 
or  any  building  whatsoever  which  should  or  might  deteriorate  or  lessen  in 

value  the  plaintiff's  house ;  and  that  it  might  be  declared  that  the 
[*21]    ^messuage  which  was  then  in  the  course  of  being  erected,  by  Creed, 

would  be  an  aimoyance  to  and  deteriorate  and  lessen  in  value  the 
plaintifl^s  house;  and,  in  case  it  should  appear  that  Creed  was  ereeting  the 
same  pursuant  to  the  provisions  of  any  agreement  between  himself  and  Pitt, 
then  that  it  might  declared  that  Pitt  had  no  power  to  authorize  any  buUding 
to  be  erected,  on  lots  4  and  5,  which  was  an  anoyance  to  or  which  deteriorated 
or  lessened  the  value  of  the  plaintiff's  house ;  and  that  Creed  might  be  restrain- 
ed* from  further  proceeding  with  the  building  which  he  was  then  erecting  on 
lots  4  and  6,  and  also  from  erecting  any  building  thereon  which  should  pro- 
ject, towards  the  western  boundary  thereof,  beyond  the  line  of  the  front  of 
the  plaintiff's  house,  and  also  from  erecting  any  building  thereon  which 
should  be  a  nuisance,  injury  or  annoyance  to,  or  which  might  deteriorate  or 
lessen  in  value  the  plaintiffs  house ;  and  that  Pitt  might  be  restrained  from 
entering  into  or  performing  any  contract  or  agreement  which  should  author- 
ize the  ereeting,  on  lots  4  and  5  or  either  of  them4  any  building  which  should 
project,  towards  the  western  boundary  of  those  lots,  beyond  the  front  of  the 
plaintiff's  house,  or  which  should  be  a  nuisance  or  annoyance  to  or  detericMrate 
or  lessen  the  value  of  that  house. 

The  plaintiff  now  moved  for  injunctions,  against  the  two  defendants,  ac- 
cording to  the  prayer  of  the  bill.  The  material  allegations  in  the  bill,  except 
that  which  chained  Creed  with  notice  of  the  agreement  of  April,  1833,  were 
supported  by  affidavits^  one  of  which  added  that,  if  Creed's  house  was  erected 

in  the  manner  proposed,  the  plaintiflPs  house  would  be  deteriorated  in 
['22]    value  to  the  amount  of  300{>  at  the  least ;  and  that  a  'person  standing 

at  the  entrance  of  Creed's  house,  would  be  able  to  overtook  the  plain- 
tiffs dining-room. 

F.  Doddf  who  was  Pitt's  agent  in  respect  of  the  Pittville  estate,  and  the  de- 
fendant Creed,  made  an  affidavit,  in  which  they  deposed  thatJDodd,  on  taking 
the  management  of  the  estate,  found  the  original  plan,  prepared  by  Stokes  in 
1S32,  in  Pitt's  estate  office ;  and,  according  to  that  plan,  the  houses  to  be  built 
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on  lots  2y  3,  4  and  5,  were  to  stand  back  from  six  feet  to  six  feet  six  inches 
ffaoa  the  western  boundaries  of  those  lots ;  but  alter\iirards,  some  alterations 
were  determined  upon,  and,  amongst  others,  that  the  building  sites  of  lots  2 
and  3  and  4  and  5,  should  be  thrown  back  eighteen  feet  from  the  western  bound- 
aries :  and  those  alterations  were  adopted  in  the  lithographed  copies  of  the 
plan -which  Stokes  procured  to  be  made:  that  neither  the  original  nor  the 
lithographed  plan  was  observed,  by  Stokes,  in  erecting  Roden  House  and 
Segnre  Villa  on  lots  2  and  3,  those  houses  having  been  erected  at  the  distance 
of  twenty-five  feet  six  inches  lErom  the  west  boundary ;  that,  it  having  been  found 
that  the  houses  to  be  erected,  by  Creed,  on  lots  4  and  5,  could  not  be  placed 
further  back,  from  the  west  boundary,  than  twelve  feet,  so  as  to  leave  suffi- 
cient  space  for  stables  behind  them,  Pitt,  in  his  contract  with  Creed,  agreed 
thai  Creed  should  be  ai  liberty  to  place  those  houses  btJtek  from  the  west 
hcwidary  any  distance  not  less  than  ten  feet :  that  the  lithographed  plans 
bad  been  hung  up,  in  Pitt's  estate  office  and  in  the  pump  room  at  Pittville, 
merely  for  the  purpose,  as  the  deponents  believed,  of  general  information,  and 
ifl  the  same  way  as  plans  of  cities,  towns  and  other  places,  were  commonly 
hong  up  or  placed,  in  public  rooms,  for  general  information ;  and  that 
similar  plans  had  been  hung  up  or  placed  *in  several  other  places  in  [*23] 
Cheltenham,  and  distributed  to  solicitors  and  others,  with  the  view  to 
make  the  Pittville  estate  known  to  visitors  and  others :  that,  during  Dodd's 
agency,  neither  the  plan  in  the  estate  office  nor  that  in  the  pump  room,  had 
been  treated  or  considered,  by  Dodd,  nor,  as  he  believed,  by  any  other  person, 
OS  binding  upon  Pitt,  by  way  of  contract  with  any  person  with  whom  he 
might  treat  in  regard  to  any  of  the  Pittville  property  :  that  the  original  plan 
prepared  by  Stokes,  had  been  departed  from,  to  meet  the  wishes  of  parties 
dealing  with  Pitt,  in  several  instances  besides  that  of  Stokes :  that  Dodd  always 
understood  that  the  plan  referred  to  and  indorsed  upon  the  deed  of  January, 
1827,  was  the  only  plan  which  Pitt  was  bound  to  observe ;  and  that  plan 
vonld  not  be  deviated  from,  in  any  respect,  by  Creed's  houses  being  placed, 
as  then  intended,  at  the  distance  of  thirteen  feet  and  eight  inches  from  the  west 
boundary :  that  those  houses  would  not,  in  the  least,  obstruct  the  view  of  the 
ornamental  grounds  at  Pittville  from  the  plaintiff's  house,  or  materially  ob- 
stroct  any  other  view  therefrom  which  constituted  a  considerable  part  of  its 
value,  or  materially  intercept  the  light  or  air  therefrom,  nor  would  Creed's 
house  be,  with  reason  or  on  any  sufficient  ground,  an  annoyance  to  the  plain* 
^\%  or  materially  lessen  the  value  of  his  house :  and  Creed  said  that,  at  the 
time  of  entering  into  his  contract  with  Pitt,  he  had  no  knowledge  or  notice 
whatever,  of  any  agreement  having  been  entered  into,  between  Pitt  and  Stokes, 
whereby  the  house  to  be  built  on  lots  4  and  6  was  to  be  thrown  back  twenty-five 
feet  three  inches  from  the  western  boundary  o[  those  lots. 
Stokes  made  an  affidavit  in  reply,  in  which  he  stated  that  the  plan 
leferred  to  in  the  deed  of  January,  1827,  Mid  not  show  the  particular  [*24 
sites  or  positions  of  the  buildings  intended  to  be  erected  on  the  Pitt* 
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viile  estate,  but  described  merely  the  walks,  drives  and  pleasure  gronnds ; 
and  showed,  in  a  general  way,  what  part  of  the  estate  was  intended  for  baild- 
ing  ground. 

Mr.  Knighi  Bruce  and  Mr.  Bethell^  in  support  of  the  motion  : — In  addi- 
tion to  the  plan  annexed  to  the  deed  of  January,  1827,  which  regulated  the 
mode  in  which  the  pleasure  grounds,  roads,  pieces  of  water,  d&c,  belonging  to 
the  Pittville  estate,  were  to  be  uted  and  enjoyed  by  Pitt  and  the  proprietors 
of  the  ground  allotted  for  buildings,  there  were  two  other  general  plans  ]  one 
of  which  was  prepared  by  Stokes  in  1832,  and  the  other  was  the  lithographed 
plan.  Those  two  plans  differed,  in  some  respects,  from  each  other.  The 
lithographed  plan,  however,  was  the  only  one  that  was  shown  to  tlie  pablic. 
Copies  of  it  were  hung  up  in  Pitt's  estate-office  and  in  the  pump  room  at 
Pittville,  and  were  distributed  to  solicitors  and  others.  According  to  that 
plan,  (which  was  particularly  known  to  Greed,  during  the  whole  of  the  time 
that  the  transactions  between  him  and  Pitt  were  going  on,)  the  houses  to  be 
erected  on  lots  2,  3,  4  and  6,  were,  all  of  them,  to  have  the  same  line  of  fron- 
tage* In  1833  Stokes  agreed,  with  Pitt,  to  purchase  those  lots ;  and  then  a 
more  particular  plan  was  prepared  and  annexed  to  the  agreement,  according 
10  which,  the  houses  to  be  erected  on  those  lots,  were  to  be  placed  back  twen- 
ty-five feet  and  three  inches  from  the  western  boundary  of  the  lots.  The 
particularitjr  of  that  plan  is  such  as  to  preclude  the  necessity  of  deciding  the 

case  upon  the  general,  lithographed  plan ;  we  do  not,  however,  waive 
[*25]    the  benefit  of  it,  but  insist  that  it  amounted  to  a  representation  *which 

was  binding  on  Pitt.    By  the  agreement  of  April,  1833,  an  equitable 
title  to  the  lots  comprised  in  it,  was  conferred  by  Pitt  on  Stokes.    Stokes 
proceeded  to  erect  Roden  House  and  Segrave  Villa,  on  two  of  those  lots,  in 
accordance  with  the  terms  of  the  agreement  and  the  plan  annexed  to  it. 
Afterwards  Pitt  conveyed  those  two  lots,  to  Stokes,  subject  to  the  stipulations 
of  the  deed  of  January,  1827 ;  and  Stokes  entered  into  covenants,  with  Pitt, 
conformable  to  the  stipulations  contained  in  the  agreement  of  April,  1833. 
Stokes,  afterwards,  became  embarrassed  in  his  circumstances ;  and,  being  un- 
able to  complete  his  agreement  as  to  the  remaining  lots,  he  gave  them  up  to 
Pitt.    Pitt,  therefore,  derived  title,  from  Stokes,  to  the  lots  so  given  up ;  and, 
consequently,  although  he  was  the  landlord,  he  must  stand  in  the  same  posi- 
tion,'with  respect  to  them,  as  a  mere  stranger  would  have  done.    The  cove- 
nants regarding  lots  4  and  6,  ran  with  lots  2  and  3,  and  the  covenants  regard- 
ing lots  2  and  3,  ran  with  lots  4  and  5.    When  Stokes  relinquished  lots  4 
and  6,  he  did  not  mean  to  prejudice  any  right  that  he  had  with  respect  to 
lots  2  and  3 ;  and,  when  he  conveyed  lot  3,  on  which  he  had  built  Roden 
House,  to  the  plaintiff,  all  the  incidents  belonging  to  that  lot  passed  with  it 
The  plaintiff  then,  being  an  assign  of  Stokes,  is  entitled  to  enforce  the  cove- 
nants contained  in  the  agreement  of  April^  1833,  and,  consequently,  to  pre- 
vent Creed  from  proceeding  to  build,  on  lots  4  and  6,  a  house,  which  will 
stand  twelve  feet  in  advance  of  the  plaintiff's  house,  and  which,  it  is  distinctly 
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sworn,  will  be  an  injury  and  annoyance  to  bim,  and  will  deteriorate  or  lessen 
the  value  of  his  house.  In  Keppell  r.  Bailejf{a)  the  lessees  of  certain 
ironworks  'covenanted,  for  themselves,  their  b^irs,  executors,  admin*  [*26J 
istrators  and  assigns,  with  a  railway  company,  so  long  as  they,  their 
executors,  administrators  or  assigns,  should  occupy  the  ironworks,  to  procure 
all  the  limestone,  used  in  the  works,  from  a  certain  quarry,  and  to  convey  it 
ailing  the  railway :  and  liOrd  Brougham,  Chancellor,  held  that  the  covenant 
did  not  run  with  the  land.  There  is,  however,  a  passage  in  the  judgment,  to 
vhich  we  are  anxious  to  call  the  attention  of  the  court,  in  which  his  Lord- 
ship says :  "  Between  the  estates  of  the  occupiers  of  the  ironworks,  and  the 
estates  or  the  persons  of  their  assocfates  in  the  railway  speculation,  with 
whom  they  covenant,  there  is  no  privity ;  no  connection  whatever  of  which 
the  law  can  take  notice.  There  was  no  unity  of  title  in  the  estates  of  the 
contracting  parties :  the  ironworks  and  the  lime-pits  or  railway  did  not  co^e 
to  them,  severally,  from  the  same  owner ;  they  were  not  held  by  th^n,  seve- 
rally, under  the  same  landlord/'  The  ingredients  which  did  not  exist  in  that 
case,  are  found  in  this.  Here,  when  the  agreement  of  1833  was  entered  into, 
both  properties  were  in  the  same  owners. 

The  effect  of  the  deed  of  January,  1827,  was  to  bring  all  the  parties  to  it 
into  one,  common  partnership.  Every  purchaser  who  executed  that  deed, 
became  bound  to  Pitt,  and,  through  him,  to  the  other  purchasers.  Pitt  took 
the  covenants  which  were  entered  into,  with  him,  by  the  purchasers  of  the 
different  portions  of  his  estate,  for  his  own  benefit  and  for  the  benefit  of  all 
those  who  had  dealt  or  might  deal  with  him :  he  is,  therefore,  a  trustee  of 
those  covenants.  By  one  of  the  corenants  in  the  deed  of  1827,  he  bound 
himself  to  require  every  person  witfi  whom  he  should  contract  for  the  sale 
of  any  portion  of  the  building  ground  at  Pittville,  to  enter  into  an 
agreement  not  to  erect  any  messuage  on  any  part  of  the  'ground  which  [*27] 
might  lessen  or  deteriorate  in  value  any  of  the  messuages  then  erected 
or  to  be  therealfker  erected  at  Pittville :  and  covenants  to  that  effect,  were  in- 
serted in  the  agreements  with  Stokes  and  Creed.  Comyn's  Dig.  ;(a)  Lau- 
Tence  Pakenham^s  case  /(ft)  The  Feofees  of  Heriofs  Hospital  v.  Qibson  ;{e) 
Rankin  v.  Huskisaon  j{d)  Squire  v.  Canvpbdl,{e) 

Mr.  Jacob  and  Mr.  Perry ^  for  the  defendant  Creed,  said  that  the  plaintiff's 
counsel  seemed  to  have  lost  sight  of  the  fact  that  all  the  covenants  on  which 
they  relied,  were  entered  into  with  Pitt ;  and  that  he,  being  the  covenantee, 
might  release  the  covenants  or  enforce  them  or  not,  as  he  pleased ;  that,  when 
Stokes  gave  up  lots  4  and  5  to  Pitt,  all  the  covenants  between  them  respect- 
ing those  lots,  were  at  an  end :  that  the  plaintiff's  counsel  were  also  mistaken 
in  contending  that  the  covenants  ran  with  the  different  lots ;  for,  in  fact,  they 

(•)  3  Myl.  &  Keen,  517 ;  see  533  and  544.    See  Uie  obMnrations  on  the  jud^ent  is  9  Sogd. 
Vend.  &  Porch.  471,  dee. 
(6)  Corenant,  B.        (e)  Cited  from  the  Teer  Books  in  2  Myl.  k.  Keen,  539.        (d)  2  Dow.  301. 
(<),Ante,  ToL  4,  p.  13.  (/)  1  MyL  &Crnig,459  ;  see  479. 
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did  not  run  with  the  lots,  but  with  the  pump  room,  in  which  none  of  the 
purchasers  of  lots  had  any  interest :  that  the  plan  was  clearly  intended  to  be 
a  mere  general  plan  and  not  to  be  final ;  for  it  was  impossible  that  so  exteo- 
sive  an  undertalcing  as  the  formation  of  a  new  town,  with  public  walks, 
roads  and  other  convenienoes,  could  be  carrif^  into  execution,  without  altera- 
tions being  necessary,  from  time  to  time,  in  some  part  of  the  origioal  plan, 
and  that,  by  the  terms  of  the  deed  of  January,  1827,  the  power  of  sanction- 
ing such  alterations,  was  vested  in  Pitt :  that  Pitt,  himself,  was  not  prohi- 
bited from  'building  on  the  estate  in  any  manner  he  thought  fit :  and  the 
covenant,  which  had  been  relied  on,  in  the  deed  of  1827,  applied  only 
[*28]     to  ^purchasers  of  lots,  not  to  lessees  under  a  building  lease  for  ninety* 
nine  years.    Roper  v.  Williams  j{a)  The  Duke  of  Bedford  v.  Tht 
Truslees  of  the  British  Museum>(b) 
No  counsel  appeared  for  the  defendant  Pitt. 

^Ir.  Knight  Bn^ce,  in  reply,  ^d  that  although  the  covenant  in  the  deed 
of  1827,  was  entered  into  with  Pitt,  his  heirs  and  assigns,  owners,  for  the 
time  being,  of  [the  pump  room,  yet  that  covenant  would  not  run  with  the 
pump  room,  because  it  was  not  intended  to  benefit  the  owners  of  it,  but  the 
owners  of  the  other  lands ;  and  that  if  Ktt  himself  had  chosen  to  build  on 
the  estate  in  a  manner  not  sanctioned  by  the  covenant,  he  would  have  com- 
mitted a  fraud  on  the  covenant. 

The  Vice-chancellor: — In  this  case,  ii  the  plaintiff  is  entitled  to  the 
relief  which  he  asks  by  his  motion,  it  must  be  on  the  ground  either  of  the 
general  covenants  contained  in  the  deed  of  1827,  or  on  the  ground  of  the 
covenants  which  are  contained  in  the  agreement  of  April,  1833.  With  re- 
spect to  the  covenants  which  are  contained  in  the  agreement  of  April,  1 S33, 
it  is  necessary  to  look  at  the  very  words  of  those  covenants. 

It  appears  that,  in  April,  1833,  Mr.  Pitt  entered  into  an  agreement  with 
Mr.  Stokes,  by  means  of  which  Stokes  was  to  become  the  purchaser  of  lots 
2,  3|  4  and  5,  and  6  and  16 ;  and  the  covenants  Which  Stokes  entered  into 
were :  "  that  the  messuages,  tenements  or  dwdling  houses  to  be  erect- 
[*29]  ed  on  each  of  said  lots  numbered  *2  and  3,  and  the  messuage,  tene- 
ment or  dwelling  house  to  be  erected  on  the  said  lota  numbered  4  and 
5,  shall  be  erected  so  as  to  stand  back,  twenty-five  feet  and  three  inches, 
from  the  west  boundary  of  the  same  respective  lots ;  and  the  messuage,  tene- 
ment or  dwelling  house  to  be  erected  on  each  oi  the  said  lots  numbered  6 
and  16,  shall  stand  back,  respectively,  from  the  west  boundary  thereof,  six 
feet  and  six  inches."  Then  it  was  further  covenanted  that,  as  soon  as  the 
messuage  should  have  been  completed  and  flnidied  on  lots  2,  3,  4  and  o, 
Stokes  should  lay  out  the  ground,  in  the  front  thereof  respectively,  as  orna- 
mental pleasure  gardens,  and  should  fence  the  same  in  with  iron  palisades ; 
and  that  no  erection  or  building,  of  any  kind  whatsoever,  should,  at  any 
time  thereafter,  be  erected  in  front  of  the  respective  messuages,  tenements  or 

{a)  Tarn  Sl  Rum.  IB.  (b)  2  Myl.  Sl  Keen,  553 ;  see  563  and  564. 
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dnreUing  boases,  or  any  or  either  of  them,  therein  before  agreed  to  be  opected 
and  built  as  aforesaid  on  the  pieces  or  parcels  of  land  thereby  agreed  to  be 
sold;  and  that  no  other  erection  or  building,  of  any  kind  whatsoever,  should 
be  erectedi  on  any  part  of  the  said  pieces  or  parcels  of  land  respectively,  be- 
sides the  messuages,  tenements  or  dw'elliiig  houses,  out  offices  and  out  build- 
ings thereinbefore  agreed  to  be  erected  and  built  thereon  respectively  as  afore- 
said, or  any  or  either  of  them,  except  such  as  should  be  approved  of  by  the 
said  Joseph  Pitt,  his  heirs  or  assigns,  or  his  or  their  surveyor  for  the  time 
being :  and  further  that  he,  Stokes,  his  heirs  and  assigns,  should  not  nor 
would,  at  any  time  or  times  thereafter,  do  or  commit  or  permit  or  suffer,  in 
or  OQ  the  same  several  lots  of  land  'thereby  agreed  to  be  sold,  or  any  part 
thereof  respectively,  or  in  any  erection  or  building  to  be  erected  thereon  or  on 
any  part  thereof  respectively,  any  act,  deed,  matter  or  thing  whatsoever,  which 
could,  should  or  might  be  deemed  a  nuisance,  injury  or  annoyance  to, 
or  which  could,  should  or  might  deteriorate  or  lessen  in  value  any    [*30] 
adjoining  or  neighboring  lands  or  property,  or  any  messuages,  tene- 
ments or  dwelling  houses  erected  or  to  be  erected  thereon.    None  of  the  cov- 
enants that  Mr.  Pitt  entered  into  in  that  agreement^  appear  to  me  to  have  any 
relation  to  the  question  between  the  plaintiff  and  the  defendant*    The  agree-* 
meat  is,  on  the  face  of  it,  an  agreement  merely  between  Mr«  Pitt  and  Mr. 
Stokes ;  and  the  very  iSrst  thing  that  struck  me  on  reading  it,  was  that  it 
was  competent  to  Mr.  Pitt,  at  any  time  he  pleased,  to  rdease  Stokes  from  any 
of  the  covenants,  and  to  enter  into  any  other  covenants  which  might  be 
agreed  upon  between  himself  and  Stokes ;  and,  if  Mr.  Pitt  chose  not  to  en- 
ibrce  the  stipulation  as  to  the  mode  of  building  the  houses  at  certain  dis^ 
tances  from  the  west  boundary,  it  seems  to  me  that  he  was  at  liberty  so  to  da 
And,  in  my  opinion,  that  part  of  the  covenant  which  was  most  relied  upon 
in  iavor  of  the  plaintiff,  namely,  the  latter  part,  which  I  have  read,  does 
not  apply  to  the  present  case  at  all ;  because,  when  Mr.  Stokes,  who  was  go- 
ing to  take  lots  2  and  3,  4  and  6,  and  6  and  16,  covenanted  that  he  would  not 
do,  or  permit  or  suffer  to  be  done,  on  the  lots  agreed  to  be  sold,  that  is,  on  all 
those  six  lots,  or  on  any  part  thereof,  or  in  any  erection  or  building  to  be  erected 
thereon  or  on  any  part  thereof  respectively,  any  act,  deed,  matter  or  thing 
whatsoever  which  could  or  should  or  might  be  deemed  a  nuisance,  injury  or 
annoyance  to,  or  which  could,  should  or  might  deteriorate  or  lessen  in  value 
any  adjoining  or  neighboring  lands  or  property,  it  is  quite  clear  that  he  was 
not  covenanting  as  to  the  mode  of  using  lots  2  and  3,  so  as  to  affect  lots  4 
and  5,  or  lots  4  and  5,  so  as  to  affect  lots  2  and  3«    That  part  of  the  covenant 
was  meant  to  apply,  and  does,  in  termsy  apply  only  to  the  use  which 
he  should  make  of  lots  2  and  3,  4  and  5  and  6  and  16,  so  as,  by  *that    [*31  j 
^  of  them,  not  to  affect  other  lands ;  but  there  is  nothing  whatever, 
^ther  in  the  terms  or  in  the  spirit  of  that  part  of  the  covenant,  which  can 
extend  to  restrict  him  in  the  use  of  a  part  of  the  lands  agreed  to  be  sold  to 
him,  so  as  not  to  injure  the  enjoyment  of  other  parts  of  the  same  lands.    If 
Vol.  X.  3 
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he  was  the  purchaser  of  the  whole,  it  would  be  absurd  to  say  that  he  shouid 
be  restricted  in  the  use  of  a  part,  so  as  not  to  injure  the  remainder ;  for  being 
the  owner  of  the  whole,  he  would  not  of  course  use  one  part  so  as  to  iojme 
the  remainder.  In  my  opinion,  therrfore,  no  part  of  this  covenant  in  the 
agreement  of  April,  1833,  is  capable  of  being  made  to  bear  on  the  question. 

Stokes  proceeded  to  erect  a  house  on  each  of  lots  2  and  3 ;  and  in  the 
month  of  December  in  that  year,  a  conveyance  in  fee  simple  was  made  by 
Mr.  Pitt  to  Stokes,  of  the  messuages  on  those  two  lots.    Those  two  messu- 
ages are  particularly  described  in  the  conveyance ;  and,  in  the  description  of 
them,  it  is  stated  that  they  are  bounded,  on  or  towards  the  south,  by  other 
land  purchased  by  the  said  Robert  "Stokes  of  the  said  Joseph  Pitt,  allud- 
ing to  the  land  forming  lots  4  and  6 ;  and  then  there  follows  a  description 
rather  more  extended  of  those  lands ;  and  then,  before  the  habendutn,  these 
words  are  introduced,  as  part  of  the  very  description  of  the  propeity  convey- 
ed:  "  to  be  held  and  enjoyed  upon  the  terms  and  under  and  subject  to  the 
payments,  stipulations  and  restrictions  mentioned  and  contained  in  an  inden- 
ture bearing  date  on  or  about  the  1st  day  of  January,  1827,  being  a  deed  of 
arrangement  for  the  general  management,  d&c.''    Therefore,  there  is  an  ex- 
press reference,  in  this  deed  of  December,  1833,  to  the  original  deed  of  January, 
1827.    Then  there  follows  nothing  more  than  the  usual  covenants 
[*32J    between  a  vendor  and  a  purchaser,  *a8  far  as  the  covenants  of  Hr. 
Pitt  with  Mr.  Stokes  are  concerned ;  and  then  there  come  covenants, 
by  Stokes :  ^'  that  he  will  finish  and  complete  the  houses ;  and,  further,  that  he 
shall  not  nor  will,  at  my  time  or  times  hereafter,  do  or  commit,  or  permit  or 
suffer  to  be  done  or  committed,  in  or  on  the  said  lots  or  pieces  of  ground  or 
either  of  them,  or  in  any  messuage  or  building  erected  or  to  be  erected  there- 
on, any  act,  deed,  matter  or  thing  whatsoever,  which  can,  shall  or  may  be 
deemed  a  nuisance,  injury  or  annoyance  to,  or  which  can,  shall  or  may  de- 
teriorate or  lessen  in  value  any  adjoining  or  neighboring  land  or  property," 
that  is  to  say,  a  covenant,  by  him,  that  he  will  not  so  use  lots  2  and  3,  as  io 
produce  an  injury  to  any  adjoining  land ;  and,  therefore,  that  covenant  would, 
in  terms,  operate  to  prevent  Stokes  from  so  using  lots  2  and  3,  as  to  produce 
an  injury  to  the  lands  comprised  in  lots  4  and  6,  or  the  buildings  to  be  erect- 
ed on  those  lands.    But  it  is  that  covenant  and  not  the  converse  of  it :  and 
the  covenant,  as  it  stands,  is  not  a  covenant  which,  in  terms  or  by  any  con- 
struction, however  forced,  that  can  be  put  upon  it,  can  afford,  to  the  plaintiff, 
any  sort  of  relief:  though  I  admit  that,  if  it  had  been  the  c<mverse,  the  case 
would  have  been  totally  different. 

Then  Stokes  fell  into  difficulties :  and  it  is  represented  that,  in  the  begin- 
ning of  the  year  1835,  he  gave  up  lots  4, 6,  6,  and  16  to  Mr.  Pitt.  And,  that 
there  was  a  complete  relinquishment  and  abandonment,  on  the  part  of  Stokes, 
of  any  further  benefit  of  the  agreement  of  April,  1833,  is  perfectly  manifest 
from  the  fact  that  in  the  year  1839,  Mr.  Pitt  thought  himself  so  entirely  i^Ieas- 
ed,  that  he  actually  entered  into  the  contract  which  was  made  between  him 
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and  Mr.  Creed :  and  it  seems  to  me  that,  it  is  impossible  to  say  that 
1U17  right,  either  at  law  or  in  'equity,  remained  in  him  to  have  any  [*33] 
benefit  from  the  agreement  of  April,  1833,  beyond  that  which  he  had 
deri?ed  from  it  by  means  of  the  conveyance  made  in  December,  1833.  Mr. 
Pitt  himself  then,  virtually,  received  back  the  covenants  in  the  agreement  of 
April,  1833 ;  he,  virtually,  became  in  the  same  situation,  with  respect  to 
Stokes,  as  if  no  portion  of  those  covenants  ever  had  been  made  with  regard 
to  lots  4  and  5.  In  the  year  1838,  Stokes  conveyed  the  house  which  he  had 
boilt  on  lot  3,  to  the  fdaintiff,  Captain  Schreiber ;  and  Captain  Schreiber,  of 
coarse,  will  have  the  benefit  of  all  those  covenants  which,  as  an  assignee  in 
lav,  he  can  have,  under  the  deed  of  December,  1833.[1] 

The  next  question  is  whether,  by  reason  of  the  deed  of  January,  1827,  Cap* 
tain  Schreiber  has  any  right  to  the  relief  he  asks. 

With  respect  to  that  deed,  I  iiave  to  observe,  in  the  first  place,  that  it  is,  on 
(be  face  of  it,  drawn  in  such  a  manner  as  purposely  to  avoid  Ihat  species  of 
dealing  with  respect  to  covenants,  which  for  a  great  number  of  years,  has 
been  introduced  into  the  profession  and  is  perfectly  familiar  to  the  mind  of 
erery  lawyer,  namely  that  mode  of  drawing  a  deed  so  as  to  make  some  one 
person,  or  some  set  of  persons,  covenantees,  for  the  express  purpose  that  they 
mj  be  trustees  of  the  covenants  made  with  them,  for  other  persons  who  are 
either  parties  to  the  deed  or  strangers  to  the  deed.  That  mode  of  de'iling  with 
covenants  has  become  very  general ;  and,  I  believe,  that  no  one  ever  looked 
atany  deed  for  forming  a  voluntary  partnership  (I  mean  one  of  those  com- 
paoies  which  are  commonly  called  joint  stock  compantes)  without  seeing  that 
they  are  all  formed  upon  the  plan  of  having  certain  persons  named 
as  covenantees  for  the  benefit  of  persons  who,  at  large,  may  be  *inter-  [*34] 
ested  in  the  undertaking  which  is  the  subject  of  the  deed.  That  form, 
however,  has  been  avoided  in  this  case :  and  it  seems^  to  me  that  it  never  was 
the  intention  of  Mr.  Pitt  that  any  such  form  should  be  adopted.  It  is  not  to 
be  taken,  as  a  mere  matter  of  observation,  that  the  thing  has  happened  to 
be  so ;  but  I  cannot  but  think,  on  reading  over  the  deed  of  1827,  that  it 
was  expressly  intended,  by  Mr.  Pitt,  that  it  should  be  so ;  because  the  deed 
begins  with  reciting :  "  that  Joseph  Pitt  being  seised  in  fee  simple  of  the  lands 
delineated  in  the  plan  thereunto  annexed,  and  having  it  in  contemplation 
to  establish  a  spa,  at  or  near  the  north  end  of  the  said  lands,  and  to  erect  a 
pump  room,  with  suitable  ponveniences,  at  or  near  the  spot  marked  out  for 
that  purpose  on  the  plan,  and  to  lay  out  the  residue  of  such  lands  for  build- 
ings, and  for  lawns,  pleasure  grounds,  d&c,  lately  caused  the  plan  thereunto 

[1]  A  eoTeoAat  in  a  deed  of  land,  not  to  erect  a  building  on  a  common  or  public  square  owned 
by  the  grantor  in  front  of  the  premises  conveyed,  is  a  covenant  running  with  the  land,  and  passes 
to  a  tubseqaent  grrantee  of  the  premises,  without  any  special  assignment  of  the  covenant.  Trus- 
UtM  of  Watertown  v.  Cowin^  4  Paige,  510.  See  further  as  to  covenants  running  with  the  land, 
Vsa  Horn  v.  Ctmh,  1  Paige,  455.  AHnr  v.  Miller,  S  Paige,  68.  Varick  v.  Brt^gs,  6  Paige,  3S4. 
BncUy  v.  P^im,  I  Sim.  3l  Stu.  449, 455.  n.  2. 
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annexed  to  be  drawn,  whereby  the  mode  in  which  the  whole  of  the  land  was 
intended  to  be  laid  out  and  formed,  and  the  purposes  to  which  the  same  was 
to  be  converted,  appropriated  and  used,  were  pointed  out  and  described,  in 
order  that  the  beauty  and  regularity  of  the  whole  of  the  design  mighi  be,  for 
even  thereafter,  duly  preserved,  subject  only  to  such  alterations  as  should  be 
made  and  approved  of  by  Pitt,  his  heirs  or  assigns,  and  as  should  not  destroy 
the  general  beauty  of  the  same  design."  It  is  quite  plain,  from  that  mere  re- 
cital, that  Mr.  Pitt  never  intended  to  be  absolutely  bound  even  by  that  which 
did  appear  on  the  plan ;  and  it  is  remarkable  that,  although  the  plan  did  mark 
out  whereabouts  the  pool  should  be,  and  where  the  rides  and  the  drives  should 
be,  and  stated  what  plots  of  land  should  be  building  ground,  yet  it  did  not 
point  out,  at  all,  what  should  be  the  form  of  the  buildings  on  the  pieces  of 

building  ground,  nor  how  much  of  each  piece  of  ground  should  be 
[•35]    covered  with  •buildings,  or  any  thing  else,  except,  generally,  that 

there  were  to  be  open  spaces  for  drives,  walks,  plantations,  &c,,  which 
were  made  the  subject  of  the  covenants  in  this  deed  of  1827.  It  must  be 
taken,  therefore,  that  not  only  did  Mr.  Pitt  reserve  to  himself  a  right  to  vary, 
generally,  that  which  was  expressed  in  the  deed ;  but  that  he  kept,  in  his  own 
hands  entirely,  the  mode  of  determining  how  the  pieces  of  land  allotted  for 
buildings,  should  be  covered  with  buildings,  and  what  sort  of  buildings  they 
should  be  covered  with,  and  everything  else  that  related  to  the  buildings. 

It  was  said  that  the  whole  of  this  deed  is  a  bubble,  if  it  be  allowed  to  be 
dealt  with  in  the  manner  in  which  it  is  now  proposed,  by  Mr.  Pitt,  to  deal 
with  it  in  respect  of  lots  4  and  5.  But  I  cannot  say  that  I  exactly  agree  to 
that  proposition  ;  because,  in  the  first  place,  this  deed  covenants,  generally, 
that  there  shall  be  plantations,  walks,  lawns  and  conveniences  of  that  kind ; 
and  Pitt  expressly  covenants  that,  when  he  has  laid  them  out,  he,  his  heirs 
and  assigns  will,  from  time  to  time  and  for  ever  thereafter,  or  after  the  lands 
should  have  been  so  laid  out,  formed,  finished  or  completed  as  aforesaid,  at 
his  and  their  own  costs  and  charges,  in  all  things  well  and  effectually  repair, 
and  keep  in  repair,  and  in  good  order  and  condition,  the  said  roads,  ways, 
rides,  drives,  walks,  footpaths,  lawns,  promenades,  pleasure  grounds,  planta- 
tions, &c.  It  is  quite  plain,  therefore,  that  a  mode  of  dealing  with  the  land 
which  would  go  directly  to  destroy  those  lawns,  promenade?,  &c.,  never 
could  be  permitted ;  because  any  one  of  the  persons,  parties  to  the  deed,  might 
have  a  remedy,  as  well  by  action  of  covenant  as  by  bill  in  equity,  to  restrain 

Mr.  Pitt,  his  heirs  or  assigns,  from  any  generardealing  with  the  land 
[•36]    which  would  have  the  effect  of  destroying  those  promenades  •and 

plantations.  If,  for  instance,  it  were  said  that  Mr.  Pitt  would  be  at 
liberty  to  erect,  on  some  vacant  part  of  this  building  ground,  a  manufactory 
for  making  alkali;  it  is  quite  plain  that  the  process  of  manufacturing  it 
would  destroy  the  trees  and  shnibs  in  the  plantations,  promenades,  and 
pleasure  grounds  ;  and  I  apprehend  that  such  a  use  as  that,  would  be  prohi- 
bited by  this  court.    It  is  observable  that  there  is  another  covenant  about 
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the  use  of  the  roads,  &c.  I(  is  expressed  that  the  parties  who  covenant 
with  Pitt:  '^  shall  have  full  liberty,  at  their  freewill  and  pleasure,  to  use, 
either  on  foot  or  on  horseback,  and  with  horses,  carts  and  carriages,  accord-- 
ing  to  the  nature  thereof  respectively,  all  and  every  the  said  roads,  ways, 
rides,  drives,  &c.f  save  only  that  none  of  the  said  roads,  which  in  the  same 
map  or  plan  are  dilineated  or  marked  with  the  letier  K,  shall  be  used  for 
timber  carriages,  wagons,  carts  or  any  such  like  carriaores,  but  that  such 
timber  carriages,  wagons,  carts  and  such  like  carriages,  and  all  coals,  ashes, 
manure,  rubbish,  soil,  building  materials  and  other  heavy  goods  and  articles, 
shall  be  taken  to  and  from  the  said  land,  along  some  or  one  of  the  back 
loads  set  out  and  delineated  in  the  said  map  or  plan,  and  therein  marked 
respectively,  with  the  letter  S.,,  except  so  far  as  it  may  be  actually  necessary*, 
for  want  of  other  access,  so  to  use  some  part  or  parts  of  such  carriage  roads 
in  respect  of  any  of  the  said  land."  So  that  it  is  perfectly  plain,  on  the  face  of 
this  deed,  that  there  is  sufficient  express  stipulation  that  the  land,  generally 
^king,  shall  be  used  for  the  purpose  of  pleasure  and  the  personal  accom- 
modation and  convenience  of  the  inhabitants  of  the  houses,  and  shall  not  be 
allowed  to  be  destroyed  by  the  introduction  of  manufactories,  or  the  convey- 
aooe  of  heavy  goods :  and,  therefore,  I  do  not  think  that  this  deed  can 
be  jostly  characterized  as  a  *mere  bubble,  there  being  sufficient,  in  the  ["37] 
corpus  of  it,  to  enable  all  those  who  should  have  an  interest  in  the 
land,  to  prevent  Mr.  Pitt,  his  heirs  and  assigns,  if  they  ever  should  be  so 
foolishly  inclined,  from  perverting  thij  Pittville  estate  to  any  other  purpose 
than  that  to  which  the  mere  contemplation  of  the  plan  shows  it  was  intended 
to  be  appropriated. 

Then,  after  those  general  covenants  about  the  use  to  be  made  of  the  roads, 

&c.,  Mr.  Pitt  covenants :  "  that  he,  his  heirs  and  assigns  shall  and  will,  in 

every  agreement  which  should  thereafter  be  entered  into  by  him,  or  them,  for 

the  sale  of  any  part  of  the  land  or  ground  which  has  been  so  laid  out  for 

bailding,  i^uire  that  the  purchasers  shall,  by  covenant  or  agreement  with 

him,  his  heirs  or  assigns,  owners  for  the  time  being  of  the  intended  pump 

mom;  bind  themselves,  their  heirs,  executors,  administrators  and  assigns,  not 

to  erect  any  messuage  or  tenement,  on  any  part  of  the  ground  at  Pittville, 

which  shall  or  may  lessen  or  deteriorate  in  value  any  other  of  the  messuages 

now  erected  or  hereafter  to  be  erected  at  Pittville,  and  not  to  carry  on  any 

manufactory,  trade,  &c."    Now  the  first  observation  which  strikes  me,  and 

which  struck  me  from  the  time  when  I  first  read  that  covenant,  is  that  it  is 

an  extremely  difficult  one  for  a  court  to  deal  with  (that  is  to  say)  in  the  way 

of  giving  relief  upon  it :  because,  if  a  house  has  once  been  built  upon  a  plot  of 

groand,  it  is  very  difficult  to  say  that  building  a  house  on  an  adjoining  plot  of 

ground,  does  not,  in  some  degree,  deteriorate  the  value  of  the  first  house.    It 

is  perfectly  plain,  however,  that  it  never  was  the  intention  that  the  covenant 

should  have  that  construction :   because  the  deed,  itself,  sets  out  with  a 

sufficient  manifestation  of  an  intention  that  all  the  ground  which,  on  the 
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[*38]  map,  is  designated  as  building  *grouad,  should,  at  some  time  or  olher, 
be  covered  with  buildings ;  and,  of  course,  one  house  must  be  built  at 
one  time,  and  another  house  at  a  subsequent  time ;  and,  thereforet  the  mere 
building  of  a  house  which  would  necessarily  deteriorate,  in  some  measure, 
the  value  of  the  house  that  was  first  built,  never  could  be  considered  as  a 
breach  of  the  covenant. 

Then  it  was  said  that  the  value  of  one  of  the  bouses  which  Stokes  has 
built,  is  deteriorated  and  lessened  in  value,  because,  on  an  adjoining  plot  of 
ground,  another  house  is  built  with  its  front  twelve  feet  in  advance  of  the 
front  of  the  first  house.  I  am  willmg  to  admit  that,  prima  fctde^  that  is  so 
in  some  degree ;  but,  possibly,  it  may  produce  a  benefit ;  because  the  house 
which  is  advanced  so  as,  in  an  angular  way,  to  come  before  the  front  of  ano- 
ther house,  may  have  the  effect  of  sheltering  and  protecting  that  other  house 
in  a  manner  beneficial  to  it.  I  make  that  observatbn  with  reference  to  a 
part  of  this  town  which  has  lately  been  built  upon,  where  one  of  the  advan- 
tages of  the  houses  has  been  stated  to  be  that  they  do  recede  so  as  to  be  pro- 
tected by  houses  on  the  east.  I  allude,  particularly,  to  the  houses  in  Hyde 
Park  Gardens,  where  the  circumstance  that  they  do  so  recede  is  stated  to  be 
an  advantage  to  them ;  because  they  are  materially  protected  by  the  buildings 
which  project  to  the  east.  I  can  conceive,  therefore,  that,  in  many  cases,  the 
advance,  in  the  way  in  which  the  house  on  lot  4  is  intended  •  to  be  advanced, 
that  is,  angularly  in  respect  of  the  fronts  of  the  houses  on  lots  2  and  3,  may 
be  an  advantage. 

But,  in  judging  of  the  meaning  of  the  parties,  you  must,  to  a  certain  extent, 
look  at  what  was  actually  done.  Now,  first  of  all,  the  plan  was  made 
[*39]  which  merely  represented,  generally,  what  was  to  be  building  Aground; 
'  and  then  another  plan  was  made  which  showed  that  the  hou^ies  to  be 
built  on  lots  2  and  3  and  4  and  5,  were  to  be  in  a  position,  with  respect  to 
Segrave  place,  in  which  they  do  not  now  stand  nor  are  intended  to  stand. 
This  shows  that  it  was  the  intention  of  Mr.  Pitt,  from  time  to  time,  to  exer- 
cise a  discretion  about  the  n?ode  in  which  any  of  the  buildings  might  be  made 
to  advance,  or  might  be  made  to  recede ;  and  I  cannot  but  think  that  this 
covenant,  standing  as  it  does,  can  be  hardly  said  to  be  a  covenant  which 
would  authorize  this  court  to  interfere  in  respect  of  the  proposed  advance  of 
the  house  about  to  be  built  on  lot  4. 

Supposing,  however,  that  it  were  so,  then  there  is  this  further  to  be  con- 
sidered, namely,  whether  the  plaintifi*  stands  in  a  situation  so  as  to  be  able  to 
take  advantage  of  the  covenant.  Now  it  is  quite  plain  that,  when  Mr.  Stokes 
took  his  conveyance  in  December,  1833,  he  never  intended  to  bind  Mr.  ^'^^^ 
if  he,  Stokes,  did  not  proceed  with  the  buildings,  as  it  was  then  intended  he 
should,  on  lots  4  and  6,  to  take  care  that  those  lots  should  be  built  on  in  the 
same  manner  as  Stokes  had,  by  his  agreement  of  April,  1833,  contracted  to 
build  on  them.  On  that  subject  the  deed  of  December,  1 833,  b  totally  silent  : 
that  deed  is  constructed,  with  respect  to  anything  that  regarded  lots  4  and  5 
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just  in  the  same  raaonep  as  if  Stokes  had  supposed  that  he  was  himself  to 
complete  the  agreetnent  of  April,  1833.  It  does  not  in  any  manner  refer  to 
the  contingency  which  did  happen,  namely  that  he  might  not  complete  the 
agreement,  and  tliat  the  dominion  over  lots  4  and  6  would  revert  to  Mr.  Pitt. 
When  Stokes  gave  up  the  land  comprised  in  lots  4  and  6,  he  gave  it  up 
generally.  No  stipulation  was  then  made,  between  him  and  Mr.  Pitt, 
as  to  any  dealing  by  Mr.  Pitt,  his  heirs  or  assigns,  with  that  ^portion  [MO] 
of  the  estate ;  but  the  matter  was  left  to  remain,  entirely,  on  the  foot* 
ing  on  which  the  conveyance  of  December,  1833,  had  placed  it. 

I  can  easily  understand  that,  when  Mr.  Stokes  was  dealing  with  Captain 
Schreiber,  he  might  have  hod,  in  his  mind,  the  contents  of  the  agreement  of 
April,  1S33,  and  might  have  held  out,  to  Captain  Schreiber,  that  the  intention 
was  to  have  the  houses  on  lots  4  and  5  built  according  to  the  stipulations  of  the 
agreement  of  April,  1833.  But  then  I  ask  what  was  there  to  bind  Mr.  Pitt 
to  have  the  houses  built  according  to  those  stipulations? 

It  seems  to  me,  therefore,  inasmuch  as  Captain  Schreiber  can  claim  only 
under  Stokes,  and  that  Stokes  has  not  taken  any  stipulation,  from  Mr.  Pitt,  for 
enforcing,  as  against  Mr.  Pitt,  that  stipulation  which  Mr.  Pitt  might  have  en- 
forced as  against  Stokes,  that  the  matter  is  left  at  large.  And  I  do  not  see  how, 
by  any  possibility,  Captain  Schreiber  can  avail  himself  of  the  benefit  of  that 
coFoiant  contained  in  the  deed  of  January,  1827,  which  his  counsel  have  so 
much  relied  on,  evcm  supposing  that,  under  that  covenant,  he  had  the  right 
which  he  claims.  His  rights  depend  upon  the  conveyance  that  was  executed 
to  him  by  Stokes ;  and  unless  it  can  be  made  out  that  Captain  Schreiber  is, 
in  any  sense,  an  assignee  of  the  benefit  of  the  covenants,  or  a  cestuique  trust 
of  the  covenants  contained  in  the  deed  of  January,  1827,  it  appears  to  me  that 
it  is  quite  impossible  to  grant  him  relief:  and  I  confess  that  from  the  first,  it 
seemed  to  me  that  he  had  an  extremely  difilcult  case  to  maintain :  and,  upon 
the  best  consideration  that  I  can  give  it,  I  think  that  the  case  is  not  maintain- 
able in  a  court  of  equity. 

Motion  refused  without  cost8.(o) 


*HuLKE3  V.  Day. — Hulkes  v.  Newton.  [Ml] 

1840 :  30Ui  NoYember.— Construction  ;  I  and  3  Vict,  c  110,  and  3  and  4  Vict  c  89 ;  Judgment 
Creditor  ;  Stop-order ;  Practice. 

Si4>ck  standing  in  the  Accountant  Generars  name  to  the  aeparate  account  of  a  party  against  whom 
a  jadgment  debt  has  been  recovered,  maybe  charged,  under  1  and  2  Vict.  c.  110,  with  the  debts 
but  the  charging  order  must  be  made,  not  by  a  Judge  in  equity,  but  by  a  Judge  at  common  Jaw : 
and,  although  such  order,  in  terms,  charges  the  stock,  it  affects  only  the  interest  of  the  debtor  ia 
the  stock,  and,  therefore,  does  not  not  interfere,  with  the  rights  of  prior  incumbrancers. 

A  court  of  equity  will  make  a  stop-order,  as  auxiliary  to  the  charging  order. 

A  party  intending  to  apply  for  a  stop-order,  must  giro  notice  of  his  application  to  all  other  persons 
having  like  orders  on  the  fund. 

The  defendant  Charles  Day,  being  entitled  on  attaining  twenty-three 

(a)  See  Whitman  ▼.  Otftson,  ante,  toL  is.  p.  196. 
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to  several  sums  of  stock  standing  in  the  name  of  the  Accountant  General  in 
trust  in  these  causes,  to  his  separate  account,  mortgaged  them,  after  he  had 
attained  twenty-one  but  before  he  had  attained  tventy-tfaiee,  to  two  ladies 
named  Taverner ;  and  afterwards  made  a  voluntary  settlement  of  them,  sub- 
ject to  the  mortgage,  on  himself  and  any  wife  and  children  whom  he  might 
thereafter  have.  The  Misses  Taverner  first  obtained  an  order  that  the  stuns 
of  stock  should  not  be  transferred  or  disposed  of  without  notice  to  them,  and 
then  filed  a  bill  to  have  the  benefit  of  their  security.  In  January,  1840.  J. 
Williams,  who  had  recovered  judgment  in  an  action  against  C«  Day  for  7061., 

obtained  an  order  from  the  Yice-Chancellor,  imder  1st  and  2d  Yict.  c. 
[*42]    1 1 0,  s.  14,(a)  directing  that  the  several  sums  *of  stock  before  menticm- 

ed,  should  stand  charged  with  the  payment,  to  Williams,  of  the  706{. 
and  interest.  In  April,  1840,  that  order  was  discharged  on  the  appUcation  of 
C.  Day,  the  Lord  Chancellor  having  decided,  in  another  case,  that  the  words, 
<<  a  Judge  of  one  of  the  superior  courts  "  used  in  the  14th  section  of  the  act 
meant  a  Judge  of  one  of  the  superior  courts  of  common  law.  Accordingly  in 
May,  1S40,  Williams  obtained,  from  Mr.  Baron  Rolfe,  first  an  order  nisi,  and, 
subsequently,  an  order  absolute,  charging  the  sums  of  stock  with  the  pay- 
ment to  him  of  the  706/.  and  interest ;  and,  afterwards,  he  presented  a  peti- 
tion in  the  above  causes,  praying  that  none  of  those  sums  might  be  transfer- 
red, sold  out  or  otherwise  disposed  of  without  notice  to  him. 

The  Misses  Taverner  and  the  trustees  of  die  voluntary  settlement,  who 
had  obtained  similar  orders,  were  served  with  copies  of  the  petition,  the  Vice- 
Chancellor  having  ruled  that,  where  an  application  was  intended  to  be  made 
for  a  stop-order,  every  person  who  had  obtained  a  similar  order  with  respect 
to  the  same  fund,  must  have  notice  of  the  application. 

*Mr.  Knight  Bruce  and  Mr.  Chapman  Barber  in  support  of  the 
[M3]    petition : — If  any  doubt  could  be  entertained  as  to  whether  the  1  and  2 

Yict  c.  1 10,  extended  to  stock  standing  in  the  name  of  the  Accountant 
General,  it  is  wholly  removed  by  3  and  4  Yict.  c.  82,  which,  after  reciting  the 
14th  section  of  1  and  2  Yict.  c.  110,  declares  and  enacts  that  the  aforesaid 
provisions  of  the  said  act  shall  be  deemed  and  taken  to  extend  to  the  interest 
of  any  judgment  debtor,  whether  in  possession,  remainder  or  reversion,  and 
whether  vested  or  contingent,  as  well  in  any  such  stocks,  funds,  annuities  or 

(a)  This  section  is  asfoUows :  "  tliat  if  any  person  against  whom  any  judgment  shall  hare  been 
entered  up  in  any  of  her  Majesty's  superior  courts  at  Westminister,  shall  hare  any  gOYemment 
stock,  Ainds  or  annuities,  or  any  stock  or  shares  of  or  in  any  public  company  in  England  (whether 
inoorporat#d  or  not)  standing  in  his  name  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior  courts,  on  the  application  of  any  judgment 
creditor,  to  order  that  such  stockf  Amds,  annuities  or  shares,  or  such  of  them  or  such  part  thereof, 
respectiYcly,  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount  for  whicb 
judgment  shall  haTe  been  so  recovered,  and  interest  thereon  ;  and  such  order  shall  entitle  the  judg- 
ment creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been  made, 
in  his  favor,  by  the  judgment  debtor ;  provided  that  no  proceedings  shall  be  taken  to  have  the  bene, 
fit  of  such  chaige,  until  after  the  expiration  of  six  calendar  months  firom  the  date  of  such  order.*' 
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shares  as  aforesaid,  as  also  in  the  dividends,  interest  or  annual  produce  of  any 
sQch  stock,  funds,  annuities  or  shares ;  and,  whenever  any  such  judgment 
debtor  shall  have  any  estate,  right,  title  or  interest,  vested  or  contingent,  in 
possession,  remainder  or  reversion,  in,  to  or  out  of  any  such  stock,  funds,  an- 
Qoities  or  shares  as  aforesaid,  which  neir  are  or  shall  liereafter  he  standing^ 
iu  the  name  of  the  Aceountant  General  of  the  Court  of  Chancery ^  or  the 
Accountant  General  of  the  Court  of  Exchequer,  or  in,  to  or  out  of  the  divi- 
dends, interest  or  annual  produce  thereof,  it  shall  be  lawful  for  such  Judge  to 
make  any  order  as  to  such  stock,  funds,  annuities  or  shares,  or  the  interest 
difidends  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judgment  debtor :  provided  always 
that  no  order  of  any  Judge  as  to  any  stock,  funds,  annuities  or  shares  stand- 
in  the  name  of  the  Accountant  General  of  the  Court  of  Chancery  or  the  Ac- 
ooaotant  General  of  the  Court  of  Exchequer,  or  as  to  the  interest,  dividends 
or  annual  produce  thereof,^shall  prevent  tlie  Governor  and  Company  of  the 
Bttnk  of  England,  or  any  public  company,  from  permitting  any  trans^ 
ferof  such  stocks,  funds,  annuities  or  *shareff,  or  payment  of  the  inter*  [Mi] 
est,  dividends  or  atmual  produce  thereof,  in  such  manner  as  the  Court 
of  Chancery  or  the  Court  of  Exchequer  respectively  may  direct,  or  shall  have 
any  greater  etfect  than  if  sueh  debtor  had  charged  such  stock,  funds,  annui- 
ties or  shares,  or  the  interest,  dividends  or  annual  produce  thereof,  in  favor  of 
the  judgment  creditor,  with  the  amount  of  the  sum  to  be  mentioned  in  any 
such  order, 
Mr.  Spence  and  Mr.  Rasch  appeared  for  the  Misses  Taverner, 
Mn  Wigram^  TAu  Norton  and  Mr.  ^hadwell  for  the  trustees  of  the  settle* 
ment. 

Mr.  Jacob  and  Mr.  Purvis  for  C.  Day  :~The  question  which  arises  on  the 
1  and  2  Vict.  chap.  110,  is  whether  the  provisions  of  that  act  apply  to  any 
stock  except  such  as  the  judgment  debtor  has  the  entire  interest  in.  The 
14th  section  speaks,  merely,  of  stock,  d^c,  standing  in  the  debtor's  name  in 
his  own  right,  or  in  the  name  of  any  person  in  trust  for  him ;  and  the  next 
section,  which  it  is  material  to  look  at  with  reference  to  this  question,  con* 
tains  the  same  expressions,  and  enacts  that  the  Judge's  order  shall  restrain 
the  Governor  and  Company  of  the  Bauk  from  permitting  a  transfer  of  such 
stock ;  but  it  does  not  direct  that  any  persons  except  the  debtor  and  the 
Governor  and  Company  of. the  Bank,  shall  be  served  with  notice  of  the  oide^ 
nisi  It  is  plain,  therefore,  that  the  act  does  not  contemplate  stock  in  which 
any  person  besides  the  judgment  debtor  has  an  interest;  for,  were  it  other- 
wise,  it  would  not  have  spoken,  as  it  does,  of  the  entirety  of  the  stock,  and 
have  directed  that  the  order  should  restrain  the  Bank  from  permitting  a 
transfer  to  be  made  to  any  other  person.  If  the  act  *had  been  meant  to  [•45] 
apply  to  stock  in  which  the  debtor  had  only  a  partial  interest,  it  would 
have  been  ui^ust  to  enact  that  the  order  should  restrain  the  Bank  from  perr 
milling  a  transfer  to  be  made  to  the  other  persons  having  an  interest  in  the 
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stcck,  without  their  having  been  served  with  the  order  nisi.  The  lOth  sec- 
tion of  the  statute  of  frauds,  which  is  in  pari  materic^  has  been  held  to 
apply  only  to  cases  of  simple  trust.    Doe  v.  GreenhUtia) 

Secondly :  stock  standing  in  the  name  of  the  Accountant  General,  is  not 
within  the  1  and  2  Vict.  c.  110.  Stock  so  circumstanced,  was  first  made 
subject  to  the  provisions  of  that  act  by  3  and  4  Vict.  c.  82.  That  act  did  not 
receive  the  royal  assent  until  the  7th  of  August,  1840 ;  and  it  has  no  retro- 
spective operation.  It  recites  the  14th  section  of  the  first  mentioned  act,  and 
that  doubts  had  been  entertained  whether  the  provisions  of  that  eection  ex- 
tended to  the  cases  after  mentioned :  and  then  it  declares  and  enacts  that 
those  provisions  shall  be  deemed  and  taken  to  extend  to  the  interest  of  any 
judgment  debtor,  whether  in  possession,  remainder  or  reversion,  and  whether 
vested  or  contingent,  as  well  in  any  such  stocks,  funds,  &c.,  as  aforesaid,  as 
also  in  the  dividends,  interest  or  annual  produce  of  any  such  stock,  funds, 
&c.  So  far  it  is  declaratory  of  the  meaning  of  the  former  act.  Then  it  go?s 
on  to  provide,  by  a  distinct  enactment,  as  to  stock  standing  in  the  nnme  of  the 
Accountant  General,  which  had  been  omitted  in  the  former  act :  and  it  says 
that,  whenever  any  such  judgment-debtor  shall  have  any  estate,  risjht,  title  or 

interest,  vested  or  contingent,  in  possession,  remainder  or  reversion 
*46]    in,  to  or  out  of  any  such  stocks,  funds,  &c.,  as  aforesaid,  'which  now 

are  or  shall  hereafter  be  standing  in  the  name  of  the  Accountant  Gen- 
eral, or  the  dividends,  interest  or  annual  produce  thereof,  it  shall  be  lawful  for 
such  Judge  to  make  any  order  as  to  such  stock,  funds,  d&c,  or  th^  interest,  &(?., 
thereof,  in  the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a 
trustee  of  such  judgment  debtor.  Then  it  provides  that  no  order  of  anv 
Judge  as  to  any  stock,  &c.,  standing  in  the  name  of  the  Accountant  General,  or 
as  to  the  interest,  (tc,  thereof,  shall  prevent  the  Bank  from  permitting  any 
transfer  of  such  stock,  &c.,  or  payment  of  the  interest,  &c.,  thereof  in  such  man. 
ner  as  the  court  may  direct,  or  shall  have  any  greater  effect  than  if  such 
debtor  had  charged  such  stock,  &c.,  or  the  interest,  &c.,  thereof,  in  favor  of 
the  judgment  creditor,  with  the  sum  mentioned  in  the  order.  That  proviso 
was  introduced,  into  the  act,  in  order  to  enable  the  Judge  at  common  law  to 
make  an  order  without  interfering  with  the  rights  of  other  parties  having  an 
interest  in  stock  standing  in  the  Accountant  GeneraPs  name.  Supposing, 
therefore,  that  this  act  has  a  retrospective  operation,  the  order  made  by  Mr. 
Baron  Rolfe  is  clenrly  erroneous ;  for  it  charges  the  stock,  and  not  C.  Day's 
interest  in  the  stock,  with  the  judgment  debt — [The  Vice-Chancellor:— 
Would  not  Mr.  Baron  Rolfe's  order,  of  itself,  prevent  a  transfer  of  the  stock?] 
Certainly  it  would ;  and,  therefore,  if  we  concede  that  the  construction  of  the 
acts  which  the  petitioner's  counsel  contend  for,  is  correct,  the  order  now 
sought  to  be  obtained  is  unnecessary. 

Mr.  Knight  Bruce,  in  reply,  said  that  the  1  and  2  Yict  c.  6,  s.  110,  was  a 
remedial  act,  and,  therefore,  ought  to  be  construed  so  as  to  suppress  the  mis- 

(a)  4  Bmi.  6l  Aid.  664. 
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chief  and  advance  the  remedy  ;(a)  that  the  object  of  the  act  was  to  give 

to  ^creditors  a  more  extensive  remedy  against  the  chattels  of  their    [*47] 

debtors,  than  they  had  at  common  law ;  that  the  words  used,  in  the  3 

and  4  Yict  c.  82,  with  reference  to  the  former  act,  were,  "  shall  be  deemed 

and  taken  to  extend  to  the  interest  of  any  judgment  creditor,"  which  meant, 

''  shall  be  so  construed  as  to  extend,  &c." 

The  Vice*ChancelIor  said  in  the  course  of  the  reply,  that,  if  the  words  in 
the  second  act,  had  been,  "  shall  be  taken  to  extend,"  it  might  have  been 
said  that  that  act  was  intended  to  have  a  future  operation ;  but  that  the  words 
veie, "  shall  be  deemed  and  taken  to  extend,"  which  necessarily  gave  it  a 
retrospective  eflect.[l] 

His  Honor  delivered  judgment  as  follows : — ^The  first  question  is  whetlier 
a  stopK>rder  is  to  be  made  upon  this  petition. 

Bdbre  the  second  act  passed,  I  had  occasion  to.  speak  to  the  Lord  Chan- 
cellor, on  the  subject  of  the  first  act ;  and  I  distinctly  understood,  from  his 
Lordship,  that  it  was  the  intention  of  the  legislature  that  any  order  which 
should  have  the  effect  of  making  a  charge  on  stock  standing  in  the  name  of 
the  Accountant  General,  should  be  made,  not  by  a  Judge  of  this  court,  but  by 
a  Jadge  of  the  courts  of  law ;  but  the  Lord  Chancellor  never  expressed  a 
doabt  that  the  Judges  of  the  courts  of  common  law,  might  make  orders 
which  would  charge  stock  standing  in  the  name  of  the  Accountant  General^ 
ia  which  the  party  sought  to  be  charged  had  an  interest ;  and  it  is  clear  to 
me,  that,  if  there  was  any  such  doubt,  it  is  removed  by  the  subsequent  act, 
which  does  both  declare  and  define  what  shall  be  the  construction  of  the 
former  act. 

*It  appears  to  me  that  the  case  cited  from  4  Barn.  &,  Aid.,  has  no  [*4S] 
application  to  the  present  case ;  because,  there  the  question  was,  whether, 
uDder  the  10th  section  of  the  statute  of  frauds,  certain  lands  were  liable  to 
a  debt  due  to  a  judgment  creditor.  Those  lands  had  been  vested  in  trustees 
for  a  term  of  ninety-nine  years,  in  trust  to  secure  an  annuity  to  a  lady  for 
her  life,  and  subject  thereto,  in  trust,  to  permit  the  settlor  to  receive  the  rents 
with  the  ultimate  tnist  for  the  settlor  who  was  the  debtor.  Now,  I  can  per- 
fectly understand,  that  there  the  term  did  interfere  with  the  possession  of  the 
settlor,  in  whose  favor  the  ultimate  trust  was  declared :  and,  on  the  plainest 
construction  of  the  statute  of  frauds,  that  case  was  rightly  decided  by  the 
Judges  of  the  King's  Bench. 

It  seems  to  me  that,  in  a  case  where  the  Accountant  General  holds  a  fund 
in  trust  for  A.  and  other  persons,  he  is  a  trustee  for  A.  and  those  other  per- 
sons ;  and,  if  A.'s  interest  in  the  fund  is  subject  to  a  charge,  I  see  no  reason 
why  that  circumstance  should  prevent  an  order  being  made,  under  the  act, 

(a)  1  Black.  Comment  86. 

[I]  At  to  retrospective  ttatutei,  see  Vaudry  ▼.  Geddeg,  1  Rubs.  Sl  M;  208,  and  note  2,  ibid, 
3  Roa.  422,  n.  h ;  where  a  number  of  American  cases  on  the  subject  are  referred  to. 
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to  charge  the  fund*  Then  comes  the  second  act  which  recites  that  doubts 
had  arisen*  [His  fionor  here  read  the  first  section  of  the  3  and  4  Vict.  c. 
82.]  NoW)  t^hatever  length  of  time  may  have  elapsed  between  the  date  of 
Mh  Baroh  Aolfe's  order,  and  the  raising  of  this  tjuestion,  if  I  find  a  second 
act  .declaring  that  the  first  act  shall  be  deemed  and  taken  to  elrtend  to  a  par- 
ticular subject,  I  think  it  must  be  deemed  and  taken  to  have  extended  to  that 
tJlibject  from  the  time  when  the  first  act  was  {)assed.  The  second  act  is 
a  statutory  explanation  of  the  firsl.[l]    The  latter  part  of  the  first  section  of 

the  second  act,  goes  on  to  declare  that,  whenever  tlie  judgment  debtor 
[*49]    shall  have  *any  estate,  right,  title  Or  interest,  Vested  or  contingent,  ia 

possession,  remainder  or  reversion,  in,  to  or  out  of  atiy  stock  standing 
in  the  najne  of  the  Accountant  General,  or  in,  to  or  out  of  the  dividends,  in- 
terest or  annual  produce  thereof,  it  shall  be  lawful  for  the  Judge  to  make  any 
order  as  to  such  stock,  ot.  the  interest,  dividends  or  annual  produce  thereof, 
in  the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a  trustee 
of  such  judgment  debtor.  So  that  the  true  meaning  was  that)  whether  the 
interest  of  the  debtor,  in  stock  standing  in  the  name  of  the  Accountant 
General,  was  in  possession,  remainder  or  reversion,  the  first  act  should 
equally  apply.  Independently,  however,  of  the  second-  statute,  the  liord 
Chancellor  was  certainly  of  opinion  that  the  first  act  did  apply  to  stock 
^  standing  in  the  name  of  the  Accountant  General. 

Then  it  was  said  that  Mr.  BanDU  Rolfe's  order  is  wrong  because  it  is  too 
extensive.  Thai  order  declares  that  the  fund  in  question  shall  stand  charged 
with  the  payment  of  706/. ;  and  therefore^  it  does,  in  terms,  apply  to  the 
whole  fund.  But,  though  it  is  void  as  to  a  party  who  has  a  prior  interest  in 
the  fund,  it  Would  be  harsh  to  say  that,  because,  at  the  time  when  it  was 
made,  C.  Day  had  not  the  exclusive  interest  in  the  fund,  it  shall  not  extedd  to 
the  interest  which  he  then  had.  It  follows,  therefor^  as  a  matter  of  course, 
that  the  stopK)rder  must  be  made  >  but  the  Misses  Taverner  must  be  excepted 
out  of  it. 

[1]  "  St«tote6  ar6  aim  to  be  ^oaArued  iii  reference  to  the  law  as  it  oxistcd,  or  was  tnppoaed  to 
e»at  at  the  time  of  making  such  atatatee.  Thus,  if  certain  expressioni  in  a  statute,  have  a  ■ettle^ 
and  determinate  meaning  at  the  common  law,  or  by  a  settled  judicial  construction  of  the  sam« 
wordb  in  a  former  statute,  the  court  is  bound  to  presume  the  legislature  intended  tfaeyMiouId  hnva 
a  similar  meaning,  or  receive  tire  Hke  eonstnictlon  in  the  n\Bw  statute.  And  as  one  part  of  a  it«- 
tute  is  to  be  referred  to  for  the  purpose  of  ascertaining  the  meaning,  of  another  part,  so  may  other 
laws  made  by  the  same  legislature,  or  upon  the  same  or  rfmilar  subjects,  be  referred  to  for  tbe 
same  purpose."  Walworth,  Ch.  Walker  v.  Devereaux,  4  I^'aige,  253.  So,  as  regards  statutory  ex- 
planation :— Where  two  &cts  of  paitiarattnt,  relating  to  the  same  subject,  trere  ptesed  at  the  same 
session,  Wigram,  V.  C.  observed  J  "  In  coiisideriiTg  the  [ftr*t]  statute,  &«.,  I  admit  to  the  fulle«t 
extent,  my  obligation  to  coHect  the  intefit  of  the  legislatiire  ift  passing  that  aot,  from  tbe  act  itself; 
but  having  before  me  wkat  I  cannot  but  regard  as  legislative  declarations,  that  that  act,  standing 
alone,  does  not  with  perfect  acenracy  expreai  tlM  object  olT  tht  legislature  in  pawing  it,  lam  bound 
to  scan  its  provisions  with  the  utmost  care,  if,  in  Any  case,  those  provtnous  are  in  apparent  coaflict 
with  the  orduiary  principles  upoA  which  justice  is  a^mintsteitd"  Da  Vigier  v.  Xee,2  Hare,  332. 
And  see  what  is  said  by  Lord  Cotteuham  in  Ex  parte  Prideaux,  3  Myl.  &.  Cr.  333.  Seddon  f. 
C^nmll,  post,  77. 
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A  petition,  presented  by  the  trustees  of  the  voluntary  settlement,  praying 
that  what  was  due  to  the  Misses  Taveruer,  might  be  raised  and  paid 
to  them  out  of  the  "stocks  and  funds  in  court,  and  that  the  remain-    [*50] 
der  of  those  stocks  and  funds  might  foe  transferred  to  the  petitioners, 
was  heard  at  the  same  time  as  Williams'  petition,  and  was  dismissed  with 
costs. 


Anonymous* 

1840  {  34lh  Deisember.— Practice  ;  Afl&daviti. 

Where  a  motion  to  diMoIve  an  ti\iunction  ia  ordered  to  stand  over  at  tbe  plaintiflT*!  request,  affida- 

riU  filed  after  10  o'clock  of  the  day  fof  Which  the  Aotice  #as  given,  canndt  be  fead  when  tho 

notion  ie  made. 

The  Vice-Chancellor  said  that,  where  notice  was  given  of  a  motion  to 
dissolve  an  ex  parte  injunction,  and,  on  the  motion  being  mentioned,  it  was 
onlered  to  stand  over  at  the  plaintiff's  request,  he  would  not  allow  any  affi- 
davits to  be  read  on  the  hearing  of  the  motion,  unless  they  were  filed  before 
10  o^clock  of  the  day  for  which  the  notice  was  given.  His  Honor  added  that 
he  had  informed  the  Lord  Chancellor  that  such  was  the  course  which  he 
meant,  in  future,  to  tnke,  and  that  his  Lordship  approved  of  it  as  a  general 
ruk 


*Newman  t,  NewmAn«  [*51] 

18^^,  lit  Jiitte^-^Will ;  Coiutruction  ;  RemoteneM. 

Tettdor  deriaed  his  real  eatatet  to  tmsteei,  in  trilat  for  hia  son  (br  \\U,  tUld,  after  the  aoa's  death, 
in  trust  to  aell  and  stand  possessed  t>f  the  proceeds,  tn  tmst  (oi  all  his  gtand^chiidreB}  the  ehildnn 
«f  his  son  and  thr6e  daughters,  (whom  he  named,)  who  $hould  attftin  the  age  of  twenty-four 
yeoTt,  The  son  and  daughten  had  children  living  at  the  te8tator*8  death,  bat  none  born  after- 
wards.   Held  that  the  trust  fi)r  the  grand-children  was  void  for  renioteness. 

Charles  Newman,  the  elder,  made  his  will  dated  the  26th  of  July,  1824, 

and  which  was  partly  as  follows :  "  I  give  and  devise^  unto  my  son,  Charles 

Newman,  all  that  my  messuage,  farm  and  lands  called  Butlers  or  otherwise, 

situate,  lying  and  being  in  Mount  Bures  and  Bures  Hamlet,  in  the  county  of 

Essex,  or  .one  of  them,  and  also  all  those  messuages  and  lands  called  Bar- 

nards  and  Coppens  or  otherwise,  situate,  lying  and  being  in  Bures  Hamlet 

and  Mount  Bures  aforesaid,  or  one  oi  them>  and  all  my  messuages,  lands, 

tenements  and  hereditaments  whatsoever  and  wheresoever,  to  hold  the  same 

fann,  messuages,  lands,  tenements,  hereditaments  and  premises  unto  and  to 

the  use  of  my  son,  Charles  Newman,  and  his  assigns,  for  and  during  the  term 

of  his  natural  life,  and,  from  and  immediately  after  the  decease  of  my  said  son 

Charles  Newman,  I  give  and  devise  the  same  farm,  messuages,  lands,  tene« 
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ments,  hereditaments  and  premises  unto  my  brother,  John  Newman,  and  my 
grand-son,  Charles  William  Newman,  and  their  heirs,  upon  trust  that  they, 
the  said  John  Newman  and  Charles  William  Newman,  or  the  surviyor  of 
them,  or  the  heirs  of  such  survivor,  do  and  shall,  with  all  convenient  speed 
after  the  decease  of  my  said  son  Charles  Newman,  absolutely  sell  and  dispose 
of  the  same ;  and  I  declare  my  will  to  be  that  the  said  John  Newman  and 
Charles  William  Newman,  and  the  survivor  of  them,  and  their  and  his  heirs, 
executors  and  assigns,  shall  stand  and  be  possessed  of  and  interested  in  the 
clear  money  to  arise  or  to  be  produced  by  the  sale  or  sales  of  my 
[*52]    aforesaid  estates  and  estate,  hereditaments  and  'premises,  and  of  and 
in  the  rents,  issues  and  profits  thereof,  from  the  decease  of  my  said 
son  Charles  Newman  until  the  same  shall  be  sold,  in  trust  far  all  and  every 
my  grand-children^  the  children  of  my  said  son  Charles  Newman,  of  ray 
daughter  Elizabeth,  the  wife  of  James  Stutter,  of  my  daughter,  Ann  Heald, 
and  of  my  daughter,  Sarah,  the  wife  of Grimwood,  respectively,  law- 
fully begotten,  who  shall  attain  the  age  of  twentyfour  years^  equally  to  be 
divided  among  my  said  grand-children  attaining  that  age  as  tenants  in  com- 
mon.   I  give  and  bequeath,  unto  my  said  son  Charles  Newman  and  the  said 
John  Newman,  the  sum  of  lOOOZ.  of  lawful  British  money,  upon  trust  to  in- 
vest the  said  sum  of  lOOOZ.  as  soon  as  may  be  practicable  after  my  decease, 
in  their  or  his  names  or  name,  in  the  public  or  parliamentary  stocks  or  funds 
of  Great  Britain,  or  in  or  upon  government  on  real  securities  in  England  at 
interest,  and  upon  trust  that  they,  my  said  son  Charles  Newman  and  the  said 
John  Newman,  and  the  survivor  of  them,  and  their  and  his  executors,  ad- 
ministrators and  assigns,  do  and  shall  pay  the  interest,  dividends  and  annual 
produce  of  the  aforesaid  sum  of  lOOOZ.,  and  of  the  stocks,  funds  and  securi- 
ties in  or  upon  which  the  same  shall  be  invested,  unto  my  said  daughter 
Elizabeth,  the  wife  of  James  Stutter,  during  the  term  of  her  natural  life,  for 
her  separate  use,  independently  of  the  debts,  control  or  engagements  of  her 
present  husband  or  of  any  future  husband  with  whom  she  may  intermarry, 
and  her  receipts,  notwithstanding  her  coverture,  to  be  ^ood  and  sufficient 
discharges  for  the  same ;  and,  upon  and  immediately  after  the  decease  of  the 
said  Ulizabeth  Stutter,  upon  trust  to  pay,  transfer  and  assign  the  aforesaid 
principal  sum  of  1000/.,  and  the  stocks,  funds  and  securities  in  or  upon  which 
the  same  shall  be  invested,  and  the  dividends,  interest  and  proceeds 
[•53]     thereof,  *unto  all  and  every  the  children  and  child  of  the  said  Eliza- 
beth Stutter  lawfully  begotten,  who  shall  attain  the  age  of  twenty-one 
years,  equally  to  be  divided  between  or  among  such  children  (if  more  than 
one)  as  tenants  in  common,  and,  if  only  one,  then  the  whole  to  that  one  child, 
to  which  said  children  and  child  attaining  the  age  of  twenty-one  years  I  giv^e 
and  bequeath  the  same  accordingly.    And  I  give  aud  bequeath,  unto  my  said 
son  Charles  Newman  and  the  said  John  Newman,  the  sum  of  2000/.  of  like 
lawful  money,  in  trust  to  invest  the  same,  with  all  practicable  speed  after 
my  decease,  in  their  or  his  names  or  name,  in  the  public  or  parliamentary 
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stocks  or  funds  of  Grest  Britain,  or  in  or  upon  government  or  real  securities 
in  England,  at  interest,  and  upon  trust  that  they,  my  said  son  Charles  Hevt" 
man  and  the  said  John  Newman,  and  the  survivor  of  them,  and  their  and 
his  executors,  administrators  and  assigns,  do  and  shall  pay,  transfer  and  as* 
sign  the  aforesaid  sum  of  2000/.,  and  the  stocks,  funds  and  securities  in  or 
upon  which  the  same  shall  he  invested,  and  the  dividends,  interest  and  pro- 
ceeds thereof  which  shall  not  be  applied  under  the  power  or  direction  herein-* 
after  contained,  unto  all  and  every  the  children  and  child  of  my  said  daugh* 
ter  Elizabeth  Stutter  lawfully  begotten,  who  shall  attain  the  age  of  twenty* 
foar  years,  equally  to  be  divided  between  or  among  such  children  (if  moref 
than  one)  as  tenants  in  conmion,  ani,  if  only  one.  then  the  whole  to  that  one 
child,  to  which  said  children  or  child  attaining  the  age  of  twenty-four  years,  I 
give  and  bequeath  the  same  accordingly."  The  testator  bequeathed  two 
other  sums  of  1000/.  in  trust,  as  to  one,  for  his  daughter  Ann  Heald,  and,  as 
to  the  other,  for  his  daughter  Sarah  Grimwood  and  their  children  and  child 
who  should  attain  twenty-one ;  and  he  bequeathed  two  further  sums 
of  2000/.  in  trust,  as  to  *one  for  the  children  and  child  of  Ann  Heald  [*64] 
who  should  attain  twenty-four,  and  as  to  the  other,  for  the  children 
and  child  of  Sarah  Grimwood  who  should  attain  that  age.  The 'will  then 
proceeded  thus :  ^<  And  I  hereby  declare  my  will  to  be  that  my  said  trustees 
and  trustee  for  the  time  being,  do  and  shall  pay  and  apply  the  dividends, 
interest  and  annual  produce  of  the  respective  portions  or  shares,  of  and 
in  the  aforesaid  trust  funds,  to  which  my  said  grand-children,  the  children  of 
my  said  son  and  daughters,  shall  respectively  be  entitled  in  expectancy  or 
conttngency,  under  the  trust  hereinbefore  declared,  for  or  towards  the  main- 
tenance, education  and  benefit  of  my  said  respective  grand -children,  until 
they  shall  respectively  attain  the  age  at  which  the  said  portions  or  shares  of 
and  in  the  said  respective  trust  funds  anil  become  absolutely  vested"  The 
testator  then  gave  pecuniary  legacies  to  certain  persons  absolutely ;  and,  after 
psyment  of  his  just  debts,  legacies  and  funeral  and  testamentary  expenses, 
he  gave  all  the  residue  and  remainder  of  his  moneys,  stocks,  funds,  mortga- 
ges and  securities  for  money,  furniture,  plate,  goods,  chattels  and  personal 
estate  and  effects  whatsoever  and  wheresoever  to  his  son  Charles  Newman, 
for  his  own  use  and  benefit ;  and  appointed  him  and  John  Newman  execu« 
tors  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  25th  of  April,  1827,  which, 
after  reciting  that,  by  his  will,  he  had  given  his  real  estates  before  mentioned 
to  his  son  Charles  Newman,  for  his  life ;  and,  after  his  son's  decease,  to  John 
Newman  and  Charles  William  Newman,  and  their  heirs,  upon  trust  to  sell 
the  same,  and  had  declared  that  the  clear  money  arising  from  the  sale 
thereof,  with  the  rents,  issues  and  profits  thereof  from  the  'decease  of  [*6S] 
Charles  Newman,  until  the  same  should  be  sold,  should  be  in  trust  for 
aU  and  every  the  children  of  Charles  Newman,  Elizabeth  Stutter,  Ann  Heald, 
and  Sarah  Grimwood,  who  should  attain  the  age  of  twenty-four  years,  equally 
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to  be  divided  among  them  attaining  that  age  as  tenants  in  common,  proceed- 
ed as  follows :  '*  Now  I  declare  my  will  to  be  that  it  shall  be  lawful  for  my 
said  brother,  John  Newman,  and*  my  said  grandson,  Charles  William  New* 
man,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  by  the  direc- 
tion and  with  the  consent  in  writing  of  my  said  son,  Charles  Newman,  to 
sell  the  said  farm,  messuages,  lands,  tenements,  hereditaments  and  premises  in 
the  lifetime  of  my  said  son ;  and,  in  such  case,  I  direct  my  said  trustees  and 
trustee  to  invest  the  clear  money  arising  from  the  sale  of  the  said  farm,  mes- 
suages, lands,  tenements,  hereditaments  and  premises,  in  the  public  funds  of 
Great  Britain,  or  in  or  upon  government  or  real  securities  in  England,  at 
interest,  and  to  pay  the  dividends,  interest  and  annual  produce  thereof  unto 
my  said  son,  Charles  Newman,  for  and  during  the  term  of  his  natural  life*. 
and,  immediately  upon  and  after  his  decease,  my  will  is  that  the  said  John 
Newman  and  Charles  William  Newman,  and  the  survivor  of  them,  &c.,  shall 
stand  and  be  possessed  of  and  interested  in  the  said  trust  money,  funds  and 
securities  arising  from  the  sale  of  the  said  farm,  lands,  messuages,  tenements, 
hereditaments  and  premises,  in  trust  for  my  said  grand^children,  the  children 
of  my  said  son  Charles  Newman,  of  my  daughter  Elizabeth,  the  wife  of 
James  Stutter,  of  my  daughter  Ann  Heald,  and  of  my  daughter  Sarah,  the 

wife  of Grimwood,  respectively,  who  shall  attain  the  age  of  twenty-foar 

years,  equally  among  them  my  said  grand^^Uildren  attaining  that  age,  as 

tenants  in  common,  as  in  my  said  will  is  expressed." 
[*56]        *The  testator  died  in  August,  1828,  leaving  his  son  Charles  New- 
man, the  younger,  and  his  three  daughters  named  in  his  will  him  sur- 
viving.   The  son  and  daughters  had,  each  of  them,  several  children  living  at 
the  testator's  death  ;  but  none  of  them  had  a  child  bora  afterwards. 

The  bill  was  filed  by  a  son  of  Charles  Newman,  the  younger,  against  his 
father  and  the  testator's  other  children  and  grand-childien,  alleging  that 
Charles  Newman  was  about  to  cut  timber  on  the  devised  estates ;  and  that 
he  pretended  that  the  devises  and  gifts,  in  the  will  and  codicil,  to  the  testa- 
tor's grand-children,  were  void  for  renK)teness  and  uncertainty,  and  that  he 
was  absolutely  entitled  to  the  estates  in  fee  simple,  as  the  testator's  heir. 
The  bill  prayed  that  the  rights  and  interests  of  the  plaintiff  and  defendants  in 
the  estates,  might  be  declared,  and  that  Charles  Newman  might  be  restrained 
from  cutting  timber  thereon. 

Charles  Newman  demurred  for  want  of  equity. 

Mr.  Jacob  and  Mr.  L.  Wigram^  in  support  of  the  demurrer,  said  that  the 
trust  declared  of  the  money  to  arise  froni  the  sale  of  real  estates,  was  for  a 
class  of  persons  which  was  to  be  determined  on  their  attaining  the  age  of 
twenty-four,  and,  therefore,  it  was  too  remote,  according  to  Leake  v.  Robin- 
ewi  :(a)  that  itwas  true  that  the  will  contained  a  clause  for  the  maintenance 
of  the  grand-children ;  but,  if  that  clause  applied  to  the  fund  to  arise  from  the 

(a)  9  Mcr.  3S3. 
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sale  of  the  real  estates,  (which  was  very  doubtful,)  it  spoke  of  the  shares  of  the 

grandchildren  as  being  contingent ;  and  that,  in  ^idd  v.  Judd^{a) 

Ihere  was  a  similar  clause ;  but,  nevertheless,  it  was  held  that  'the    [*57] 

children  of  Sarah  Judd  were  not  intended  to  take  vested  interests  until 

tbe7  attained  twenty-five,  and,  consequently,  that  the  bequest  to  them  was 

Toid  for  remoteness. 

Mr-  Knight  Bruce  and  Mr-  Elderttm^  in  support  of  the  bill.-Jf  the  pro- 
perty comprised  in  this  suit,  is  to  be  considered  as  real  estate,  the  devise  is 
good,  according  to  Borcfston^s  cflwc,(ft)  Doe  v.  Nm0eU,{c)  Bromfield  v.  Crow- 
der,{d)  Phippsv.  WiUiams,{e)  Doe  v.  Ward.{f)  But,  if  it  is  to  be  considered 
as  personal  estate,  then  the  clause  for  maintenance,  which  clearly  includes 
the  proceeds  of  the  sale  of  this  property,  affords  a  strong  ground  for  holding 
that  the  grand-children  take  vested  interests  in  their  shares-  In  that  clause, 
the  testator  has  used  the  words  "  absolutely  vested."  He  seems  to  have  in- 
tended to  draw  a  distinction  between  vesting  in  enjoyment  and  vesting  in 
interest. 

The  Yice'Chancellor  :— ^I  should  have  thought  that  the  case  of  Doe 
T.  Ward  was  within  the  terms  of  Borast(yn!e  case*  In  Doe  v.  Ward 
the  testator  gave  his  freehold  and  leasehold  estates,  after  the  death  of  his 
daughter,  to  such  of  her  children  as  she  then  had  or  might  have,  if  a  son  or 
sons,  at  his  or  their  age  or  ages  of  twenty-three*  That  is  Boraston^s 
case. 

In  that  case  and  in  the  other  cases  of  the  same  class,  ''there  was,  in  [*58J 
the  first  place,  a  gift  to  the  party  intended  to  take ;  and  then  followed 
the  words  "  at,  if  or  when  "  that  party  shall  attain  a  particular  age ;  and  it 
was  held  that  those  words  were  used,  merely,  for  the  purpose  of  pointing 
out  the  time  at  which  the  devisee  was  to  take  in  possession.  BAt,  in  the  case 
DOW  before  me,  there  is  no  gift  except  to  such  of  the  testators  grand-children 
as  shall  sustain  the  character  of  attaining  the  age  of  twenty-four.  The  at* 
tainment  of  that  age,  is  part  of  the  constitution  of  the  character  of  the  origin 
nal  taker.[l} 

The  devise  of  the  legal  estate  is  good  ;  but  the  person  in  whom  it  is  vested, 
is  a  trustee  for  the  heir  at  law« 

Demurrer  allowed. 

I 

(a)  Ante,  vo\  3,  p.  525.        (&>  3  Rep.  19,  a.        (c)  I  M.  &  8.  337.        (<2)  1  New.  Rep.  313. 

(<)  Ante,  Yol.  5,  p.  44.  The  House  of  Lords  did  not  reYene  that  part  of  the  judgment  whie^ 
related  to  the  derise  in  trust  for  Geo.  Holland  Ackers  :  with  reference  to  Which  it  was  cited  In  the 
ugnment  aboTe.    See  3  Clark  &.  Fin.  665. 

^)  9  AdiO.  &  EIL  582. 

[1]  See  further  as  to  present  gift  and  postponed  payment,  Watson  y.  Hayet,  5  Myl.  Sl  Or.  135;. 
8.  C.  9  Sim.  500»  501,  note,  Am.  ed.,  when  a  number  of  reeent  deeisiona  on  the  sabjaet  are  eite4 
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Seddon  v.  Connell. 

1840;  10th  and  11th  June. — Joint  Stock  Company;  Fraud;  Pablie  Officer;  Conitmctioii  of  7 
Geo.  4,  c.  46,  and  1  and  2  Vict.  c.  96. 

A.  filed  a  bill  against  the  public  officer  of  a  joint  stock  bank,  alleging  that  he  bad  been  induced  to 
purchase  500  tharea  in  the  bank,  by  fraudulent  representationa  made  by  the  directon,  in  their 
reports,  as  to  the  prosperoas  state  of  the  company's  affairs,  and  praying  a  declaration  to  tbtt 
effect  and  that  the  purchase  might  be  declared  void,  as  between  him  and  the  company,  and  thst 

'    the  latter  might  repay  him  his  purchase  money. 

Held  that,  as  the  litigation  was  between  one  member  of  the  partnership  as  such,  and  the  other 
members  as  such,  the  public  officer  was  improperly  made  a  party  to  it  as  representing  the  com- 
pany ;  and  a  demurrer  by  him  was  allowed. 

By  a  deed  of  settlement  dated  the  1st  of  July,  1834,  made  between  the  se- 
veral persons  whose  names  were  thereunto  subscribed  (except  the  persons 
parties  thereto  of  the  second  part)  of  the  one  pait,  and  Andrew  Cassels  and 
William  Walter  Cargill  of  the  other  part ;  after  reciting  that  it  had  been 
agreed  to  form  a  joint  stock  banking  company  in  Manchester,  under 
[*59J  the  style  *or  firm  of  "  The  Northern  and  Central  Bank  of  Eugland," 
and  under  the  authority  and  conformably  to  the  provisions  of  7  Geo. 
4,  c.  46,  intituled,  "  an  act  for  the  better  regulating  co-partnerships  of  cer- 
tain bankers  in  England ;"  and  that  the  parties  had  agreed  to  raise  among 
themselves,  a  capital  of  500,000/.  to  enable  them  to  carry  on  the  business  of 
the  company,  and  that  the  capital  should  be  divided  into  60,000  shares  of  102. 
each  :  the  parties  thereto  of  the  first  part  covenanted  with  Cassels  and  Car- 
gill,  in  the  manner  specified  in  the  several  articles  and  clauses  thereinafter 
<sontained ;  and,  by  such  articles,  it  was  (among  other  things)  declared  that 
there  should  be  nine  directors  of  the  company,  and  that  Henry  Moult  and 
James  Hardie  and  the  several  other  persons  therein  named,  should  be  the 
first  directors,  and  that  every  director  should  faithfully  and  impartially  dis- 
charge the  duties  of  his  office,  and  should,  at  every  yearly  general  meetings 
exhibit,  to  the  proprietors  present,  a  true  and  accurate  sununary  or  balance- 
sheet  and  report  of  the  profits  and  accumulations  or  losses  of  the  company, 
from  the  time  of  the  commencement  of  its  business  to  the  end  of  the  period 
included  in  the  last  preceding  report,  and  of  the  state  and  progress  of  the 
afiiairs  of  the  company ;  and  that,  unless  a  board  of  directors  should  declare 
to  the  contrary,  no  dividends  should  be  made  of  the  profits  of  the  company 
for  the  period  preceding  the  general  meeting  to  be  held  in  April,  1835 ;  but 
such  profits  should  be  retained  and  form  part  of  a  fund  to  be  called  ''  The 
reserved  Surplus  Fund ;''  and  that,  in  every  succeeding  year,  the  net  profits 
of  the  company,  after  setting  apart  such  proportion,  not  exceeding  one-fourth 
part  thereof,  as  the  directors  should  think  requisite  for  forming  and  maintain* 
ing  the  surplus  fund,  should  be  divided  among  the  proprietors;  and 
[*60]  that,  previous  to  every  general  meeting,  *the  directors  should  deter- 
mine upotf  and  declare  such  dividends  out  of  the  clear  profits  of  the 
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company ;  and  that  no  person  should  be  capable  of  being  elected  or  of  con* 
tinoiflg  a  director  of  the  company,  unless  he  was  the  holder  of  100  shares ; 
and  that  no  subscriber  of  any  shares  should  be  considered  as  a  proprietor  ci 
the  company  in  respect  thereof,  until  he  should  have  executed  the  deed  of 
settlement,  or  a  deed  prepared  under  the  direction  of  the  directors,  by  which 
he  should  covenant  to  abide  by  the  rules  and  regulations  therein  contained ; 
and  that  every  proprietor  of  the  company,  as  between  him  and  all  the  other 
proprietors  of  the  company,  should  be  answerable  and  liable  for  the  debts, 
losses  and  demands  of  the  company,  in*  proportion  to  their  share  and  interest, 
for  the  time  being,  in  the  funds  or  property  of  the  company. 

At  a  general  meeting  of  the  company  held  on  the  26th  of  April,  1836,  a  re- 
port of  the  directors  was  read,  representing  the  affairs  of  the  company  to  be  in 
so  flourishing  a  state  that  a  dividend  of  71,  per  cent,  could  properly  be  paid 
out  of  the  clear  profits  of  the  company ;  and  such  dividend  was  then  accord- 
ingly declared,  by  the  directors,  on  the  amount  of  capital  then  subscribed, 
being  10{.  on  each  share.  After  the  declaration  of  that  dividend,  it  was  re- 
solved that,  instead  of  an  annual  meeting,  there  should,  in  future,  be  half 
yearly  meetings  in  February  and  August  in  each' year,  for  the  purpose  of  mak- 
ing out  a  balance  sheet  and  report  of  the  profits  and  loss  of  the  bank  and  de- 
claring a  dividend ;  and  a  supplementary  deed  of  settlement  was  afterwards 
prepared  for  carrying  that  resolution  into  effect.  Accordingly  a  general  half 
yearly  meeting  of  the  company  was  held  on  the  25th  of  August,  1836,  at  which 
the  directors  made  a  report  which  was,  partly,  to  the  effect  following : 

*  "The  directors  have  much  pleasure  in  informing  the  shareholders  [*61] 
that,  after  deducting  all  bad  debts  and  expenses  for  the  half  year  ending 
the  30th  of  June,  last,  the  net  profits  amount  to  36,626/.  13^.  id. ;  the  pre- 
minms  received  for  shares  during  the  same  period,  to  13,930/.,  making  to- 
gether, the  sum  of  60,566/.  13s.  4d.  From  this  statement  the  directors  feel 
fully  warranted  in  declaring  a  half  yearly  dividend  at  the  rate  of  8/.  per  cent, 
per  annum.  The  directors  have  further  to  report  that,  after  paying  this  divi- 
dend amounting  to  31,200/.,  there  will  remain  a  balance,  upon  the  half 
year,  of  19,356/.  1 3^.  4c/.,  which  they  propose  to  add  to  the  former  surplus 
of  20,838/.  9^.  Ad.,  making  the  surplus  fund  40,195/.  2s.  8d.  at  30th  June, 
1836.  The  directors  cannot  conclude  this  report  without  congratulating  the 
shareholders  on  the  steady  and  increased  prosperity  of  the  bank."  These 
reports  were  printed  and  sent  to  the  shareholders,  and  were  inserted  in  the 
TarioQs  newspapers  circulated  in  Lancashire. 

In  August,  1836,  the  plaintiff,  having  a  sum  of  6000/.  for  which  he  was 
desirous  of  finding  a  safe  and  beneficial  investment,  and  having  seen  printed 
copies  of  the  above  reports,  was  thereby,  induced  to  think  that  the  affairs  of 
the  company  were  in  a  flourishing  condition,  and  that  the  purchase  of  shares 
therein  would  be  a  desirable  investment ;  but,  before  he  made  the  invest- 
inent,  he  made  inquiries,  as  to  the  affairs  of  the  bank,  of  Moult,  the  chair- 
loan,  Hardie,  one  of  the  directors,  and  Evans,  the  manager  of  the  bank ;  and  all 
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•f  them  told  him  that  the  affiars  thereof  were  in  a  very  floarishing  cooditxoD, 
and  ftilty  wamDted  the  representations  made  of  them  in  'the  repoits,  and 
assured  him  that  he  might  safely  invest  his  money  in  the  purchase  ofahaies. 
The  plaintifl^  relying  upon  such  representations  and  on  those  cod- 
p62]    tained  in  *the  reports,  expressed,  to  Moult  and  Hardie,  his  detormini- 
tion  to  invest  his  6000/.  in  the  purchase  of  shares,  and  they  undertook 
to  procure  and  did  procure  600  shares,  being  part  of  certain  reserved  shares 
then  in  the  hands  of  the  directors,  to  be  granted,  to  the  plaintiff,  by  the  di* 
rectors,  at  a  premium  of  4/.  per  share.    The  plaintiff  paid  the  whde  of  the 
purchase  money  for  the  600  shares,  except  10002.,  with  which  his  sccoant 
with  the  bank  was  debited ;  and  he  executed  the  deeds  of  settlement,  imd 
was  the  last  person  but  one  who  executed  those  deeds.    Shortly  afterwards 
the  afiairs  of  the  bank  became  very  much  embarrassed ;  and  die  directoTs, 
finding  it  impossible  to  meet  the  engagements  of  the  company,  applied,  to 
the  Bank  of  England,  to  make  them  large  advances  for  that  purpose,  whidi 
the  Bank  of  England  agreed  to  do;  but  the  full  amount  of  the  peeuniaiy 
assistance  required  by  the  company  or  the  terms  npon  which  it  was  to  be 
made,  were  not  made  known,  to  the  plaintiff  and  most  of  the  other  shar^ 
holders,  until  the  latter  end  of  December,  following.    After  the  plaintiff  hd 
purchased  his  shares,  the  market  price  of  the  bank  shares  fell ;  and  the 
plaintiff  spoke  to  Ifoult  on  the  subject ;  and  Moult  assured  htm  that  the  fail 
was  only  temporary,  and  that  there  was  no  real  ground  for  alarm,  and  re- 
commended the  plaintiff  to  take  advantage  of  the  fall  and  to  purchase  a)me 
more  shares/    The  [daintiff,  relying  on  those  representations,  purchased, 
from  time  to  time  up  to  the  6th  of  December,  1836, 1 16  more  shares  of  diftr- 
ent  persons.    Previously  to  the  Bank  of  Engladd  making  any  advance  to 
the  Northern  and  Central  Bank,  the  affairs  of  the  latter  were  investigated  l)y 
certain  persons  appointed  by  the  Bank  of  England ;  and  it  was  then  discover- 
ed that  the  affairs  cf  the  company  had  been,  for  a  long  time,  involved  in  pecu- 
niary difficulties,  and  that  they  were  never  in  such  a  prosperous  state 
[*63]    as  to  'justify  the  directors  in  making  the  reports  and  declaring  tbe 
dividends  before  mentioned,  and  that  such  reports  and  dividends  bad 
been  made  and  declared  and  that  many  other  fraudulent  practices  had  been 
adopted,  by  the  directors,  to  deceive  the  public  and  keep  up  the  price  of 
shares,  in  order  that  they  might  dispose  of  the  reserved  shares  and  of  other 
shares,  belonging  to  them  individually,  at  high  premiums.    The  pUiotiff 
also  then  discovered  that  Moult,  Hardie  and  Evans,  in  making  the  before 
mentioned  representations  to  him,  had  been  imposing  on  him  in  order  to  in* 
duce  him  to  purchase  the  600  shares ;  and  that,  at  the  time  when  they  made 
those  representations  to  him,  they  well  knew  that  the  same  were  nntrue,  and 
that  the  company  had  beeUi  for  a  long  time,  and  was  then  in  great  and  in- 
creasing pecuniary  difficulties*    On  the  29th  of  August,  1839,  a  general  and 
extraordinary  meeting  of  the  shareholders  of  the  bank  was  held,  at  which  it 
appeared  that  one^fourth  part  of  the  paid  up  capital  had  been  lost,  and  the 
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y     ^as  declared  to  be  dissolved ;  and  certain  persons  were  directed  to 

"^^        ip  its  affairs.    On  the  16th  of  December,  1839,  William  Smith,  the 

*  manager  of  the  bank,  informed  the  plaintiff  that  the  directors  had  de* 

.lared  the  shares  standing  in  his  name,  to  be  forfeited  to  the  company  in 

consequence  of  his  not  having  paid  them  what  was  due  on  his  account  cur- 

rwit 

The  bill,  after  stating  as  above,  alleged  that  all  the  debts  of  the  company- 
had  been  paid;  and  that,  inasmuch  as  the  plaintiff  was  induced  to  purchase 
his  SOO  shares  by  the  fraudulent  representations  aforesaid,  as  well  as  by  the 
fraudulent  means  adopted,  by  the  directors,  to  deceive  the  public  wi^  re- 
spect to  the  real  state  of  the  afiairs  of  the  bank  and  to  keep  up  the  market 
price  of  shares,  he  was  entitled  to  have  the  purchase  set  aside  and  his 
'purchase  money  repaid  to  him  by  the  company :  that  he  was  more  [*64] 
especially  induced  to  purchase  the  shares  by  means  of  the  fraudulent 
representations  of  Moult,  Hardie  and  Evans :  that  Hardie  had  since  died  in- 
testate and  wholly  insolvent,  without  leaving  any  assets  for  the  payment  of 
his  debts :  that  if,  in  the  opinion  of  the  court  the  plaintiff  was  not  entitled  to 
the  relief  prayed  against  the  company,  then  he  was  entitled  to  be  repaid  the 
paithase  money  of  the  500  shares,  by  Moult  and  Evans :  that  Connell  had, 
pursuant  to  the  act  of  Parliament,  been  duly  appointed  and  was  then  one  of 
the  public  registered  officers  of  the  company,  in  whose  name  the  company 
[  might  sue  and  be  sued  either  at  law  or  in  equity. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  was  induced  to 
parchase  the  500  shares  by  means  of  the  fraudulent  representations  and 
practices  of  the  directors,  and,  more  especially,  by  the  fraudulent  representa- 
tions of  Moult,  Evans  and  Hardie,  and  that  such  purchase  might,  as  between 
I  the  plaintiff  and  the  company,  be  declared  to  be  void ;  and  that  the  company 
might  be  ordered  to  repay,  to  the  plaintiff,  the  amount  of  his  purdiase 
money,  with  interest  thereon :  or,  in  case  the  court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  have  the  purchase  set  aside  as  against  the 
company,  then  that  it  might  be  declared  that  the  plaintiff  was  by  reason  of 
the  fraudulent  representations  of  Moult  and  Evans,  entitled  to  have  his  pur* 
chase  money,  with  interest,  repaid  to  him  by  Moult  and  Evans,  and  that 
they  might  be  ordered  to  pay  the  same  to  him. 

Connell  demurred,  to  the  bill,  for  want  of  equity,  and  because  Har- 
die's  personal  representative,  and  the  *persons  who  were  directors  of    ['SSJ 
the  bank  at  the  time  when  the  plaintiff  purchased  the  shares  in  the  bill 
mentioned  (the  500  shares  qu.  ?)  were  not  made  parties  to  it. 

Mr.  Jacob  and  Mr.  Sharpe,  in  support  of  the  demurrer : — The  bill  alleges 
that  the  directors  of  the  company,  that  is  to  say,  those  who  were  directors  in 
the  year  1836,  made  divers  fraudulent  representations  for  the  purpose  of  de- 
cmring  the  public  at  large,  and  inducing  the  public  to  buy  shares  at  prices 
which  were  beyond  their  value ;  and  it  particularly  mentions  three  persons 
of  the  names  of  Moult,   Hardie,  and  Evans  as  having  been  concerned  in 
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•f  them  told  hini  that  the  affairs  thereof  were  in  a  very  flourishing  condition, 
and  fully  warranted  the  representations  made  of  them  in  'the  reports,  and 
assured  him  that  he  might  safely  invest  his  money  in  the  purchase  of  shares. 
The  plaintiff,  relying  upon  such  representations  and  on  those  con- 
p68]    tained  in  *the  reports,  expressed,  to  Moult  and  Hardie,  his  determina- 
tion to  invest  his  6000/.  in  the  purchase  of  shares,  and  they  undertook 
to  procure  and  did  procure  500  shares,  being  part  of  certain  reserved  shares 
then  in  the  hands  of  the  directors,  to  be  granted,  to  the  plaintiff,  by  thedi* 
rectors,  at  a  premium  of  4/.  per  share.    The  plaintiff  paid  the  whde  of  the 
purchase  money  for  the  600  shares,  except  10002.,  with  which  his  account 
with  the  bank  was  debited ;  and  he  executed  the  deeds  of  settlement,  and 
was  the  last  person  but  one  who  executed  those  deeds.    Shortly  afterwards 
the  afiairs  of  the  bank  became  very  much  embarrassed ;  and  the  directois, 
finding  it  impossible  to  meet  the  engagements  of  the  company,  applied,  to 
the  Bank  of  England,  to  make  them  lai^^  advances  for  that  purpose,  which 
the  Bank  of  England  agreed  to  do;  but  the  full  amount  of  the  pecuniary 
assistance  required  by  the  company  or  the  terms  upon  which  it  was  to  be 
made«  were  not  made  known,  to  the  plaintiff  and  most  of  the  other  share- 
holders, until  the  latter  end  of  December,  following.    After  the  plaintiff  had 
purchased  his  shares,  the  market  price  of  the  bank  shares  fell ;  and  the 
plaintiff  spoke  to  Moult  on  the  subject ;  and  Moult  assured  him  that  the  fall 
was  only  temporary,  and  that  there  was  no  real  pound  for  alarm,  and  re- 
commended the  plaintiff  to  take  advantage  of  the  fall  and  to  purchase  some 
more  shares/    The  plaintiff,  relying  on  those  representations,  purchased, 
from  time  to  time  up  to  the  6th  of  December,  1836, 115  more  shares  of  differ- 
ent persons.    Previously  to  the  Bank  of  Engladd  making  any  advance  to 
the  Northern  and  Central  Bank,  the  affairs  of  the  latter  were  investigated  by 
certain  persons  appointed  by  the  Bank  of  England ;  and  it  was  then  discover- 
ed that  the  affairs  of  the  company  had  been,  for  a  lonsf  time,  involved  in  pecu- 
niary difficulties,  and  that  they  were  never  in  such  a  prosperous  state 
[*63]    as  to  'justify  the  directors  in  making  the  reports  and  declaring  the 
dividends  before  mentioned,  and  that  such  reports  and  dividends  had 
been  made  and  declared  and  that  many  other  fraudulent  practices  had  been 
adopted,  by  the  directors,  to  deceive  the  public  and  keep  up  the  price  of 
shares,  in  order  that  they  might  dispose  of  the  reserved  shares  and  of  other 
shares,  belonging  to  them  individually,  at  high  premiums.    The  plaintiff 
also  then  discovered  that  Moult,  Hardie  and  Evans,  in  making  the  before 
mentioned  representations  to  him,  had  been  imposing  on  him  in  order  to  in- 
duce him  to  purchase  the  600  shares ;  and  that,  at  the  time  when  they  made 
those  representations  to  him,  they  well  knew  that  the  same  were  untrue,  and 
that  the  company  had  beaUi  for  a  long  time,  and  was  then  in  great  and  in- 
creasing pecuniary  difficulties.    On  the  29th  of  August,  1839,  a  general  and 
extraordinary  meeting  of  the  shareholders  of  the  bank  was  held,  at  which  it 
appeared  that  one^fourth  part  of  the  paid  up  capital  had  been  lost,  and  the 
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company  was  declared  to  be  dissolved ;  and  certain  persons  were  directed  to 
wind  up  its  affairs.  On  the  16th  of  December,  1839,  William  Smith,  the 
theamaoasfer  of  the  bank,  informed  the  plaintiff  that  the  directors  had  de* 
dared  the  shares  standing  in  his  name,  to  be  forfeited  to  the  company  in 
consequence  of  his  not  having  paid  them  what  was  due  on  his  account  cur- 
rent. 

The  bill,  after  stating  as  above,  alleged  that  all  the  debts  of  this  company 
had  been  paid ;  and  that,  inasmuch  as  the  plaintiff  was  induced  to  purchase 
his  600  shares  by  the  fraudulent  representations  aforesaid,  as  well  as  by  the 
fraudulent  means  adopted,  by  the  directors,  to  deceive  the  public  wi^  re* 
spect  to  the  real  state  of  the  afiairs  of  the  bank  and  to  keep  up  the  market 
price  of  shares,  he  was  entitled  to  have  the  purchase  set  aside  and  his 
'purchase  money  repaid  to  him  by  the  company :  that  he  was  more  [*64] 
e^ialiy  induced  to  purchase  the  shares  by  means  of  the  fraudulent 
representations  of  Moult,  Hardie  and  Evans :  that  Hardie  had  since  died  in- 
testate and  wholly  insolvent,  without  leaving  any  assets  for  the  payment  of 
bis  debts :  that  if,  in  the  opinion  of  the  court  the  plaintiff  was  not  entitled  to 
the  relief  prayed  against  the  company,  then  he  was  entitled  to  be  repaid  the 
purchase  money  of  the  500  shares,  by  Moult  and  Evans :  that  Connell  had, 
poisuant  to  the  act  of  Parliament,  been  duly  appointed  and  was  then  one  of 
the  puUic  registered  officers  of  the  company,  in  whose  nan^e  the  company 
might  sue  and  be  sued  either  at  law  or  in  equity. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  was  induced  to 
purchase  the  600  shares  by  means  of  the  fraudulent  representations  and 
practices  of  the  directors,  and,  more  especially,  by  the  fraudulent  representa- 
tions of  Moult,  Evans  and  Hardie,  and  that  such  purchase  might,  as  between 
the  plaintiff  and  the  company,  be  declared  to  be  void ;  and  that  the  company 
might  be  ordered  to  repay,  to  the  plaintiff,  the  amount  of  his  purdiase 
money,  with  interest  thereon :  or,  in  case  the  court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  have  the  purchase  set  aside  as  against  the 
company,  then  that  it  might  be  declared  .that  the  plaintiff  was  by  reason  of 
the  fraudulent  representations  of  Moult  and  Evans,  entitled  to  have  his  pur* 
chase  money,  with  interest,  repaid  to  him  by  Moult  and  Evans,  and  that 
they  might  be  ordered  to  pay  the  same  to  him. 

Connell  demurred,  to  the  bill,  for  want  of  equity,  and  because  Har- 
die*s  personal  representative,  and  the  •persons  who  were  directors  of    [*65J 
the  hank  at  the  time  when  the  plaintiff  purchased  the  shares  in  the  bill 
mentioned  (the  600  shares  qu.  ?)  were  not  made  parties  to  it. 

Mr.  JaetA  and  Mr.  Sharpen  in  support  of  the  demurrer : — The  bill  alleges 
that  the  directors  of  the  company,  that  is  to  say,  those  who  were  directors  in 
the  year  1836,  made  divers  fraudulent  representations  for  the  purpose  of  de- 
ceiving the  public  at  large,  and  inducing  the  public  to  buy  shares  at  prices 
which  were  beyond  their  value ;  and  it  particularly  mentions  three  persons 
of  the  names  of  Moult,  Hardie,  and  Evans  as  having  been  concerned  in 
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specific  jepreeentations  made  to  the  plaintiff  individoaily.  The  parties  ac- 
cused are  the  directors  and  officers  of  the  company  in  IS36,  and  especially 
Moult,  Hardie,  and  Evans ;  Moult  and  Hardie  being  directors,  and  Evans 
being  the  manager  of  the  bank.  Hardie^  however,  is  not  represented  on  this 
record. 

The  plaintiff  has  endeavored,  in  this  suit,  to  avail  himself  of  the  pro* 
visions  of  certain  acts  of  Parliament,(a)  by  which,  for  certain  purposes,  the 
public  officers  of  banking  companies  may  sue  and  he  sued  on  behalf  of  the 
company,  that  is  to  say,  on  bdialf  of  the  company  for  the  time  being.  With 
that  view  the  plaintiff  has  filed  his  bill  against  Mr.  Gonnell,  whom  he  states 
to  be  the  public  registered  officer  of  the  bank,  and  he  treats  Mr.  Connell  as  the 
representative  of  the  entire  company,  that  is,  of  the  entire  company  as  it  exists 
in  the  year  1840,  not  as  it  existed  in  1836.    The  bill  pmys  that  it  may  be 

declared  that  the  plaintiff  w«s  induced  to  purchase  the  600  shares,  by 
[*66]    means  of  the  'fraudulent  representations  and  practices,  hereinbefore 

mentioned,  of  the  directors  of  the  said  company ;  which  most  mean  the 
directors  at  the  time  the  representations  were  made,  or,  in  other  words,  the 
directors  of  1836.  That  is  a  declaration  which  is  to  govern  the  rest  of  the 
prayer :  and  then  the  bill  prays  that  such  purchase  may,  as  between  the  plain- 
tiff and  the  company,  be  declared  to  be  void,  and  that  his  purchase  money 
may  be  repaid  to  him.  Now,  in  praying  relief  against  the  company,  in  a  bill 
filed  against  a  public  officer  of  that  company  in  the  year  1840,  the  plaintiff  is 
praying  relief  against  the  members  of  that  company  as  they  exist  in  the  year 
1840 ;  and  we  submit  that  he  has  erred  in  imagining  that,  for  the  fraud  com- 
mitted on  him  in  1836,  by  the  directors  of  the  company,  he  has  a  remedy 
against  those  individuals  who  constitute  the  company  in  1840.  His  remedy 
is  against  the  persons  who  committed  the  fraud  on  him,  namely,  the  directors 
of  the  company  in  1836,  and,  especially,  Moult,  Hardie  and  Evans ;  and,  if 
he  has  any  remedy  against  any  other  members  of  the  company,  it  is  not  a 
remedy  against  the  entire  company  as  it  exists  in  1840,  but  only  a  remedy 
against  those  who  constituted  th^  company  at  the  time  when  he  entered  into 
it,  that  is,  against  all  the  members  of  the  company  except  himself, — against 
all  those  who  participated  in  the  receipt  of  his  money .  Secondly :  the  plaintiff 
has  erred  in  making  Connell  the  party  to  be  sued  as  representing  the  compauy. 
The  plaintiff  is  himself  a  member  of  the  company,  not  only  in  respect  of  the 
600  shares  which  he  purchased  of  the  directors ;  but  also  in  respect  of  the  115 
shares  which  he  purchased  of  different  persons.  This  then  is  not  a  suit  by 
him  against  the  entire  company,  but  against  the  company  mtnti^  one.    The 

question  raised  on  this  record  is  not  a  question  betwe^i  Seddon  and 
[*67]    *the  Northern  and  Central  Bank ;  but  between  Seddon  and  all  the 

members  of  the  bank  except  Seddon.  In  a  suit  of  that  nature,  that  is, 
where  the  dispute  is  an  intestine  one,  the  acts  of  Parliament  do  not  authorise 
the  public  officer  to  represent  the  company.    He  is  authorized  to  represent 

(a)  7  Geo.  4,  e.  46,  and  1  and  2  Vict  e.  96. 
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the  company  where  one  member  of  the  company,  has,  in  his  individual  char- 
acter, private  dealings  with  the  ct>mpany,  by  keeping  a  banking  account  with 
them.  In  such  a  case  the  act  of  Parliament(a)  provides  that,  for  the  purposes 
of  his  separate  dealings  with  the  company,  he  shall  sue  them  exactly  in  the 
same  way  as  if  he  were  a  stranger,  and  that  there  shall  be  no  set-off  of  his 
lights  as  a  partner,  against  his  rights  as  a  customer  or  creditor:  therefore,  if 
Seddon  had  deposited  money  in  this  bank,  or  had  got  a  bill  sighed  by  this 
hunk,  and  a  dispute  arose  between  him  and  the  bank,  then  that  would  be  a 
case  in  which  he  might  bring  his  action  or  suit  against  the  public  officer : 
because,  in  that  case,  the  public  officer  would  represent  the  entire  bank,  in- 
elading  Seddon ;  and  Seddon  would  have  to  bear  his  proportion  of  whatever 
vas  recovered  in  that  action  or  suit :  he  would,  in  his  character  of  customer, 
lecover  the  balance  of  his  account ;  but,  in  his  character  of  shareholder,  he 
▼oald  have  to  bear  his  proportion  of  that  balance,  and  of  the  costs,  too,  if  any. 
Now  that  is  not  the  nature  of  the  present  suit :  but  it  is  one  in  which  the 
plaintiff  seeks  to  disengage  himself  from  the  partnership ;  raising  therefore  a 
question  between  himself  and  the  other  members. 

We  now  call  the  attention  of  the  court  to  the  enormous  and  whim- 
sical injustice  which  would  be  doile,  if  *the  species  of  suit  which  this    [*68] 
plaintiff  has  framed,  could  be  sustained.    As  ConneU  is  made  a  defen- 
dant, as  representing  the  entire  company,  the  case  is  just  the  same  as  if,  in- 
stead of  his  being  made  a  defendant,  the  names  of  all  the  existing  members 
of  the  company,  appeared  as  defendants  on  this  record.    Now  the  case  repre- 
sented is  that  the  directors  of  the  company  in  the  year  1836,  formed  a  scheme 
to  ddnde  the  public  at  large  into  buying  shares  in  this  bank,  and  that  that 
scheme  succeeded  to  a  great  extent;  and  that  they  entrapped  the  plaintiff  and 
a  great  variety  of  other  persons :  so  that  the  plaintiff  is  not  the  only  sufferer 
by  the  fraud  of  the  directors :  and,  consequently,  if  he  were  to  succeed  in 
this  suit,  he  would  obtain  relief  not  only  against  the  other  innocent  victims  of 
the  directors,  but  also  against  himself;  for  he  does  not  seek  to  extricate  him- 
self from  the  other  116  shares  which  he  purchased ;  but  admits  himself  to  re- 
main a  member  of  the  company  in  respect  of  those  shares.    Again,  each  of 
the  other  victims  would  be  entitled  to  have  exactly  the  same  relief  against 
the  rest  of  the  company,  including  the  plaintiff:  so  that  you  would  have  not 
the  practicers  of  the  fraud  being  made  responsible  to  the  victims,  but  one  vic- 
tim being  made  responsible  to  another  and  to  himself.    It  is  obvious,  there- 
fore, that  nothing  like  justice  would  result  from  sustaining  the  present  bill. 
The  truth  is,  the  real  remedy  for  a  person  who,  like  the  plaintiff,  has  been 
fraudalently  entrapped  into  purchasing  shares  in  a  partnership,  is  to  call  upon 
those  who  did  entmp  him,  to  make  good  to  him  what  he  has  paid,  and  to  take 
back  the  shares  with  the  liabilities  upon  them,  and  to  indemnify  him  against 
all  liability.    Stainbank  v.  Femlejf.{b) 

<a)  1  and  3  Viet.  c.  96.  (6)  Anta,  voL  9,  p.  556. 
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[*69]  "Thirdly :  the  company  is  no  longer  in  a  situation  in  which  the 
clauses  in  the  act  of  Parliament  elating  to  the  public  officers  of  com- 
panies, apply :  for  it  is  stated,  in  the  bill,  that  the  company  is  dissolved,  and 
thas  all  the  debts  are  paid  off;  and,  therefore,  practicaUy  speaking,  the  bank- 
ing business  is  terminated  and  the  partnership  is  at  an  end :  and,  under  the 
acts  of  Parliament,  the  power  of  suing  the  public  officer  and  the  power  of 
suing  by  him,  exists  only  whilst  there  is  a  partnership.  Although  the  part- 
nership may  exist,  for  the  purpose  of  winding  up  its  affairs  as  between  the  co- 
partners, it  is  impossible,  on  these  acts  of  Parliament,  to  show  that  this  power 
of  suing  and  being  sued,  continues  for  that  purpose. 

The  defendant  has  demurred  also  for  want  of  parties.  It  is  hardly  neces- 
sary to  say  anything  od  that  ground,  for  it  is  clear  that  the  directors  of  1836, 
who  are  primarily  liable,  and  Moult,  Hardie  and  Evans,  who  are  specifically 
charged  with  fraud,  ought  to  have  been  made  parties*  With  respect  to  Bar- 
die, it  is  said  that  he  is  dead  and  that  be  has  not  left  assets  for  the  payment  of 
his  debts ;  but  it  is  not  stated  whether  he  has  or  has  not  a  representative. 

Mi.  Knight  Bruccy  Mr.  Stuart  and  Mr.  Oeldartj  for  the  plaintiff :— First: 
with  regard  to  the  objection  as  to  the  absence  of  Hardie's  personal  repieseo- 
,  tative  from  the  record.    The  statement  is  that  Hardie  has  departed  this  life 
intestate,  and  that  he  died  wholly  insolvent  without  leaving  any  assets  for  the 
payment  of  bis  debts.    It  is  not  stated,  nor  is  it  material  to  state, 
[*70]    whether  any  representation  to  him  has  been  taken  out  or  not    If  *hi8 
personal  representative  were  a  necessary  party  in  any  view  of  the  case, 
the  allegation  that  he  died  insolvent  without  leaving  any  assets  for  the  pay- 
ment of  his  debts,  is  alone  sufficient  to  prevent  its  being  necessary  to  make 
his  representative  a  party. 

But  there  are  still  stronger  grounds  for  contending  that  it  was  not  neces- 
sary to  make  his  personal  rq>resentative  a  party.  In  the  case  of  a  breach  of 
trust,  which,  in  this  court,  stands  on  the  footing  of  a  joint  and  several  debt, 
the  court  requires  all  the  perscms  who  were  concerned  in  committing  the 
breach  of  trust,  to  be  parties  to  the  suit ;  because  contribution  may  be  enfor- 
ced, inter  se  ;  but,  where  there  can  be  no  contribution,  the  reason  fails.  So, 
in  the  courts  of  common  law,  if  all  the  parties  to  a  contract  are  not  made  par- 
ties to  the  aQtion,  the  defendant  may  either  plead  in  abatemoit  or  d^nur,  ac- 
cording to  the  circumstances;  but  he  cannot  do  so  in  the  case  of  a  <orl;  for 
every  tort  i<«,  in  its  nature,  several,  and  the  plaintiff  may  sue  any  one  of  the 
parties  by  whom  the  tort  was  committed,  and  there  can  be  no  defence,  either 
by  plea  or  demurrer,  i^inst  that  mode  of  proceeding.  In  equity  the  distinc- 
tion exists,  not  between  contract  and  tort^  but  between  matters  as  to  which  con- 
tribution may  be  enforced  and  matters  as  to  which  it  cannot.  A  broach  of 
trust  is  in  the  nature  of  a  wrong ;  but  it  is  treated  <Hily  as  a  matter  of  civil 
debt,  that  is  as  a  contract ;  and  there  may  be  contribution.  A  man  may  com- 
mit a  breach  of  trust  without  being  guilty  of  a  moral  fmud.  But  where  there 
is  a  case  of  palpable  fraud,  where  severed  persons  acting,  to  a  certain  extent, 
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joiotly,  make  false  and  fmadalent  representations  to  an  individual^  with  a 
y^w  to  induce  him  to  engage  in  a  particular  speculation,  that  is  a  case 
vhicb,  thotiGfh  it  is  not  a  matter  of  contract,  is  ^remediable  in  equity ;  [*71  J 
but  it  is  not  a  case  in  which  this  court  will  enforce  contribution.  It 
was,  therefore,  matter  of  surplusage  to  allege  that  Hardie  was  dead ;  and  still 
more  so,  to  allege  that  be  had  died  insolvent;  because,  if  he  had  been  living 
and  in  the  most  jQourishing  circumstances,  it  was  purely  optional,  in  the 
plaintiff,  to  make  him  a  party  or  not.  Evans  v.  BecfcnelL{a)  Even  if  this 
had  been  a  case  of  contract,  the  allegation  of  insolvency  would  have  been  per- 
fectly sufficient  to  dispense  with  Hardie's  presence  or  that  of  his  representa- 
tive. Cockhum  v.  Thompson  ;  (ft)  Anger  stein  v.  Clarke  ;  (c)  Madox  v. 
J(uks(m.(d) 

The  next  and  the  most  important  question  in  this  case,  is  whether  ConneU 
is  properly  made  a  party  to  this  suit,  as  representing  the  company.  Sup* 
pose  that  there  was  a  partnership  consisting  of  four  persons,  and  a  friend  or 
relation  of  one  of  the  partners,  but  not  by  his  desire  or  in  concert  with  him, 
makes  a  false  and  fraudulent  representation  to  A.  B.,  that  the  partnership  is 
solvent  and  flourishing,  and  recommends  him  to  join  it ;  and  he  joins  it  ac- 
cordingly. In  such  a  case,  there  might  be  considerable  difficulty  in  showing 
that  the  partnership  might  be  treated  as  a  nullity,  and  that  A.  B.  might  file  a 
bill,  against  the  person  who  induced  him  to  enter  into  the  partnership,  for  the 
parpose  of  obtaining  compensation  for  the  loss  occasioned  by  the  fraud,  and 
also  against  the  members  of  the  firm  for  the  purpose  of  avoiding  the  contract 
which  the  other  defendant  had  induced  him  to  enter  into.  That,  however, 
is  not  the  case  on  this  record ;  and  it  may  be  admitted  that,  in  such  a  case, 
A.  B.'s  only  remedy  would  be  against  the  party  who  made  the  repre- 
sentation. But,  is  the  case  the  same  where  one  of  the  ^partners,  has  by  [*72] 
fraudulent  representations,  induced  the  formation  of  the  partnership  ? 
There  the  contract  itself  is  vitiated  by  the  act  of  one  of  the  parties  to  it ;  and, 
if  that  contract  is  founded  in  fraud,  the  whole  of  the  transaction  fails ;  and 
more  especially  if  the  party  engaged  in  that  transaction,  be  one  taking  a 
prominent  part  on  behalf  of  the  partnership,  and  authorized  to  act  for  the 
partnership.  There  no  one  could  doubt  that  the  contract  would  be  vitiated, 
ind  that  the  bill  to  be  filed  would  be  a  bill  against  all  the  partners  to  be  re- 
lieved from  the  partnership,  that  is,  a  bill  against  the  four  co-partners  to  g  ^t 
back  the  money  whidh  they  had  obtained  by  means  of  the  fraud  of  one  of 
them,  and  against  that  one,  to  make  him  answerable  for  all  the  consequences 
beyond  the  mere  fact  of  annulling  the  agreement.  The  connection,  of  the 
party  who  perpetrated  the  fraud,  with  the  partnership,  entitles  the  delnded 
party  to  be  delivered  from  the  whole  transaction.  Now,  in  this  case,  IVIouIt 
and  Hardie  were  directors,  and  Evans  was  the  manager  of  the  company :  so 
that  they  were  not  only  partners,  but  agents  of  the  company :  and  the  bill  ex* 

(«)  6  Ves.  174.  (6)  16  Vet.  336.  {e)  Z  Swanst  147,  aote.        Nj  9  Atk.  40$. 
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pressly  charges  that,  by  their  false  representations,  as  well  as  by  the  false 
representations  contained  in  the  reports  of  the  whole  body  of  directors,  the 
plaintiff  was  induced  to  purchase  the  600  shares  in  the  bank.    In  such  a 
case  there  can  be  no  doubt  that  the  plaintiff  is  entitled  to  that  which  he  asb 
by  his  bill,  namely,  to  rescind  the  transaction,  to  get  back  his  money  from 
the  partnership ;  and,  moreover,  to  fix  the  perpetrators  of  the  fraud  with  the 
consequences  of  the  fraud. 
Then  it  was  suggested  that  there  is  no  right'  to  sue  the  company  in  respect 
of  a  demand  of  this  description ;  and  various  ingenious  arguments  were 
{*73]    adduced  in  support  of  that  proposition,  relating  to  the  state  of  the  *law 
rather  than  to  the  state  of  the  cause :  for,  what  is  this  but  a  debt  due 
from  the  partnership  to  an  individual.    Now  the  7  Geo.  4,  c.  46,  provides 
that :  '<  all  actions,  suits  and  proceedings,  at  law  or  in  equity,  to  be  com- 
menced or  instituted  by  any  person  or  persons,  bodies  politic  or  corporate  or 
others,  whether  members  of  snch  co-partnership  or  otherwise,  against  such 
copartnership,  riiall  and  lawfully  may  be  commenced,  instituted  and  prosecuted 
against  any  one  or  more  of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  of  such  co-partnership,  as  the  nominal  defendant."    And  the  1 
and  2  Vict  c.  96  provides :  ^'  that  any  person  now  being  or  having  been,  or 
who  may  hereafter  be  or  hiave  been  a  member  of  any  co-partnership  nov 
carrying  on,  or  which  may  hereafter  carry  on  the  business  of  banking  under 
the  provisions  of  the  said  recited  acts,  may,  at  any  time  during  the  contion- 
ance  of  this  act,  in  respect  of  any  demand  which  such  person  may  have 
either  solely  or  jointly  with  any  other  person,  against  the  said  co-partnership 
or  the  funds  or  property  thereof,  commence  and  prosecute,  either  solely  or 
jointly  with  any  other  person  (as  the  case  may  require)  any  action,  suit  or 
other  proceeding  at  law  or  in  equity  against  any  public  officer  appointed  or 
to  be  appointed,  under  the  provisions  of  the  said  acts,  to  sue  and  be  sued  on 
.  the  behalf  of  the  said  co-partnership ;  and  that  any  such  public  officer  may, 
in  his  own  name,  commence  and  prosecute  any  action,  suit  or  other  proceed- 
ing, at  law  or  in  equity,  against  any  person  being  or  having  been  a  member 
of  the  said  co-partnership,  either  alone  or  jointly  with  any  other  person 
against  whom  any  such  co-partnership  has  or  may  have  any  demand  what- 
soever ;  and  that  every  person  being  or  having  been  a  member  of  any  such 
co-partnership,  shall,  either  solely  or  jointly  with  any  other  person  (as 
[*74]    the  case  may  require)  be  capable  of  *proceeding  against  any  such  co- 
partnership by  their  public  dicer,  and  be  liable  to  be  proceeded  against, 
by  or  for  the  benefit  of  the  said  co-partnership,  by  such  public  officer  as 
aforesaid,  by  such  proceedings  and  with  the  same  legal  consequences  as  if 
such  person  had  not  been,  a  member  of  the  said  co-partnership."    Now  the 
issue  here  raised  is  that,  in  effect,  the  plaintiff  has  not  become  a  member  of 
the  partnership ;  inasmuch  as  his  junction  was  obtained  by  fraud :  and  he  is 
suing  the  partnership  as  he  alleges  it  to  stand,  that  is,  as  a  partnership  with- 
out him.    This  then  is  a  case  for  an  equitable  action,  against  the  partnership 
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for  money  had  aad  received,  as  in  Coli  v.  Woll(iston,{a)  and  Green  v*  Bar^ 
retL{b)  Whom,  then,  is  the  plaintiff  to  sue  but  the  public  officer  of  the  com- 
paay  7  But,  if  the  plaintiff  is  to  be  tref^ted,  for  any  purpose,  as  a  member  of 
the  co-partnership  (which,  we  submit,  he  cannot  be,)  still  he  has  a  right,  by 
the  express  terms  of  these  acts  of  Parliament,  to  sue  the  partnership.  The 
embarrassment  (if  any)  arising  from  such  a  proceeding,  is  one  which  the  act 
of  Parliament  has  created,  and  the  court  must  deal  with  it  as  well  as  it  can. 
All  that  your  Honor  decided  in  Simnbank  v.  Femley^  was  that  the  defraud- 
ed party  had  a  right  (if  be  pleased  so  to  do,)  to  treat  the  partnership  as  sub- 
sisting, and  to  proceed  for  compensation  and  indemnity  against  one  or  more 
of  the  perpetrators  of  the  fraud,  omitting  the  rest,  without  repudiating  the 
partnership  or  seeking  to  set  aside  the  engagements  or  liabilities  which  had 
been  created  by  the  fraud.  That  case,  therefore,  is  an  authority  in  our 
favor ;  for  it  shows  that  it  is  not  necessary  to  make  either  Hardie's  represen- 
(atiye  or  the  other  directors,  parties  to  this  suit.  Again :  the  directors 
did  not  join  with  Moult,  Hardie  and  Evans  in  making  *the  representa-  [*75] 
tions  which  induced  the  plaintiff  to  purchase  his  600  shares  in  the 
bank:  and,  eren  if  they  had  done  so,  it  would  have  been  optional,  in  the 
plaintiff,  to  make  them  co-defendants  or  not ;  because  the  case  made  by  his 
bill  is  not  one  in  which  this  court  will  compel  contribution.  Besides,  the 
company  is  represented  on  this  record,  by  its  public  officer,  and,  therefore,  it 
vould  have  been  improper  as  well  as  unnecessary  to  make  the  directors 
parties. 

The  only  objection  to  the  bill  which  remains  unanswered,  is  that  the  acts 
of  Parliament  which  have  been  referred  to  do  not  authorize  the  public  officer 
to  be  sued  where  the  partnership  has  been  dissolved.  That  is  a  gratuitous 
assumption  and  contrary  to  every  principle  both  of  law  and  justice.  It  has  been 
repeatedly  laid  down  by  Lord  Eldon  and  other  Judges,  that,  with  respect  to  de- 
mands on  a  partnership  the  partnership  continues  until  all  those  demands  are 
satisfied.  The  dissolution  has  relation  only  to  future  transactions ;  the  part- 
nership continues  as  to  all  antecedent  ones.  Suppose  that  a  joint  stock 
banking  company  had  received  a  deposite  of  half  a  million  for  a  purpose  which 
was  to  be  answered  in  two  or  three  days,  and  that  by  the  provisions  of  their 
deed  of  settlement,  they  were  enabled  to  dissolve  on  short  notice ;  then,  accord- 
ing to  the  argument  in  support  of  this  last  objection,  all  that  they  would  have  to 
do  would  be  to  dissolve,  and  the  creditor  would  be  driven  to  obtain  his  money 
by  suing  all  the  shareholders.  Such  a  consequence  would  be  so  oppressive 
and  80  utterly  at  variance  with  the  language  and  spirit  of  the  acts  of  Parlia- 
ment and  with  the  rules  of  law,  that  it  was  scarcdy  necessary  to  say 
a  word  upon  it.  It  is  quite  clear  that,  as  to  its  obligations ;  the  *part-  [*76J 
Q^Tship  continues  until  all  those  obligations  are  discharged. 

The  Yice-Chancbllor  : — The  question  regarding  Mr.  Cormell,  is  a 

(a)  9  P.  W.  154.  (6)  Ante,  toI.  1,  p.  4S. 
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Y«ry  important  one ;  and  I  shall  not  determine  it,  without  reading  over  the 
act  of  Gaorge  the  4th,  as  well  as  the  act  of  her  present  Majesty.  There  is 
weight  in  the  observation  that  the  acts  of  Parliament  were  not  meant  to  ap- 
ply to  a  case  where  one  member  of  a  partnership  makes  a  demand  against  the 
other  members* 


llthJunie. — ^TttE  Vice-Chancellor  : — The  only  question  which  I  am 
now  about  to  determine,  is  whether  Mr.  Connell  is  properly  made  a  defend- 
ant to  this  bill,  in  his  character  of  one  of  the  public  officers  of  the  Northern 
and  Central  Banking  Company. 

I  have  read  over  both  the  acts  of  Parliament:  and,  in  my  opinion,  it  is  per^ 
fectly  plain  that  neither  of  them  was  meant  to  apply  to  demands  made 
by  one  or  more  members  of  a  partnership  against  tte  other  members  of  that 
partnership. 

The  relief  which  the  plaintiff  asks,  is  that  it  may  be  declared  that  he  was 
induced  to  purchase  the  600  shares  in  the  bank,  by  means  of  the  fraudulent 
representations  and  practices,  thereinbefore  mentioned,  of  the  directors  of  the 
company,  and,  more  especially,  by  the  fraudulent  representations  of  the  de* 
fendants  Moult  and  Evans,  and  of  Hardie ;  and  that,  as  between  the 
[*77]  plaintiff  and  the  ^company,  such  purchase  may  be  declared  to  be  void ; 
and  that  the  company  might  be  ordered  to  repay,  to  him,  the  amount 
of  his  purchase  money.  It  is  obvious,  therefore,  that  the  plaintiff,  at  the  same 
time  as  he  asks  that,  as  between  him  and  the  company,  the  relief  may  be 
given,  admits  that,  with  respect  to  all  other  persons,  he  is  a  member  of  the 
company. 

Now  there  has  been  a  legislative  interpretation  put  by  the  act  1  and  2 
Vict,  on  the  effect  of  the  act  of  7  Geo.  4 ;  though  there  are  words,  in  the  7 
Geo.  4,  which  might,  I  think,  have  made  it  questionable  at  least  whether  the 
act  of  Geo.  4  did  not,  itself,  comprehend  the  Tery  cases  which  are  provided 
for  by  the  1  and  2  Tict.  However  the  act  of  the  1  and  2  Vict,  after  recitinsr 
the  act  of  the  7  Geo.  4,  and  an  act  of  the  6  Geo.  4,  and  that  it  was  expedient 
those  acts  should  be  amended,  proceeds  to  enact ;  <<  That  any  person  now 
being,  or  having  been,  or  who  may  hereafter  be^  or  have  been,  a  member  of 
any  co*pa^tnership  now  carrying  on,  ot  which  may  hereafter  carry  on  the 
business  of  banking  under  the  provisions  of  the  said  recited  acts,  may,  at  any 
time  during  the  continuance  of  this  act,  in  respect  of  any  demand  which  such 
person  may  have,  either  solely  or  jointly  with  any  other  person,  against  the 
said  co-partnership,  or  the  funds  or  property  thereof,  commence  and  prosecate 
either  solely  or  Jointly  vriiti  any  other  person  (as  the  case  may  require,)  any 
action,  suit  or  othei  proceeding,  at  law  or  in  equity,  against  any  public  offi- 
cer appointed  or  to  be  appointed,  under  the  provisions  of  the  said  nets,  to 
sue  and  to  be  sued  ou  the  behalf  of  the  said  co-partnership ;  and  that  any 
such  public  officer  may,  in  his  own  name,  commence  and  prosecute  any 
action,  suit  or  other  proceeding  at  law  or  in  equity,  against  any  person  being 
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or.  having  been  a  member  of  'the  said  co-partnership,  either  alone  or      [*78] 
joiQtIy  with  any  other  person  against  whom  any  snch  co-partnership 
has  or  may  have  any  demand  whatsoever ;  and  that  every  person  being  or 
having  been  a  member  of  any  such  co-partnership,  shall,  either  solely  or  jointly 
with  any  other  person  (as  the  case  may  require,)  be  capable  of  proceeding 
against  any  such  co-partnership,  by  their  public  officer,  and  be  liable  to  be 
proceeded  against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such 
public  officer  as  aforesaid,  by  such  proceedings,  and  with  the  same  legal  con- 
sequences as  if  such  person  had  not  been  a  member  of  the  said  co-partnership, 
and  that  no  action  or  suit  shall  in  anywise  be  affected  or  defeated  by  reason 
of  the  pfauntifis  or  defendants,  or  any  of  them  respectively,  or  any  other  per* 
son  in  whom  any  interest  may  be  averred,  or  who  may  be  in  anywise  into* 
rested  or  concerned  in  such  actioni  being  or  having  been  a  member  of  the 
said  co-partnership ;  and  that  all  such  actions,  suits  and  proceedings  shall  be 
conducted  and  have  effect  as  if  the  same  had  been  between  strangers.''    I 
look  upon  this  as  a  legislative  declaration[l]  that  the  particular  cases  which 
were  provided  for  by  1  and  2  Vict,  were  not  provided  for  by  the  7  Geo.  4. 
But  it  is  perfectly  plain  that  the  act  of  the  1  and  2  Vict,  though  it  meant  to 
give  relief  in  a  case  where  one  member  of  a  partnership  might,  either  solely 
or  jointly  with  another  person,  have  a  demand  against  the  partnership,  or 
vke  iferscij  the  partnership  might  have  a  demand  against  a  member  of  the 
partnership,  either  solely  or  jointly  with  some  other  person,  no  part  of  it  can 
by  any  construction  however  forced,  be  made  to  provide  for  determining  a 
a  question  between  one  member  of  the  partnership  as  such,  and  the  other 
members  of  the  partnership  as  such.    In  my  opinion,  therefore,  there  is  no 
ground  whatever  for  making  Connell  a  party  to  the  suit  in  the 
'character  of  public  officer  of  the  company,  thereby  representing      [*79] 
the  whole  company. 

If  the  plaintiff  chooses  to  seek  relief  as  against  the  other  members  of  the 
company,  he  must  seek  it  in  some  other  form  ^  in  what  form,  it  is  for  him  to 
be  well  advised  before  he  amends  his  bilL 

Demurrer  allowed.(a) 

(a)  The  Vice-Chancellor,  in  tlie  coatve  of  the  ailment  on  the  demurrer  filed  by  the  defendant 
Moolt,  a  report  of  which  isinlijoiDed,  said  that  what  he  had  decided  on  ConneH'e  demurrer  was,  in 
•fi«ct,  that  inasmuch  as  the  public  officer  of  the  company  did  not,  under  the  acts  of  Parliameiit« 
represent  all  the  soopaoy  except  one,  and  as  the  platntiff  was,  in  eflect,  Mwag  all  the  company  ex- 
empt himself,  the  puMic  officer  was  improperly  made  a  party :  that,  as  Mr.  Jacob  had  said,  the  aett 
of  Pariiament  did  not  authorize  suits  by  one  or  more  of  the  partners  against  the  rest,  to  be  man* 
aged  by  means  of  making  the  public  officer  a  party.  « 

[1]  As  to  statutory  explanation,  see  ante,  48,  n. 
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Demurrer;  Pleading^;  Parties;  Fraud. 

A.  filed  a  bill  against  a  company,  and  also  against  some  of  the  diraeton  of  tho  oompany,  pntpaf 
relief  against  the  company,  and  if  lie  ahould  be  bold  not  to  be  entitled  to  reiieC  against  the  con- 
pany,  then  praying  relief  against  the  directors.    Held  that  the  biU  was  demnnrable. 

An  allegation  in  a  bill  that  a  person  who  would  have  been  a  necessary  party,  was  dead,  insolTent, 
and  without  leaving  any  assets  for  payment  of  his  debts,  is  sufficient  to  dispense  with  his  repre- 
sentative being  made  a  party. 

Where  a  bill  is  filed  for  relief  in  respect  of  a  firand  alleged  to  have  boon  committed  by  several  pe^ 
sons,  it  is  not  necessary  that  aU  the  persons  charged  with  the  fraud  should  be  made  defendaote* 

The  defendants  Moult  and  Evans  demurred,  separately,  to  the  bill,  on  the 
same  grounds  as  the  defendant  Connell  had  done,  namely,  for  want  of  equity 
and  because  Hardie's  representative  and  the  persons  who  were  directors  of 
the  bank  at  the  time  when  the  plaintiff  purchased  his  shares,  yfCte  not  nuide 

parties  to  the  bill. 
[•80J        'Mr.  j€u:(A  and  Mr.  Sharpe,  in  support  of  Moult's  demurrer :— The 
question  that  arises  on  this  demurrer  is  quite  independent  of  either  of 
the  acts  of  Parliament  before  referred  to. 

The  bill  first  prays  relief  against  the  company ;  and  then  it  prays  as  fol- 
lows :  "  Or  in  case  this  court  shall  be  of  opinion  that  the  plaintiff  is  not  enti* 
tied  to  have  the  purchase  set  aside,  as  against  the  said  company,  then  that  it 
may  be  declared  that  the  plaintiff,  is  by  reason  of  the  fraudulent  representa- 
tions, hereinbefore  mentioned,  of  the  said  defendants  H.  Moult  and  T.  Evaos, 
entitled  to  have  the  amount  of  his  purchase  money  repaid  to  him  by  the  said 
defendants  H.  Moult  and  T.  Evans,  and  that  they  may  be  ordered  to  pay  the 
same  to  him.^  Now,  it  is  essential  to  the  maintaining  of  a  suit  in  equity,  that 
the  plaintiff  should  know  and  state  the  relief  which  he  is  entitled  ta  Where, 
a  defendant  is  liable  to  the  plaintiff  in  one  of  two  ways ;  as,  for  instance 
where  he  is  bound  either  to  transfer  stock  or  to  pay  money  to  the  plaintiff,  or 
is  liable  to  be  charged  either  with  interest  or  with  profits  in  respect  of  money 
due  from  kim  to  the  plaintiff,  relief  may  be  prayed  against  him  in  the  alte^pa- 
five ;  because  he  is  responsible,  to  the  plaintiff,  quaeunque  via.  But  a  plain- 
tiff cannot  file  a  bill  against  A.  and  B.  praying  relief  against  A.  and  then 
praying  relief  against  B.  in  case  only  he  fails  in  obtaining  relief  against  A. 
The  case  of  Edwards  v.  Edwards{a)  somewhat  resembles  this.  There  the 
plaintiffs  stated  that  their  title  was  good  at  law ;  and,  if  not,  that  it  was  a 
case  for  equitable  relief*  Lord  Eldon  allowed  a  demurrer  to  the  bill, 
[*S1]  on  the  ground  that  the  plaintiffs  were  *bound  to  stiOe,  distinctly, 
whether  their  case  was  at  law  or  in  equity.  It  so  happens,  in  this 
case,  that  ConnelPs  demurrer  for  want  of  equity,  has  been  allowed :  but,  if 
that  had  not  been  the  case  it  would  have  been  clear,  on  reading  the  prayer  of 
this  bill,  that  either  his  demurrer  or  the  demurrers  of  Moult  and  Evans  must 
be  allowed 

Supposing,  however,  that  the  bill  had  not  prayed  relief,  contingently^ 

(•)  Jm.335. 
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tgadnst  Moult  and  Evans,  it  would  siill  have  been  erroneous  for  want  of 
parties.  It  states  quite  as  strong  a  case  against  Hardie,  as  it  does  against 
Hoalt  and  Evans :  but,  by  way  of  excuse  for  not  making  his  representative  a 
party,  it  allies  that  he  departed  this  life  insolvent  and  with-^ut  leaving  any 
assets  for  the  payment  of  his  debts.  It  is,  however,  quite  consistent  with  that 
allegation,  that  he  may  have  left  assets  sufficient  to  pay  19^.  in  the  pound  on 
all  the  demands  on  his  estate. 

If  the  plaintiff  is  entitled  to  any  relief  at  all,  it  must  be  relief  against  all 
the  persons  who  were  concerned  in  the  fraud  of  which  he  complains.  On 
that  part  of  the  case  the  plaintiff^s  counsel  have  advanced  a  doctrine  which 
was  never  before  heard  of  in  a  court  of  equity.  They  said  that,  in  a  case  of 
gross  fraud,  that  is,  where  three  persons  concur  in  cheating  another,  a  bill 
may  be  filed  against  one  of  them  alone,  without  making  the  others  parties ; 
because  there  can  be  no  contribution.  But  where  is  the  line  dmwn  between 
that  which,  in  common  language,  is  called  fraud,  in  respect  of  which  it  is  said, 
ft  court  of  eqaity  does  not  enforce  contribution,  and  that  which,  in  a  court  of 
eqnity  alone,  is  termed  so,  and  in  respect  of  which  a  court  of  equity  does 
enforce  contribution,  such  as  a  dealing  between  an  attorney  and  his 
'client,  or  between  a  guardian  and  his  ward.  A  court  of  equity  makes  [*82] 
no  distinction  between  the  different  kinds  of  fraud ;  it  deals  with  every 
thing  as  a  matter  of  property.  It  does  not  make  any  man  pay  damages  for 
fraud ;  but  makes  him  make  restitution.  The  principle  of  equity,  in  all  such 
cases  where  it  gives  relief,  is  to  cause  restitution  to  be  made,  of  the  property 
that  has  been  improperly  acquired,  by  the  persons  who  have  acquired  it, 
whether  by  gross  fraud  or  by  that  which,  in  equity  alone,  is  called  a  fraud. 
Why  then  is  Moult  sued  alone  ?  The  plaintiff's  money  was  applied  for  the 
benefit  of  the  company  at  large :  and,  consequently,  all  the  old  directors  and 
shareholders  ought  to  have  been  made  parties ;  for  it  is  by  them  that  resti- 
tation  ought  to  be  made. 

We  submit,  therefore,  that  the  bill  is  erroneous,  first,  because  it  prays  relief 
against  Moult,  in  the  event  only  of  the  bill  being  dismissed  as  against  Connell 
the  representative  of  the  company ;  and,  secondly,  because  Hardie^s  represen* 
tative  and  the  other  persons  who  are  equally  liable  to  make  restitution  to  the 
plaintiff,  are  not  made  parties. 

Mr.  Knight  Bruccj  Mr.  Siuart  and  Mr.  Oeldart,  in  support  of  the  bill  r — 

The  course  which  has  been  pursued,  in  this  case,  of  putting  in  three  se- 
parate demurrers,  was  wholly  unnecessary,  and  tends  only  to  increase  expense : 
ibr,  th<^gh  a  demurrer  cannot  be  bad  in  part  and  good  in  part,  yet  it  may  be 
bad  as  to  one  or  more  of  the  demurring  parties  and  good  as  to  the  rest. 

In  many  cases  of  fraud,  as  for  instance  where  persons  are  concern- 
ed in  fraudulently  procuring  a  deed,  they  'having  no  interest  in  the  pro-    [*8S] 
perty,  restitution  is  out  of  the  question.    In  such  a  case  it  is  not  resti- 
tution, but  damages  which  this  court  gives,  although  the  relief  is  not  so  called. 
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Lingard  v.  BronUey,{a)  The  fraud  with  which  the  directors  are  charged, 
was  not  committed  by  them  in  concurrence  with  Moult,  Hardie  and  Eyaos, 
but  was  a  totally  different  and  distinct  act 

The  cases  of  Cockbum  v.  Thompson^  Angerstein  v.  Clarke  and  Madox 
y.  Jackson,  which  have  been  before  cited,  show  that  the  allegation  that 
Hardie  died  insolvent,  is  quite  sufficient  to  dispense  with  the  presence  of  his 
personal  representative  on  this  record. 

Lastly ;  it  was  said  that  the  bill  is  erroneously  framed,  becatise  it  prays  re- 
lief against  Moult  and  Evans,  in  case  only  the  company  shall  not  be  held  liable. 
Now  Moult  and  Evans  are  directly  liable,  to  the  plaintiff,  on  the  groond  of 
fraud.  The  company  may,  perhaps,  in  the  progress  of  the  cause,  discharge 
themselves  by  evidence,  and  be  held  not  liable  to  the  plaintiff 's  demand.  The 
plaintiff  then  has  a  right  to  sue  Moult  and  Evans,  they  being  liable  to  him, 
at  all  events.  But  can  they  complain  because  be  does  not  deal  harshly  with 
them,  but  chooses  to  proceed  against  the  party  who  has  got  his  money  before 
he  resorts  to  them  for  it.  The  rule  established  by  Edwards  v.  Edwards 
and  other  cases  of  that  description,  has  no  application  to  the  present  case. 
All  that  those  cases  decide,  is  that  the  plaintiff  must  (as  has  been  done  here) 
state  his  case  intelligibly ;  that,  if  he  comes  to  a  court  of  equity  for  relief,  he 
must  show  that  he  comes  on  equitable  grounds  and  that  he  is  entitled 
[*84]  to  relief  in  a  court  of  equity.  If  he  states  a  case  which  *may  be  either 
a  case  at  law  or  in  equity,  the  court  cannot  tell  what  he  means. 

We  trust  that,  as  the  bill  states  a  clear  case  of  fraud  against  Moult,  his  de* 
murrer  for  want  of  equity  as  well  as  for  want  of  parties,  must  fail. 


Mr.  Jacob  and  Mr.  Sharpe  in  support  of  Evans'  demurrer: — All  the  argu- 
ments in  support  of  Moult's  demurrer  apply,  equally,  to  Evans'.  Moreover, 
Moult  was  a  director  and  shareholder ;  but  it  is  not  stated  anywhere  in  the 
bill,  that  Evans  was  either  one  or  the  other.  He  is  stated  to  have  been  ma- 
nager of  the  bank.  That  shows  only  that  he  was  clerk,  secretary  or  agent  of 
the  company.  It  cannot  be  assumed  that,  because  he  was  employed  as  ma- 
nager, he  was  a  partner  in  the  bank.  An  agent  to  the  perpetrators  of  a  fraud 
may  be  made  a  co-  defendant  to  a  bill  to  be  relieved  against  the  fraud,  for  the 
purpose  of  being  subjected  to  the  costs  of  the  suit,  but  not  for  the  purpose  of 
having  relief  prayed  against  htm.  Here,  however,  the  plaintiff  does  not  pray 
for  costs  against  Evans,  but,  obviously,  brings  him  before  the  court,  not  as  an 
agent  against  whom  he  prays  costs,  but  as  a  principal,  against  whom  be 
prays  relief,  and  relief  only.  In  common  cases,  the  costs  of  the  suit  are  given 
as  incidental  to  the  relief,  and,  therefore,  they  need  not  be  specifically  prayed 
for.  Consequently,  bills  in  general  need  not  have  a  separate  prayer  for  costs: 
but,  if  a  plaintiff  has  a  case  only  for  costs  against  a  defendant,  he  must  make 
the  costs  a  specific  part  of  his  prayer :  for  costs  being  incidental  to  the  relief, 

(a)  1  V.  &  B.  114. 
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if  DO  relief  is  prayed  against  the  defendant,  there  is  nothing  to  which 
the  costs  can  be  incident.    Therefore,  as  this  bill  does  not  *pray  sped-    [*85] 
fically  for  costs,  against  Evans,  it  cannot  be  supported  against  him* 
There  is  another  ground  too,  which  makes  his  case  stronger  than  that  of  any 
of  the  other  defendants.    He,  not  being  a  shareholder,  was  not  one  of  the  re- 
cipients of  the  money.    The  bill,  therefore,  as  to  him,  is  clearly  out  of  court. 

Mr.  Knight  Bruce^  Mr.  Stuart  and  Mr.  Geldart  for  the  plaintiff,  read  se* 
veral  passages  in  the  bill,  in  order  to  show  that  Evans  was  a  shareholder  in 
the  bank ;  and  particularly  one  in  which  it  was  alleged  that  a  great  number 
of  shares  in  the  bank,  were  allotted  to  him  on  cash  credit,  and  that  he  was 
allowed,  from  time  to  time  either  to  sell  them  at  a  premium  or  to  retain  them ; 
and  they  said  that  the  admission,  made  by  the  defendant's  counsel,  that  au 
agent  might  be  made  a  defendant  to  a  suit  to  be  relieved  against  a  fraud, 
showed  that  a  court  of  equity  regarded  a  moral  fraud  as  a  tort :  and  they 
cited  Stainbank  v.  Ferrdey^  Bwrrowes  v.  Locky{a)  and  Evans  v.  Bick' 
neU.(b) 

Mr.  Jacobi  in  reply,  said  that  an  agent,  in  a  case  of  fraud,  was  made  a  party 
to  the  suit,  for  the  purpose  of  being  subjected,  not  to  damages,  but  only  to 
costs.[l] 

13^A  Jiily. — The  Vice-Chancellor  : — ^As  to  Moult  and  Evans  it  is  ob- 
jected that  Hardie's  representatives  are  necessary  parties.  I  think  that  they 
are  not  necessary  parties ;  because  he  is  stated  to  have  died  insolvent,  a  point 
expressly  decided  in  Madox  v.  Jacksonjlj:)  and  uniformly  acted  upon  ever 
since. 

*I  also  think  that  the  other  directors  are  not  necessary  parties :    [*86] 
Lmgard  v.  Bromley :  {d)  because  the  remedy  sought  here  is  in  respect 
of  their  fraudulent  act,  that  is  ^tort^  and  not  a  mere  breach  of  trust[2] 

As  to  Evans,  upon  the  bill,  I  think  it  must  be  taken  that  he  is  not  a  share- 
hdder.  But,  whether  he  was  a  shareholder  or  not,  is  immaterial ;  because 
a  case  of  fraudulent  misrepresentation  is  sufficiently  stated  against  him  in 

(a)  16  Ves.  470.  {h)  6  Vm.  174.  (e)  3  AU[.  405.  (d)  1  V.  &  B.  114. 

[1]  Vide  Beadles  r.  Burch^  poet,  333.    Oraham  v.  Coaft,  3  Myl.  &  Cr.  643. 

[3]  Vide  SULv/Jmnk  r.  Fernley,  9  Sim.  556.  **  In  ciiaes  of  thii  kind  where  the  liability  arisee 
ham  the  wrongfiil  act  of  the  parties  each  le  HaUe  for  all  the  conaeqaenceB,  and  there  is  ao  eontri* 
WioD  between  them,  and  each  eaae  m  dhlinot,  depending  npon  the  evidenee  against  each  party.  It 
u,  therefore,  not  neceosary  to  make  all  parties  who  may  more  or  less  have  joined  in  the  act  com- 
plained of ;  nor  would  any  one  derive  any  advantage  from  their  being  all  made  defendants,  be- 
etUM,  as  the  decree  would  be  general  against  all  found  to  be  guilty  of  the  charge,  it  might  be  exe- 
cuted against  any  of  thfem."  Lord  Cottenham.  The  Attorney  Oeuerai  ▼.  WUmn,  Cr.  &.  Ph. 
38.  Lord  Cottenham,  in  previous  deeisiotts,  has  shown  his  disposition  to  get  rid  of  the  technical 
nilee,  as  to  necessary  parties,  when  the  operation  of  those  rules  would  bo  snbverMve  of  justice. 
Mere  V.  MtfJoeAy,  1  Myl.  &.  Cr.  559.  Taylor  r.  Salmon,  4  Myl.  dt  Cr.  134,  141.  The  Fe- 
deral Courts,  in  the  exercise  of  their  equity  jurisdiction,  have  found  themselves  embarrassed,  not 
>Miely  by  the  taehoioal  mle,  but  by  other  consideratioBs  arWng  hom  oonatHntional,  or  statutory 
ratnetioBs.  Ought  any  system  of  positive  legislation  to  exist,  which  requires  judges  to  exetcise 
liietr  ingenuity — even  sophistry— to  prevent  its  acting  injustly  ? 
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respect  of  which  he  is  liable,  though  he  gained  nothing  by  it.    Amot  v. 
BiacoeXa) 

But  it  seems  that  the  relief  asked  against  Moult  and  Evans,  is  only  in  the 
event  of  the  court  not  giving  relief  against  the  company.  The  prayer  is  ex- 
pressly so  framed :  and  therefore  in  that  respect  I  think  the  demurrers,  both 
of  Moult  and  Evans,  must  be  allowed ;  for  the  bill  mqst  show,  as  against  each 
defendant,  that  the  plaintiff  has  a  direct  right  to  relief.  But  the  plaintiff,  up- 
on this  bill,  cap  only  have  relief  contingently.[l]  It  seems  to  me  that  the 
prayer  has  been  so  constructed  by  mistake ;  and  that  relief  should  have  been 
directly  asked  against  Moult  and  Evans.  Therefore,  though  I  allow  the  de- 
murrers, I  think  it  right  that  the  plaintiff  should  have  leave  to  amend  upon 
the  usual  terms.(6) 


[*87]  ^Leicester  v.  Leicester. 

1889:  15Ui  March.— Practice ;  ESection. 

Although  the  time  for  exeeptiiig  to  the  amwer  to  the  original  bill  may  haTO  ezpiredi  yet,  if  tht 
plaiotiff  amenda  his  bill,  the  defendant  cannot  obtain  an  order  for  the  plaintiff  to  elect  whether  he 
will  proceed  at  law  or  in  equity  until  the  time  for  excepting  to  the  answer  to  the  amendments  has 
expired. 

Whether  that  time  is  to  be  computed  according  to  the  old  practice,  or  the  new  orders :  Qu.  ? 

The  defendant  Mary  Leicester  put  in  her  answer  on  the  18lh  of  April, 
J  838.  The  plaintiff  then  amended  his  bill.  The  defendant  answered  the 
amendments  on  the  22d  of  February,  1839  ;  and,  on  the  6th  of  March  fol- 
lowing, she  obtained  an  order  that  the  plaintiff  might  elect  whether  he  would 
proceed  at  law  or  in  equity. 

The  plaintiff  now  moved  to  discharge  that  order,  for  irregularity. 

Mr.  Jacob  and  Mr.  Anderdon  in  support  of  the  motion : — It  is  irregular  to 
obtain  an  order  for  putting  a  plaintiff  to  his  election  whether  he  will  proceed 
at  law  or  in  equity,  before  the  time  for  excepting  to,  the  answer  has  expired. 
If  the  new  orders  are  to  regulate  the  time  allowed  for  excepting,  two  months 
have  not  elapsed  since  the  answer  to  the  amended  bill  was  put  in.  If  the  old 
practice  applies,  then,  the  answer  to  the  amendments  having  been  £led  in 
vacation  time,  the  plaintiff  has  eight  days  of  the  ensuing  term,  to  except  to  if. 
Browne  v.  Poyntz,{c)  Coupland  v.  Bradock,{d)  In  either  case,  therefore, 
the  order  has  been  irregularly  obtained. 

Mr.  K.  Bruce  and  Mr.  Sharpe  for  the  defendant : — ^Two  very  important 
points  of  practice  are  here  involved.  First :  with  regard  to  the  time  for  ex- 
cepting. Secondly :  in  respect  to  this  being  a  case  of  an  original  and  amend- 
ed bill. 

(a)  1  Vex.  95. 

(6)  The  above  was  copied  ftom  the  Viee^ChanceUor'a  own  note  of  his  jndgment 

{fi)  3  Madd.  94.  (iQ  5  Madd.  14. 

[1]  Vide  Jac.  336,  n.  1. 


CASES  IN  OHANOBRy.  89 


1839^ — ^Leicester  ▼.  Leicester. 


'Accordiog  to  the  old  practice,  the  defendant  obtained  the  order  to  [*88] 
elect  at  the  expiration  of  eight  days  from  filing  his  answer.  That 
was  considered  a  reasonable  period^  as,  on  the  one  hand,  affording  to  the 
plaintiff  a  sufficient  time  to  determine  whether  he  would  except  to  the  answer 
or  not;  and,  on  the  other,  as  preventing  the  defendant  from  being  unreasona- 
bly delayed  from  procuring  the  order*  At  the  end  of  eight  days,  if  no  excep* 
tions  were  filed,  the  order  to  elect  followed  as  of  course.  The  plaintiff  was 
still  at  liberty  to  except  to  the  answer  by  procuring  a  special  order  for  leave 
to  except  nunc  pro  tunc  ;  but  neither  the  circumstance  that  the  plaintiff  ob- 
tained the  special  order,  nor  the  fact  that  the  answer  proved  insufficient,  was 
allowed  to  prejudice  the  order  obtained  by  the  defendant.  The  4th  of  Lord 
Lyadhurst's  Orders  has  dispensed  with  the  necessity  of  obtaining  the  order 
for  leave  to  except  nunc  pro  iunCf  but  it  leaves  the  old  practice  unaltered  in 
other  respects.  In  Coupland  v.  Bradock  Sir  J.  Leach  says  that,  if  excep- 
tions are  not  filed  to  the  answer  within  eight  days  after  it  is  put  in,  it  is  to  be 
assumed  that  the  plaintiff  is  satisfied  with  the  answer.  If  the  practice  be  as 
contended  for  by  the  plaintiff,  a  party  may  bring  an  action  and  file  a  bill  on 
the  same  day.  He  will  then  have  two  months,  for  excepting,  from  the  filing 
of  the  answer ;  and,  just  before  that  time  has  expired,  he  may  obtain  an  order 
to  amend,  and  procure  further  time  for  excepting  to  the  answer  to  the  amend-* 
ments.  By  the  new  rules  of  pleading  at  common  law,  execution  will  always 
be  obtained  in  the  action  before  the  time  for  getting  the  order  to  elect  has 
arrived. 

Secondly :  This  case  is  novel  in  this  respect.  The  time  to  obtain  the 
order  to  elect,  must  te  reckoned  from  the  time  of  filing  the  answer  to 
ihe  original  bill.  The  •plaintiff  cannot  be  allowed  to  procure  an  ad-  [•SQj 
Tantage  by  amending  his  bill.  The  principle  of  the  court  has  always 
been  to  discourage  a  plaintiff's  not  stating,  at  once,  the  whole  of  his  case.  An 
amended  bill  has  reference  back,  in  regard  to  time,  to  the  original  bill.  The 
only  question  with  regard  to  the  order,  is  whether  the  subject  matter  of  the 
bill  and  action,  is  the  same ;  and,  if  the  original  bill  has  been  answered  and 
the  time  for  excepting  to  that  answer  has  expired,  the  fact  of  the  bill  being 
subsequently  amended  and  those  amendments  answered,  cannot  vary  the 
right  to  the  order  to  elect.  In  this  case,  the  prayer  of  the  original  bill  is  un- 
altered by  the  amendments. 

If  the  practice  of  the  court  be  against  the  defendant,  a  new  order  on  the 
subject  is  absolutely  necessary  .(a) 

The  Yice-Chancelloii  : — The  fourth  general  order  of  1828,  as  amended 
iu  1831,  itself  assumes  an  existing  distinction  between  the  filing  of  an  answer 
iu  and  out  of  term.[I]  The  language  is  this :  "  That,  in  all  cases,  whether 
the  defendant's  answer  be  filed  in  term  time  or  vctciUiony  the  plaintiff  shall 

(a)  Seethe  fint  of  Lord  Cottmgham*!  orden  of  9th  May,  1839»  which  wai  made  in  oonaequenee 
of  the  deeinon  in  tho  aboye  eaae. 


[1]  Vide  3  Rom.  64a 
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be  allowed  two  months  to  deliver  exceptions  to  such  answer."  I  observe  that 
Mr.  Smith,  in  his  very  useful  treatise  on  the  practice  of  this  court,(a)  states 
the  rule  thus :  "  The  defendant  must  file  a  sufficient  answer,  and  the  time 
must  have  elapsed  for  excepting  to  that  answer,  before  he  can  put  the  plain- 
tiff to  his  election  to  proceed  at  law  or  in  equity :''  and  he  refers  to 
[*90]  Browne  v.  Poyntz  *in  support  of  that  proposition.  In  that  case,  Sir 
J.  Leach  says :  ''  It  is  irregular  to  obtain  an  order  to  elect  before  the 
common  time  for  filing  exceptions  is  expired :"  But,  in  Caupland  v.  Bra- 
dock,  he  thus  states  the  practice :  "  If  no  exceptions  are  taken  to  the  answer 
within  eight  days  after  it  is  put  in,  it  is  to  be  assumed  that  the  plaintiff  is 
satisfied  with  the  answer."  I  must  consider  that,  when,  in  that  last  case.  Sir 
J.  Lieach  said :  '^  within  eight  days  after  the  answer  is  put  iUj'^he  meant  eight 
da3rs  with  reference  to  the  case  then  before  him,  that  is,  he  meant  to  say  (the 
answer  in  that  case  having  been  put  in  during  the  vacation,)  within  the  eight 
first  days  of  the  ensuing  term ;  and  it  is  remarkable  that,  in  that  case,  the  de- 
fendant waited  until  the  ninth  day  of  the  term  ensuing  the  filing  of  his  an- 
swer, before  he  obtained  the  order. 

In  this  view  of  the  case,  as  the  answer  to  the  amended  bill  w^  filed  on 
the  24th  of  February,  the  time  for  excepting  will  not  expire  until  the  end  of 
the  eight  first  days  of  Baster  term. 

Then,  with  regard  to  the  question  whether  the  computation  of  time  is  to 
be  made  from  the  time  of  putting  in  the  original  answer  or  from  the  time  of 
answering  the  amended  bill. — It  appears  to  me  that  it  would  be  absurd  that 
the  time  for  obtaining  the  order  to  elect,  should  be  governed  by  the  tinse  of 
filing  the  answer  to  the  original  bill,  notwithstanding  that  bill  has  been 
amended  and  an  answer  put  in  to  those  amendments.  The  order,  as  drawn 
up  by  the  defendant,  itself  recites,  as  the  gronnd  of  making  it,  that  the  d^ 
fendant  has  put  in  his  answer  to  the  amended  bill.  If,  therefore,  the  time  for 
obtaining  the  order  to  elect,  was  to  be  computed  from  the  time  of  putting'in  the 
answer  to  the  original  bill,  it  would  have  been  unnecessary  to  do  what 
[*91]  this  order  most  distinctly  *does,  namely,  recognize  the  answer  to  the 
amended  bill.  The  Master  is  directed,  by  the  order,  to  inquire  whe- 
ther the  subject  of  the  action  at  law  and  of  the  suit  in  equity,  is  the  same ; 
and  it  would  be  absurd  to  suppose  that  the  Master  is  only  to  took  at  the  ori- 
ginal matter,  and  not  at  the  amendments,  to  see  whether  the  claim  at  law  is 
identical  with  the  claim  in  equity. 

Then,  with  regard  to  the  prayer  of  the  bill  being  unaltered  by  the  amend- 
ments. The  prayer  might,  very  possibly  remain  the  same,  and  yet  there 
might  be  great  alteration  in  the  facts  on  which  that  prayer  was  originally 
grounded.  In  this  view  of  the  case,  even  on  the  old  practice,  which  is  the 
most  favorable  one  for  the  defendant,  I  think  this  order  is  wrong.(4)[l] 

(a)  Vol.  l,p.  561,  aded. 

(ft)  Affirmed  by  the  Lord  ChanceUor,  in  Unich,  1839. 

[IJ  Aji  to  election  between  suit  at  law  and  in  equity,  see  1  Run.  &  M.  4S3,  n.  1. 
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Smith  v.  Cleasby  and  OTHERs.(a) 

1S41 ;  33th  and  30th  January.— AfBdavits  ;  Practice. 

PluDtiff  obtained  an  ex  parte  injunction.  Defendant  filed  his  answer,  and  served  a  notice  of  motion 
to  disMlre  the  injunction.  Exceptions  were  taken  to  the  answer,  to  which  the  defendant  sab- 
mitted  and  then  filed  a  farther  answer.  Between  the  filing  of  the  excerptions  and  the  pnttingr  in 
of  the  farther  answer,  the  plaintiff  filed  affidavits  in  support  of  the  injunction.  The  defendant 
then  moved  to  dissolve  on  the  notice  eerte'd  prior  to  putting  in  hie  further  answer.  Held,  that 
the  affidavits  so  filed  by  the  plaintiff,  might  be  read  on  the  bearing  of  the  motion. 

An  injunction  had  been  obtained  ez  pctrte,  restraining  the  defendant, 
Cleasby,  from  suing  out  a^/  in  bankruptcy  against  the  plaintiffs.  On  the 
9th  of  January,  Cleasby  filed  his  answer ;  and,  on  the  14th,  he  served  a 
notice  of  motion  to  dissolve  the  injunction.  Exceptions  were  then  taken 
to  the  answer ;  to  which  Cleasby  submitted ;  and,  on  the  26th,  he 
filed  a  further  'answer.  In  the  interval  between  the  filing  of  the  ex-  [*92] 
ceptions  and  the  putting  in  of  the  further  answer,  the  plaintiffs  filed  affi- 
davits in  support  of  the  injunction.  The  defendant  then  moved  to  dissolve 
on  the  noiiee  served  on  the  \Aih.  On  the  hearing  of  the  motion,  the  plain* 
tiff's  counsel  proposed  to  read  the  affidavits  filed  in  the  interval  before  men- 
tioned ;  to  which  the  defendant's  counsel  objected. 

Mr.  KniglU  Bruce  and  Mr.  Cankrien  for  the  plaintiffs,  said  that  an 
insufficient  answer  was  no  answer.  Qregor  v.  Lord  ArundeljIJb)  T\imer  v. 
Tumerf{c)  Attorney  Oenercd  v.  Young  :{d)  and  that  Lord  Eldon  was  in  the 
habit  of  looking  at  an  answer,  in  order  to  judge  whether  it  was  sufficient  or 
not 

Mr.  Richards,  Mr.  James  Parker,  and  Mr.  Calvert,  for  the  defendant, 
contended  that  affidavits  could  not  be  read  against  an  answer,  except  for  cer- 
tain purposes,  such  as  verifying  documents  and  facts  not  admitted  or  denied 
by  the  answer.    Smythe  v.  Smythe,{e)  Norway  v.  Rowe,(f) 

The  Yice-Chancellor  : — I  have  had  abetter  opportunity  of  considering 
the  question  respecting  these  affidavits  than  I  generally  have  of  considering 
such  points;  and  my  opinion  is  that  the  way  in  which  the  .defendant 
Cleasby,  has  thought  proper  to  conduct  his  defence,  makes  it  imperative  on 
me  to  receive  these  affidavits. 

He  put  in  his  answer  on  the  9th  of  January ;  and,  on  the  14th,  he 
gave  the  notice  of  motion  to  dissolve.  But  'he  ne^d  not  have  given  [*93] 
that  notice  of  motion :  he  might  have  waited  to  see  whether  the  plain- 
tiffs would  or  would  not  except  to  that  answer,  which  he  must  have  known 
at  the  time,  was  an  insufficient  answer,  and  to  which,  he  might  have  reason- 
ably expected  that  exceptions  would  be  filed.  I  say  so,  because,  as  soon  as 
the  exceptions  were  filed,  he  submitted  to  them.  He,  therefore,  on  having 
filed  an  imperfect  answer,  thought  proper,  whilst  it  was  in  an  imperfect  state, 

(a)  Ex  rehtione,  Mr.  Nicholl.  {h)  8  Ves.  87.  (e)  1  Dick.  316. 

(^  3  Ves.  309.  {e)  1  Swanit.  253.  (/}  19  Vet.  144. 
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to  gi^e  the  notice  of  motioa.  If  he  had  withdrawn  it,  and  had  served  a 
second  notice  after  he  had  satis&ed  the  exceptions  by  putting  in  a  full  answer, 
then,  I  apprehend,  further  aflBidavits  could  not  have  been  rex^eived.  But  I 
have  now  to  decide  on  that  notice  of  motion  which  he  served  at  a  time  when 
his  answer  was  imperfect ;  and  it  appears  to  me  that  the  fact  which  has 
been  stated,  namely,  that  Lord  Eldon  would  look  through  the  answer  to  see 
if  it  was  an  imperfect  answer  or  not,  though  it  is  not  exactly  this  case,  yet  is 
an  acknowledgment  of  the  principle  on  which  I  proceed,  namely,  that  the 
document  which  does  appear  to  have  been  an  imperfect  answer,  was  only  an 
affidavit  against  which  affidavits  might  be  filed.[l]  And  my  opinion  is,  that 
for  the  purpose  of  hearing  a  motion  made  in  pursuance  of  this  notice,  I  am 
bound  to  receive  the  affidavits. 

[1]  The  ■ame  train  of  reasoainir  appears  to  have  influenced  the  Master  of  the  Roilst  LordLuig 
dale,  in  Ord  v.  White,  3  Bear.  357,  367,  which  was  also  a  motion  to  dissolve  an  injunction.  He 
■ays ;  "  it  is  not  necessary  to  decide  the  question  as  to  the  admissibility  of  the  affidavits,  bat  the 
p<^nt  having  been  argued,  I  think  it  right  to  state  my  present  opinion  ;  which  is,  that  where  facts 
of  this  nature,  essential  to  the  plaintiff's  case,  are  alleged  in  the  blU,  and  the  defendant  by  bis 
answer,  says  he  knows  nothing  respectii^  them,  and  neither  admits  nor  denies  them,  it  is  compe- 
tent for  the  plaintiff  to  prove  them  by  affidavit  I  should  submit  with  the  greatest  respect  to  what 
Lord  Eldon  ^aid  in  Barrntt  v.  Tiekell,  (Jac.  154,)  if  I  could  see  that  his  attention  had  been  called 
to  the  former  cases,  in  which  he  is  reported  to  have  expressed  a  contrary  opinion.  It  is  not, 
however,  necessary  to  decide  the  point  in  this  case,  bat  I  state  the  present  inclination  of  my 
opinion,  in  order  that  parties  may  he  awaie  of  the  impression  which  they  will  have  to  lemove  fitom 
my  mind,  in  cases  similarly  situated.  If  the  affidavits  were  to  be  received  in  the  present  case, 
there  could  be  no  doubt  of  the  propriety  of  continuing  the  injunction."  In  the  case  above  re> 
ferred  to  by  the  Master  of  the  Rolls,  (but  which  is  not  noticed  in  the  principal  case,)  the  question 
arose  on  a  motion  to  dissolve  the  common  injunction,  which  had  been  extended  to  stay  trial,  Lord 
Eldon  used  the  following  language :  "  The  ground  on  which  I  declined  to  receive  the  affidavits  is 
this,  that  if  the  circumstances  stated  in  them  be  true,  it  appears  to  me  that,  though  they  cannot  be 
established  by  the  admission  of  the  defendants,  they  may  be  given  in  evidence  at  the  trial ;  and, 
I  do  not  recollect  that  the  exception  to  the  rule  has  been  carried  further  than  this ;  that  if  deeds  or 
letters  be  stated  in  the  bill,  and  the  defendant  says  he  does  not  know  whether  the  statement  be 
eorrect  or  not,  then  you  may  verify  them  by  affidavit ;  bat,  as  to  facts  and  eiicamstances  which  the 
defendants  do  not  know  of,  if  you  cannot  have  the  benefit  of  them  from  the  defendants'  c<msciences, 
you  cannot  have  the  benefit  of  them  at  all,  except  so  far  as  you  may  be  able  to  prove  them  at  the 
trial."  As  to  the  admisrion  of  affidavits  in  support  of  the  bill,  on  a  motion  to  dissolve  an  injunction, 
see  farther,  Hoffman  v.  LivingBton,  1  Johns.  Ch.  Rep.  311.  Lloyd  y  Jenkim,  4  Beav.  330.  Am. 
Ch.  Dig   Evidence,  X.  Injunction,  IX. 
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•Spry  v.  BROMFi£LD.(a)  [•94] 

1841:  SOth  January .—Wai;  Conrtmction. 

TettaUr  gave  all  faia  eatatea,  nal  and  penonal,  to  hia  ezecutom,  in  trust  to  be  diapoaed  of  by  them 
as  after  mentioned.  He  then  gave  all  hia  real  eatatea,  hoaaei,  and  landa,  to  his  wife,  for  life : 
"  and,  after  the  deceaae  of  my  wife,  I  giva  my  houses,  lands,  and  estatea  in  B.  to  J.  B.,  but  at 
his  death,  I  will  that  the  whole  shall  be  for  the  use  of  the  said  J.  B.'s  wife  and  children,  and 
which  children,  at  the  death  of  their  mother,  shall  inherit  the  same  jointly  during  their  livea ; 
ssd,  if  the  aaid  children  shall  die  before  they  arrive  at  the  age  of  twenty-one,  I  will  that  my 
houses  and  estatea  at  B.  go  to  H.  S.,'*  who  waa  the  testator'a  heir. 

J.  B.  aod  bis  wife  had  three  daughters  and  one  son.  The  daughtera  were  living  at  the  date  of  the 
will,  and  at  the  testator's  death  The  son  was  bom  afterwards.  After  the  death  of  J.  B.,  but 
in  the  lifetime  of  his  wife,  two  of  the  daughters  died,  intestate  and  unmarried,  one  before  and 
the  other  alter  attaining  twenty-one,  leaving  their  brother  their  heir.  After  the  deatha  of  the 
prior  deviaeea,  the  son  and  the  aurviving  daughter,  both  of  whom  had  long  attamed  twenty-one, 
eiecuted  a  deed  in  the  nature  of  a  recovery,  by  which  they  limited  the  lands  in  B.  to  the  use  of 
themselves  and  their  heirs  as  tenants  in  common.  Held. that  they  took  an  estate  in  fee  simple, 
as  tenants  in  common,  in  the  lands  in  B. 

The  case  sent  for  the  opinion  of  the  Barons  of  the  Court  of  Exchequeri 
after  setting  forth  the  will  proceeded  thus : 

The  testator  afterwards  made  and  published  various  codicils  to  his  will ; 
but  none  of  them  afiected  the  aforesaid  devises  of  the  estate  at  Boldre.  The 
testator  died  in  the  year  1799,  without  having  altered  or  revoked  his  will 
aod  codicils,  leaving  the  Rev.  John  Hume  Spry,  D.  D.  in  the  will  called  the 
Rev.  Hume  Spry,  his  heir  at  law :  and  the  will  and  codicils  were  proved,  by 
Celia  Bromfield,  the  widow,  and  William  Forsteen,  in  the  proper  ecclesiastic 
cal  court.  The  said  Celia  Bromfield,  the  widow  of  the  testator,  entered  into 
the  possession  of  the  devised  estates  in  the  parish  of  Boldre,  upon  or 
soon  after  the  testator's  death ;  and  she  continued  in  *such  possession  [*95] 
down  to  the  time  of  her  death,  which  took  place  in  1831.  The  Rev. 
John  Bromfield  and  Anne  his  wife,  named  in  the  will,  had  five  children, 
namely,  Henry  John  Bromfield,  who  died  an  infant  in  the  lifetime  of  the  tes- 
tator, and  Eliza  Bromfield,  Georgiana  Bromfield,  Laura  Bromfield,  and  Wil- 
liam Arnold  Bromfield.  Eliza  Bromfield,  Georgiana  Bromfield  and  Laura 
Bromfield,  were  all^  born  in  the  testator's  lifetime ;  and,  together  with  their 
parents,  were  all  living  at  the  respective  times  of  the  testator's  making  his 
will  and  of  his  death.  William  Arnold  Bromfield  was  born  in  1801.  The 
Rev.  John  Bromfield  died  in  1801,  intestate,  leaving  the  said  Anne  Bromfield, 
his  widow,  and  his  four  last  named  children  him  surviving.  The  said  Geor- 
giana Bromfield,  one  of  the  children,  attained  the  age  of  twenty-one  years. 
Laura  Bromfield,  anoUier  child,  died  under  that  age :  and  both  Georgiana  and 
Laura  survived  their  father,  and  died  without  having  been  married; 
&nd  they  respectively  left  the   said  Anne  Bromfield   their  mother,  and 

(a)  See  ft  lepoft  of  this  ease,  ante,  vol.  9,  page  534.    [Vide  poet,  324.] 
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the  said  Eliza  Bromfield  and  W.  A.  Bromfield,  their  sister  and  brother, 
them  surviving ;  and  the  said  W.  A.  Bromfield  was  their  heir  at  law.  The 
said  Georgiana  Bromfield  did  not  execute  any  assurance  of  her  estate  or 
interest  in  the  said  Boldre  property  which  she  might  be  held  to  have  been 
capable  of  conveying,  or  any  assurance  by  which  a  joint  tenancy  might  hare 
been  severed.  The  said  Anne  Bromfield  died,  on  the  9th  of  May,  1832,  intes- 
tate as  to  real  estate,  leaving  the  said  Eliza  Bromfield  and  W.  A.  Bromfield 
her  surviving ;  and  the  said  W«  A.  Bromfield  was  and  is  the  heir  at  law  of 
his  said  mother.  The  said  Eliza  Bromfield  and  W.  A.  Bromfield  (who  are 
the  defendants  in  this  suit)  upon  or  immediately  after  the  death  of  their  mo- 
ther, entered  into  the  possesion  of  the  entirety  of  the  said  devised  es- 
[*96]  tates  in  the  parish  of  Boldre,  claiming  under  the  will  of  the  said  Philip 
Bromfield ;  and  they  have  ever  since  been  and  still  are  in  possession 
thereof.  Some  time  after  the  death  of  Anne  Bromfield,  the  said  Eliza  Brom- 
field and  W.  A.  Bromfield  duly  made  and  executed  a  disposition  for  barring 
all  estates  tail,  remainders  and  reversions  in  the  premises,  under  the  statute 
of  the  3d  and  4th  Will.  4,  c.  74,  "  For  the  abolition  of  fines  and  recoveries,  and 
the  substitution  of  more  simple  modes  of  assurance,"  and,  thereby,  limited 
theoise  to  themselves  and  their  heirs  as  tenants  in  common. 

The  case  then  stated  the  proceedings  which  had  taken  place  in  the  Court 
of  Chancery,  and  added  that  the  question  submitted  to  the  Ck)urt  of  Exche- 
quer, was,  what  estate  do  the  defendants  Eliza  Bromfield  and  Willian  Arnold 
Bromfield  take,  in  the  lands  at  Boldre,  devised  by  the  will  of  the  testator, 
Philip  Bromfield. 

The  point  argued  for  the  plaintiff,  was  that  the  defendants  W.  A.  Brom- 
field and  Eliza  Bromfield  took  estates  for  life  only  in  the  lands  at  Boldre ; 
and  that,  the  devise  or  limitation  over  in  favor  of  the  plaintifiT  and  his  chil- 
dren in  case  the  children  of  John  Bromfield  and  Anne  his  wife  should  die 
before  they  arrived  at  the  age  of  twenty-one  years,  having  become  incapable 
of  taking  effect,  the  reversion  in  fee  simple  immediately  expectant  upon  the 
determination  of  the  estates  for  life  of  the  said  defendants,  had  become  ab- 
solutely vested  in  the  plaintiff  as  heir  at  law  of  the  testator. 

The  points  argued  for  the  defendants,  were :  first,  that  the  Rev.  John 
Bromfield  took  an  estate  tail  either  in  possession  or  in  remainder  expectant 
on  the  life  estates  of  himself  and  his  wife,  Anne  Bromfield :  which 
[*97]  estate  *tail  descended  on  the  defendant  W.  A.  Bromfield,  or,  secondly, 
that  the  defendants  Eliza  Bromfield  and  W.  A.  Bromfield  became,  in 
the  events  which  happened,  joint  tenants  for  their  lives,  with  several  inheri- 
tances in  fee  simple,  of  and  in  the  lands  at  Boldre. 

The  following  certificate  was  returned  by  the  Barons  of  the  Excbe- 
iquer : — 

*•  We  have  heard  this  case  ai^ued  by  counsel,  and  have  considered  it ;  and 
are  of  opinion  that  the  defendants  Eliza  Bromfield  and  John  Amold  Brom- 
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fieldfl]  take  an  estate  in  fee  simple,  as  tenants  in  eonimony  in  the  lands  in 
Boldre  devised  by  the  will  of  the  testator  Philip  Bromfield* 

"  Dated  this  30th  day  of  January,  1841. 

"  Abingbb. 

£.  H.  ALDEaaoK. 

J.  GUBNEY. 

W.  H.  Maule," 


*Ei. WORTHY  17.  William  Payne  Billing  and  Others,         [•SS] 

l?41 ;  1st  February. — Sale  under  Decree  ;  Biddingr. 

E.  B.,  one  of  several  defendants,  having  purchased  an  estate  sold  under  the  decree,  for  8102.,  with- 
oat  ha^Dg  obtsined  leave  to  bid ;  another  defendant  moved  that  the  estate  might  be  again  put 
op  to  sale  at  8102.,  and  if  it  ahould  fetch  more,  that  the  sale  to  £.  B.  might  be  set  aside,  and  thai 
he  might  pay  the  expenses  of  the  re-sale  and  costs  of  the  motion.  The  court  refused  the  appli- 
cation, but  without  costs. 

The  premises  in  question  in  this  cause  having  been  put  up  for  sale  by 
auction,  in  September  last,  in  pursuance  of  the  decree,  Edward  Billing,^  one 
of  the  defendants,  bid  at  the  auction,  wiihotU  having  obtained  the  leaive  of 
the  court  so  to  do,  and  became  the  purchaser  of  the  premises  at  the  sum  of 
810/.  A  motion  was  now  made,  on  behalf  of  Thomas  Billing,  another  of 
the  defendants,  that  the  premises  might  be  again  put  up  for  the  sale  before 
the  Master,  at  the  sum  of  810/. ;  and,  if  they  should  be  re-sold  for  more  than 
that  sum,  then  that  the  sale  to  Edward  Billing  might  be  set  aside,  and  that 
he  might  be  ordered  to  pay  all  the  expenses  of  the  re-sale  and  of  the  motion. 

Mr.  Sharpe,  for  the  defendant,  I'homas  Billing,  said  that  every  party  to  a 
cause  in  which  an  estate  was  directed  to  be  sold,  was  a  vendor  and  a  trustee 
for  the  sale  of  the  estate ;  and,  therefore,  the  court  did  not  allow  any  party 
to  the  cause  to  bid  at  the  sale  without  having  first  obtained  tbe  leave  of  the 
court;  that,  in  general,  property  which  had  been  once  sold,  did  not  fetch  so 
high  a  price  at  a  second  sale ;  and,  besides,  it  might  not  sell  so  well  in  Feb- 
ruary or  March,  as  it  would  have  done  in  September :  that  it  was  sworn,  by 
the  affidavits  in  support  of  the  motion,  that,  in  consequenoe  of  Edward  Bill* 
ing  having  bid  for  the  property,  other  persons  who  were  present  at  the  auc* 
tion  were  prevented  from  bidding  for  it ;  and  that  that  allegation  was  not 
traversed  by  the  affidavits  in  opposition  to  the  motion ;  that  tbe  casea 
*Et  parte  Reynolds{a)  and  Ex  parte  Laceyjlfi)  although  they  related  [*99] 
to  purchases  made  by  assignees  of  bankrupts,  were  applicable,  in  prin- 
ciple, to  the  present  case. 

Mr.  Knight  Bruce  appeared  for  another  of  the  defendants,  and  supported 
the  motion. 

(«)  5  Ves.  707.  {h)  6  Vos.  &25. 

'vH  Vide  Erratum,  post,  166. 
Voi.  X.  8 
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Mr.  Jacob  and  Mr.  Willcock,  for  the  defendant  Edward  Billing,  said  that 
the  application  was  irregular,  as  it  asked  that  Edward  Billing  might  be  held 
to  his  purchase  unless  some  one  else  would  give  a  higher  price  for  the  pro- 
perty ;  which,  in  effect,  was  adopting  the  purchase  and  repudiating  it  at  ooe 
and  the  same  time :  that,  if  an  onswer  was  irregularly  filed,  the  plaintiff  in 
the  suit  could  not  move  for  payment  into  court  of  the  balance  admitted,  by 
the  defendant,  to  be  in  his  hands,  and,  at  the  same  time,  that  the  answer 
might  be  taken  off  the  file ;  but  he  must  either  accept  the  answer  or  reject  it 
altogether :  that  assignees  in  l)ankniptcy  were  trustees  for  the  sale  of  the 
bankrupt's  property,  and,  consequently,  the  cases  cited  were  cases  in  which 
trustees  for  sale  had  sold  to  themselves ;  but  it  was  quite  a  different  case 
where  the  c»bjection  to  the  transaction  was,  at  the  utmost,  an  objection  of 
irregularity:  that  the  auctioneer  ought  not  to  have  accepted  the  biddings 
made  by  E.  Billing :  that,  it  appeared,  by  the  affidavits  in  opposition  to  the 
motion,  that  Thomas  Billing,  the  party  on  whose  behalf  the  application  was 
made,  was  present,  with  his  solicitor,  at  the  sale ;  and  that  E.  Billing  bid  for 
the  property  in  their  presence  and  hearing.  For  what  purpose  were  tliey 
present  except  to  watch  the  sale  ?  Why  then  did  they  not  interfere  to  pre- 
vent the  bidding  from  being  accepted  ?  It  is,  at  the  utmost,  a  case 
[*100]  of  irregularity ;  and,  at  all  events,  the  court  will  not  set  *aside  the 
sale,  because  one  of  the  parties  asks  it,  without  seeing  whether  it  is 
beneficial  or  not. 

The  Vice-Chancellor,  having  observed,  in  the  course  of  the  argument,  that 
only  two  of  the  parties  to  the  cause  supported  the  application,  delivered  judg- 
ment as  follows : 

There  is  a  difference  between  a  mere  party  to  a  cause  and  assignees  in 
bankruptcy,  with  respect  to  purchases  made  without  the  permission  of  the 
court.  Assignees  in  bankruptcy  sell  the  bankrupt's  property,  because  it  is 
their  duty  to  do  so  under  the  statutes  relating  to  bankrupts,  and  without  the 
direction  of  the  court.  They  are,  merely,  trustees  for  sale ;  and,  therefore,  it 
is  reasonable  that,  where  they  purchase  the  property  for  themselves,  such 
orders  should  be  made  against  them  as  were  made  in  the  cases  cited.[l] 
But,  as  far  as  my  experience  goes,  there  is  no  instance  of  a  similar  order 
being  made,  where  the  purchaser  was,  merely,  a  party  in  the  cause,  and  not, 
as  such,  the  party  to  conduct  the  sale.[2]  Ordinarily,  the  plaintiff  in  the  suit 
has  the  conduct  of  the  sale.  But,  in  this  case,  the  application  is  made  only  by 
one  and  supported  by  another  of  several  co-defendants  in  the  suit 

[1]  It  ia  a  role  of  uniTenal  applieation  that, "  no  party  ■hall  bo  pennitied  to  ptirehue  an  iotenrt 
in  property  and  hold  it  for  his  own  benefit,  when  he  has  a  duty  to  perfonn  in  relation  to  soch  pro- 
perty which  is  inconsistent  with  the  character  of  a  purchaser  on  his  own  account,  and  for  hit  in- 
dividual use."  Walworth,  Ch.  Van  Epp9  v.  Van  Epp$,  9  Pai^,  241.  HawUy  t.  CrciR«r,4 
Cow.  717,  740. 

[3]  "Whether  the  attorney  of  the  party  may  become  a  purchaser  at  such  sale,  see  HtwUy  r- 
Cramer,  4  Cow.  718,  739 
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The  Goarty  hariog  made  a  rule  that,  where  property  is  sold  under  a  decree, 
DO  party  slutli  bid  for  it  without  the  permissioa  of  the  court ;  all  that  it  has 
to  do  is  to  take  care  that  its  own  rule  is  enforced ;  but  it  will  not  enforce  it 
against  a  party  to  a  cause,  in  the  same  manner  as  it  will  against  assignees  in 
bankruptcy. 

I  never  remember  a  case  in  which  a  party  to  a  suit  has  bid  at  a  sale  di- 
rected by  the  court  without  its  permission,  where  the  court  has  made  such 
an  order  as  is  now  asked.    But,  as  the  party  did  wrong  by  bidding 
at  *the  sale  without  having  obtained  the  leave  of  the  court,  the  proper     [*J  01] 
coorae  is  to  refuse  the  motion  without  costs.(a)[l] 


Ik  the  Matter  op  the  West  Retford  Church  and  Poor  Lands, 

AND   IN  THE   MaTTER    OF   62  GeO.  3,   C.    101. 

1839';  3d  and  4th  June.— Charity ;  Jurisdiction  ;  Stat  52  Geo.  3,  c.  lOl. 

Where  two  clasnes  of  pereons  claim,  adversely  to  each  other,  the  right  of  adminiatering  the  fanda 

of  a  charity,  the  court  wU!  not  decide  the  question ,  on  a  petition  presented  under  52  Geo.  3,  e. 

101. 

This  was  a  petition  presented  by  two  of  the  trustees  of  the  church  and 
poor  lands  of  West  Retford.  It  stated  that,  by  an  indenture  dated  the  7th  of 
June,  1699,  and  made  between  William  Johnson  of  the  one  part,  and  Wii 

(a)  The  Vice-Chancellor  kindly  furnished  the  reporter  with  the  following  note  of  a  manuscript 
cue  in  his  Honor's  possession : 

Wilson  r.  GaiKNWOODb 
EasUr  Term,  1819 

Bill  filed  by  assipiees  of  a  bankrupt  partner  against  the  solvent  partner  for  an  account  and  ••!• 
of  the  partnership  efi^ta.  An  order  was  made,  in  July.  1818i  for  a  sale  of  the  partnership  eflfecta 
before  the  Master.  The  defendant  attended  the  sale  and  bid,  and  was  declared  the  highest  bidder. 
A  motion  was  made,  by  Mr.  Horne,  to  set  aside  the  bale,  on  the  ground  that  the  partner  was  not 
at  liberty  to  bid.  Lord  Eldon  refused  it. — Mr.  Heald  and  Mr.  Sfiadwell  for  defendant,  the  pur- 
chaser. 

[1]  There  being  a  qnestion,  whether  a  mortgagee  foreclosing  and  selUng  under  the  power  usn- 
•Uy  contained  in  mortgages  in  the  state  of  New  York,  without  proceeding  by  bill  in  equity,  could 
become  a  purchaser,  the  doubt  was  removed,  ai;d  permission  for  the  purpose  given  by  statute. 
(1  Rev.  Stat.  2d  ed.  p.  451,  §  7,  which  is,  however,  merely  a  re>enactmeiit.)  It  must  be  very  obvi- 
008  and  palpable,  that  sheriffs,  raasters  in  chancery,  and  all  other  public  officers,  cannot  them- 
•elves,  either  directly,  or  indii^ctly,  become  purchasers,  although  there  were  no  statutory  probibi- 
tioB ;  and  that  a  court  of  equity,  according  to  its  established  and  familiar  doctrine,  would  sat  aside 
nch  sale.  In.  Davoue  v.  Fanning ,  2  Johns.  Ch.  Rep.  252,  Kent,  Ch.  says ;  '*  I  may  refer  to  the 
lUtute  which  prohibits  a  sherilf,  or  other  officer,  towhom  an  execution  is  directed,  from  purchasing 
at  the  sale  under  it  This  is  an  affirmance  of  the  same  general  rule ;  and  the  other  statute  which 
sUowB  a  mortgagee  selling  under  a  power,  to  purchase  in  the  land,  provided  the  sale  be,  in  every 
Mher  respect,  regular  and  fair,  does,  by  that  very  exception,  recognize  the  existence  of  the  rule  in 
all  other  cases."  And  see  Paiey  on  Principal  and  Agent,  34,  n.  (m,)  where  the  question  as.te 
the  capacity  of  trustees,  and  qua  trustees  to  become  purchasers,  is  succinctly  considered.  The 
preseat  editor,  in  a  forthcoming  edition  of  that  work  has  engraAed  upon  the  note,  just  referred  to, 
wme  valuable  extracts  from,  and  additional  references  to,  American  and  late  English  amboritiea. 
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Ham  Wintringhatn,  &c.,  of  the  other  part,  after  reciting  that  Johii«(m  and 
divers  other  persons  had  been  seised  in  fee,  in  tnist  for  the  church  and  poor 

of  West  Retford,  of  a  messuage  and  tenement,  situate  in  West  Retford, 
[•102]    in  *the  occupation  of  William  Atkinson,  of  the  yearly  value  of  10/* 

theretofore  given  to  the  church  and  poor  of  West  Retford,  and  also  of 
a  cottage  or  tenement  in  West  Retford,  in  the  occupation  of  John  Judson,  of 
the  yearly  value  of  20^.  also  theretofore  given  to  the  use  of  the  church  of 
West  Retford ;  and  that  the  trustees  were  all  dead  except  Johnson :  Johnson, 
for  continuing  the  charity  and  settling  the  premises  on  other  trustees,  with 
the  advice  and  direction  of  W.  Simpson,  &c.,  commissioners  for  charitable 
uses  by  virtue  of  a  commission  under  the  Great  Seal  bearing  date  the  16th 
day  of  Jnly  then  last,  granted,  to  the  parties  to  the  deed  of  the  second  part  and 
their  heirs,  the  messuage,  cottage  and  premises,  in  trust  for  the  church  and 
poor  of  West  Retford.  The  petition  then  stated  that  it  was  not  known  at 
what  time  or  for  what  purpose  the  charity  was  founded ;  but  it  was  believed 
that,  from  the  earliest  period  at  which  the  charity  was  known  to  have  existed, 
the  rents  and  profits  of  the  estate  had  been  considered  as  applicable,  in  equal 
moieties,  to  the  repairs  of  the  church  and  relief  of  the  poor  of  West  Retford: 
that  in  the  years  1753  and  1790,  new  trustees  of  the  premises  were  appointed 
by  instruments  purporting  to  convey  the  premises  to  such  trustees  respec- 
tively, but  which  were  insufficient  for  that  purpose :  wherefore,  by  an  inden- 
ture of  feoffment  bearing  date  the  3d  day  of  April,  1797,  and  made  between 
Anthony  Barker  (surviving  son  and  heir  at  law  of  John  Barker,  junior,  who 
was  the  survivor  of  the  trustees  named  in  and  appointed  by  the  said  inden- 
ture of  the  7th  day  of  June,  1699,)  of  the  first  part,  and  the  Reverend  Abra- 
ham Youle,  &c.  of  the  second  part,  and  J.  Holmes  of  the  third  part,  after  re- 
citing that  the  parties  of  the  sticond  part  had  agreed  to  accept  a  grant  and  to 
become  trustees  of  the  premises :  It  was  witnessed  that,  for  continning  the 

trust,  Anthony  Barker  granted  and  enfeofled,  the  charity  estate,  to 
[•103]    the  parties  of  the  second  *part  and  their  heirs,  in  trust  fur  the  church 

and  poor  of  West  Retford :  and  it  was  agreed  that,  when  the  trustees 
•hould  by  death,  be  reduced  to  four,  the  survivors  should  convey  the  pre- 
mises to  eight  or  more  proper  persons,  to  be  appointed  by  such  surviving 
trustees,  and  to  the  heirs  of  such  grantees  or  feoffoes,  to  the  use  of  such  sur- 
viving trustees  and  of  such  grantees  or  new  trustees  and  their  heirs,  on  (he 
truste  aforesaid ;  and  so,  from  time  to  time  as  often  as  the  trustees  should  be 
reduced  to  four.    The  petition  next  stated  that  other  of  the  trustees  appointed 
by  the  indenture  of  the  third  day  of  April,  1797,  being  dead,  the  four  survi- 
ving trustees,  in  the  year  1818,  appointed  eight  other  persons  to  be  trustees 
of  the  premises  in  the  room  of  the  dead  trustees ;  and  by  indentures  of  lease 
and  release  of  the  I9th  and  20th  of  May,  1818,  the  premises  were  conveyed 
to  the  surviving  and  new  trustees,  tht»ir  heirs  and  assicfns,  in  trust  for  the 
church  and  poor  of  West  Retford ;  that,  four  of  the  last  mentioned  trusfees 
having  died,  the  surviving  trustees,  in  the  year  1829,  appointed  four  other 
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trustees  in  the  place  of  tha  deceased  trustees,  and,  by  indentures  of  lease  and 
release  of  the  9th  and  10th  of  October,  1889,  the  premises  were  conveyed  to 
the  last  mentioned  surviving  and  new  trustees,  their  heirs  and  assigns,  in 
trust  for  the  church  and  poor  of  West  Retford ;  that,  prior  to  the  year  1797, 
the  rents  of  the  charity  estate  were  inconsiderable,  and  were  received,  by  the 
church-wardens  and  overseers  of  the  poor  of  West  Retford,  in  equal  moieties, 
and  applied  by  them  respectively  without  any  interference  on  the  part  of  the 
trustees;  that,  in  1798,  the  charity  estate  was  let  at  an  advanced  rent,  and  the 
tmstees,  being  apprehensive  lest  they  should  be  responsible  for  the  due  applica* 
tion  of  the  rents  and  profits  of  the  estate,  claimed  the  right  to  interfere ;  and  they 
and  their  successors,  from  time  to  time,  did  interfere  in  the  application 
*of  such  rents  and  profits ;  although  such  right  on  their  part,  was  not    [*104] 
admitted  by  the  church-wardens  or  overseers  ;  that,  in  August,  1827, 
the  commissioners  appointed,  under  58th  Geo.  3,  c.  91,  and  59th  Geo.  3,  c» 
81,  to  inquire  concerning  charities,  made  their  inquiry  concerning  the  charity, 
and,  in  their  report,  bearing  date  the  26th  of  January,  1828,  they  stated,  with 
respect  to  the  charity,  as  follows :  "  It  is  urged  by  the  Reverend  Mr.  Youle, 
(who  then  was  the  rector  of  Retford  and  one  of  the  trustees)  that,  although 
the  trustees  have  the  power  of  letting  arid  managing  the  estate,  the  rector, 
chnrch-wardens  and  overseers  of  the  poor  of  West  Retford,  ought  to  receive 
the  rents  of  the  estate,  either  from  the  trustees  or  the  tenants,  and  ought  to 
apply  one  moiety  for  the  use  of  the  church  and  the  other  moiety  for  the  use 
of  the  poor;  but  it  appears  tons  that,  whatever  may  have  been  the  customary 
mode  of  disposing  of  the  income  of  the  charity  when  it  was  of  small  amount, 
it  is  the  duty  of  the  trustees  themselves  to  take  care  that  the  rents  are  cor- 
rectly ap[died,  and  particularly  that  they  are  kept  distinct  from  the  funds 
raised  by  the  parochial  rates :"  that,  ever  since  the  making  of  the  report,  the 
tmstees  for  the  time  being  of  the  estate,  had  claimed  and  exercised  the  right 
of  seeing  to  the  proper  application  of  the  rents  and  profits  of  the  estate ;  but 
the  church-wardens  and  overseers  of  the  poor  of  West  Retford  still  insisted 
that  the  trustees  had  merely  the  power  of  letting  and  managing  the  estate 
and  receiving  the  rents,  and  that  it  was  the  duty  of  the  trustees  to  pay  over 
such  rents  to  the  church-wardens  and  overseers,  to  be  applied  by  them  with- 
out any  interference  or  control  on  the  part  of  the  trustees,  and  without  any 
liability  to  account  to  the  trustees  for  the  due  application  thereof ;  and  that,  at 
a  parish  meeting  in  West  Retford  convened  by  the  church-wardens  and 
overseers,  and  held  in  December,  1838,  a  determination  was  ex- 
pressed, *by  the  majority  of  the  church- wardens  and  overseers  of  the    [•105] 
poor,  to  insist  upon  their  right  to  require  the  trustees  of  the  estate  to 
pay  over  the  rents  and  profits  to  them,  to  be  applied  by  the  church- wardens 
and  overseers  without  any  control  or  interference  on  the  part  of  the  trustees : 
that  it  would  be  for  the  benefit  of  the  charity  that  all  doubts  as  to  powers 
and  duties  of  the  trustees  with  respect  to  the  application  of  the  rents  and  pro- 
fits of  the  estate,  should  be  removed^    The  petition  prayed  that  the  powers 
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and  duties  of  the  trustees  with  respect  to  the  application  of  the  rents  and 
profits  of  the  estate,  might  be  ascertained  and  declared. 

It  appeared,  from  one  of  the  affidavits  in  opposition  to  the  petition,  that, 
after  the  petition  was  answered,  the  church-wardens  and  overseers  commenced 
ejectments  against  the  tenants  of  the  charity  estate,  which  were  stili  pending. 

Mr*  Knight  Bruce  and  Mr.  K.  Bayley,  in  soj^mt  of  the  petition,  con- 
tended that  the  view,  taken  by  the  charity  oonunissioners,  as  to  the  mode  of 
applying  the  rents  of  the  charity  estate,  was  correct* 

Mr.  R.  Atkinson^  for  all  the  trustees  except  the  petitioners,  said  that  they 
were  anxious  to  have  the  directions  of  the  court. 

Mr.  Jacob  and  Mr.  Cankrien^  for  the  church* wardens  and  overseers  of  the 
poor  of  the  parish,  said  that  the  parish  officers  contended  that  the  legal  estate 
in  the  charity  lands,  was  vested  in  them,  under  the  59th  Geo.  3,  c 
[*106]    12  ^(a)  and,  consequently,  that  there  was  a  dispute  and  only  *as  par- 
ties to  whom  the  administration  of  the  charity  belonged,  but  also  as 
to  the  parties  to  whom  the  legal  estate  in  the  charity  property  was  vested ; 
and,  therefore,  the  case  ought  to  have  been  brought  before  the  court  by  infor- 
mation, and  was  not  a  fit  subject  for  a  petition  under  62d  Geo.  3,  c. 
[*107]    101.    Doe  V.  ISleyj^Jb)  "^Attorney  General  v.  Lewinj{c)  In  re  Dean 
Clarices  Charity ^(d)  In  re  PhiUipott^s  Charity. {e)  The  Corporation 
qf  Dudlow  V.  GreenhoueeJ^f) 

Mr.  Knight  Bruce^  in  reply : — ^The  69  Geo.  3,  c.  12,  received  the  royal 
assent  in  1819,  and  ever  since  that  time  as  well  as  before,  the  trustees  of  the 
charity  estate  have  been  ti*eated  and  dealt  with,  as  trustees,  by  the  parish.  The 
langu'^ge  of  the  17th  section  of  the  act  is  that  the  church-wardens  and  over- 
seers of  the  poor :  "  shall  and  may  and  they  are  hereby  empowered  to  accept, 

(a)  That  act  after  empoweiiag  pariiib  offieeia  to  puxchaae  lands  for  boilding  workhootef  aiul 
employing  the  poor,  enacts  :  "  that  all  buildings,  lands,  and  hereditaments  which  shall  be  pnrcbaaed, 
hired,  or  taken  on  lease  by  the  church-wardens  and  overseers  of  the  poor  of  any  parish,  by  the 
anthority  and  for  any  of  the  purposes  of  this  act,  thall  be  conveyed,  demised,  and  assured,  to  the 
«hnreh-wardens  and  OTexseen  of  the  poor  of  eyery  such  parish  respectively,  and  their  suecesion, 
ia  trust  for  the  parish ;  and  sach  church* wardens  and  overseers  of  the  poor,  and  their  svecfseon, 
shall  and  may,  and  they  are  hereby  empowered  to  accept,  take,  and  hold,  in  the  nature  of  a  body 
corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings,  lands,  and  hereditaments,  and  alw 
all  otlicr  buildings,  lands,  and  hereditaments  belonging  to  such  parish ;  and,  in  all  actions,  suits,  in- 
dietments,  and  other  proceedings  for  or  in  relation  to  any  such  buildings,  lands,  or  hereditament!, 
or  the  rent  thereof,  or  for  or  in  relation  to  any  other  buildings,  lands,  or  hereditaments  bsloog* 
ing  to  such  parish,  or  the  rent  thereof,  and  in  all  actions  and  proceedings  upon  or  in  itlatioB  to 
any  bond  to  be  given  for  the  faithful  execution  of  the  office  of  an  assirtant  overseer,  it  th^U  be 
sufficient  lo  name  the  church -wardens  and  overseers  of  the  poor  for  the  time  being,  describing  them 
as  church-wardens  and  overseers  of  the  poor  of  the  parish  for  which  they  shall  act,  and  Duoing 
Mich  parish  ;  and  no  action  or  suit,  indictment  or  other  prooeediog,  shall  cease,  abate  or  bs  diseon- 
tinned,  quashed,  defeated,  or  impeded  by  the  death  of  the  church-wardens  and  ovenseis  atned  is 
such  proceedings,  or  the  death  or  deaths  of  any  of  them,  or  by  their  removal  or  the  renoval  ^ 
any  of  them  from,  or  the  expiration  of  their  respective  offices." 

(6)  10  Bam.  Sl  Cress.  883.  (e)  Ante,  vol.  8,  p.  366.  (i)  ULd.  34. 

(s)  Aate,  vol.  8,  p.  381,  (/)  1  Bligfa,  N.  8. 17. 
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take^  aad  hold,  Ac."  It  is  obvious  that  the  language  of  that  section  relates  to 
future  acquisitions  of  property,  and  to  cases  where  no  trustees  might  be  ap- 
pointed, or  none  could  be  found,  as  the  case  in  Doe  v.  HUey.  The  legisla- 
ture could  not  have  meant  to  enact  that,  in  every  case  of  a  parochial  trust, 
whether  there  were  existing  trustees  or  not,  the  parish  officers  should  be  the 
tnistees.  It  would  be  monstrous  to  say  that  the  legislatiue  intended  that  no 
parish  should  have  individual  trustees ;  but  that,  in  every  case  where  the 
lands  were  held  in  trust  for  a  parish,  the  legal  estate  should  be  taken  out  of 
the  trustees  and  vested  in  the  church- wardens  and  overseers..  Allason  v. 
StarkJji)  In  The  Attorney  General  v.  Wilkinson^i}))  and  many  other 
cases,  it  has  been  decided  that,  where  a  charity  is  founded  for  the  relief  of 
the  poor  of  a  parish,  the  funds  ought  to  be  applied,  exclusively,  to  the  relief 
of  the  poor  of  the  parish  who  do  not  receive  parochial  relief ;  and,  consequent* 
ly,  the  rents  of  this  charity  estate  are  not  applicable  to  any  purposes 
in  which  the  parish  ^officers  have  any  concern  ;  but  the  court  has  [*108] 
to  decide  to  what  purpose  they  ought  to  be  applied. 

The  petition  does  not  state,  nor  could  it  have  stated  that  any  question  was 
raised  respecting  the  legal  estate  in  the  charity  property.  We  did  not  come 
here  with  any  knowledge  that  there  was  any  contest  about  the  legal  estate ; 
and,  therefore,  the  pendency  of  the  ejectments  which  have  been  commenced, 
by  the  parish  officers,  against  the  tenants  of  the  charity  estate,  cannot  render 
the  proceeding  by  petition,  improper. 

The  only  question  then  is  whether  the  case  stated  on  this  petition, 
is  a  proper  subject  for  a  petition  under  the  52  Geo.  3,  c.  101.  It  is 
difficult  to  conceive  anything  more  extensive  than  the  language  of  that 
act.  It  enacts  that,  in  every  case  of  a  breach  of  any  trust  or  supposed 
breach  of  any  trust  created  for  charitable  purposes,  or  wherever  the  di- 
rection or  order  of  a  court  of  equity  shall  be  deemed  necessary  for  the 
administration  of  any  trust  for  charitable  purposes,  it  shall  be  lawful,  for 
any  two  or  more  persons  to  present  a  petition  to  the  Lord  Chancellor,  (kc., 
praying  such  relief  as  the  nature  of  the  case  may  require. — [The  Yice-Chan- 
cellor :  My  impression  always  has  been  that,  if  the  question  be  what  persons 
have  a  right  to  administer  a  trust  for  charitable  purposes,  that  is,  if  the  right 
be  disputed  between  A.  and  B.,  the  question  must  be  decided  on  information 
and  not  on  petition.  So  too,  if  the  question  be  what  are  the  purposes  to 
which  the  funds  of  the  charity  ought  to  be  applied,  that  is  a  question  which 
ought  to  be  decided  on  information.] — The  case  stated  on  this  petition  is  not 
a  complicated  one.  The  only  question  is,  how  is  the  trust  to  be  administer- 
ed? Surely  a  case  which  raises  the  simple  question  whether  the  trus- 
tees are,  themselves,  to  'apply  the  rents  of  the  charity  estate,  or  are  [•109] 
to  pay  them  over  to  the  church-wardens  and  overseers,  is  a  fit 
subject  for  a  petition.  There  is  nothing  here  which  is  extra  the  charity,  that  is 
no  question  is  raised  by  this  petition  which  is  adverse  to  the  charity.    The  52 

(0)  9  Adol.  iL  EU.  255.  (6)  2  Beavan,  370. 
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Geo.  3,  c.  101,  applies  to  every  case  which  is  intra  the  charity;    In  n  Up- 
/•fi  Warren.{a) 

At  the  conclasion  of  the  reply  Mr.  Jacob  observed  that  AUason  v.  SUrk 
was  a  case  of  special  trust,  and  was  exactly  similar  to  Tho  Aiiomeff  General 
V.  Letoin. 

Thb  Yioe-Chancellor  : — Putting  out  of  the  question  anything  relating 
to  the  legal  estate,  and  looking,  merely,  at  the  case  as  it  stands  upon  the  pe- 
tition, I  cannot  but  think  that  it  does  show  an  adverse  question  raised,  in  the 
first  place,  as  to  the  power  of  those  who  are  called  trustees,  to  do  an]rthii)g 
more  than  receive  the  rents  of  the  charity  estate,  and  hand  them  over  to  the 
church-wardens  and  overseers. 

The  petition  first  states  the  manner  in  which  the  legal  estate  has  been  trans- 
ferred from  one  set  of  trustees  to  another,  by  means  of  a  series  of  deeds.  It 
then  states  that  the  trustees  claimed  a  right  to  interfere,  and  that  they  aud 
their  successors,  from  time  to  time,  did  interfere  in  the  application  of  the  rents 
and  profits.  Then  it  states  that  the  charity  commissioners  visited  the  parish 
and  gave  their  opinion  ;  which  opinion  I  really  do  not  understand :  because 
they  say ;  "  that,  although  the  trustees  have  the  power  of  letting  and  mana- 
ging  the  estate,  the  rector,  church-wardens  and  overseers  of  the  poor 
[*1 101  of  West  Retford,  ouglit  to  receive  the  rents  of  'the  estate,  either  from 
the  trustees  or  the  tenants,  and  ought  to  apply  one  moiety  for  the  use 
of  the  church  and  the  other  moiety  for  the  use  of  the  poor ;  but  it  appears  to 
us  that,  whatever  may  have  been  the  customary  mode  of  disposing  of  the  in- 
come of  the  charity  when  it  was  of  small  amount,  it  is  the  duty  of  the  trus- 
tees themselves  to  take  care  that  the  rents  are  correctly  applied,  and  particu- 
larly that  they  are  kept  distinct  from  the  funds  raised  by  the  parochial  rates:'' 
It  is  very  strange  that  the  commissioners  should  have  thought  that  the  trus- 
tees were  to  hand  over  the  rents  to  the  parish  ofiiders,  and  still  to  see  them 
administered.  Perhaps  circumstances  might  be  stated  which  would  make 
that  opinion  more  reconcileable  with  itself  than  it  at  present  appears  to  be. 
Still  it  represents  that  there  was  a  question  raised  as  to  the  duty  of  those 
whom,  for  the  present  purpose,  I  call  trustees,  to  superintend  the  church- 
wardens and  overseers  of  the  poor  in  the  application  of  the  rents  paid  to  them. 
The  petition  then  states :  "  that,  ever  since  the  making  of  the  commissioners' 
report,  the  trustees  for  the  time  being  of  the  estate,  have'claimed  and  exercised 
the  right  of  seeing  to  the  proper  application  of  the  rents  and  profits  of  the 
estate."  Then  the  petition  states  that  a  meeting  was  held  and  a  determina- 
tion was  expressed,  by  the  majority  of  the  church-wardens  and  overseers  of 
the  poor,  to  insist  upon  their  rights.  So  that,  on  the  petition,  it  is  repre- 
sented that  there  is  a  question  about  the  right  and  authority  of  the  trustees, 
and  the  rights  of  the  church-wardens  and  overseers  as  contradistinguished 
from  the  rights  of  the  trustees :  and,  supposing  that  there  were  no  question; 

<a)  1  Myl.  ^Keen,  4)9. 
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between  the  church-wardens  and  overseers  and  the  trustees,  as  to  their  respec- 
tive rightS)  still  ther^  is  a  question  as  to  ho  w  the  rents  are  to  be  applied* 

*If  there  had  been  no  contending  parties,  and  the  trustees  had  only    ['HI] 
wanted  to  know  how  the  rents  ought  to  be  applied  by  them,  then  the 
court  would  have  had  authority  to  direct  a  reference  to  a  Master,  upon  peti* 
tion*    But|  here  it  is  evident,  upon  the  face  of  the  petition,  that  the  court  is 
not  aUe  to  stir  a  step  without  first  deciding  upon  the  adverse  right  claimed, 
by  the  trustees,  as  against  the  church- wardens  and  oversters.  And  the  strong 
impressioa  which  was  made  on  my  mind  by  hearing  the  Ludlow  case  when 
it  was  argued  in  the  House  of  Lords,  is  that,  if  there  be  such  an  adverse  ques- 
tion about  a  charity  as  is  here  stated,  a  petition  under  the  act,  is  not  the  mode 
in  which  it  ought  to  be  brought  before  the  court  for  decision.    But,  in  com-^ 
ing  to  this  conclusion,  I  am  not  so  much  influenced  by  the  quMion  that  has 
been  raised  with  respect  to  the  legal  estate  in  the  charity  property,  as  by  what 
appears,  on  the  face  of  the  petition  itself,  with  regard  to  the  conflicting  claims 
of  the  parties  who  insist  upon  a  right  to  administer  the  funds  of  the  charity : 
and,  on  that  ground  alone,  I  dismiss  this  petition  with  cost8.[l] 


*Lett  v.  Randall*  [*^12] 

1B39  :  5tb  June.— Will ;  Ootiitruction. 

TciUtor  gaya  hit  real  and  peivonal  prdperty,  to  trasteat,  theit  hain,  Slc.,  vtpttn  thitt  to  pay  and 
difida  Uie  aama  unto  and  amoiifiat  all  and  erery  hb  childian  who  might  be  Hriag  at  hia  daoaaae 
ihaio  and  ahare  alike,  for  their  Itrea  i  "  and  in  caae  any  of  my  nid  chfldien,  being  daaghten« 
dial]  marry  and  shall  happen  to  depart  this  life  in  the  lifetime  of  her  or  their  husband  or  hus- 
bands, I  direct  that  the  share  or  shares  of  her  or  them  so  dying,  shall  go  to  her  or  their  respec- 
tire  hosband  or  husbands  for  his  or  their  life  or  lives,  and,  from  and  after  his  or  their  decease, 
then  to  be  equally  ditided  amongst  all  and  etery  the  child  and  children  ofmy  eaid  daughter  and 
dangbtem  then  living ;  and,  in  default  of  any  sooh  child  or  children,  then  I  direct  such  share  or 
diaieo  ahall  go  and  be  divided,  equally,  to  and  amongst  all  and  every  my  said  children  who  shall 
be  then  living.**  Hie  testator  left  a  son  and  seven  daughters.  One  of  the  daughteri  died  a 
spinster.  Held  that,  on  her  death,  her  share  in  the  testator's  property  did  not  go  to  her  siufvivbg 
brathers  and  mat^TB,  but  became  undisposed  of« 

A  PETITION  presented  by  William  Randall,  the  only  son  and  heir  of  Wil- 
liam Randall  the  testator  in  the  cause,  stated  that  the  testator  made  his  will, 
dated  the  1st  of  July,  1824,  in  the  following  words :  "  I  direct  that  all  my 
jast  debts,  funeral  expenses  and  the  charges  of  proving  this  my  will,  maybe, 
in  the  first  place,  duly  paid  and  satisfied,  by  my  executors  hereinafter  men- 
tioned, as  soon  as  conveniently  can  be  after  my  decease.  I  give,  devise  and 
bequeath,  unto  Thomas  Lett,  Nathaniel  Randall,  and  Thomas  Lett  the 
younger,  and  their  heirs,  executors  and  administrators,  all  and  singular  my 
freehold  and  leasehold  and  copyhold  estates,  and  also  my  personal  estate,  of 
what  nature  or  kind  soever  the  same  may  be  or  consist  of,  upon  trust  to  pay 
and  make  up,  unto  my  dear  wife,  the  sum  of  1200/.  per  annum,  includ- 

[1]  Vide  Reportsr*!  note,  pott,  1S3. 
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Geo.  3,  c.  101,  applies  to  ereiy  caae  which  is  intra  the  charity.    In  n  Up- 
iwi  Warren^a) 

At  the  conclQsion  of  the  reply  Mr.  Jacob  observed  that  AUoBon  r.  Storfe 
was  a  case  of  special  trust,  and  was  exactly  similar  to  Th»  AUamey  General 
V.  Lemn. 

TH]e^  Yioe-Chancellor  : — Putting  out  of  the  question  anything  relating 
to  the  legal  estate,  and  looking,  merely,  at  the  case  as  it  stands  upon  the  pe- 
tition, I  cannot  but  think  that  it  does  show  an  adverse  question  raised,  in  the 
first  place,  as  to  the  power  of  those  who  are  called  trustees,  to  do  anything 
more  than  receive  the  rents  of  the  charity  estate,  and  hand  them  over  to  the 
church-wardens  and  overseers. 

The  petition  first  states  the  manner  in  which  the  legal  estate  has  been  trans- 
ferred from  one  set  of  trustees  to  another,  by  means  of  a  series  of  deeds.  It 
then  states  that  the  trustees  claimed  a  right  to  interfere,  and  that  they  and 
their  successors,  from  time  to  time,  did  interfere  in  the  application  of  the  rents 
and  profits.  Then  it  states  that  the  charity  commissioners  visited  the  parish 
and  gave  their  opinion  ;  which  opinion  I  really  do  not  understand:  because 
they  say;  "  that^  although  the  trustees  have  the  power  of  letting  and  mana- 
ging the  estate,  the  rector,  church-wardens  and  overseers  of  the  poor 
[*1 10]  of  West  Retford,  ought  to  receive  the  rents  of  *the  estate,  either  from 
the  trustees  or  the  tenants,  and  ought  to  apply  one  moiety  for  the  use 
of  the  church  and  the  other  moiety  for  the  use  of  the  poor ;  but  it  appears  lo 
us  that,  whatever  may  have  been  the  customary  mode  of  disposing  of  the  in- 
come of  the  charity  when  it  was  of  small  amount,  it  is  the  duty  of  the  trus- 
tees themselves  to  take  care  that  the  rents  are  correctly  applied,  and  particu- 
larly that  they  are  kept  distinct  from  the  funds  raised  by  the  parochial  rates:" 
It  is  very  strange  that  the  commissioners  should  have  thought  that  the  trus- 
tees were  to  hand  over  the  rents  to  the  parish  offiders,  and  still  to  see  them 
administered.  Perhaps  circumstances  might  be  stated  which  would  make 
that  opinion  more  reconcileable  with  itself  than  it  at  present  appears  to  be. 
Still  it  represents  that  there  was  a  question  raised  as  to  the  duty  of  those 
whom,  for  the  present  purpose,  I  call  trustees,  to  superintend  the  church- 
wardens and  overseers  of  the  poor  in  the  application  of  the  rents  paid  to  them. 
The  petition  then  states :  "  that,  ever  since  the  making  of  the  commissioners' 
report,  the  trustees  for  the  time  being  of  the  estaie,  have  claimed  and  exercised 
the  right  of  seeing  to  the  proper  application  of  the  rents  and  profits  of  the 
estate.'*  Then  the  petition  states  that  a  meeting  was  held  and  a  determina- 
tion was  expressed,  by  the  majority  of  the  church-wardens  and  overseers  of 
the  poor,  to  insist  upon  their  rights.  So  that,  on  the  petition,  it  is  repre- 
sented that  there  is  a  question  about  the  right  and  authority  of  the  trustees, 
and  the  rights  of  the  church-wardens  and  overseers  as  contradistingnished 
from  the  rights  of  the  trustees :  and,  supposing  that  there  were  no  question; 


<•)  1  Myl.  ^Keen,  419. 
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between  the  church-wardens  and  overseers  and  the  trustees,  as  to  their  respec- 
tive rights^  still  them  is  a  question  as  to  how  the  rents  are  to  be  applied* 

*If  there  had  been  no  contending  parties,  and  the  trustees  had  only    ['111] 
wanted  to  know  how  the  rents  ought  to  be  applied  by  them,  then  the 
coort  would  have  had  authority  to  direct  a  reference  to  a  Master,  upon  peti* 
tion.    But^  here  it  is  evident,  upon  the  face  of  the  petition,  that  the  court  is 
not  able  to  stur  a  step  without  first  deciding  upon  the  adverse  right  claimed, 
by  the  trustees,  as  against  the  church-wardens  and  oversters.  And  the  strong 
impression  which  was  made  on  my  mind  by  hearing  the  Ludlow  case  when 
it  was  ai^ed  in  the  House  of  Lords,  is  that,  if  there  be  such  an  adverse  ques- 
tion about  a  charity  as  is  here  stated,  a  petition  under  the  act,  is  not  the  mode 
in  which  it  ought  to  be  brought  before  the  court  for  decision.    But,  in  com-^ 
ing  to  this  conclusion,  I  am  not  so  much  influenced  by  the  quAtion  that  has 
been  raised  with  respect  to  the  legal  estate  in  the  charity  property,  as  by  what 
appears,  on  the  face  of  the  petition  itself,  with  regard  to  the  conflicting  claims 
of  the  parties  who  insist  upon  a  right  to  administer  the  funds  of  the  charity : 
and,  on  that  ground  alone,  I  dismiss  this  petition  with  costs.[l] 


I 
*Lett  v.  Randall-  [*^12] 

1B39 :  5th  Jane.— Will ;  OoHftnictioD. 

Teitator  gave  his  reel  and  peivonal  prdperty,  to  trntteet,  iheit  hein,  Sui,,  upOtt  ttiut  to  pay  and 
dhride  the  aame  onto  and  amonKst  all  and  every  bi>  childien  who  might  be  HTUig  at  hia  decease 
ihaie  and  sliare  alike,  for  their  liree  i  "  and  in  case  any  of  my  said  chfldien,  being  daaghteis« 
ifaall  marry  and  shail  happen  to  depart  this  life  in  the  lifetime  of  her  or  their  husband  or  has- 
btnds,  I  direct  that  the  share  or  nbares  of  her  or  them  so  dying,  shall  go  to  her  or  their  respec- 
tire  hosband  or  hosbands  for  his  of  their  life  or  lives,  and,  from  and  after  his  or  their  decease, 
then  to  be  eijaaUy  divided  aroOngst  all  and  eVery  the  child  and  children  of  my  taid  danghter  and 
danghten  then  living ;  and,  in  default  of  any  such  child  or  children,  then  I  direct  such  share  or 
■iiares  shall  go  and  be  divided,  equally,  to  and  amongst  all  and  every  my  said  children  who  shall 
be  then  living."  Hie  testator  left  a  son  and  seven  daughters.  One  of  the  daughters  died  a 
■piaster.  Held  that,  on  her  death,  her  share  in  the  testator's  property  did  not  go  to  her  starving 
brothers  and  sisters,  but  became  undisposed  ofi 

A  PETITION  presented  by  William  Randall,  the  only  son  and  heir  of  Wil- 
liam Randall  the  testator  in  the  cause,  stated  that  the  testator  made  his  will, 
dated  the  Isi  of  July,  1824,  in  the  following  words :  "  I  direct  that  all  my 
}\aX  debts,  funeral  expenses  aad  the  charges  of  proving  this  my  will,  maybe, 
in  the  first  place,  duly  paid  and  satisfied,  by  my  executors  hereinafter  men- 
tioned, as  soon  as  conveniently  can  be  after  my  decease.  I  give,  devise  and 
bequeath,  unto  Thomas  Lett,  Nathaniel  Randall,  and  Thomas  Lett  the 
younger,  and  their  heirs,  executors  and  administrators,  all  and  singular  my 
freehold  and  leasehold  and  copyhold  estates,  and  also  my  personal  estate,  of 
^hat  nature  or  kind  soever  the  same  may  be  or  consist  of,  upon  trust  to  pay 
Mid  make  up,  unto  my  dear  wife,  the  sum  of  1200/.  per  annum,  includ- 

[1]  Vide  Reporter's  note,  po«t,  193. 
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therefore,  that  the  testator,  himself,  had  no  uniform  plan  of  disposing  of  his 
property.  Therefore  it  is  extremely  difficult,  when  he  has  not,  by  any  ex- 
press words,  pointed  out  who  shall  be  the  takers  of  the  shares  of  those 
daughters  (for  there  might  be  more  than  one)  who  might  happen  to  die  with- 
out children,  to  say  that,  of  necessity,  the  shares  are  given  to  those  of  his 
children  who  might  be  living  at  the  death  of  the  daughter  or  daughters  who 
might  happen  to  die  withoutt^hildren,  or  to  those  of  his  children  who  might 
be  living  at  the  testator's  decease. 

If  I  were  to  hold  that  those  children  were  to  take  who  were  living  when 
the  event  happened  of  the  daughter  or  daughters  dying  without  children, 
that  does  not  secure  the  testator  from  dying  intestate :  because  it  might  bap- 
pen  that  all  the  other  children  might  die  in  the  lifetime  of  one  daughter, 
which  daughter  might  happen  to  be  the  only  child  who  died  witbont 
any  child  or  children  :  in  which  case  there  would  be  no  person  to 
[*11T]  *take  under  the  gift  over :  and,  therefore,  I  do  not  see  how  it  is  pos- 
sible to  put  such  a  construction  <m  the  will,  as  to  make  it  a  total  dis- 
position of  the  testator's  property,  in  every  event  that  may  happen.  Conse- 
quently, I  think  that  the  safe  way  is  to  adhere  to  the  rule  of  law ;  and  that 
is  that,  if  the  property  in  dispute  is  not  given  in  express  words,  it  is  not 
given  at  alh 

Declare  that,  in  the  event  that  has  happened^  the  share  of  the  deceased 
daughter,  Sarah  Randall  the  younger,  in  the  testator's  freehold,  copyhold 
the  leasehold  estates,  is  undisposed  of,  and  that,  as  to  the  freehold  and  copy- 
bold  estates,  it  descended,  upon  her  decease,  to  the  petitioner  as  the  heir  at 
law  and  customary  heir  of  the  testator,  and  that,  as  to  the  leasehold  estates, 
it  devolved  upon  the  next  of  kin  of  the  testator. 


Reecc  v.  Humble, 

1841 :  10th  February.— Practice  ;  Injunctiou. 

The  court  will  gnat  the  commoD  ioj unction  on  any  day,  although  out  of  term,  and  not  a  aeal  day 
or  a  continuation  of  the  seal 

Mr.  Glasse  moved  for  the  common  injunction,  under  the  10th  of  Lord 
Brougham's  Orders,fl]  the  eight  days  after  the  defendant's  appearance 
having  expired. 

The  first  seal  after  H.  T.  was  on  the  8th  of  February ;  at  which  time  the 
eight  days  had  not  expired.  The  day  on  which  the  motion  was  made  was 
neither  a  seal  day  nor  a  continuation  of  the  seal ;  but  was  appointed  for  hear- 
ing causes. 

Mr.  Glaase  said  that  he  entertained  a  doubt  whether  the  court  would  grant 
the  motion  before  the  second  seal,  which  would  be  on  the  22d  of  tVb- 
ruary. 

[1]  The  order  will  be  found  in  tlie  AppendU,  1  MyL  Sl  K.  tiL 
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•The  1^  ice-Chancellor  said  that,  with  respect  to  granting  the  com-    [•118] 
moa  injuDction,  he  had,  long  since,  abolished  all  distinction  be- 
tween seal  days  and  other  days ;  and  made  the  order. 


In  re  Reading  Dispensary. 

1B39 :  34  Jane. — Charity  ;  Jarisdiction. 

The  coart  has  no  jarisdiction  to  make  an  order  on  a  petition  presented  under  52  Geo.  3,  c  lOl,  for 
transferring  the  fnnds  of  a  dispensary  to  a  hospital,  and  amalgamating  the  two  institutions. 

This  was  a  petition  presented,  under  Sir  Samuel  Romilly's  act  (52  Geo.  3, 
c.  101,)  by  the  president  and  other  officers  of  the  Reading  Dispensary,  for 
carrying  into  effect  the  report  of  a  committee,  which  had  been  approved  by  a 
large  majority  of  the  subscribers  to  the  dispensary,  present  at  a  general  meet- 
ing, recommending  that  the  funds  and  effects  of  the  institution  should  be 
transferred  to  a  hospital  which  had  been  recently  established  in  Reading, 
called  the  Royal  Berkshire  Hospital,  and  that  the  two  institutions  should  be 
consolidated.    By  the  rules  of  the  dispensary,  a  subscriber  of  one  guinea  an- 
nually, was  a  governor  during  the  continuance  of  his  subscription,  and  a  sub- 
scriber of  ten  guineas,  in  one  sum,  was  a  life  governor,  of  the  institution ; 
and  the  governors  were  empowered,  at  a  general  meeting,  to  make,  alter  or 
rescind  iiiles  for  the  management  of  the  charity,  to  elect  and  remove  officers, 
physicians  and  surgeons,  and  to  make  any  order  affecting  the  funds  of  the 
charity.    By  the  rules  and  regulations  of  the  hospital,  an  annual  subscription 
of  two  guineas,  was  required  to  constitute  a  governor,  and  a  donation  of 
thirty  guineas,  a  life  governor :  but  the  conwnittee  of  subscribers  to  the  dis- 
pensary, recommended  that  the  persons  who  should  be  governors  of  the  dis* 
pensary  at  the  time  when  the  two  institutions  were  united,  should 
enjoy  the  'same  privileges  with  respect  to  the  hospital,  as  they  had    [*119] 
enjoyed  with  respect  to  the  dispensary. 

The  petition  prayed  that  the  trustees  of  the  dispensary  might  be  ordered 
to  transfer  the  funds  and  effects  ot  that  institution  to  the  hospital,  or  that  it 
might  be  referred  to  the  Master  to  inquire  and  state  whether  it  was  fit  and 
proper  that  such  transfer  should  be  made. 

Mr.  Jacob,  in  support  of  the  petition,  said  that  the  plcn  of  establishing  a 
county  hospital  in  Reading,  had  been  approved  of  by  the  magistrates  of  Berk* 
shire :  that  great  additional  benefit  would  accrue  to  the  poor  inhabitants  of  the 
town  and  its  vicinity,  if  the  proposed  plan  were  carried  into  effect :  that,  in 
reality,  it  was  nothing  more  than  enlarging  a  dispensary  into  a  hospital :  that 
a  hospital  included  all  the  benefits  of  a  dispensary,  but  not  vice  versa  ;  and 
,  that  there  was  good  ground  for  believing  that  the  dispensary  could  not  be  sup- 
ported in  addition  to  the  hospital,  as  a  great  number  of  the  subscribers  to  the 
former  had  already  transferred  their  subscriptions  to  the  latter. 
Mr.  Knight  Bruce^  Mr.  Wigram  and  Mr.  Sharpe  for  some  of  the  subscribers 
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to  the  dispensary,  opposed  the  petition  on  the  ground  that  it  sought  to  apply 
the  funds  of  the  institution,  which  amounted  to  more  than  6000/.,  to  pur- 
poses for  which  they  were  not  originally  intended,  and  to  change,  in  a  great 
measure,  the  nature  of  the  charity.  They  added  that,  if  the  court  had  any 
power  to  do  what  was  asked,  an  information  and  not  a  petition  ought  to  have 
been  filed. 

Mr.  Koe^  for  the  trustees  of  the  dispensary  submitted  to  act  as  the  court 
should  direct. 
[*120]  *The  Vice-chancellor: — ^In  this  case,  I  do  not  say  that,  if  an 
information  had  been  filed,  the  court  might  not  have  felt  itself  author- 
ized to  do  what  is  asked  by  this  petition.  But,  even  if  an  information  had 
been  filed,  it  is  certainly  a  case  in  which  the  court  would  have  paused  before 
it  made  such  an  order  as  is  now  asked.  One  reason  why  I  think  so,  is  that 
the  court  would  be  extremely  cautious  in  doing  any  act  that  might  tend  to 
prevent  the  raising,  from  time  to  time,  of  contributions  in  support  of  institu- 
tions such  as  this  dispensary. 

By  the  constitution  of  the  dispensary,  every  contributor  of  ten  guineas,  be- 
comes a  governor  for  life,  and  every  annual  subscriber  of  one  guinea,  becomes 
a  governor.    It  is  impossible  to  look  at  the  manner  iq  which  these  institutions 
are  conducted,  without  seeing  that  people  are  induced,  in  some  degree,  to 
support  them,  for  the  sake  of  the  influence  which  they  acquire  by  means  of 
having  a  share  in  the  management    I  know,  from  my  own  observation  of 
what  takes  place  in  similar  societies  in  London,  that  that  feeling  contributes, 
very  much,  to  keed  up  such  charities.    The  constitution  of  the  Royal  Berks 
Hospital,  is  very  different  from  that  of  the  dispensary :  because  those  only 
who  subscribe  thirty  guineas  are  to  be  life-governors,  and  those  who  subscribe 
two  guineas  are  to  be  governors  during  the  continuance  of  their  subscriptions. 
Consequently  the  amount  of  the  subscriptions  required  to  constitute  governors 
of  the  hospital,  is  quite  different  from  the  amount  required  to  constitute  go- 
vernors of  the  dispensary ;  and,  on  that  account,  it  may  be  reasonably  sup- 
posed that  the  governors  of  the  latter,  would  consist,  in  part  at  least,  of  a 
different  class  of  persons  from  the  governors  of  the  former  and,  if 
f*121]    the  court  should,  at  any  time,  take  upon  *itself  to  put  an  end  to  the 
dispensary  and  to  amalgamate  it  with  the  hospital,  it  would,  I  think, 
be  doing  an  act  which,  when  publicly  known,  would  tend  very  much  to 
check  the  fonnation  of  other  similar  charities.    Therefore,  even  it  an  infor- 
mation had  been  filed,  the  court  would,  I  think,  have  paused  before  it  made 
the  order  asked  by  this  petition. 

Besides,  it  appears  to  me  that,  under  Sir  Samuel  Romilly's  act,  the  court 
has  no  jurisdiction  to  do  what  is  asked :  because,  ever  since  the  passing  of 
that  act,  the  received  opinion  has  been  that  it  is  so  to  be  dealt  with  as  to  be 
made  applicable  only  to  cases  where  the  conduct  of  the  trustees  of  a  charity 
comes  under  consideration,  and  to  cases  where  it  becomes  necessary  to  gi^e 
some  order  or  direction  for  the  administration  of  the  funds  of  the  charity. 
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Bat  I  cannot  conceiye  that  an  order  or  direction,  the  direct  effect  of  which  is 
to  put  an  end  to  a  charity,  can  be  considered  as  an  order' or  a  direction  for  its 
ttianagement. 

In  my  opinion  the  rules  of  the  dispenr ary  which  have  been  referred  to,  do 
not  at  all,  authorize  the  governors,  as  such,  to  do  what  is  proposed  by  this 
petition.     One  of  those  rules  is  that  the  governors  shall  make,  alter  or  rescind 
rules  and  regulations  for  the  management  of  the  charity,  and  elect  and  re- 
move officers,  physicians,  and  surgeons,  and  make  any  order  affecting  the 
funds  of  the  charity.    Surely  what  is  meant  by  that,  is  that  they  may  make 
any  order  affecting  the  funds  of  the  charily  which  is  conducive  to  its  contin- 
uance.    I  cannot  suppose  that  it  could  be  intended.that  the  very  order  which 
gives  to  the  governors  the  power  to  make,  alter,  or  rescind  rules  and 
regulations  for  the  management  of  the  charity,  'and  to  elect  and  re-    [*122] 
move  officers,  physicians  and  surgeons  (all  of  which  measures  have 
reference,  plainly,  to  the  continuance  of  the  institution,)  should  extend  to 
enable  the  governors  to  take  an  order  which  should  so  affect  the  funds  of  the 
charity,  as  to  make  it  incapable  of  being  carried  on  from  the  time  when  such 
order  should  be  made.    Another  of  the  rules  prescribes :  "  That  the  manage- 
ment of  the  institution  shall  be  in  the  hands  of  a  president,  three  vice-presi- 
dents, a  treasurer,  and  a  committee  of  six,  three  of  whom  shall  form  a  quorum ; 
who  shall  inspect  the  accounts,  report  the  state  of  the  dispensary,  and  the  num- 
ber of  patients  received  in  the  year,  and  produced  the  same  at  the  annual 
general  meeting."    It  is  quite  plain,  therefore,  that  the  management  of  it, 
means  the  management  of  it  as  an  existing  institution. 

Inasmuch,  then,  as  no  complaint  is  made  about  the  management  of  the  dis' 

pensary  as  an  existing  society ;  but  the  sole  object  of  this  petition  is,  in  effect, 

to  put  an  end  to  it  by  amalgamating  the  funds  with  the  funds  of  the  hospital, 

which  will  be  governed  in  a  totally  different  manner,  aiid  which  would  make 

it  cease  to  have  a  separate  existence,  I  am  of  opinion  that  the  petition  asks 

what,  the  court  is  not  authorized  to  do,  at  any  rate,  under  Sir  S.  Homilly's 

act :  and,  if  the  court  sees  that  the  object  ultimately  aimed  at,  is  one  which 

it  has  no  jurisdiction  to  order,  it  will  not  do  so  idle  and  frivolous  a  thing  as 

to  send  a  preliminary  inquiry  to  the  Master.    Moreover,  there  would  be  this 

further  objection  to  a  preliminary  inquiry.    By  the  petition,  it  is  asked  that 

it  may  be  referred,  to  the  Master,  to  consider  whether  the  transfer  will  be 

proper  to  be  made,  or,  in  other  words,  I  am  asked  to  refer  a  question 

of  law  to  the  Master ;  which,  I  'apprehend,  this  court  will  never  do.    [*123] 

The  result  is  that  I  shall  abstain  from  making  any  order  on  the  pe- 

titioD.(a) 

(<)  The  parties  who  opposed  ttio  petitioti»  bad  not  been  le^lariy  oenred  with  it ;  and,  Uierafora* 
were  not  entitled  to  appear  at  the  heaiiuf  .  Had  they  been  regularly  senred,  it  is  presumed  that 
the  petition  would  have  been  diimif  d  with  eosts.    Bee  ante,  p«  101.  [111]. 
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Edwards  v.  Goodwin. 


1839 ;  6th  Ja]M.--PlBuitiff ;  Practice  ;  Wttiu 

Althoii|rh  the  plmintiffii  in  a  creditor's  suit,  have  no  common  interest,  yet  the  court  wOl  not,  ersi 
after  decree,  allow  one  of  them  to  examine  the  other,  as  a  witness  in  the  Master's  office,  in  sap- 
port  of  his  debt 

Motion,  after  decree,  by  one  plaintiff  in  a  creditor's  suit,  to  examine  his 
co-plaintiff,  in  the  Master's  office,  as  a  witness  to  prove  the  debt  alleged  to  be 
due  to  the  party  making  the  motion.  The  debt  of  the  co-plaintiff,  had  been 
admitted  by  the  master ;  subject,  however,  to  the  question  whether  it  was 
not  barred  by  the  statute  of  limitations,  which  remained  to  be  decided. 

The  Solicitor  General,  in  support  of  the  motion,  said  that  the  rule  that  a 
plaintiff  could  not  examine  a  co-plaintiff  as  a  witness,  did  not  apply  to  this 
case ;  because,  the  decree  had  been  made,  and,  therefore,  the  plaintiffs  were 
no  longer  acting  together :  that  the  two  plaintiffs  had  no  common  interest ; 
but  had  separate  rights ;  and  consequently  the  matter  as  to  which  it  was  pro- 
posed to  examine  the  co-plaintiff,  was  one  in  which  he  had  no  interest :  that 
no  bill  of  discovery  could  be  filed  against  the  co-plaintiff,  as  he  was  not  the 
party  liable  to  the  demand :  and  though  WcUker  v.  Wingfieldla) 
[*124]  was  a  *case  in  which  the  defendants  were  allowed  to  examine  a 
plaintiff,  yet  there  was  no  substantial  distinction  between  that  case 
and  the  present ;  for,  the  two  plaintiffs  in  this  case,  had  no  common  interest ; 
and,  the  decree  having  been  made,  the  bill  could  not  be  dismissed  with  costs: 
in  this  case,  as  in  that,  the  co-plaintiff  did  not  object  to  be  examined :  that, 
in  Fereday  v.  Wightwickjljb)  an  application  by  a  defendant  to  examine  a 
plaintiff,  was  refused  ;  but,  there,  a  bill  of  discovery  might  have  been  filed ; 
and,  moreover,  the  application  was  made  before  decree. 

The  other  cases  cited  in  support  of  the  motion,  were  Amiter  v.  SwafUon,(c) 
and  Troughton  v.  Getley.(d) 

Mr.  Wxgram  and  Mr.  Heathfieldf  appeared  to  oppose  the  motion. 

The  Yice-Chancellor  ; — I  have  no  authority  to  make  the  order. 

The  party  proposed  to  be  examined,  has  an  interest  in  maintaining  the 
suit ;  to  the  costs  of  which  he  would  be  liable  in  case  the  bill  should  be  ul- 
timately dismissed.[l] 

(ft)  15  Ves.  178.  (6)  4  Ross.  114.  (e)  Amb.  393.  {tt)  1  Dick  382. 

[1]  A  defendant  may  eiamine  a  mere  nominal  plaintiff,  with  his  assent,  as  a  witness  against  tAs 
real  plaintiff;  hot  a  defendant  who  has  a  common  interest  with  the  plahitiff  in  the  snit,  etnoot 
examine  snch  plaintiff  as  a  witness  agrainst  a  defendant  for  the  purpose  of  resisting  the  claim ^ns4* 
by  the  bill.  Walworth,  Ch.  says ;  *'  Where  the  complainants  and  a  part  of  the  defendants  bars  e 
oommon  mterest,  adTeiao  to  that  of  the  other  defendants,  an  application  by  those  defendaato  to 
examine  a  complainant  against  such  other  defeadanta  is  snbetantially  the  same  as  if  the  eeoplsio- 
ants  themseltres  made  the  application  ;  in  which  case  it  is  the  settled  law  of  the  court  that  oos 
complainant  cannot  be  examined  as  a  witness  either  in  behalf  of  himself,  or  of  a  co-complsinsot 
The  proper  course  when  the  nature  of  the  suit  win  admit  of  such  a  change,  is  to  more  to  strike  oat 
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•Brown  r.  Weatherby.  [*125] 

)S41 :  19th  and  20th  February.— Heir ;  Parties ;  Stot  3  aad  4  Witt.  4,  c.  104. 

To  aanit  for  admiiiMiering  the  real  assets  of  a  testator,  under  3  and  4  Will.  4/c.  104,  the  heir  ai 

well  aa  tha  devisee,  is  a  necessary  party. 
The  caaa  of  Weeks  t.  JBvaa*,  reported  ante,  yoL  7,  p.  546,  OTsiroled. 

On  the  case  of  Weeks  v.  Evansj  reported  ante,  vol.  8,  page  646,  being 
cited  on  the  argument  of  a  demurrer  in  the  above  mentioned  cause,  the  Vice- 
Chancellor  doubted  whether  the  decision  in  that  case  was  warranted  hy  the 
facts  stated  in  the  report.  Li  consequence  of  which  Mr.  G.  Richards^  who 
was  one  of  the  counsel  in  Weeks  v.  Evans,  procured  and  furnished  his  Ho- 
nor with  the  papers  in  that  cause. 

On  the  next  day  his  Honor  made  the  following  observations  on  the  reported 
case. 

In  this  suit  of  Weeks  v.  Evans,  I  have  been  furnished,  by  Mr.  Richards, 
with  the  brief.    It  was  a  creditor's  suit  by  two  persons  on  behalf  of  them- 
selves and  all  other  tho  creditors  of  a  deceased ;  and  it  appears  that  the  de- 
ceased devised  all  his  estate  to  his  wife,  whom  he  made  his  executrix.    She 
proved  the  will ;  and  it  further  appears  that,  at  the  time  of  the  death  of  the 
testator,  he  was  a  trader  within  the  meaning  of  the  bankrupt  laws.    The 
wife  being  the  sole  defendant,  the  cause  cauie  on  as  a  short  cause,  I  presume ; 
and  the  common  decree  was  made  in  a  creditor's  suit.    The  minutes  as 
drawn  up,  merely  directed  accounts  of  the  personal  estate.    It  seems  that,  at 
some  subsequent  time,  there  was  some  mention  of  this  cause  to  the  court ; 
for  the  Registrar  has  a  note  to  the  following  effect :  "  Heir  not  a  necessary 
party."    That  is  also  the  note  on  the  brief  of  counsel.    At^a  subsequent  time, 
there  was  an  application  in  three  causes,  that  is,  in  this  cause,  in  a 
*eause  wherein  J.  Lowe  and  others  were  plaintiffs  and  Anna  Evans     [*126] 
was  the  defendant,  and  in  a  cause  in  which  Anna  Owen  and  others 
were  plaintiffs  and  Anna  Evans  was  the  defendant.    An  order  was  made,  on 
thd  1st  of  February,  1836,  by  which  the  costs  of  the  heir  at  law  were  directed 
to  be  paid  by  Anna  Evans.     What  effect  the  other  suits  had  on  the  order,  I 
cannot  tell ;  but  there  was  some  sort  of  arrangement  by  which  the  heir  at 
law  was  to  have  his  costs  paid.    Otherwise  I  should  say  that,  but  for  that 
specialty,  the  decision  is  wrong.(a) 

the  name  of  the  nominal  complainant  who  is  not  intareeted,  and  make  him  a  party  defendant,  so 
Uut  be  may  be  examined  as  a  witneis  to  snttain  the  sait."  Behfofd  Vr  De  Ka$ft  6  Paige,  56S. 
And  see  Benson  t.  Chester,  Jac.  577. 

(s)  Bjp  relaUone,  Mr.  NichoU.    Mr.  G.  Riebards  stated  that  the  report  of  Weeks  ▼.  Evans,  com* 

piled  all  the  necessary  facts. 
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WooDROPPE  V.  Daniel. 

1839  :  6th  June. — Practice  ;  Solicitor ;  Inspection  of  Documents. 

Where  documrntsi  which  a  defendant  ie  ordered  to  produce,  are  permitted  to'reroatn  in  hii  Mlki- 
tor's  ofi&ce,  for  the  plointifT's  inspection,  the  solicitor  is  not  entitled  to  charge  the  plaintiff  for  iii> 
rpectiiig  them  ;  although  the*clerfc  m  court  would  have  heen  entitled  to  demand  6«.  8d.  per  boor. 

On  a  motion  ia  this  cause,  made  by  Mr.  Jacob  and  opposed  by  Mr.  Knight 
Bruce,  the  Vice-Chancellor  ruled  that,  where  documents  in  the  possession  of 
a  defendant  are  allowed  to  remain  in  his  solicitor's  office  instead  of  being  de- 
posited with  his  clerk  in  court,  the  solicitor  is  not  entitled  to  make  any  de- 
mand upon  the  plaintiff  for  inspecting  them :  although  the  clerk  in  court,  if 
they  had  been  deposited  with  him,  would  have  been  entitled  to  charge  tlie 
plaintiff  6^.  8d,  per  hour  for  the  inspection.  It  being  for  the  accommodatioa 
of  the  defendant  that  the  documents  are  allowed  to  be  inspected  at  his  solici- 
tor's office. 


r*127J  'Willis  v.  Brown. 

J839 :  10th  and  18th  June.— Bedford  Level ;  Construction  of  the  BedfordXevel  Act,  ISCha.  2,  c  17. 

By  the  Bedford  Level  act,  it  was  enacted,  that  all  conveyances  by  indentuiv,  of  the  95,000  acm 
allotted  to  the  then  Earl  of  Bedford,  or  any  part  thereof,  entered  with  the  rvgtstmr  of  the  level, 
shoi.ld  bo  of  equal  force  to  convey  the  freehold  and  inheritance  thereof,  as  if  the  same  were 
for  valaable  considerations,  enrolled  withiq  six  months,  in  one  6t  the  King's  courts  of  record  at 
Westminster,  and  that  no  lease,  grant,  or  conveyance  of,  or  charge  out  of  or  upon  the  95,000 
acres  or  any  part  thereof,  except  leases  for  seven  yeare  or  under  in  possession,  thould  he  of  force 
hut  from  the  time  U  should  he  entered  itith  the  regUtrar.  Conveyances  wen  afterwaids  made 
of  part  of  the  95,000  acres,  but  were  not  registered.  HeM  that  thcae  conveyanoes  were  never- 
theless valid  for  all  purposes,  except  for  entitling  the  grantees  to  the  privileges  conferred,  by  the 
act,  on  the  owners  of  lands  within  the  Level,  and  for  the  other  purposes  of  the  act 

By  an  order  made  in  this  cause  on  the  20th  of  December,  1637,  it  was  re- 
ferred to  the  Master  to  inquire  and  state  whether  a  good  title  could  be  mode 
to  the  farms,  lands  and  hereditaments  sold,  under  the  decree,  to  John  Dobede, 
Esq.  The  Master  reported  that  a  good  title  could  be  made  to  all  the  heredi- 
taments, except  a  freehold  farm  called  Metlam  Farm,  situate  in  the  parish  of 
Soham  in  the  Isle  of  Ely. 

The  farm  in  question  formed  part  of  the  95,000  acres  of  fen  land  men- 
tioned in  an  act  of  Parliament  passed  in  the  16th  year  of  King  Charles  the 
Second,  c.  17,  intituled :  "An  act  for  settling  the  draining  of  the  Great  Level 
of  the  Pens  called  Bedford  1-evel."  That  act,  after  reciting  that  certain 
moors,  marshes,  fenny  and  low  surroimded  grounds  within  the  counties  of 
Northampton,  Norfolk,  SuflTolk,  Lincoln,  Cambridge  and.  Huntingdon,  wcic 
called  the  great  level  of  the  fens,  and,  after  several  fruitless  undertakings  (ox 
draining  the  same,  were,  upon  the  desires  of  many  persons  of  worth,  under- 
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taken  to  be  drained  by  Francis  then  late  Earl  of  Bedford,  and  that  the  said 
Earl  was  to  have,  for  bis  recompense  for  effecting  that  difficult  work, 
only  95.000  acres  of  the  said  'grounds :  which  was  a  work  of  so     [*12SJ 
great  and  public  concernment  that  his  late  Majesty,  King  Charles 
tiie  First,  gave  great  encouragement  to  the  said  Earl  and  others  whom  he 
h:id   taken  in  to  b^  adventurers  and  participants  with  him  therein ;  and 
iu  order  to  the  effecting  thereof,  the  said  Eiirl  and  his  adventurers  and 
participants,  had  bestowed  great  sums  of  money  for  the  perfecting  the  same ; 
and,  after  his  death  and  some  interruptions,  William,  Earl  of  Bedford,  son 
and  heir  to  Earl  Francis,  with  divers  of  his  adventurers  and  participants 
proceeded  in  the  completing  and  finishing  the  said  works ;  and  the  commis- 
sioners appointed  as  therein  mentioned,  did  adjudge  the  same  drained ;  but 
the  same  coul  1  not  be  preserved  without  a  perpetual,  constant  care,  great 
cliarge,  and  orderly  government :  it  was  enacted  that  William,  Earl  of  Bed- 
ford, son  and  heir  of  Earl  Francis,  and  the  adventurers  and  participants  of 
tlie  said  EslxI  Francis  and  Earl  William  or  either  of  them,  their  heirs  and 
assigns,  should ^be  a  body  politic  and  corporate  by  the  name  of  "The  Gover- 
nor, Bailiffs,  and  Commonalty  of  the  Company  of  the  Conservators  of  the 
Great  Level  of  the  Fens  f  which  corporation  should  consist  of  one  governor, 
six  bailifis;  twenty  conservators,  and  commonalty,  and  should  have  a  common 
seal,  and  assemble  and  meet  together  when,  where,  and  as  oft  as  they  pleased, 
and  appoint  a  registrar  and  other  officers,  and  allow  them  salaries  and  re- 
move them  and  make  new  at  their  pleasure :  and  William,  Earl  of  Bedford, 
was  to  be  the  first  governor,  and  certain  other  persons  therein  named,  were 
to  be  the  first  six  bailiffs,  and  certain  other  persons  therein  named,  the  first 
conservators :  and  the  said  governor,  bailiffs  and  conservators  were  to  con- 
tinue until  Wednesday  in  Whitsun  week  in  the  year  1664,  and  from  thence- 
(otlh  until  new  elections  by  the  said  corporation,  or  the  major  part 
which  should  be  then  present :  and  that  the  said  'governor,  bailiffs    [*129] 
and  conservators  should  and  might  lay  taxes,  from  time  to  time,  upon 
ftll  the  said  95,000  acres  only  for  support,  maintenance,  and  preservation  of 
the  said  great  level,  and  levy  the  same,  with  penalties  for  non-payment,  and 
all  other  things  do  in  order  to  the  support,  maintenance  and  preservation  of 
tl)e  said  great  level  and  works  made  and  to  be  made :  sect.  2.    That  the  said 
governor,  bailiffs  and  conservators  of  the  said  corporation  for  the  time  being, 
for  the  maintenance  and  preservation  of  the  said  Great  Level  by  convenient 
outfidls  to  the  sea,  should,  for  ever  thereafter,  be  and  were  thereby  made  and 
constituted  commissioners  of  sewers  for  and  of  the  said^Great  Level  of  the 
Fens;  and  they  were  thereby  invested  with  all  the  powers  and  authorities  of 
commissioners  of  sewers  within  the  same :  sect.  5.    That  nil  conveyances  by 
indentare  of  the  said  95,000  acres  or  any  part  thereof,  entered  with  the  said 
i^trar,  in  a  book  to  be  kept  for  that  purpose,  should  be  of  equal  force  to 
convey  the  freehold  and  inheritance  of  the  said  95,000  acres  or  any  part 
tiiereof,as  if  the  same  conveyances  by  indenture,  were  for  valuable  considera* 
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tions  of  money  enrolled,  within  six  motiths,  in  one  of  the  King's  courts  of 
record  at  Westminster ;  and  no  lease^  grants  or  conveyance  of,  or  charge  out 
of  or  upon  (he  said  ^5,000  acres  or  any  part  thereof^  except  leases  for  seven 
years  or  under  in  possession,  should  be  offorce,  but  from  (he  time  it  should 
be  entered  with  the  said  registrar  as  aforesaid,  the  entry  whereof  being 
endorsed  by  the  said  registrar  upon  such  lease,  grant,  conveyance  or  charge, 
should  be  as  good  and  effectual  in  the  law  as  if  the  original  book  of  ^tries 
were  produced  at  any  trial  at  law  or  otherwise:  sect.  8.  That  the  said  cor- 
poration should  give  public  notice,  from  time  to  time,  of  the  parts  and  pro- 
portions of  the  said  95,000  acres  for  which  any  tax  or  penalty  were 
[*130]  or  should  be  in  arrear,  by  affixing  *openly  at  the  shire  bouse  or  mar- 
ket place  in  Ely  aforesaid,  a  schedule,  in  parchment,  under  the  seal 
of  the  said  corporation,  containing  stich  parts  and  proportions  of  the  said 
95,000  acres  for  which  any  tax  or  penalty  should  be  in  arrear,  with  the  naxues 
of  the  respective  owners,  entered  upon  the  tax  roll  with  the  said  corporaXion, 
of  the  said  parts  and  proportions  of  the  said  95,000  acres  so  in  arrear:  sect. 
12.  That  the  said  governor,  bailiffs,  conservators  and  commonalty,  upon 
IVednesday  in  Whitsun  week,  yearly,  should^  at  a  public  meeting  to  be 
holden  for  the  said  corporation  by  the  greater  number  then  present,  elect  a  new 
governor,  bailiffs  and  conservators  respectively  ]  provided  that  none  should 
be  capable  to  be  or  continue  governor  or  bailiffs,  that  should  not  have  400 
acres  or  more  of  the  said  95,000  acres,  nor  lo  be  a  conservator  that  should  not 
have  200  acres  or  more  of  tl'ie  said  95,000  acres,  nor  should  any  of  the  com- 
monalty have  a  voice  in  elections  that  had  not  100  acres  or  more  of  the  said 
95,000  acres ;  and  that  the  said  governor,  bailiffs  and  conservators  should  and 
might  be  removed,  by  the  said  governor,  baliffs,  and  conservators  and  com- 
monalty, or  the  greater  number  of  them  jxesent  at  their  public  meetings,  and 
new  chosen  in  place  of  him  or  them  so  dead  or  removed:  sect.  15. 

The  vendors  made  out  the  following  title  to  the  farm.  By  articles  of  the 
20th  of  May,  1723,  made  previous  to  the  marriage  of  the  Honorable  Charles 
Towushend  with  Awdry  th^  daughter  of  Edward  Harrison,  the  farm,  of 
which  Edward  Harrison  was  seised  in  fee,  was  agreed,  by  him,  to  be  con- 
veyed to  the  use  of  C  Townshend  for  life,  with  remainder  to  trustees  to  pre- 
serve, 6cc^  with  remainder  to  the  use  that  Awdry  Harrison  might  receive  a 
rent  charge  of  1000/.  a  year,  with  remainder  to  the  use  of  the  first 
{*131  ]  and  other  sons  of  'the  marriage  successively  in  tail  male,  with  divers 
remainders  over,  with  the  ultimate  remainder  to  Edward  Harrison,  bis 
heirs  and  assigns ;  and  by  indentures  of  iease  and  release  of  the  17th  and  l8th 
of  Marcli,  172G,  a  conveyance  was  made  pursuant  to  those  articles.  Those 
indentutes  were  negistered  at  the  Fen  office  on  the  19th  of  December,  1828. 

By  an  indenture  of  bargain  and  safe,  dated  on  the  23d  of  June,  1751,  and 
by  a  recovery  auflered  in  pursuance  thereof,  in  Trinity  term  in  the  24th  and 
25th  years  of  King  George  2d,  the  farm  was  limited  to  such  uses  as  Charles, 
vrho  had  been  then  become  Yiscount  Townshend,  and  the  Honorable  George 
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Tonrnshend,  his  eldest  son  by  Awdry  his  wife,  should  jointly  appoint,  and| 
in  default  thereof,  to  the  uses  limited  by  the  release  of  the  18th  of  March, 
1726.  The  indenture  of  bargain  and  sale  was  not  entered  at  the  ofEice  of 
the  commissioners  of  the  Lower  Fen  drainage  until  the  29th  of  March,  1815. 
By  indentures  of  lease  and  release  and  appointaoent  of  the  16th  and  17th 
of  December,  1761,  Charles  Viscount  Townsbend  and  George  Townshend 
appotBted  and  conreyed  the  &rm  to  divers  uses  which  afterwards  determin- 
ed or  failed  of  effect,  with  remainder  to  the  use  of  the  first  son  of  the  body  of 
George  Townshend  on  the  bo^  of  Charlotte  Lady  Ferrars  to  be  begotten, 
in  tail  male,  with  divers  remainders  over.  The  last  mentioned  indentures 
were  not  entered  at  the  Fen  office  until  the  29th  of  March,  1815. 

By  a  bargain  and  sale  dated  the  13th  of  Febmary,  1776,  and  by  a  recover 
ry  suffered  in  Hil.  term,  in  the  16th  year  of  Geo.  3d,  George  Townshend,  then 
Ttscount  Townshend,  and  George  Townshend  Baron  de  Ferrars, 
his  eldest  'son  con^^yed  and  limited  the  farm,  to  such  uses  as  they  [*132] 
should  jointly  appoint,  or  as  Baron  de  Ferrars,  if  he  should  survive 
his  {ietlher,  should  appoint,  and,  in  default  thereof  to  the  uses  limited  by  the 
release  of  the  17th  of  December,  1751.  The  last  mentioned  indenture  of 
bargain  and  sale  was  not  entered  at  the  office  of  the  commissioners  of  the 
Lower  Fen  drainage  until  the  29th  of  March,  1815. 

By  lease  aad  i^lease  and  appointment  of  the  19th  and  20th  of  March,  1777, 

George  Viscount  Townshend  and  his  son  Baron  de  Ferrars,  appointed  and 

conveyed  Che  farm  to  certain  uses,  to  secure  a  yearly  rent  charge  of  200/.  to 

Lord  de  Ferrars  and  such  other  persons  as  should,  during  the  life  of  Lord 

Townshend,  be  entitled  to  the  barony,  in  manner  therein  mentioned,  with  a 

limitatioa  to  the  use  of  George  Viscount  Townshend  and  his  assigns  for  life, 

with  remainder  to  trustees  to  support  contingent  remainders,  with  remainder  to 

such  uses,  4cc.,  as  George  Viscount  Townshend  and  Lord  de  Ferrars,  during 

their  joint  lives,  should  appoint,  and,  in  default  of  such  joint  appointment,  then 

^  Lord  de  Ferrars,  if  he  should  survive  George  Viscount  Townshend,  should 

appoint,  and,  in  defitult  of  such  last  mentioned  appointment,  to  the  use  of 

George  Viscount  Townshend  and  the  heirs  male  of  his  body,  with  divers  re- 

mainders  over.    The  indenture  of  lease  of  the  19th  of  March,  1777,  was  enter* 

ed  at  the  Fen  office  on  the  14th  of  August,  1814 ;  but  the  release  was  never 

entered  there. 

By  indenture  of  the  23d  of  December,  1777,  in  consideration  of  the  mar* 
riage  between  George  Townshend  Baron  de  Ferrars  aud  Charlotte  Main- 
waring  EUerker,  George  Townshend  Baron  de  Ferrars  covenanted, 
in  case  he  survived  his  father,  to  settle  hereditaments  of  the  'yearly  ["^133] 
value  of  600W.,  of  which  he  should  become  seised  in  tail  as 
afoMaid  on  the  decease  of  his  father,  George  Lord  Vis'^ount  Townshend,  to 
certain  uses  which  have  since  determined  or  failed  of  effect,  with  remaindw 
U>  the  use  of  the  first  and  other  sons  of  the  then  intended  marriage  succes- 
sively ia  tail  ouile,  with  divers  remainders  over.    The  last  mentioned  inden* 
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ture  was  entered  at  the  Fen  office  on  the  19th  of  December,  1828.  George 
Viscount  Townshend,  who,  some  time  before  his  death,  was  created  Marquis 
Townshend,  died  in  1807. 

.  George  Townshend  Baron  de  Ferrars,  who.  on  the  death  of  his  father,  be- 
came George  Marquis  Townshend,  by  his  will  bearing  date  tlie  19th  of  July, 
1811,  devised  the  farm  to  his  brother,  Liord  John  Townshend  andRcbm 
Blake,  Esq.,  and  their  heirs,  upon  tuist,  by  mortgage  or  sale  thereof,  to  levy 
and  raise  so  much  money  in  aid  of  his  personal  estatenot  specifically  disposed 
of,  08  would  be  sufficient  to  pay  his  debts,  legacies,  and  funeral  and  testamen- 
tary expenses,  and,  as  to  such  part  thereof  as  should  not  be  sold  for  those  pur- 
poses, upon  trust  to  convey  the  same  to  the  use  of  Lord  John  Townshend 
and  Robert  Blake  and  their  heirs,  during  the  life  of  Lord  Charles  Yere  Per- 
rars  Townshend,  son  of  the  testator,  upon  the  trusts  therein  mentioned,  and, 
after  the  decease  of  Lord  Charles  Yere  Ferrars  Townshend,  to  the  use  of  the 
first  and  every  other  son  of  Lord  Charles  Yere  Ferrars  Townshend,  succes- 
sively, in  tail  male,  with  divers  remainders  over. 

The  Marquis  of  Townshend  died  on  the  23th  of  July,  1811.    By  lease  and 
release  of  the  12th  and  13th  of  June,  1815,  the  release  being  made  between 
Lord  John  Townshend,  Robert  Blake,  the  present  Marquis  of  Town* 
[*134]    shend  (who  was  the  son  of  the  late  Marquis,)  and  various  other 'per- 
sons, after  reciting  indentures  of  lease  and  release  of  the  30ch  and 
31st  of  May,  1811,  by  which  the  late  Marquis  conveyed  his  estates  in  Cam- 
bridgeshire and  certain  other  counties  to  John  Smith  and  Francis  William 
Saunders  and  their  heirs,  upon  certain  trusts  for  raising  and  paying  several 
sums  of  moneys  and,  subject  thereto,  in  trust  for  the  late  Marquis  his  heirs 
and  assigns ;  and  after  reciting  the  will  of  ihe  late  Marquis  and  his  death :  it 
was  witnessed  that, /or  barring'  all  estates  tail  (if  any)  and  all  reversion? 
and  remainders  thereupon  expectant  or  depending  of  and  in  the  estates  com- 
prised in  the  release  of  the  31st  of  May,  181 1,  and /or  confirming'  and  carro- 
borating  the  title  of  Smith  and  Saunders^  as  trustees  as  aforesaid^  of  and 
in  the  same  estates^  and  for  strengthenif^  and  conjirmingthe  title  of  Lord 
John  Townshend  and  Robert  Blake,  as  devisees  as  aforesaid,  of  and  in  the 
same  estates,  the  four  last  mentioned  persons,  together  with  the  present  Mar* 
quis,  conveyed  the  farm  and  other  estates  unto  and  to  the  use  of  Sir  Giles 
Godin  and  his  heirs,  to  make  him  tenant  to  the  prtecipe  for  the  purpose  of 
Buffering  three  or  more  recoveries,  which  were  to  enure  to  the  use  of  Smith 
and  Saunders  and  their  heirs,  upon  the  trusts  therein  mentioned.    The  re- 
coveries were  accordingly  suffered  in  Trinity  term  in  the  65th  year  of  Geo. 
IIL    The  indentures  of  the  12th  and  13th  of  June,  1815,  were  not  entered 
at  the  office  of  the  commissioners  of  the  Lower  Fen  drainage,  until  the  19th 
of  December,  1828 ;  and  they  were  so  entered  and  registered  at  the  request 
and  expense  of  Thomas  Skeels,  a  purchaser  of  part  of  the  estates  of  the  late 
Marquis  Townshend,  from  Smith  and  Saunders,  the  trustees  for  sale. 

By  lease  and  release  of  the  5th  and  Gtii  of  P^ebruary,  1816,  Smitli  and 


CASES  IN  CHANCERY.  136 


1839^WUIi8V.  Browe. 


Saunders  and  Lord  John  Townshend  and  Blake  conveyed  the  farm  to 
William  Dunn  Gardner  *his  appointees,  heirs  and  assigns.    The  last    [*135] 
mentioned  indentures  were  entered  at  the  Pen  office  on  the  18th  of 
Jane,  IS18. 

By  lease  and  release  of  the  28th  and  29th  of  May,  1818,  Gardner  conveyed 
the  faroi  to  John  Shearing,  the  testator  in  the  cause,  his  heirs  and  assigns. 
The  last  mentioned  indentures  were  entered  at  the  Pen  office  on  the  15th  of 
Jnne,  1818. 

A  petition,  presented  by  two  of  the  parties  to  the  suit,  after  stating  the  Sth 
section  of  the  Bedford  I#evel  act,  and  the  deeds  and  other  matters  before 
mentioned,  alleged  that,  by  the  articles  of  agreement  of  the  20th  of  May, 
1723,  and  the  indentures  of  lease  and  release  of  the  17th  and  18th  of  March, 
1726,  George,  Marquis  of  Townshend,  became  tenant  in  tail  male  of  the 
Metlam  fann,  under  the  limitation  thereof,  therein  contained,  to  the  use  of 
the  first  and  other  sons  of  Charles  Townshend,  by  Awdry  Harrison,  succes- 
sively in  tail  male :  that  George  Mnrquis  of  Townshend,  died  in  the  year 
1807,  leaving  George  Townshend  Baron  de  Perrars,  his  eldest  son  and  heir 
at  law  him  surviving,  who,  thereupon  became  Marquis  of  Townshend  and 
entitled  to  the  Metlam  farm,  for  an  estate  tail  to  him  and  the  heirs  male  of 
his  body;  and,  afterwards,  viz.  in  the  year  1811,  died  leaving  the  present 
Marqais,  his  eldest  son  and  heir  at  law,  wlio,  thereupon,  became  entitled  to 
the  farm  for  an  estate  tail  to  him  and  the  heirs  male  of  his  body ;  that  Do- 
bede,  the  purchaser  under  the  decree,  contended  that  the  estate  tail  created 
by  the  articles  of  agreement  of  the  20th  of  May,  1723,  and  the  indentures 
of  the  17th  and  18th  of  March,  1726,  was  intended  to  have  been  barred  by 
the  indenture  of  bargan  and  sale  of  the  22d  of  June,  1751,  and  the 
lecovery  ^suffered  in  pursuance  thereof  in  Trinity  term  in  the  24th    [*IZ6] 
and  25th  years  of  Geo.  2d ;  but  the  same  indenture  and  recovery 
had  not  that  effect,  as  the  bargain  and  sale  was  not  entered  at  the  Fen  office 
till  the  year  1816,  and  there  was  no  tenant  to  the  prcecipe  at  the  time  the 
recovery  purported  to  be  suffered ;  and  that  estate  tail  was  not  barred  by  the 
bargain  and  sale  of  1776,  and  the  recovery  suffered  in  pursuance  thereof,  by 
reason  of  the  bai^in  and  sale  not  having  been  entered  at  the  Pen  office  till 
the  year  1815 ;  and,  further,  that  the  same  estate  tail  was  not  barred  by  the 
lease  and  release  of  the  12th  and  13th  of  June,  1815,  and  the  recovery  suf- 
fered in  pursuance  thereof,  by  reason  of  the  last  mentioned  indentures  not 
having  been  entered  at  the  Pen  office  till  the  year  1828 ;  and  the  possession 
which  had  been  had  thereunder,  had  not  been  adverse  to  the  present  Marquis 
of  Townshend,  because  his  title  to  the  farm  was  thereby  admitted^  and  those 
mdentures,  having  been  entered  at  the  Fen  office  in  the  year  1828,  the  pos- 
session of  the  farm  could  not  become  adverse  to  the  parties  claiming  under  the 
estate  tail,  till  the  death  of  the  present  Marquis.    But  the  petitioners  contend- 
ed that  the  title  was  good,  whether  it  was  to  be  considered  as  a  title  depend- 
ing apon  the  operation  of  the  above  mentioned  act  of  Parliament,  which,  they 
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submitted,  was  only  a  registry  act,  aad  did  not  require  deeds  to  be  entered 
with  the  registrar  appointed  by  virtue  ol  the  act,  except  for  the  purpose  of 
enabling  the  corporation  to  know  who  were  the  owners  MMe  to  the  assess- 
ments referred  to  by  the\ict,  or  for  the  benefit  of  third  parties ;  or  whether  it 
was  to  be  considered  as  a  title  depending  upon  adverse  possewion,  under  the 
statute  of  limitations  (3  and  4  Will.  4,c.  27 :)  for  that  the  right  of  the  present 

Marquis  of  Townhend  must  be  considered  as  having  been  an  ezpec- 
[*]  37]    tant  estate  under  the  3d  section  of  that  act,  the  time  *for  claiming 

which,  or  the  adverse  possession  against  which  began  on  the  demise 
of  his  father  in  July,  1811 ;  and  that,  under  the  2d  section  of  the  same  aet^ 
the  present  Marquis  bad  twenty  years  for  asserting  his  right ;  and,  not  having 
so  done,  he  was  barred ;  and,  under  the  2ist  section  of  the  act,  all  those  pessons 
were  also  barred  that  he  might  have  lawfully  barred ;  and  that  neither  there* 
covery  deeds  of  June,  1815,  nor  the  enrolment  of  those  deeds  in  1828,  was  any 
acknowledgment  of  the  right  of  the  present  Marquis  Townshend,  so  as  to  pre- 
vent tiie  bar  by  adverse  possession  :  for  thepetitioner  submitted  that,  according 
to  the  14th  section  of  the  act,  the  acknowledgment,  in  order  to  preserve  the  right, 
must  be  an  acknowledgment  in  writing  under  the  hand  of  the  party  in  posses- 
sion given  to  the  other  party  or  his  agent,  which,  it  was  further  submitted  by 
the  petition,  those  deeds  clearly  were  not ;  but,  on  the  contrary,  the  recovery 
deed,  so  far  as  the  present  Marquis  Townshend  was  concerned,  was  most  cau- 
tiously worded  to  avoid  even  the  imputation  of  any  admission  of  the  title;  it 
being  expressed  to  be  made  for  barring  all  estates  tail  {if  any)  and  all  remain- 
ders dependent  thereon :  and  it  was  further  submitted,  by  the  petition,  that,  if 
the  said  recovery  deed  was  no  acknowledgment  of  title,  the  enrolment  of  that 
deed  in  1828,  could  not  be  so  under  the  circumstances  above  stated. 

The  petition  prayed  that,  under  the  circumstances  above  stated,  it  might 
be  declared  that  a  good  title  was  deduced  to  Metlam  farm. 

The  following  are  the  enactntents  of  thu  statute  of  limitations, 
[*138]    3  and  4  Will.  4,  c.  27,  which  were  referred  ^o  in  the  petition  and  in 

the  course  of  the  argument :  Sect.  2.    "  That  after  the  Slst  day  et 
December,  1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  ac- 
tion to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress  or  to  bring  sueh  action, 
shall  have  first  accrued  to  some  person  throngh  whom  he  claims;  or, if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make  such  en- 
try or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same."    Sect  3.  «  That  when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  or 
other  future  estate  or  interest,  and  no  person  shall  have  obtained  the  posses- 
sion or  receipt  of  the  profits  of  such  land  or  the  receipt  df  such  rent  in  res- 
pect of  such  estate  or  interest,  then  such  right  shaU  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  an  estate  or  inte- 
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rest  in  possession."  Sect.  1 4.  "  That  when  any  acknowledgment  of  the  title 
of  the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his 
agent,  in  writing  signed  by  the  person  in  possession  or  in  receipt  of  the  pro- 
fits of  such  land,  'or  in  receipt  of  such  rent,  then  such  possession  or  receipt 
of  or  by  the  person  by  whom  such  acknowledgment  shall  have  been  given, 
shall  be  deemed,  according  to  the  meaning  of  this  act,  to  have  been  the  pos" 
session  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  ac- 
knowledgment shall  have  been  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last  mentioned  person  or  any  person  claiming  through  him,  to 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent,  shall  l^  deemed  to  have  first  accrued  at,  and  not  'before  the  [*139] 
time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given."  Sect.  21.  "  That  when  the  right 
of  a  tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  the  same,  shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  brought  within  the  period  hereinbefore  limited 
which  shall  be  applicable  in  such  case,  no  such  entry,  distress  or  action  shall 
be  made  or  brought  by  any  person  claiming  any  estate,  interest  or  right  which 
such  tenant  in  tail  might  lawfully  have  barred." 

Mr.  Jacob  and  Mr.  Patch,  for  the  petitioners : — The  case  of  Hodson  v* 
Sharpe^a)  shows  that  there  is  no  weight  in  the  objection  that  the  deeds  for 
making  the  tenants  to  the  prcMsipe,  were  not  registered  at  the  respective  times 
when  the  recoveries,  were  sufiered ;  and,  consequently,  those  recoveries,  were 
effectual  for  the  purposes  for  which  they  were  suffered.  But  supposing  that 
not  to  be  so,  there  has  been  an  adverse  possession  for  a  sufficient  length  of 
time  to  bar  any  title  under  the  entail.  The  late  Marquis  died  in  1811.  His 
devisees  then  entered  into  possession  ;  and,  in  1816,  they  sold  the  farm  to 
Gardner,  under  whom  the  vendors  claim :  so  that,  from  1811,  that  is,  for 
more  than  twenty  years,  there  has  been  a  possession  adverse  to  the  entail. 
The  consequence  is  that  not  only  the  estate  tail  is  barred,  but  all  the  estates 
&Qd  interests  which  the  tenant  in  tail  might  have  barred  by  suffering  a  reco- 
Tery,  are  destroyed.(&)  Therefore,  the  present  Marquis  and  all  persons  claim- 
ing after  his  estate  tail,  are  barred.  Moreover,  in  1816,  the  present  Marquis 
joined  in  confirming  the  title  of  his  father's  devisees ;  so  that,  qucLcunque 
via,  the  title  is  free  from  objection. 
*Mr.  G*  Richardsj  for  the  purchaser.  [*140] 

The  eigth  section  of  the  Bedford  Level  act,  first  of  all  enacts  that 
«  conveyances  of  any  part  of  the  95.000  acres,  entered  with  the  registrar,  shall 
be  of  equal  force  to  convey  the  freehold  and  inheritance  thereof,  as  if  the 
same  were  for  valuable  consideration,  enrolled,  within  six  months,  in  one  of 
the  King's  courts  of  record  at  Westminster ;  and  then  it  enacts  that  no  con- 
veyance of  any  part  of  the  96,000  acres,  except  leases  for  seven  years  or  un- 

\a)  10  £ast,  350.  (6)  See  3  and  4  Will.  4»  c.  27,  s.  3  and  21. 
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der  in  possession,  shall  be  of  force  but  from  the  time  it  shall  be  entered  with 
the  registrar  as  aforesaid.  Nothing  can  be  more  clear  and  positive  than  the 
language  of  this  section.  Hodson  v.  Sharpe  was  the  case  of  an  action 
brought  by  a  landlord  against  his  tenant ;  and  all  that  it  decides  is  that  the 
act  was  not  intended  to  operate  as  between  parties  standing  in  that  relation 
to  each  other.  It  is  a  decision  founded  on  the  well  known  principle  of  law, 
that  a  tenant  shall  not  be  allowed  to  dispute  his  landlord's  title.  The  lan- 
guage of  Lord  Ellenborough  and  of  the  other  learned  Judges  implies  that,  as 
between  strangers  or  persons  between  whom  no  privity  exists,  (as  is  the  case 
here)  the  objection  for  want  of  registration  of  the  deed,  would  be  fatal. 

Next,  as  to  the  point  of  adverse  possession.  Supposing  that,  in  this  case, 
there  had  been  any  adverse  possession,  the  release  of  June,  1815,  which  the 
trustees  accepted  from  the  present  Marquis,  obviously  alludes  to  the  estates 
tail  and  remainders  over  as  subsisting.  The  registration  of  that  deed  in 
1628,  was  a  sufficient  acknowledgment  to  prevent  the  estates  tail  and  the  rer 
mainders  over,  from  being  barred  by  length  of  time.{o)  And,  sup- 
[•141]  posing  that  the  conveyance  of  June,  1815,  has  *any  operation,  in  can 
have  no  effect  beyond  the  life  of  the  present  Marquis :  and,  therefore 
upon  his  death,  either  his  issue  or  the  persons  entitled  in  remainder  or  rever- 
sion, may  claim  the  farm. 

I  submit,  therefore,  that  both  upon  the  construction  of  the  local  act,  and 
upon  the  point  of  length  of  time,  the  Master  has  come  to  the  right  conclusion. 

Mr.  Jacob  in  reply : — ^The  release  of  June,  1815,  does  not  contain  an  ac- 
knowledgment of  any  estate  tail.  The  expression  used  in  it,  is  :  "  all  estates 
tail,  if  anyP  How  can  the  registration  of  that  deed  be  an  acknowledgment 
sufficient  to  take  the  case  out  of  the  statute  of  limitations  ?  In  order  to  have 
that  effect,  it  must  be  an  acknowledgment  in  writing,  signed  by  the  person 
in  possession,  and  given  to  the  party  entitled,  or  his  agent. '  But,  in  this  case, 
that  which  is  said  to  have  been  acknowledgment,  was  given,  not  to  the  party 
entitled,  but  to  the  clerk  of  the  Fen  office.  The  deeds  purporting  to  create 
the  entail  also,  were  not  registered  ;  if  so,  then  according  to  the  purchaser's 
own  argument,  no  estate  tail  was  ever  created. 

The  main  question  is  what  is  the  meaning  of  those  words  in  the  local  act, 
which  say  that  no  conveyance  of  any  part  of  the  95,000  acres  shall  be  of  force 
until  it  shall  be  entered  with  the  registrar  1    Does  it  mean  that  the  convey- 
ance shall  not  be  of  force  for  any  purpose,  or  shall  not  be  of  force  with  refer- 
ence to  the  purposes  of  the  act  ?    I  apprehend  that  it  means  with  reference 
to  the  purposes  of  the  act.    The  owners  of  the  95,000  acres  were  to  have 
votes  in  the  election  of  the  officers  of  the  corporation,  and  were  ^  be 
[•142]    subject  to  rates  and  taxes ;  'and  it  was  for  those  purposes  and  for 
those  purposes  alone,  that  it  was  necessary  that  the  conveyances  to 
them  should  be  registered  at  the  Fen  office.    The  act  does  not  aher  the  com- 

(a)  See  3  and  4  WUl.  4,  c.  17,  s.  14. 
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mon  law-  or  repeal  any  prior  statute;  consequently,  the  deeds  were  to  be  valid 
as  between  the  parties  to  them ;  and  the  nullity  was  confined  to  the  purposes 
of  the  act. 

The  Vice-Chancellor  : — I  wished  to  take  a  little  time  for  consideration 
in  this  case,  not  for  the  purpose  of  satisfying  any  great  doubt  that  I  had  as 
to  the  general  principle,  but  for  the  purpose  of  reading  over  the  whole  of  the 
Bedford  Level  act. 
The  case  is  a  very  simple  one. 

Upon  the  marriage  of  Charles  Townshend,  afterwards  Viscount  Towns- 
hend,  with  Awdry  Harrison,  articles  were  made,  by  virtue  of  which,  inequity, 
there  was  a  limitation  in  strict  settlement  created,  which  had  the  efiect  of 
making  the  eldest  son  of  the  marriage  tenant  in  tail  in  equity.     After  the 
articles  of  agreement  had  been  executed,  a  conveyance  was  made,  by  lease 
and  release,  of  the  17th  and  ISth  of  March,  1726,  which  clothed  the  equitable 
interests  with  the  l^al  estate,  and,  therefore,  so  far  as  it  went,  tended  to 
make  the  eldest  son  of  the  marriage,  tenant  in  tail.    It  seems  that  the  eldest 
son  of  the  marriage,  was  George  Marquis  Townshend,  who  died  in  1807. 
By  bargain  and  sale  of  the  22d  of  June,  1751,  and  a  recovery,  the  estate  tail 
and  remainders  over,  so  far  as  the  bargain  and  sale  and  recovery  had  effect, 
were  barred.    Then  instruments  of  lease  and  release  and  appointment  of  the 
I6th  and  17th  of  December,  1751,  were  executed,  which,  so  far  as  they  went, 
had  the   efiect  of  making  the  Marquis  of  Townshend  tenant  for 
•life,  and  his  eldest  son,  who  afterwards  became  Lord  de  Ferrars,    ['143] 
tenant  in  tail.    Then  there  was  a  bargain  and  sale  of  the  13th  of  Feb- 
ruary, 1776,  and  a  recovery,  which  were  intended  to  have  the  effect  of  barring 
the  estate  tail  that  had  been  last  created,  and  of  reconveyirig  the  estate,  subject 
to  a  joint  power  of  appointment  reserved  to  the  Marquis  and  his  son,  Lord  de 
Feirars,  and  to  a  separate  power  of  appointment  reserved  to  the  son  in  case 
he  should  survive  his  father,  to  the  uses  to  which  the  estate  previously  stood 
limited.    And  then  deeds  of  lease  and  release  and  appointment,  of  the  19th 
and  20th  of  March,  1777,  were  executed,  which  purported  to  settle  the  estate 
in  strict  settlement  on  the  Marquis  and  his  son  Lord  de  Ferrars,  subject,  how- 
ever, to  the  joint  appointment  of  the  Marquis  and  his  son,  and,  in  default  of 
sach  joint  appointment,  subject,  to  the  appointment  of  the  son,  if  he  survived 
his  father.    Then  a  deed  of  the  23d  of  December,  1777,  was  executed  by 
Lord  de  Perrars,  which  did  not  purport  to  convey  any  estate,  but  merely 
oper|ted  by  way  of  covenant ;  and  then  there  was  the  will  of  Lord  de  Perrars, 
who  had  become  the  second  Marquis  of  Townshend,  by  virtue  of  which  he 
Attempted  to  devise  the  estate  in  question,  virtually  upon  trust  to  sell. 
The  second  Marquis  died  in  1811. 

Then  certain  deeds  of  the  12th  and  13th  of  June,  1816,  were  executed  by 
the  present  Marquis  of  Townshend,  who  was  the  eldest  son  of  the  late  Mar- 
(\uis;  and,  under  those  deeds  the  vendors  in  this  case  claim  as  against 
Ae  Townshend  family,    ^ow,  the  objection  to  the  title  is  that  the  lease  and 
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release  of  the  17tli  and  18th  of  March,  1726,  were  not  registered  at 
[*144]    the  Fen  office,  till  the  19th  of  December,  1828 ;  that  nhe  bargain  and 

sale  on  the  22d  of  June,  1751,  and  the  lease  and  release  of  the  16th 
and  17th  December,  1751,  and  the  bargain  and  sale  of  the  13th  of  February, 
1776,  were  not  registered  till  the  29lh  of  March,  1815;  and  moreover, 
that  it  appears  that  the  lease  for  a  year,  ot  March,  1777,  was  registered  on  the 
the  14th  of  August,  1815;  but  the  corresponding  release  never  has  been  re- 
gistered at  all.  The  deeds  which  had  the  effect  of  conveying  the  estate  from 
the  Townshend  family  to  the  person  under  whom  the  purchaser  claims,  were 
registered  on  the  19th  of  December,  1828. 

Now,  but  for  the  question  which  arises  upon  the  Bedford  Level  act,  there 
would  be  no  objection  at  all  to  the  title.  That  objection  arises  upon  the  lan- 
guage of  the  8th  section  of  the  Bedford  Level  act,  which  enacts  "  that  all  con- 
veyances, by  indenture,  of  the  95,000  acres,"  (that  is  to  say,  of  that  portion  of 
the  great  level  consisting  of  400,000  acres,  which  had  been  previously  allot- 
ted to  the  Earl  of  Bedford  and  the  co-adventurers  with  him  in  the  work  of 
draining  the  great  level)  "  or  any  part  thereof,  entered  with  the  said  registrar, 
in  a  book  to  be  kept  for  that  purpose,  shall  be  of  equal  force  to  convey  the 
freehold  and  inheritance  of  the  said  95,000  acres,  or  any  part  thereof,  as  if 
the  same  conveyances  by  indenture  were  for  valuable  considerations  of 
money  enrolled^  within  six  months,  in  one  of  the  King's  courts  of  record  at 
Westminster.  That  is  a  portion  of  the  section  which  appears  to  me  to  con- 
vey a  benefit,  and  was  meant  to  convey  a  benefit,  namely,  by  making  all  con- 
veyances of  the  95,000  acres  or  any  part  thereof,  by  indenture  registered  in  the 
Fen  office,  to  have  the  same  force  and  effect  as  if  they  had  been  by  bargain  and 

sale  enrolled  under  the  statute  of  Hen.  VIII.  It  was  obviously  meant 
[*145]    to  give  an  increased  convenience  to  the  owners  ^of  this  land.    Then 

come  the  following  words:  "And  no  lease,  grant,  or  conveyance  of, 
or  charge  out  of  or  upon  the  said  95,000  acres  or  any  part  thereof,  except 
leases  for  seven  years  or  under  in  possession,  shall  be  of  force  but  from  the 
time  it  shall  be  entered  with  the  said  registrar  as  aforesaid;    the  entry 
whereof,  being  endorsed  by  the  said  registrar,  upon  such  lease,  grant,  con- 
veyance or  charge,  shall  be  as  good  and  effectual  in  the  law  as  if  the  original 
book  of  entries  were  produced  at  any  trial  at  law  or  otherwise."    Now  it  is 
obvious  that  the  latter  part  of  this  section  is  meant  to  confer  a  benefit,  in  this 
way,  namely,  by  making  an  endorsement  upon  the  deed  proof  of  the  registra- 
tion; instead  of  putting  the  parties,  wlio  might  wish  to  prove  the  registritfion, 
to  the  necessity  of  resorting  to  an  authenticated  copy  of  what  had  been  done 
at  the  register  officeu    Then  the  question  is  whether  those  words  in  the 
first  part  of  the  latter  portion  of  this  section,  are  to  be  taken  as  making  any 
lease,  grant  or  conveyance  to  be  absolutely  of  no  force  except  from  the  time 
when  it  should  be  entered  with  the  registrar.    I  confess  that,  at  the  time  when 
the  question  was  argued  before  me  (not  having  for  some  time,  read  over  this 
act),  it  appeared  to  me  that  what  was  said,  by  Mr.  Jacob,  in  answer  to  the  ob- 
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jection  to  the  title,  was  the  correct  answer,  namely,  that  the  intention  of  the 
framers  of  this  act  was  that  no  conveyance  of  any  portion  of  the  95,000  acres, 
should  be  of  force  for  the  purposes  of  the  act,  until  it  should  be  registered; 
and,  upon  deliberately  reading  over  the  whole  of  this  act  of  Parliament,! 
think  that  that  is  the  true  construction.    It  appears  that,  after  a  recital  with 
which  the  act  is  introduced,  speaking  of  the  whole  work  together,  that  is  the 
work  which  consisted  not  merely  in  draining  the  95,000  acres  but  the 
whole  of  the  district  comprised  in  the  act,  it  is  recited :  that  *the    [•146] 
same  cannot   be  preserved  without  a  perpetual,  constant  care,  great 
charge  and  orderly  government ;  which  being  represented  to  the  King's  most 
excellent  Majesty  that  now  is,  he  hath  been  graciously  pleased  to  declare  more 
than  an  ordinary  willingness  to  promote  and  countenance  a  work  of  so  pub- 
lic concernment  and  many  ways  advantageous  to  his  kingdom :  to  the  end, 
therefore,  that  a  work  of  this  nature  may  receive  public  support  and  enconr- 
agement  i"  then  follow  the  enacting  clauses.    It  appears,  therefore,  that  it 
was  an  object  of  the  framers  of  this  act  to  form  a  particular  mode  of  govern- 
ing the  property,  and  of  determining  who  should  be  the  members  of  the  go- 
vernment constituted  by  the  act,  and  in  whai  manner  taxes  should  be  raised 
that  were  necessary  for  the  purpose  of  keeping  up  the  work  which  had  been 
accomplished.    Then,  by  the  12th  section,  it  is  provided  that  the  corporation 
which  was  constituted  by  the  act :  "  shall  give  public  notice,  from  time  to  time, 
of  the  parts  and  proportions  of  the  said  95,000  acres  for  which  any  tax  or 
penalties  is  or  shall  be  in  arrear,  by  affixing  openly  at  the  shire  house  or 
market  place  in  Ely  aforesaid,  a  schedule  in  parchment  under  the  seal  of  the 
said  corporation,  containing  such  parts  and  proportions  of  the  said  95,000 
acres  for  which  any  tax  or  penalty  is  or  shall  be  in  arrear,  with  the  name  and 
names  of  the  respective  owner  or  owners,  entered  upon  the  tax-roll  with  the 
sdid  corporation,  of  the  said  parts  and  proportions  of  the  said  96,000  acres  so 
in  arrear :  and  there  is  another  provision  in  the  act  which  directs  that  the 
persons  who  are  to  form  the  corporation,  in  order  to  be  eligible  for  gover* 
nors  or  bailiffs,  shall  have  a  certain  number  of  acres;  and,  in  order  to  be 
eligible  as   conservators,  a  certain  other  number  of   acres,  and   that  the 
commonalty  shall  have  another  number  of  acres ;  and   there  are 
"throughout,  a  great  variety  of  provisions,  which  depend  upon  the     [•147] 
holding  of  different  quantities  of  the  95,000  acres ;  and  I  cannot  but 
think  that  the  main  object  of  the  framers  of  this  act  was  to  give  the  benefit 
which  I  have  mentioned  ;  and,  in  the  next  place,  to  declare  that  no  convey- 
ance should  be  of  force,  for  the  purposes  of  the  act,  except  it  were  regis* 
^red :  in  order  that,  as  much  as  possible,  all  dispute  might  be  avoided  as  to 
what  persons  were  at  any  time,  owners  of  the  land  who  were  to  be  charged, 
^d  whose  land  was  to  be  distrained  upon  and  sold,  in  case  the  arrearages 
were  not  paid.    To  a  certain  extent,  that  view  of  the  act  is  supported  by  the 
Aecisiou  in  Hodson  v.  Sharpe :  but,  I  confess  that  I  do  not  quite  go  along 
with  the  view  of  the  act  taken,  by  the  Judges  of  the  Court  of  Queen's  Bench, 
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inrthat  case.  It  seems  that  the  question,  in  that  case,  arose  as  follows.  There 
had  been  a  lease  made,  and  the  lease  had  not  been  registered ;  anil  it  was 
insisted,  by  the  lessee,  that  it  was  void,  as  against  the  landlord,  merely  because 
it  had  not  been  registered.    Now,  in  the  argument  of  the  case,  the  counsel 
for  the  plaintiff  said  that  the  lease,  though  invalid,  till  registered,  as  against 
third  persons  claiming  adversely,  was  yet  binding  between  the  parties  them- 
selves, notwithstanding  the  words  of  the  act,  that  no  lease,  except  leases  for 
seven  years  or  under  in  possession,  should  be  of  force  but  from  the  time  it 
should  be  entered  with  the  registrar ;  for  that  only  means  of  no  force  at 
against  third  persons.    This  seems  to  have  caught  the  attention  of  the  court) 
for  the  following  passage  is  introduced  in  a  parenthesis ;  '^  The  court  then 
said  they  would  hear  what  could  be  urged  against  that  construction."    It 
seems  then  that  a  stop  was  put  to  any  general  argument,  and  that  that  was 
the  point  upon  which  the  court  did  hear  counsel.    Now  Lord  Ellen- 
[*148]    borough,  in  giving  judgment,  says :  "  The  act  *no  doubt  meant,  for 
the  protection  of  titles,  that  leases  and  conveyances  witin  this  dis 
trict,  should  be  registered,  that  every  person  interested  in  the  inquiry  might 
know  in  whom  the  title  to  any  such  land,  was."    And  then  his  Lordship 
goes  on  to  say ;  '<  and,  therefore,  as  against  persons  who  have  been  deceived 
by  the  omission  to  register,  or,  even,  as  against  those  who,  without  being  de- 
ceived, knew  that  the  act  had  not  been  complied  with  and  relied  on  it,  the 
legal  objection  might  prevail  at  law."    Now  I  must  protest  against  the  adop- 
tion of  that  view  of  the  act ;  because  that  is  a  view  of  the  act  which  is  di- 
rectly at  variance  with  all  that  has  ever  been  held,  in  this  court,  with  respect 
to  the  register  acts.    It  was  decided,  by  Lord  Hardwicke,  in  £<e  Neve  v.  Le 
Nevef{a)  that  where  a  person  had  notice  of  a  non-registered  incumbrance, 
and,  with  such  notice,  took  a  subsequent  conveyance  and  caused  that  to  be 
registered,  he  should  be  postponed,  in  equity,  to  that  incumbrancer  of  whose 
incumbrance  he  himself  had  notice :  and,  in  the  case  of  Davis  v.  Lard 
S(rathmore,{b)  which  I  very  well  remember,  my  Lord  Eldon  held  precisely 
in  accordance  with  the  doctrine  laid  down  by  Lord  Hardwicke  in  Le  Neve 
V.  Le  Neve :  and  therefore,  though  I  quite  agree  with  what  Lord  Ellen- 
borough  says  with  regard  to  the  object  of  the  legislature  being  that  persons 
interested  in  the  inquiry  might  know  who  the  owners  of  the  land  were,  yet  I 
must  protest  against  that  latter  part  of  his  Lordship's  doctrine  which  would 
go  to  extend  it  to  a  case  to  which,  1  apprehend,  by  the  law  of  the  land;  as 
administered  in  this  court,  it  would  not  extend.    Mr.  Justice  Le  Blanc  and 
Mr.  Justice  Bayley  seem  to  agree  in  the  notion  that  this  act  was  made  for 
the  purpose  of  giving  general  notice :  but  still  both  of  those  learned 
[•149J    'Judges,*  and  especially  Mr.  Justice  Bayley,  intimate  that  there  was 
another  ground  on  which  the  action  might  be  maintained,  which 
has  nothing  to  do  with  the  present  question.    The  Court  of  King's  Bench) 
however,  have,  to  a  certain  extent,  put  a  construction  upon  the  act  which 

^  («)  3  Atk.  646.  (6)  16  Vet.  419. 
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goes  to  mitigate^the  general  effect  of  the  words,  in  the  8th  section :  "  shall  be 
of  force  bat  from  the  time  it  shall  be  entered  with  the  registrar."  And  I 
wish  it  to  be  most  distinctly  understood  that  I  am  of  opinion  that  the  mean* 
iog  of  those  words,  is  not  that  conveyances  of  parts  of  the  96,000  acies  shall 
not  have  any  £3rce  at  all,  but  that  they  shall  have  no  force  for  the  purposes 
ofthe  act,  except  from  the  time  of  their  being  entered  with  the  registrar. 
That  being  my  opinion,  it  is  not  necessary  for  me  to  advert  to  any  other 
ground  upon  which  the  title  to  the  farm  may  be  supported ;  though  I  must 
say  that,  it  appears,  from  what  is  stated  on  the  face  of  this  petition,  that  the 
possession  has  always  Rone  with  the  apparent  title  under  the  deeds.  The 
persons  have  uniformly  taken  as  tenants  for  life  and  tenants  in  tail  in  succes* 
sion,  according  to  the  import  of  the  deeds :  and  the  very  last  conveyance  was 
made  by  the  present  Marquis  of  Townshend  for  the  purpose,  in  fact,  of  con- 
finning  his  father's  will ;  and  the  possession  appears  uniformly  to  have  gone, 
since  that  time,  according  to  the  intent  of  the  parties :  therefore,  in  that  way, 
the  title  would  be  perfectly  good.  But  my  opinion  is  that,  independently  of 
that  fact,  the  title  is  good,  upon  the  true  and  sound  construction  of  the  Bed- 
ford Level  act 


•Jones  v.  Winwood.  [*160] 

1841 ;  16lh  and  24th  February.— Power. 

la  1819,  an  estate  wai  settled  to  such  uses  as  W.  T.  D.  and  F.  his  wife  should,  during  their  joint 
lives,  appoint*  and,  in  default  of  appointment,  to  the  use  of  W.  T.  D  for  life,  with  remainder  to 
trustees  to  preserTe>  Au$.,  with  remainder  to  the  use  of  the  wife  for  life,  with  remainder  to  tins* 
tees  to  preserve,  die.,  with  remainder  to  the  use  of  the  sons  of  W.  T.  D.  and  his  wife,  sneces* 
■▼ely  in  tail,  with  remainder  to  the  use  of  their  daughters  as  tenants  in  common  in  tail,  with 
cros-remainders  in  tsil,  with  remainder  to  W.  T.  D.  in  fee.  In  1824,  W.  T.  D.  took  the  bene6t 
of  the  insolTont  debtors'  act,  and  conToyed  all  his  estate  to  the  provisional  assignee.  In  1828, 
W.  T.  D.  and  F.  his  wife,  in  execution  of  their  joint  power,  appointed  the  estate  to  trustees  in 
fee,  in  tmst  to  selL  The  trustees  aAerwards  sold  the  estate.  Held  that  the  power  of  appoint- 
ment was  not  destroyed  by  the  conveyance  to  the  provisional  asiignee ;  and  that  the  appointment 
of  1828,  vested  in  the  trustees  the  whole  inheritance  in  fee,  except  that  portion  of  it  which  was 
vested  in  the  provisional  assignee. 

The  decision  in  B&dham  v.  Mcs,  9  Bing.  695,  and  1  Myl.  dt  Keen,  32,  dissented  ttom. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement  entered 
into,  on  the  15th  of  November,  1833,  by  the  plaintifiis  Isaac  Jones,  Patrick 
Brown  and  William  Thomas  Davies,  for  the  sale  of  an  estate,  in  the  parish 
of  Kilie  Ayron  in  Cardiganshire,  to  Henry  Q.  Winwood,  for  3S01/.  Somo* 
time  after  the  agreement  was  made,  Henry  d.  Winwood  assigned  the  benefit 
of  it,  to  his  brother,  the  defendant  John  Winwood.  The  purchaser's  counsel 
having  perused  the  abstract  of  title  to  the  property,  and  being  of  opinion  that 
the  exercise  of  a  power  of  appointment  by  Davies,  by  an  indenture  of  the 
ITth  of  September,  1828,  was  invalid  at  law,  and,  therefore,  that  the  plain- 
tifl&  could  not  make  a  good  title  to  the  estate,  the  parties  agreed,  on  the  Ist 
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of  July,  1835,  that  a  suit  should  be  instituted  for  the  specific  peiformance  o( 
the  agreement  of  1833,  and  that  the  purchaser  should  not,  either  in  the  Mas- 
ter's office  or  before  the  court,  take  any  objection  to  the  title  except  the  one 
before  alluded  to ;  and,  if  a  specific  performance  should  be  decreed, 
[*151]  that  he  would  consent  to  its  being  'decreed  with  costs ;  and,  if  the 
bill  should  be  dismissed,  that  he  would  pay  the  plaintiff's  costs  as 
well  as  his  own. 

The  defendant's  answer  contained  the  following  statements  with  respect  to 
the  title  to  the  estate. 

That  it  appeared,  by  the  abstract,  that  the  hereditaments  and  premisea 
were,  under  and  by  virtue  of  indentures  of  lease  and  release  of  the  27th  and 
S8th  of  December,  1819,  and  a  fine  and  recovery  levied  and  suffered  in  pur- 
suance thereof,  settled  (after  certain  uses  which  had  since  determined)  to  soxii 
uses,  upon  such  trusts  and,  generally,  in  such  manner  as  the  plaintiff  W.  T. 
Davies  and  Frances  his  wife  should,  from  time  to  time  during  their  joint 
lives,  by  any  deed  or  deeds,  instrument  or  instnunents  -  in  writing  to  be  by 
them  jointly  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  appoint,  and,  in  default  of  such  appointment,  and, 
in  the  mean  time,  subject  thereto,  to  the  use  of  W.  T.  Davies  and  his  assigns  for 
his  life  with  remainder  to  the  use  of  a  trustee  and  his  heirs,  for  the  life  of  W.  T. 
Davies,  upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  Frances  the  wife  of  W.  T.  Davies  and  her  assigns,  for  her  life,  with 
remainder  to  the  use  of  the  trustee  and  his  assigns,  during  the  life  of  Fran- 
ces Davies,  upon  trust  to  preserve  contingent  remainders,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  W.  T.  Davies  and  Frances  his  wife 
successively  in  tail  general,  with  remainder  to  tlie  use  of  the  daughters  of  W. 
T.  Davies  and  Frances  his  wife,  as  tenants  in  common  in  tail  general,  with 
cross  remainders  between  and  among  them  in  tail  general,  with  remainder  to 
the  use  of  W.  T.  Davies,  his  heirs  and  assigns :  that,  by  indentures  of 
f*152]  'lease  and  release  of  the  26th  and  27th  of  March,  1823,  the  heredita- 
ments and  premises  were,  in  exercise  of  the  joint  power  of  appointment 
reserved  to  W.  T.  Davies  and  Frances  his  wife  by  the  indenture  of  the  28th  of 
December,  1819,  appointed  and  conveyed  by  them  unto  and  to  the  use  of 
John  Herbert,  Esq.  his  heirs  and  assigns,  subject  to  a  proviso,  whereby  it  was 
declared  that,  upon  payment  by  W.  T.  Davies  to  Herbert  of  1400Z.  with 
lawful  interest,  at  the  time  therein  mentioned,  Herbert,  his  heirs  or  assigns, 
would  reconvey  and  assure  the  hereditaments  to  the  uses  and  upon  and  for 
the  trusts,  intents  and  purposes  and  with  under  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  expressed  and  declared,  concerning 
the  same,  in  and  by  the  indenture  of  the  28th  of  December,  1819,  or  as  near 
thereto  as  might  be  and  circumstances  would  permit :  that  W.  T.  Davies,  in 
August,  1824,  was  discharged  from  prison  under  the  provisions  of  the  insolvent 
debtors'  act :  and  thereupon,  by  an  indenture  of  bargain  and  sale  of  the  6th 
of  August,  1824,  he,  pursuant  to  the  directions  of  the  act,  bargained  and  sold 
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all  his  estate  in  the  hereditaaients(a)  to  the  provisional  assignee  of  the  estates 
and  effeets  of  insolvent  debtors  in  England,  who,  by  an  indenture  of  bargain 
and  sale  of  the  18th  of  April,  1825,  conveyed  the  same  to  the  plaintiff 
Isaac  Jones  (the  assignee  appointed  by  the  creditors  of  W.  T.  *Da-    [*153] 
vies :)  that  after  the  discharge  of  W.  T.  Davies  under  the  insolvent 
act  and  the  execution  of  the  indentures  of  bargain  and  sale  as  aforesaid,  W.  T. 
Davies  and  Frances,  his  wife,  by  an  indenture  of  appointment  of  the  17th  of 
September,  1828,  in  exercise  of  the  power  of  appointment  to  them  reserved  or 
given  by  the  indenture  of  release  of  the  28th  of  December,  1819,  and  the  fine 
and  recovery  levied  and  suffered  in  pursuance  thereof,  appointed  the  heredi- 
taments and  premises,  subject  to  the  mortgage  in  fee  to  Herbert,  unto  and  to 
the  use  of  the  plaintiff  Patrick  Brown  and  Jenkin  Beynon  (the  latter  of  whom 
never  acted  underi  and  afterwards  duly  disclaimed  the  trusts  of  the  deed  of 
appointment,)  their  heirs  and  assigns,  upon  trust  for  sale ;  and,  under  which 
indenture  of  appointment,  the  plaintiff  P.  Brown,  as  the  acting  trustee,  claim- 
ed to  be  seised  of  the  equity  of  redemption  in  fee  simple  of  the  hereditaments 
and  premises,  or,  at  all  events,  to  have  full  power,  in  conjunction  with  the 
mortgagee  of  the  hereditaments  and  premises  and  Isaac  Jones,  to  make  a  title 
to  the  fee  simple  of  the  hereditaments  and  premises,  discharged  from  the  uses 
and  limitations  of  the  indenture  of  the  28th  of  December,  1819 :  but  that  h^ 
the  defendant,  was  advised  and  submitted  that  W.  T.  Davies  had  no  power 
or  right :  after  his  insolv^icy  and  the  execution  by  him  of  the  bargain  and 
sale  of  his  real  estate  to  the  provisional  assignee  of  the  insolvent  debtors' 
court,  to  concur  with  Frances  his  wife  in  the  execution  of  the  power  of  ap- 
pointment reserved  to  them  by  the  indenture  of  the  28th  of  December,  1819 ; 
and  that  no  estate  was  vested  in  P.  Brown  under  such  appointment ;  inas- 
moch  as  the  power  of  appointment  was  destroyed  by  the  insolvency  of  W. 
T.  Davies  and  the  execution  of  such  bargain  and  sale  as  aforesaid. 

*At  the  hearing  of  the  cause  on  the  7th  of  April,  1837,  it  was  or-    [*154] 
deied  that  a  case  should  be  made  for  the  opinion  of  tlie  Barons  of 
the  Exchequer  on  the  following  questions. 

First,  whether  the  power  of  appointment  contained  in  the  indenture  of  re- 
lease of  the  28th  of  December,  1819,  in  the  pleadings  mentioned,  was  or  was 
not  destroyed  by  the  conveyance  of  the  6th  of  August,  1824,  by  the  insolvent 
William  Thomas  Davies,  of  all  his  estate  to  the  provisional  assignee  in  the 
pleadings  mentioned  ? 

Second,  ii  the  power  was  not  destroyed,  what  estate  passed  under  the  ap- 
pointment made  by  the  indenture  of  the  17th  of  September,  1828,  in  the 
pleadings  mentioned  ? 

(«)  According  to  the  case  made  for  the  opinioii-of  the  Baroiw  of  the  Exchequer,  aa  after  men* 
^ed,  all  the  estate,  right,  title,  interest  and  trust  of  W.  T.  Davies,  to  all  his  real  and  personal 
Mtate  and  effects,  in  possession,  reversion,  remainder  or  expectancy,  except  the  wearing  apparel 
V)d  other  such  necessaries  of  the  insolvent  and  his  family  not  exceeding,  in  the  whole,  the  value  of 
^  were  conveyed  and  assigned  to  the  provisional  assignee,  his  suecesson  and  assigns. 
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The  case  haying  been  argued,  the  Barons  of  the  Exchequer  returned  & 
certificate  in  fairor  of  the  title,(a)  accompanied  by  the  following  xeascxa. 

^'  In  this  case  we  propose  to  give  the  reasons  which  have  induced  us  to  give 
our  certificate  to  the  Lord  Chancellor  in  favor  of  the  plaintiff. 

"  By  the  original  conveyance,  dated  the  27th  and  ^th  of  December,  1819, 
certain  lands  were  settled  to  such  uses  as  William  Thomas  Davies  and  bis 
wife  should,  at  any  time  or  tifies,  and  from  time  to  time,  during  their  joint 
lives,  by  deed  or  other  instrument  in  writing,  duly  executed,  direct  and  ap- 
point, and,  in  de&ult  of  and  until  such  appointment,  to  the  use  of 
[*166]  William  Thomas  Davies  *for  life,  with  remainder  to  trustees  to  pie* 
serve,  dx^.,  and,  then,  to  the  use  of  his  wife  for  life,  and,  then,  in  like 
manner,  to  the  use  of  his  sons,  in  succession,  in  tail  general,  and  then  to  the  use 
of  the  daughters  in  tail  general,  with  cross-remainders,  and  with  remainder  in 
fee  to  William  Thomas  Davies  himself.  In  1824,  William  Thomas  Davies 
took  the  benefit  of  the  insolvent  act,  and  conveyed,  to  the  provisional  as- 
signee, on  the  6th  of  August,  1824,  all  his  interest  in  the  premises,  which  was 
subsequently  transferred,  by  the  provisional  assignee,  to  Isaac  Jones,  the  as- 
signee of  the  estate,  in  the  usual  way.  Under  these  circumstances,  William 
Thomas  Davies  and  his  wife,  in  execution  of  their  joint  power  of  appoint- 
ment, conveyed,  on  the  16th  and  17th  of  Septmnber,  1828,  by  lease  and  le- 
lease,  the  premises  to  Patrick  Brown  and  Jenkin  Beynon,  in  fee,  upon  tnist 
for  the  creditors  of  William  Thomas  Davies.  And  the  point  to  be  consideied, 
is  whether,  by  this  appointment,  any  estate  passed,  and  what  estate,  to  the 
trustees. 

'^  The  first  question  is  whether  the  power  was  revoked  by  the  conveyance 
to  the  provisional  assigneee :  and  we  are  of  opinion  that  it  was  not  Indeed, 
on  this  part  of  the  case,  there  seems  to  be  little  difficulty.  No  authority  was 
cited  for  the  proposition,  contended  for  by  the  defendant's  counsel,  that  where, 
by  previous  conveyance,  a  party  has  prevented  himself  from  executing  a 
power  as  fully  as  he  could  have  originally  executed  it,  the  power  is  at  an  end. 
Nor  can  any  such  proposition  be  maintained.  Even  upon  the  authority  of 
the  decision  of  Badham  v.  Mee^  as  explained  by  Sir  John  Leach,  this  ques- 
tion may  be  answered  in  the  negative.  For  he  considered  the  power  as  not 
well  executed  in  that  case,  because  the  particular  limitations  made  by 
[*156]  the  appointment  *under  it,  could  not  have  been  valid,  if  introduced 
into  the  original  deed  creating  the  power.  But,  if  the  previous  con- 
veyance had  altogether  put  an  end  to  the  power,  such  reasons  would  have 
been  wholly  unnecessary. 

<^  Now  it  is  obvious,  as  was  indeed  pointed  out  by  the  court  in  the  course 
of  the  argument,  that  limitations  might  have  been  made,  subsequently  to  the 
conveyance  in  1824,  which  would  apply  to  the  life  estate  of  the  wife  and  the 
estates  tail  of  the  children,  and  which  might  have  been  legally  introduced 

ifl)  See  the  certiaeate,  port,  15S.    See  alao  3  Mees.  &  Wels.  653. 
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into  the  original  deed,  and,  consequ^itly,  upon  the  principles  stated  in  B<td- 
ham  ▼.  Meet  such  an  execution  of  the  power  would  have  been  valid ;  and, 
if  any  valid  execution  of  the  power  could  have  been  made,  the  first  of  the 
Lord  Chancellor's  questious  must  be  answered  in  the  negative. 

''But,  in  truth,  the  whole  case  turns  upon  the  answer  to  be  given  to  the 
second  question.  For,  if  the  execution  of  this  power  by  the  deed  of  Septem- 
ber, 1828,  be  invalid,  then  no  estate  passed  by  it ;  and  the  original  limitations 
contained  in  the  deed  of  1819,  remain  still  in  force. 

''  We  think,  after  full  consideration,  this  power  was  well  executed,  so  as  to 
convey  the  estate  for  life  of  the  wife  and  the  estates  tail  of  the  children,  to 
the  trustees  under  the  deed  of  1828. 

''  We  cannot  adopt  the  principle  laid  down,  by  Sir  J.  Leach,  in  affirming 
the  certificate  sent  by  the  Court  of  Common  Pleas  in  Badkam  v.  Mee.  It 
is  not  clear  that  such  was  the  ground  on  which  that  court  made  their  certifi- 
cate, the  reasons  for  which  were  not  given  by  them. 

*'' We  do  not  think  it  is  right  to  translate,  into  words,  the  efiect    [*167] 
of  the  appointment  under  the  power,  taken  in  conjunction  with  the 
other  circumstances,  and  then  to  consider  whether  such  limitations  could, 
according  to  the  peculiar  rules  affecting  the  transmission  of  landed  property, 
have  been  legally  inserted  in  the  original  deed. 

''The  utmost  extent  to  which  the  principle  could  be  carried  (and,  looking 
at  the  principles  which  govern  the  execution  of  these  powers,  which  were 
originally  mere  modifications  of  equitable  uses,  taking  efiect  as  directions  to 
trustees,  which  bound  their  conscience,  and  which  a  court  of  equity  would 
compel  them  to  perform,  it  may  be  questionable  whether  even  this  ought  to 
be  done)  would  be  to  insert,  the  limitations  actually  contained  in  the  appoint- 
ment itself,  in  the  original  deed,  and  then  td  examine  whether  such  limita- 
tions would  be  repugnant  to  any  known  rule  of  law.    Now,  if  we  do  that  in 
this  case,  no  difficulty  will  be  produced.    Here,  if  the  limitation  of  the  estate 
made  by  the  appointment  under  this  power,  had  been  inserted  in  the  original 
deed,  there  would  have  been  no  incongruity  upon  the  face  of  that  instrament 
A  fee  would  have  been  given  to  Brown  and  Beynon,  the  trustees,  and  no 
more.    But  then,  in  considering  what  operation  such  a  deed,  good  in  point 
of  form,  will  have,  the  court  looks  at  the  other  circumstances ;  and,  finding 
that  the  insolvent  had,  previously,  by  an  innocent  conveyance,  (for  such  the 
assignment  under  the  insolvent  act  must,  we  think,  be.  considered  to  be) 
conveyed  away  his  life  estate  and  his  remainder  in  fee,  it  adjudges  that  he 
cannot,  by  executing  the  power,  derogate  from  his  own  previous  conveyance, 
uid  concludes,  therefore,  that  the  deed  does  not  operate  on  the  estates  pre- 
viously assigned. 

***The  result,  therefore,  is  that,  by  executing  the  power,  the  insol-    [•168] 
Tent  conveys,  to  the  trustees,  all  that  had  not  been  previously  as- 
^ned,  under  the  insolvent  act,  to  his  assignees.    In  conformity  with  this 
opinion,  wo  shall  send  our  certificate  to  the  Lord  Chancellor. 
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^'  We  have,  however,  to  observe  that  no  notice  was  taken,  in  the  argument, 
of  the  previous  mortgage  for  1400/.,  with  a  power  of  sale,  to  John  Herbert. 
Our  opinion,  therefore,  is  given  on  the  supposition  that  that  deed  forms  no 
part  of  the  case.  If  it  does,  we  are  not  prepared  to  say  that,  at  law,  the  exe- 
cution of  the  power  was  not  inconsistent  with  that  conveyance." 

The  following  certificate  was  returned  by  the  Barons  of  the  Exchequer. 

"We  have  heard  this  case  argued  by  counsel  and  have  considered  it,  and 
are  of  opinion,  first,  that  the  power  of  appointment  contained  in  the  inden- 
ture of  release  of  the  28th  of  December,  1819,  was  not  destroyed  by  the  con- 
veyance, bearing  date  the  6th  of  August,  1824,  by  the  insolvent  W.  T.  Da- 
vies,  of  all  his  estate,  to  the  provisional  assignee : 

"  And,  secondly,  that,  by  the  indenture  of  the  17th  of  September,  1828,  an 
estate  in  fee  simple  was  conveyed,  to  the  trustees  therein  named,  subject, 
liowever,  to  the  estate  for  the  life  of  the  insolvent,  and  (on  failure  of  the  in- 
termediate estates)  to  the  remainder  in  fee  to  the  insolvent,  which  had  been, 
prior  thereto,  conveyed  to  the  assignees  of  the  insolvent's  estate.(a) 

"  Abinger.  W.  Bollano 

J.  Parke.  E.  H.  Aloerson." 

[*1591        'The  cause  now  came  on  to  be  heard  on  the  equity  reserved. 

Mr.  Wigram^  Mr.  G.  Richards  and  3Ir.  Walfard^  for  the  plain- 
tifis,  said  that,  as  the  purchaser  bad  consented  to  a  case  being  sent  to  law, 
which  he  was  not  bound  to  do^  he  was  compellable  to  complete  his  purchase, 
provided  the  court  confirmed  the  certificate. 

Mr.  Knight  Brttce^  Mr.  /ocoft  and  Mr.  RudaUj  for  the  purchaser:  There 
are  two  questions  in  this  case.  First,  whether  the  joint  power  of  appoint- 
ment given  to  Davies  and  his  wife,  existed  after  the  assignment  to  the  pro- 
visional assignee :  Second,  if  it  did,  whether  it  was  well  exercised  by  the 
deed  of  the  17th  of  September,  1828. 

First:  the  power,  in  this  case,  is  a  general  one ;  and  there  is  no  authority 
for  saying  that  when  such  a  power  is  annexed  to  a  life  estate  vested  in  the 
donee,  and  that  estate  is  transferred  by  him  to  another  person,  the  power  is, 
any  longer,  capable  of  being  exercised  by  him.  The  cases  of  Badham  v. 
Mee(b)  and  Hole  v.  EscoU{c)  are  direct  authorities  against  the  power  exist- 
ing under  such  circumstances.  Indeed,  there  is  a  stronger  ground  for  hold- 
ing that  the  powers  in  those  cases,  were  destroyed :  for,  there,  the  powers 
were  merely  powers  of  selection  amongst  certain  specified  objects,  namely, 
the  children  of  the  donees ;  but,  here,  the  power  is  a  general  one ; 
[*160]  and,  therefore,  the  donee  might  *have  exercised  it  by  appointing  the 
estate  to  himself.  There  the  appointment  was  in  favor  of  the  child- 
ren ;  but,  here,  the  appointment  is  against  the  children. 

(a)  The  above  was  correctly  taken  from  the  copy  of  the  certificate  with  which  the  reporter  ww 
furnished. 
(6)  7  BiDg,  695,  and  1  Myl.  &  Keen,  33.  (e)  S  Keen,  444,  and  4  Myl.  Sl  Ct.  187. 


CASES  IN  CHANCERY.  161 


1841«— Jones  r.  Wniwood. 


Secondly :  The  interefit  attempted  to  be  created  hj  the  deed  of  the  17th  of 
September,  1828,  is  illegal.  It  is  a  base  fee  with  a  remainder  over :  and,  as 
no  estate  tail  has  been  converted  into  a  base  fee,  the  estate  to  take  effect  on 
the  determination  of  the  base  fee,  cannot  be  barred.(a) 

JAnes  and  Brown  are  united  with  each  other  in  the  contract  for  sale. 
They  are  trustees  for  different  classes  of  creditois  and  for  different  purposes. 
Who  is  to  give  a  receipt  for  the  purchase  money :  ond'who  is  to  apportion 
the  purchase  money  between  them  ? 

nrtie  Court  of  Exchequer  cannot  overrule  the  decisions  in  the  Court  of 
Common  Pleas  and  in  this  court.  Where  there  are  conflicting  decisions  upon 
a  point  affecting  the  title  to  an  estate,  this  court  never  compels  the  purchaser 
to  complete  his  purchase. 

Mr.  Rudall  referred  to  Co.  Litt.  266,  a  ;  Albany's  CasejlJ))  Edwards  v. 
Slaier,{c)  Clerk  v.  Pffwell,{d)'  Penne  v.  Peacock jl^e)  Doe  v.  BrUaifi^{f) 
Yeame  Cont  Rem.  74,  Price  v.  8trange^{g)  WUlcox  v.  Bellaers,{h)  Sharpe 
V.  Adcockj{%)  and  Blosse  v.  Lard  Clanmotris.{k) 

•Mr.   Wigram  in  reply : — ^The  conveyance  to  the  provisional  as-    [^IGl] 

signee,  being  an  innocent  conveyance,  did  not  destroy  the  power  in 

gross.     The  case  of  Badham  v.  Mee  is  no  authority  against  the  certificate 

of  the  Barons  of  the  Exchequer ;  for  that  case  was  decided  merely  on  the 

ground  that  the  appointment,  being  an  appointment  of  an  estate  in  fee,  would 

not  have  been  ^ood  if  it  had  been  contained  in  the  deed  creating  the  power. 

All  that  the  court  decided  in  Doe  v.  Britain^  was  that  the  donee  of  the  power 

could  not  derogate  from  his  own  grant    In  Hole  v.  Escott^' lh&  contingent 

remainders  to  the  children  had  &iled  for  want  of  a  freehold  to  support  them  ; 

and  then  the  case  became  just  the  same  as  if  there  never  had  been  any  such 

contingent  remainders.    The  Lord  Chancellor  commences  his  judgment  by 

saying  that  he  dbes  not  mean  to  discuss  the  question  in  Badham  v.  Mee : 

and  his  Lordship  held  the  appointment,  in  the  case  before  him,  to  be  bad, 

because,  the  contingent  remainders  having  failed,  the  father  was  exercising 

the  power  so  as  to  take  effect  out  of  the  fee,  that  is,  to  defeat  bis  own  grant. 

That  case  was  decided  solely  on  the  ground  that  the  contingent  remainders 

had  failed  for  want  of  a  freehold  to  support  them.    The  judgment  does  not  at 

all  proceed  upon  the  assumption  that  the  decision  in  Badham  v.  Mee^  was 

right ;  and  it  has  never  been  spoken  of  as  a  decision  that  can  be  supported. 

It  was  said  that  the  appointment  made  by  the  deed  of  the  17th  of  September, 
1828,  was  bad,  because,  by  it,  a  fee  was  mounted  on  a  fee  ;  but  it  has  been 
settled,  for  a  series  of  years,  that  a  base  fee  may  exist  in  one  person,  and  a  re* 
mainder  in  fee,  in  another,  to  take  effect  on  the  determination  of  the  base  fee.({) 

(f)  Sea  3  &  4  WiU  4,  c.  74, «.  19.     (6)  1  Rep.  111.      (c)  Haid.  410.      {i)  3  Keb.  555. 
(e)  Ca.  Temp.  Talb.  41.  (/)  2  Bam.  &  Aid.  93.  {g)  Madd.  $l  Geld.  159. 

(A)  Turn.  &  Rma.  491.  (i)  4  Russ.  374.  {k)  3  Bligh.  63. 

(I)  Mr.  Wigrmn,  in  the  conne  of  his  reply,  referred  to  1  Sagd.  Pow.  44,  45,  and  73 ;  and  to  the 
(Atemtiom  on  Badhmn  r.  Mee,  in  p.  80 ;  and  also  to  Rattle  ?.  Poph^ah  Str.  993. 
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[*162]    .    The  Yice-Chancbllob  : — I  shall  take  time  to  consider  the  ques- 
tions which  have  been  discussed  in  this  case :  as  a  great  deal  has  been 
said  which  requires  much  consideration. 


ISth  Feb. — The  Yicb-Chancbllob  : — The  first  question  before  msf  is 
whether  the  certificate  of  the  learned  Judges  of  the  Court  of  Exchequer,  shall 
be  confirmed. 

I  am  clearly  of  opinion  that  it  ought  to  be  confirmed. 

They  have  thought  fit  to  give  the  reasons  for  their  opinion,  and,  with  those 
reasons,  I,  in  substance,  coincide. 

It  is  impossible  to  read  the  report  of  Badham  v.  Afee,  in  7  Bing.  704,  with- 
out supposing  that  the  ground  upon  which  the  Judges  of  the  Conrt  of  Com- 
mon Pleas,  in  1831,  rested  their  opinion,  was  really  that  which  Sir  J.  Leach, 
according  to  the  report  in  1  Mylne  &  Keen,  p.  64,  assumed  to  be  their  ground 
for  giving  the  certificate,  and  made  his  ground  for  confirming  it  in  1832. 

That  ground  plainly  admitted  that,  notwithstanding  the  bankniptcy  of 
Richard  Mee,  his  power  of  appointment  among  his  sons,  subsisted,  as  un- 
questionably it  did,  subject  only  to  this  restriction,  that  he  could  not 
[*163]  exercise  it  to  the  prejudice  of  his  assignees,  who  were  'entitled  to  the 
fee  in  remainder  after  the  estates  in  tail  general  limited  to  the  sons  in 
succession.  That  remainder  in  fee  the  assignees  took  under  the  limitation 
in  default  of  and  subject  to  any  appointment  under  the  power,  whether  any 
prior  estate  tail  might  or  might  not  be  enlarged  into  a  base  fee.  Moreover, 
the  bankrupt,  Richard  Mee,  did  not,  in  execution  of  his  power,  appoint  a  base 
fee,  so  as  to  give  ground  for  the  objection  that  Sir  J.  Leach  assumed.  But 
the  bankrupt  appointed,  in  fee  simple,  to  his  son  ;  and  the  law  provided  that 
the  appointment  should  not  affect  tlie  remainder  in  fee,  which  the  assignees 
had,  previously,  acquired  by  virtue  of  the  limitation  in  default  of  appoint- 
ment. The  remainder  in  fee,  therefore,  which  the  assignees  took  at  first,  con- 
tinued in  them  unaffected  by  the  exercise  of  the  power. 

The  case  of  Thorpe  v.  Goodally  17  Yes.  388,  460,  1  Rose,  40,  270,  and 
the  act,  6  Geo.  4,  c.  16,  s.  65,  77,  prove  that,  even  in  a  case  where  a  bankrupt, 
but  for  the  execution  of  a  power  by  him,  would  be  tenant  in  tail,  the  power, 
as  well  as  the  estate  tail  is  vested  in  the  assignees. 

In  the  present  case,  subject  to  the  joint  power  of  appointment  given  to  the 
husband  and  wife,  the  estate  for  life  and  the  ultimate  remainder  in  fee  limited 
to  the  husband,  passed,  under  the  indentures  of  6  August,  1824,  and  18  April, 
1825,  to  Isaac  Jones,  the  insolvent's  assignee ;  and  the  appointment  of  Sep- 
tember, 1828,  was  an  appointment  in  fee,  which,  by  operation  of  law,  vested 
the  whole  inheritance  in  fee  simple  in  Brown  and  Beynon,  except  only  that 
portion  of  it  which  was  already  vested  in  Isaac  Jones,  and  which,  by  laW; 
could  not  be  affected  by  the  appointment.  The  whole  inheritance, 
[*164]  except  *lhat  portion,  was  then  vested  in  the  trustee  to  preserve  con- 
tingent remainders,  in  the  wife  for  her  life,  and  comprehended  the  con* 


CASES  IN  CHANCERY.  166 


1841.~Jone8  y.  Winwood. 


tingent  remainders  to  the  children.  The  joint  power  of  appointment  might 
have  been  exercised,  in  various  ways,  without  injuring  the  estate  of  Isaac 
Jones.  It  might  have  made  his  estate  neither  better  nor  worse  by  appointing 
that  the  daughters  should  take,  in  tail  general,  before  the  sons.  It  might 
have  made  his  estate  better,  by  appointing  the  fee,  at  once,  to  him. 

I  give  my  opinion  upon  this  part  of  the  case,  as  it  would  have  stood  if  the 
mortgage  of  1823  had  not  been  executed. 

The  mortgage,  certainly,  does  not  make  the  title  worse,  but  rather  better ; 
as,  under  it,  the  legal  estate  in  fee  may  be  acquired. 

The  next  question  is,  if  the  certificate  be  confirmed,  ought  the  court  to  de- 
cree the  defendant  to  take  the  title. 

And  I  am  of  opinion  that  the  court  ought  to  do  so. 

Though  I  am  clear  in  opinion  that  the  certificate  is  substantially  right,  I 
am  free  to  admit  that,  in  the  abstact,  the  certificate  of  the  Court  of  Common 
Pleas  confinned  by  Sir  J.  Leach,  must  create  a  doubt,  when  there  is  only 
opposed  to  it  the  certificate  of  the  Court  of  Exchequer. 

But  it  is  impossible  to  read  the  pleadings  in  this  cause,  and  not  to  see  that 
the  real  intention  of  the  plaintifis  and  the  defendant  was  to  call  in 
question,  as  Sir  William  FoUett,  according  to  the  report  in  3  *Meeson  [*166] 
&  Wilsby,  is  stated  to  have  said,  the  authority  of  the  decision  in 
Badham  v.  Mee  ;  and  that,  if  it  should  be  held  that  the  decision  in  Beul- 
ham  V.  Mee  was  not  law,  the  defendant  should  take  the  title.  It  would  have 
been  absurd  to  have  made  the  agreement  of  the  Ist  of  July,  1835,  upon  the 
supposition  that,  if  a  decision  were  made  against  Bculham  v.  Mee^  the  defen* 
ant  should  still  not  take  the  title,  on  the  ground  that  decision  against  deci- 
sion left  the  matter  in  doubt.  The  utmost  that  could  have  been  expected  in 
favor  of  the  title,  was  that  a  decision  might  be  obtained  in  opposition  to  that 
in  Badham  v.  Mee. 

And,  as  I  understand  the  agreement  of  the  1st  of  July,  1835,  the  objection  to 
the  agreement  of  the  15th  November,  1833,  in  respect  of  its  having  been 
made,  by  Isaac  Jones  and  Patrick  Brown,  for  a  sale  at  one  entire  sum,  is  one 
that  cannot  now  be  taken. 

The  decree  must  therefore  be  to  confirm  the  certificate,  and  order  a  spe- 
cific performance  with  costs  to  be  paid  by  the  defendant[l] 

[1]  The  aboYo  cate  ia  referred  to,  and  a  point  deduced  from  it,  stated  4  Rnas.  375»  n.  1 ;  bnt  the 
note  is  printed  in  such  a  manner  that  the  reader  would  be  at  a  loes  to  discover  the  connection  be- 
tween the  ease  cited  and  the  position  stated :  or  rather,  it  would  be  inferred,  that  the  editor,  after 
itstinff  a  point  in  a  caae,  foigot  to  refer  to  the  case  itselt 


•EtATUv. — ^The  certificate  in  Spry  y.  Bnmfield,  ante,  p.  97,  was  correctly  copied  from  [*IS6] 
the  eertifieat«  ntamed  by  the  Barons  of  the  Exchequer.    But  it  seems  to  be  dear  that,  by 
Jaa  A.  Bromfield,  the  learned  Barons  meant  William  A.  Bromfield.    [And  see  post  S34.] 
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Bailie  v.  Jackson. 

1839;  11th June. — Crediton' Suit :  Infant;  Defendant;  Decree. 

Afler  a  decree  and  order  on  farther  directions  in  a  suit  by  crediton,  the  plaintifi  diacotrered  that 
there  was  an  infant  tenant  in  tail  of  the  deceased's  real  estates  in  existence,  who  was  bom  prior 
to  the  filing  of  the  bill.  On  the  hearing  of  a  on|^iemental  suit,  by  which  the  infant  was  fiist 
brought  befw*  the  cout,  the  accounts  were  directed  to  be  taken  o^er  again  as  against  the  !■• 
fant»  with  liberty  to  the  Master  to  adopt  any  of  the  accounts  before  taken»  if  he  should  find  it 
beneficial  to  the  infant  so  to  do. 

In  a  suit  for  administering  the  property  of  a  person  deceased,  if  an  infant  defendant  is  interested  in 
the  real  estates,  the  court  wilt  not  direct  those  estates  to  be  sold,  until  the  aooomits  of  the  per- 
sonal estate  have  been  taken  and  the  cause  heard  for  further  directions. 

JosiAs  Jackson,  the  testator  in  the  cause,  devised  his  plantations  and  es- 
tates in  the  Island  of  St.  Vincent,  to  trustees,  in  trust  for  his  eldest  son,  the 
defendant  Josias  Jackson,  for  life,  and,  after  his  decease,  in  trust  for  his  chil- 
dren as  tenants  in  common  in  tail.    After  the  testator's  death,  the  plaintiffs, 
Messrs.  Bailie  &  Sons,  of  Bristol,  merchants,  being  mortgage  and  judgment 
creditors  of  the  testator,  filed  a  bill  against  Josias  Jackson,  the  son,  Jennetta 
Jackson,  the  widow  and  executrix  of  the  testator,  the  trustees,  and  the  testator's 
younger  children,  who  were  interested  in  his  estates  under  the  trusts  of  his 
will,  praying  that  the  sums  due  to  the  plaintiffs  might  be  raised  and 
[*168]    paid  out  *of  the  testator's  real  and  persona]  estates,  and  that  a  man- 
ager, receiver  and  consignee  might  be  appointed  of  the  real  estate. 
By  the  decree  in  the  cause,  made  on  the  13th  of  March,  1828,  it  was  re- 
ferred to  the  Master,  to  inquire  and  state  what  estate  and  interest  the  testa- 
tor had,  in  the  plantations  and  the  live  stock  and  utensils  upon  or  belonging 
thereto,  at  the  execution  of  the  mortgage  deed  under  which  the  plainti& 
claimed,  and  what  other  mortgages,  charges  and  encumbrances  there  were 
affecting  plantations,  and  what  was  due  thereon,  and  to  whom ;  and  what 
person  or  persons  was  or  were  entitled  to  the  rents,  of  the  plantations,  either 
in  priority  or  subject  to  such  mortgages,  charges  and  encumbrances. 

On  the  3d  of  May,  1832,  the  Master  made  his  general  report  in  pursuance 
of  the  decree :  and,  that  report  having  been  confirmed,  the  cause  canie  on 
for  further  directions  on  the  21st  of  July,  1832,  when  it  was  referred  back  to 
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the  Master  to  take  an  account  of  what  was  due,  to  the  plaintiffs  and  the  sev* 
eral  other  parties  in  the  pleadings  named,  in  respect  of  the  several  charges  and 
eocumbranoes  affecting  the  estates  in  the  cause,  and  to  ascertain  their  pri- 
orities. 

The  Master  having  made  his  report  in  pursuance  of  the  order  on  further 
directions,  and  that  report  having  been  confirmed,  the  cause  came  on  again 
for  further  directions  on  the  20th  of  July,  183&:  and  the  plaintiffs  were  then 
informed,  for  the  first  time,  that  the  defepdant  Jotfias  Jackson,  the  testator's 
son,  was  married  and  had  issue  a  sOn^J^ntyBarnewall  Jackson,  born 
in  November,  1822,  which  was  moid  than  two  years  before  ^the  bill  [*169] 
was  filed  ;  and,  in  consequence  of  that  information,,  the  cause  was 
ordered  to  stand  over  for  the  purpose  of  bringing  Henry  Barnewall  Jackson 
before  the  court. 

The  plaintiffs,  accordingly,  filed  a  supplemental  bill  against  Henry  B.  Jack- 

sou,  and  the  defendants  in  the  original  suit,  stating  that  H.  B.  Jackson 

alleged  that,  having  been  born  before  the  filing  of  the  original  bill,  he  was 

not  bound  by  any  of  the  proceedings  in  the  suit ;  and  that  the  other  defend* 

ants  alleged  that,  the  original  suit  having  been  imperfect  by  reason  of  H.  B. 

Jackson  not  having  been  a  defendant  thereto,  all  the  proceedings  in  it  were 

irregular,  and  they  were  hot  bound  thereby  ;  but  the  plaintiffs  charged  that 

all  the  defendants,  except  H.  B,  Jackson,  were  bound  by  the  decree,  orders 

and  other  proceedings  in  the  original  suit.    The  supplemental  bill  further 

stated,  that  H.  B.  Jackson  then  alleged  that,  not  only  as  between  himself  and 

the  plaintiffs,  but  as  between  himself  and  the  other  defendants,  the  decree, 

order  and  other  proceedings,  were  not  binding  upon  him ;  and  the  plaintiffs 

charged  that,  under  the  circumstances  aforesaid,  the  defendants  to  the  original 

bill,  were  necessary  parties  to  the  supplemental  bill ;  and  that  the  plaintiflb 

were  entitled  to  the  benefit  of  the  original  suit  and  the  proceedings  therein  as 

against  all  the  defendants  except  H.  B.  Jackson ;  and  that  they  were  entitled 

to  the  same  or  the  like  relief  against  H.  B.  Jackson,  as  by  the  original  bill,  was 

prayed  against  the  defendant  thereto.    The  supplemental  bill  prayed  that 

the  plaintiff  might  have  the  benefit  of  the  suit  and  proceedings  against  the 

defeadants,  (other  than  H.  B.  Jackson,)  and  might  have  the  same  or  the  like 

relief,  as  against  H.  B.  Jackson,  in  respect  of  the  matters  therein 

stated  and  charged,  *as,  by  the  original  bill  was  prayed  against  the    [*170] 

defendants  thereto  in  respect  of  the  matters  therein  mentioned ;  and 

that  the  bill  might  be  deemed  and  taken  to  be  a  supplemental  bill  to  the  on* 

ginal  bill. 

The  original  suit  now  came  on  again  to  be  beard  for  further  directions,  and 
the  supplemental  suit  come  on  to  be  heard  at  the  same  time. 

Mr.  Knight  Bruee  and  Mr.  HetUkfield,  for  the  }daintifls,  said  that  the 

question  was  whether  the  accounts  which  had  been  taken  in  the  original 

^itjWere  not  conclusive  upon  the  infant  defendant  Henry  Bamewell  Jack. 

son ;  or,  whether  liberty  ought  to  be  given  to  the  Master,  to  adopt  such  of  the 

Vol.  X.  13 
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accounts  as  he  might  think  proper ;  or  whether  all  the  accounts  ought  to  be 
taken  over  again.    They  cited  Brookfield  r.  Bradley,{a) 

Mr.  Wakefield  and  Mr.  Wray^  for  Henry  B.  Jackson,  said  that  it  conld 
not  be  for  the  benefit  of  the  infant  defendant,,  to  be  bound  by  any  thing  that 
had  been  done  in  his  absence. 

Mr.  Turner  and  Mr.  Bigg^  for  Warner  Ottley,  a  defendant  to  both  saits, 
said  that  the  question  was  what  was  most  for  the  infant's  benefit :  that,  if  all 
the  accounts  were  directed  to  be  taken  over  again,  and  the  plaint ifis  succeeded 
in  establishing  their  claim  (as  they  had  done  in  the  original  suit,)  the  costs 
of  the  two  suits  would  fall  upon  the  -infant's  estate :  and  that  the  infant's 
father  had  been  a  party  to  everything  that  had  been  done  in  the  original 

suit. 
[•171J  •Mr.  Anderdon  and  Mr.  E.  F.  Moarcj  appeared  for  the  other  it- 
fendants. 
The  Vice-Chancellor  said  that,  the  defendant  to  the  supplemental  suit 
being  an  infant,  all  the  accounts  must,  in  the  first  instance,  be  directed  to  be 
taken  again ;  but  that  the  decree  ought  to  be  so  constructed  as  not  to  bind  the 
Master  to  put  the  infant's  estate  to  the  expense  of  taking  the  whole  of  the  ac- 
counts, unless  he  should  find  that  it  would  be  beneficial  to  the  infant  so  to 
do. 

The  decree  which  was  drawn  up  was,  in  substance,  as  follows. — Declare 
the  plaintiffs  entitled  to  the  benefit  of  the  decree  of  the  13th  of  March,  1828, 
and  the  several  proceedings  under  the  same  and  subsequent  or  previous  there- 
to, against  all  the  defendants  to  the  supplemental  suit,  except  the  infant  de- 
fendant Henry  Barnewall  Jackson,  the  only  son  of  the  defendant  Josias  Jack- 
son and  the  first  tenant  in  tail  in  esse  under  the  testator's  will :  and  declare 
the  said  decree  and  orders,  and  the  accounts  taken  under  the  same,  not  bind- 
ing on  the  said  defendant,  the  infant  H.  B.  Jackson ;  'and  refer  it  to  the  Mas- 
ter to  take  an  account  of  the  personal  estate  and  effects  (not  specifically  be- 
queathed) of  the  said  testator  Josias  Jackson,  come  to  the  hands  of  the  defen- 
dant Jennetta  Jackson,  his  widow  and  executrix,  or  to  the  hands  of  any  other 
person  or  persons  by  her  order  or  for  her  use :  and  let  the  said  Master  also 
take  an  account  of  what  is  due  to  the  plaintiffs  and  all  other  the  creditors  of 
the  said  testator ;  and  also  an  account  of  the  testator's  funeral  expenses  and 
legacies :  interest  to  be  computed  on  debts  and  legacies,  and  advertise- 
pi72]    ments  to  be  published  for  creditors :  and,  as  to  the  debt  claimed  'by 
the  plaintiffis  to  be  due  to  them  from  the  testator's  estate,  if  the  said 
Master  shall  find  any  accounts  settled  in  the  said  testator's  lifetime  and  signed 
by  the  said  testator,  he  is  not  to  disturb  the  same ;  and,  if  the  said  Master  shall 
consider  it  to  be  for  the  benefit  of  the  infant  defendant  Henry  Barnewall  Jack- 
son, to  adopt  any  of  the  accounts  already  taken  under  the  decree  and  orders 
in  the  original  cause,  he  is  to  be  at  liberty  to  adopt  the  same  to  any  extent  or 

(«)  Jao.  639. 
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in  any  respect  he  shall  think  for  the  benefit  of  the  said  infant  defendant,  and 
to  state  any  special  circumstances  at  the  request  of  any  of  the  parties :  and 
let  the  said  testator's  persoiml  estate  (not  speci&cally  bequeathed}  be  applied 
in  payment  d  his  funeral  expenses  and  debts  in  a  due  course  of  administra- 
tion, and  then '  in  payment  of  the  legacies  given  by  his  will ;  and  let  the  said 
Master  inquire  and  state  what  charges  or  incumbrances  ttiere  were  affecting 
the  testator's  estates  at  his  death,  and  what  charges  and  incumbrances  there 
are  now  nflfeoting  the  same,  and  what  is  due  and  to  whom  ia  respect  thereof 
respectively ;  and  let  the  Master  state  their  priorities :  and  let  the  said  Master 
inquire  and  state,  to  the  court,  what  real  estates  the  said  testator  was  seised 
of  or  entitled  to  at  the  time  of  his  death :  and  let  the  said  Master  inquire  and 
state  by  whom  and  in  what  character  the  rents  and  profits  of  the  real  estates 
which  the  said  testator  died  seised  of  or  to  which  he  was  entitled  at  the  time 
of  his  death,  have,  from  the  death  of  the  said  testator  up  to  the  time  when 
the  plaintiflTs  were  appointed  consignees  in  the  original  cause,  been  received, 
and  how  the  same  have  been  applied ;  and,  for  the  better  taking  the  said  ac- 
counts and  discovery  of  the  matters  aforesaid,  the  parties  are  to  produce,  be- 
fore the  said  Master,  upon  oath,  all  deeds,  &c.,  and  are  to  be  examined 
upon  interrogatories,  &c^  &c. :  and  let  the  consignees  and  managers 
'appointed  in  these  causes,  be  continued ;  and  this  decree  is  to  be  [*173] 
without  prejudice,  as  between  the  plaintiffs  and  all  the  defendants 
except  the  said  infant  defendant  Henry  Bamewall  Jackson,  to  any  of  the  de- 
crees and  orders,  proceedings  and  arrangements  made  prior  to  the  date  hereof: 
and  reserve  further  directions  and  costs ;  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  court  as  they  may  be  advised. 

M[.  Knight  Bruce  suggested  that  a  direction  for  the  sale  of  the  testator's 
real  estates,  ought  to  be  inserted  in  the  decree,  the  whole  amount  of  the  testa- 
tor's personal  estate  being  only  1600Z.,  and  the  sum  due  to  the  plaintiffs  being 
29,000/.  He  said  that  it  was  now  the  constant  practice  of  the  court  to  direct, 
l>y  the  decree  at  the  hearing  of  a  cause,  the  testator's  real  estates  to  be  sold  in 
case  his  personal  estate  should  appear  to  be  insufficient  for  payment  of  his 
debts.    Lloyd  v.  Johnes,{a) 

The  Tice-Chancellor  said  that  he  was  aware  that  what  was  asled,  was 
frequently  done ;  but  the  impression  on  his  mind  was  that  it  was  done  be- 
cause the  parties  desired  it :  and  that  the  defendant  H.  B.  Jackson,  the  tenant 
in  tail  of  the  real  estates,  being  an  infant,  it  would  be  improper  to  direct  the 
real  estates  to  be  sold,  until  the  accounts  of  the  testator's  personal  estate  and 
debts  had  been  taken  by  the  Master ;  and  then,  if  it  appeared,  from  the  Mas- 
ter's report,  that  the  personal  estate  was  insufficient  to  pay  the  testator's  debts, 
Q^e  court,  on  hearing  the  cause  for  further  directions,  would  direct  the  real 
states  to  be  sold. 

ia)  9  Vm.  65. 
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f*174]    ^Elizabeth  Clouoh,  Widow,  v,  Lamqert  and  Oibei9. 

1839 :  S1«t  June.— Hosband  and  Wife ;  Separation  ;  Deed. 

A  ■qfnration  deed  recited  that  dhren  unhappy  difi^reooes  mdviated  batireea  the  hoaband  and  wife, 
in  conaequence  of  which  they  had  agreed  to  live  separate.  The  husband  then  coTcnanted  to 
pay  aa  annuity  to  a  trustee  for  the  wife,  during  her  life  ;  but  there  was  no  covenant  on  the  part 
of  the  trustee  or  any  other  person,  to  indemnify  the  husband  against  the  debts  of  the  wife.  The 
husband  died,  and  the  annuity  became  in  arrear.  Held  that  the  covenant  might  be  eBforoed 
against  the  husband's  executors ;  for  there  being  no  evidence  to  the  contrary,  there  might  have 
been  circumstancesi  allnded  to  by  the  recital,  which  would  have  warranted  a  divorce  s  menu 
et  toro  ;  but  that  the  covenanti  being  voluntary,  could  not  be  enforced  against  the  huAead's 
creditors. 

By  a  deed  bearing  date  the  23d  of  May,  1817,  and  made  between  Henry 
Gore  Clough  of  the  first  part,  the  plaintiff,  his  then  wife,  of  the  second  part^ 
and  Cay  ley  Johnson,  of  the  third  part,  after  reciting  that  divers  unhappy  dif- 
ferences had  subsisted  and  did  still  subsist  between  Henry  Gore  Clough  and 
his  wife,  and  that,  in  consequence  thereof,  they  had  mutually  agreed,  and  did 
thereby  agree,  from  thenceforth  for  and  during  their  respective  natural  live^ 
to  live  separate  and  apart  on  the  terms  and  conditions  thereinafter  mentioned. 
H,  O.  Clough,  for  himself,  his  heirs,  executors  and  administrators,  in  pursu- 
ance of  such  agreement,  covenanted,  with  Johnson,  his  executors  and  ad- 
ministrators (amongst  other  things)  that  he  would,  from  thenceforth  during 
his  natural  life,  live  separate  and  apart  from  the  plaintiff,  and  would  not 
thereafter  cohabit,  abide,  or  dwell  with  her  as  his  wife,  nor  use  or  frequent 
her  company  or  conversation  at  any  time  or  times  thereafter,  otherwise  than 
as  he  might  lawfully  do  with  a  stranger;  and  further,  that  H.  G.  Clough, 
his    executors,  administrators   or  assigns,  should  not  nor  would,  at  any 
time  or  times  thereafter,  claim  or  demand  any  of  the  jewels,  plate,  moneys, 
clothes,  linen,  plate,  wearing  apparel,  or  other  goods,  property  or  effects  what- 
soever which  the  plaintiff  then  had,  or,  at  any  time  during  such 
[•176]    separation,  should  or  might  purchase  or  by  any  other  means  'have, 
acquire,  or  become  possessed  of;  but  that  the  plain  tiff  should  and 
might,  from  time  to  time  and  at  all  times,  peaceably  and  quietly  retain,  use 
and  enjoy  the  same ;  and  moreover  that  H.  G.  Clough,  his  heirs,  executors 
or  administrators  should  and  would,  yearly  during  the  natural  life  of  the 
plaintiff^  pay,  to  Johnson,  his  executors  or  administrators,  the  sum  of  100/. 
by  quarterly  payments,  the  first  payment  to  be  made  on  the  23d  of  August 
then  next ;  and  it  was  thereby  agreed  and  declared  that  Johnson,  his  execu- 
tors, administrators  and  assigns  should  stand  possessed  of  the  yearly  sum  of 
100/.,  in  trust  to  apply  and  dispose  of  the  same  in  and  towards  the  mainte- 
nance and  support  of  the  plaintiff:  provided  that  if  Henry  Gore  Clough  should, 
by  any  action,  suit  or  prosecution  at  law  or  in  equity,  which  should  or  might 
be  brought  or  commenced  against  him  for  the  recovery  of  any  debt  or  debts 
incurred  and  contracted  by  the  plaintiff  after  the  date  of  the  deed,  be  compelled 
to  pay  the  same,  then  and  in  such  case,  and  from  time  to  time  as  often  as  the 
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same  should  happen,  it  should  be  lawful  for  Henry  Gore  Clough,  his  execu- 
tors and  administrators  to  retain,  out  of  the  next  and  every  succeeding  pay- 
ment of  the  yearly  sum  of  lOOI.,  all  such  sum  and  suins  of  money,  costs, 
charges,  and  expenses  as  he,  his  executors  and  administrators  should,  at  any 
time  thereafter,  be  lawfully  chained  with  or  compelled  to  pay,  or  should  be 
put  unto  or  sustain  for  or  in  respect  of  any  and  erery  of  such  debt,  action, 
suit,  or  prosecution  as  aforesaid. 

Mr.  and  Mrs.  Clough  continued  to  live  separate  from  each  other  until  Mr. 
Clough^s  death ;  and  he  paid  the  annuity  of  100/.  down  to  the  last  day  of 
payment  previous  to  his  death ;  and  was  never  called  upon  to  pay  any  debt 
incurred  by  his  wife. 

•Johnson  left  this  country  several  years  ago,  and  had  ever  since     f*176] 
resided  abroad.    After  Johson's  departure.  Clough  paid  the  annuity 
to  the  plaintiff. 

Clough  by  his  will  dated  the  20th  of  January,  1837,  gave  all  his  personal 
estate  and  effects,  after  payment  of  his  debts  and  funeral  and  testamentary  ex- 
penses,  to  the  defendants  Lambert  and  Harrison,  in  trust  for  his  reputed  son 
Frederick  Gore,  if  he  should  live  to  attain  the  age  of  twenty-five ;  with  a 
limitation  over,  in  case  of  the  death  of  his  son  under  that  age,  in  favor  of  the 
defendants :  and  he  appointed  them  the  executors  of  his  will. 

Clough  died  on  the  20th  of  April,  183S.    No  part  of  the  annuity  was  paid, 
to  the  plaintiff,  after  her  husband's  death. 

The  bill,  after  stating  as  above,  prayed  that  the  defendants  might  account 

for  Clough's  personal  estate,  and  that  the  siime  might  be  applied  in  a  course 

ot  administration,  and  that  thereout  the  plaintiff  might  be  paid  the  arrears  of 

.   her  annuity ;  and  that  a  sufficient  sum  might  be  set  apart  and  invested  for 

securing  the  future  payments  thereof. 

The  answer  submitted  whether  the  plaintiff's  demand,  founded  on  the 

covenant,  was  a  valid  and  legal  claim  against  Clough's  estate,  the  same  not 

heing  supported  by  antf  consideration^  and  having 'been  entered  into  with 

a  view  to  a  separation  between  the plaintif  and  her  husband;  and  whether, 

if  legal^  the  satisfaction  of  the  claim  must  not  be  postponed  until  after  Clough's 

simple  contract  creditors  had  been  paid. 

*Mr.  Knight  Bruce  and  Mr.  Moore^  for  the  plaintiff.  [*177] 

Mr.  Girdlestone  and  Mr.  Elmsletfy  for  the  defendants : — Prima 

Jade  deeds  of  separation  between  husband  and  wife,  are  contrary  to  the  policy 

of  the  law,  and,  therefore,  void.    There  are,  however,  two  classes  of  cases  in 

which  they  are  upheld :  first,  where  the  separation  has  taken  place  on  grounds 

which  would  justify  an  application,  to  the  Ecclesiastical  Court,  for  a  divorce 

a  mensa  et  toro,  such  as  adultery  or  cruelty.    In  such  a  case  the  deed  is 

good;  because  it  is  only  an  agreement,  by  the  husband,  to  do  that  which  the 

lav  would  have  compelled  him  to  do.     The  other  class  of  cases  in  which 

such  deeds  have  been  supported,  is  where  there  is  a  covenant,  by  the  wife's 

trustee,  to  indenmify  the  husband  against  any  debts  that  the  wife  may  con- 
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tract.  In  that  case  them  is  a  consrderation  ibrthe  d«ed ;  and  th^efbxe  it  is 
held  to  be  good.  But,  in  the  deed  now  sought  to  be  enforced,  it  does  not  ap- 
pear ttiat  the  separation  took  jriace  on  an^y  of  the  grounds  on  which  the  £e- 
clesiaatical  Court  would  have  decreed  a  diyorce  a  mensa  et  tera.  All  that 
the  deed  recites,  as  to  the  cause  of  the  separation,  is  that  divers  unhaj^  dif- 
ferences had  subsisted  and  continued  to  subsist  between  the  parties.  Nor  is 
there  any  covenant,  on  the  part  of  the  trusteee,  to  indemnify  the  husband 
against  the  future  debts  of  the  wife,  or  any  other  consideration  on  which  the 
deed  can  be  supported.  No  action  could  have  been  maintained,  at  law,  on 
the  covenant  to  pay  the  annuity  to  the  wife ;  and,  that  being  so,  a  court  of 
equity  cannot  enforce  it.  Jimes  v.  Waite.{a) — [The  Vice-Chancellor :  That 
was  the  case  of  an  action  brought  upon  a  simple  contract ;  not  on  a 
[*178J  deed.  There  must  be  a  consideration  'to  support  a  simple  contract : 
but  an  instrument  under  seal,  is  good  without  any  consideration.] 

The  case  of  WestmetUh  v.  Westmeath^^b)  also  was  referred  to  in  the  course 
of  the  argument. 

The  Yiqe-Chancellor  : — The  question  which  I  am  called  upon  to  de- 
cide in  this  case,  is,  in  fact,  whether,  as  against  the  executors  of  the  husband, 
the  wife,  if  she  were  to  sue  in  the  name  of  her  trustee,  could  enforce,  at  law, 
her  husband's  covenant  to  pay  the  annuity.  Now  no  circumstances  have 
been  stated  which  tend  to  show  that  the  foundation  of  the  deed  is  such  as 
that  it  cannot  be  enforced  at  law.  There  is  no  illegality  on  the  face  of  the 
deed.  The  circumstances  under  which  the  separation  took  place,  are  not 
stated,  distinctly,  in  the  deed  ;  nor  is  there  any  evidence  to  show  what  those 
circumstances  were.  All  that  appears  upon  tliat  part  of  the  case,  is  the  reci- 
tal in  the  deed,  that  various  unhappy  differences  had  subsisted  and  did  still 
subsist  between  the  husband  and  wife,  iiv  consequence  of  which  they  had 
agreed  to  live  separate  during  their  lives.  For  anything  that  appears  to  the 
contrary,  there  may  have  been  circumstances,  alluded  to  under  that  recital, 
which  would  have  justified  the  wife  in  applying,  to  the  Ecclesiastical  Court, 
for  a  divorce  a  mensa  et  tore. 

The  covenant,  being  under  seal,  requires  no  consideration  to  make  it  bind- 
ing ;  and,  being  good  prima  facie^  it  lies  on  those  who  assert  the  contrary 
to  prove  it;[lj  for,  as  was  laid  down  by  Mr.  Justice  Patteson,  in  the 
case  cited  by   Mr.    Girdlestone,  the  court  cannot  presume  ill^ality.(tf) 

(«)  5  Bing.  N.  C.  341.         {h)  Jac.  126  ;  see  140, 141.         (c)  See  5  Bing.  N.  C.  352. 

{11  Vide  Bttiifi  V.  Winthrop,  I  Johns.  Ch.  Rep.  336.  Page  v.  Trufant,  2  Mass.  Rep.  162.  By 
(he  ReTked  Statutes  of  New  York,  (vol.  2,  2d  ed.,  p.  328,  §  97,)  **  In  every  action  npon  a  sealed 
iaftramemt,  and  where  a  set-off  is  founded  upon  a  sealed  instnitnent,  the  seal  thereof  diaR  onfy  be 
pnesoiuptiTe  evidence  oi  a  sufficient  consideration,  which  may  be  nbutted  in  the  same  nmner, 
and  to  the  same  extent,  as  if  such  instrument  were  not  sealed.'*  And  hy  ^  98 :  <*  The  defeoee  $}* 
lowed  by  the  last  section,  shall  not  be  made,  nnleas  the  defendant  shall  have  pleaded  the  isne,  er 
Aall  have  given  notice  thereof,  at  the  time  of  pleadmg  the  general  iasne,  or  some  olh«r  plea  deay- 
lag  tha  eontraet  on  which  the  action  is  braugfat"  Cms  ▼.  Bwghtm,  11  Wend.  106.  Theft 
MBS  to  be  some  similar  statutory  provision  fai  Uie  state  of  Indiana.    2  Kent's  Conim.  464,  a.  b^ 
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Then,  as  nothing  appears  *on  the  faee  of  the  deed,  afid  as  no  evidence     [*179] 

has  been  adduced  of  extrinsic  circumstances  tending  to  shour  that 

the  deed  is  invalid,  1  am  bound  to  hold  that  it  is  good.    The  consequence  is 

that  the  wife  may  enibiee  the  covenant  against  the  executors  of  her  husband ; 

but,  there  being  no  consideration  for  it,  she  cannot  enforce  it  against  his 

cTeditors.[l] 


Keymer  r.  Peking. 


1639  ;  SSd  June  and  8lb  Joly.^-Ptmctice  ;  Crow-ezamination ;  Witneta 

A  party  wbo  inUnda  to  eron-examine  a  witneae,  roust,  himielf,  make  an  appointment  for  that  por* 

poae,  with  the  examiner,  and  give  notice  of  the  time  appointed,  to  the  witneas  and  the  solicitor 

of  the  opposite  party. 

Motion,  by  plaintiff,  after  publication  passed,  to  suppress  the  deposition  of 
a  London  witness,  nauied  Bromley,  who.  had  been  examined  lor  the  defend* 
ant. 

On  the  11th  of  April,  the  plaintiff  gave  notice  to  Mr.  Villiers,  one  of  the 
examiners,  that,  in  the  event  of  Bromley  being  examined  for  the  defendant, 
the  plaintiff  intended  to  cross  examine  him.  On  the  following  day,  Brom- 
ley was  examined  in  chief,  and,  on  that  day,  Mr.  Villiers  gave  notice,  to  the 
defendant's  clerk  in  conrt,  that  he  had  been  so  examined.  In  consequence 
of  the  notice  given  to  Mr.  Villiers,  the  witness,  as  soon  as  his  examination 
was  finished,  was  taken  to  the  office  of  Mr.  Pfumer,  the  other  examiner,  to 
be  cross  examined  ;  but  no  cross  interrogatories  had  been  then  left.  On  the 
13th  of  April,  the  cross  interrogatories  were  left  in  Mr.  Plumer's  office ;  and 
the  defendant  served  Bromley  with  notice  to  that  effect.  Bromley,  however, 
never  attended  to  be  crosR  examined. 

On  the  15th  of  April,  the  plaintiff,  who  was  under  an  undertaking  to  speed, 
gave  rules  to  pass  publication :  and,  on  the  22d,  publication  passed. 

•Mr.  Knight  Bruce  and  Mr.  G.  Richards,  in  support  of  the  [•180] 
motion  : — When  the  plaintiff  had  filed  the  cross  interrogatories,  he 
bad  done  all  that  it  was  his  duty  to  do.  As  those  interrogatories  were  filed 
within  forty-eight  hours  from  the  time  when  the  witness  was  produced  for 
examination  in  chief,  the  defendant  was  bound  to  produce  the  witness  again, 
to  be  cross  examined.  1  Smith's  Practice,  359  :  Whittuck  v.  Lf/saghi.{a) 
Mr.  Jiicoh  and  Mr.  BetheUj  for  the  defendant : — The  plaintiff  ought  to 

(«)  1  Sim.  iL  Sta.  446. 

[1]  It  b  nofolar  that  the  caee#ef  Eho&rth^  v.  Bhrd,  9  Sfan.  &,  Stn.  379,  was  not  noticed  either 
^  cowt  er  comeei  in  the  abmre  caee.  Bone  TaloaMe  ejitiaole»  ielalin|f  to  the  mbjeet  of  lepara- 
^  dted^H  from  the  deoieione  of  Mr.  CbaneeUor  Walworth  hi  Roger$  t.  Roger$,  4  Paige,  516  and 
Carmn  y.  Murray,  3  Paige,  500  will  be  found  in  the  editor's  notes,  1  Sim.  &.  Stn.  383,  n.  1. ;  Jac. 
143,  B.  1.  The  validity  of  inch  agreements  was  long  since,  (1806,)  recognized  hy  the  Supreme 
Cottt  of  If  CM.    Page  ▼.  Ttufmii,  9  M  aM.  Rep.  1 59. 
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have  given  the  defendant  notiee  that  the  cross  interrogatories  had  beea  left, 
and  that  he  wished  an  appointment  to  be  made,  with  Mr.  Plumer,  for  cross 
examining  the  witness ;  but  he  did  not  give  any  notice  at  all,  either  to  the  de- 
fendant or  his  solicitor.  In  consequence  of  the  notice  given  to  Mr.  Yillien, 
the  witness  was  taken  to  Mr.  Plumer's  office,  but  no  cross  interrogatories  had 
been  then  filed. 

If  there  has  been  any  irregularity,  the  plaintiff  has  waived  it  by  giving  the 
rules  to  pass  publication. 

Mr.  Knight  Bruce  in  reply : — ^The  party  who  wishes  to  cross  examine  a 
witness,  has  no  means  of  compelling  the  witness  to  attend  for  that  purpose. 
There  is  no  process  to  enforce  the  witness'  attendance,  except  the  subpoena 
for  his  examination  in  chief.  All  that  the  opposite  party  can  be  Required  to 
do,  is  to  exhibit  his  intention  of  cross  examining  the  witness,  by  filing  cross 
interrogatories ;  and  the  party  who  has  examined  the  witness  in  chief,  is 
bound  to  keep  bis  control  over  the  witness,  and  to  search  for 
[*I81]  'cross  interrogatories,  until  the  last  moment  of  the  forty-eight  hours 
has  expired.  If  he  finds  that  cross  interrogatories  have  been  filed, 
it  is  his  duty  to  make  the  appointment  for  the  cross  examination  of  the  wit- 
ness :  the  party  who  seeks  to  cross  examine  the  witness,  never  makes  the 
appointment.  Notice  was  given  to  Mr.  Villiers.  Notice  to  the  defendant  or 
his  solicitor,  was  not  necessary ;  when  the  plaintiff  had  filed  his  cross  inter- 
rogatories, he  had  done  all  that  he  was  bound  to  do. 

The  Yice-Chancellor  : — The  notice  that  the  plaintiff  intended  to  cross- 
examine  the  witness,  was  not  given  to  the  defendant's  solicitor,  but  only  to 
Mr.  Villiers  who  was  to  examine  the  witness  in  chief.  As  the  defendant's 
solicitor  had  no  notice  that  the  plaintiff  intended  to  cross  examine  the  wit- 
ness, I  doubt  whether  it  was  his  duty  to  search  for  cross  interrogatories :  I 
will,  however,  consult  the  examiners  on  the  subject. 


8/A  January. — ^The  Vice-Chancellor  : — I  have  seen  Mr.  Plumer  and 
Mr.  Villiers ;  and  have  ascertained  from  them,  that  the  practice  of  the  exami- 
ner's ofiice  is  that  where  a  party  produces  a  witness  to  be  examined  by  one 
of  the  examiners,  the  opposite  party  having  notice  and  intending  to  cross 
examine  the  witness,  makes  an  appointment  with  the  other  examiner  for  that 
purpose ;  and  then  gives  notice  of  the  time  appointed,  to  the  witness,  and 
also  to  the  solicitor  of  the  party  producing  the  witness. 

The  notice  seiTcd  by  the  plaintiff  on  Mr.  Villiers,  was  a  mere  nullity,- 
for  Mr.  Villiers  was  not  the  examiner  who  was  to  cross  examine  the  wit- 
ness. 
[*182]  *Not  only  the  practice  of  the  examiner's  office,  but  the  course 
which  convenience  obviously  requires,  is,  that  the  party  who  intends 
to  cross  examine  a  witness,  should  himself  make  the  appointment  for  that 
purpose. 

Motion  refused  with  costs. 
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Askew  v.  Peddle. 

1839  $  99d  Jnno.-^Praetice  ;  Four  day  Order. 

It  it  not  irregnlar  to  obtain  the  fonr  day  order  for  production  of  deed>i  before  the  certificate  of  tha 
defendant's  default  has  been  filed. 

Motion  to  discharge  the  four  day  order  for  production  of  deeds,  d&c., 
under  a  decree,  (a)  on  the  ground  that  the  Master's  certificate  that  the  de- 
fendant bad  made  default  in  producing  the  deeds,  ice.,  was  not  filed  until 
tifler  the  order  was  obtained. 

The  order  was  made  on  the  8th  of  May,  and  the  certificate  was  not  filed 
Qotil  the  11th  of  that  month ;  but  the  order  was  not  delivered  out  until  after 
the  certificate  had  been  filed. 

Mr.  Jacobj  Mr.  Stuart  and  Mr.  Hislop  Clarke^  for  the  defendant,  in  sup* 
port  of  the  motion  relied  on,  Prisby  v.  Staffbrd*{b)  They  cited  also  Harris 
T.  Cottery{c)  and  Rushton  v.  Trought(m.{d) 

Mr.  Knight  Bruce  and  Mr.  Wood,  for  the  plaintiff,  relied  on  Harris  v. 
De  Tastcl,{e)  as  precisely  in  point.  They  cited  also  Eyles  v.  Ward,(f) 
and  said  that  the  orders  obtained  in  Harris  v.  Cotter  and  Rushton 
V.  *Troitghton,  were  acted  upon  before  the  reports  on  which  they  [*183] 
were  obtained,  were  filed :  that,  in  Prisby  v.  Stafford,  the  object  of 
the  order  was  to  enforce  the  filing  of  an  examination,  not  the  production  of 
deeds :  that  the  case  of  Harris  v.  De  Tastet  was  not  cited  in  any  of  those 
three  cases:  and  that  the  general  order  of  1692,(^)  had  been  overruled  by 
the  practice  which  had  prevailed,  for  a  long  series  of  years,  inconsistent  with 
it:  that,  in  this  case,  the  certificate  was  filed  within  four  days  after  it  was 
signed  ;  and  the  order  was  not  acted  upon  until  after  the  filing  of  the  cer« 
tificate. 

The  Yice-Chancellor  :(A) — The  cases  of  Harris  v.  Cotter  and  Rush^ 
ton  V.  Troughton  are  totally  different  from  the  present.  The  question  there 
was  whether  an  adverse  order  could  be  sustained,  the  certificate  not  being 
filed.  The  order  in  the  present  case,  is  the  four  day  order ;  and  it  directs 
that,  in  default  only  of  compliance  with  the  order,  there  shall  be  a  seijeant  at 
arras., 

Now  this  very  question,  on  the  production  of  documents  under  a  decree, 
was  decided  in  Harris  v.  De  Tastet ;  and  the  order  was  held  good,  though 
the  certificate  had  not  been  filed.  Mr.  Hussey  (the  registrar)  assures  me  that 
he  has  no  doubt  as  to  the  regularity  of  the  order.  In  Harris  v.  De  Tastet, 
Mr.  Walker  (the  late  registrar)  stated  what  the  practice  was,  and  Mr.  Hussey 
confirms  that  statement.  The  result  is  that,  if  there  be  any  apparent  incon- 
sistency with  Prisby  v.  Stafford,  it  must  be  taken  that  the  different  practice 

(a)  See  Seton  on  Deo.  491.  (ft)  Ante,  vol.  7,  p.  365.  (e)  1  Myl.  &  Keen.  56S. 

(^  Ante.  ToL  3,  p.  33.  (e)  1  Sim.  &  Sta.  363.  {f)  3  P.  W.  517. 

\g)  Beam.  Ord.  392.  {h)  Ex  reUtian*,  Mr.  Wood. 
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in  the  case  of  production  of  documents,  has  sanctioned  a  departure  from  the 
general  order  of  1692.    Lord  Eldon  has  said  that  long  continued  practice 

governs  the  court.[l] 
[*184]  *Cases  of  this  description  must  be  determined,  not* so  much  by  ab- 
solute principle,  as  by  a  course  of  decision ;  and  Harris  v.  Ds  Tas- 
tet  is  an  authority  expressly  in  point,  the  authority  of  which  is  confirmed 
by  the  present  registrar's  statement  as  to  the  practice  since  that  case  was  de- 
cided. 

Motion  refused  without  costs. 


Shadforth  v.  Temple. 


1B39 :  523d  June.— Heir  and  Adiuinistrator ;  Rent ;  Convenion  ;  Agreement. 

By  a  contract  for  the  tale  of  an  estate,  it  was  agreed  that  the  purchase  should  he  eomplsCed  on  t 
certain  day,  but  that  all  rent  to  accrue  in  the  interim,  should  helong  to  the  vendor,  kU  Actrt, 
execntori,  and  administrators.  The  vendor  died  intestate  before  the  day  appointed  for  complet- 
ing the  purchase.  Held  that  rent  accrued  between  that  day  and  the  vendor's  death,  belonged 
to  his  heir. 

This  was  a  suit  by  the  widow  and  administratrix  of  a  vendor,  against  the 
purchaser  and  the  vendor'is  heir,  for  the  specific  performance  of  a  contract 
for  the  sale  of  an  estate. 

By  the  terms  of  the  contract,  which  was  dated  the  3d  of  September,  1838, 
the  piuchase  was  to  be  completed  by  payment  of  the  purchase  money,  exe- 
cution of  the  conveyance  and  delivery  of  possession  on  the  13th  of  May  then 
next ;  but  all  rent  and  other  profits  of  the  estate,  to  accrue  in  the  meantime, 
were  to  belong  to  the  vendor,  his  heirs^  executors  and  administrators. 

The  vendor  died  intestate  in  January,  1839. 

The  question  at  the  hearing  of  the  cause  was  whether  the  rent  which  ac- 
crued between  the  vendor's  death  and  the  day  appointed  for  completing  the 
purchase,  belonged  to  the  administratrix,  or  to  the  heir  of  the  vendor. 

Mr.  Smytke^  for  the  plaintiff,  referred  to   Towrdey  v.  BedweU.[a) 
[*185]        *Mr.  Morley  and  Mr.  Prior  ai)peared  for  the  defendants. 

The  Vice-Chancellor  : — From  the  words  of  the  contracf,  I  in- 
fer that  it  was  the  vendor's  intention  that  the  estate  should  be  kept  as  realty 
up  to  the  time  when  it  was  to  be  converted,  absolutely,  into  personal  estate  ; 
and,  therefore^  I  think  that  the  intermediate  rent  belongs  to  the  heir.[2] 

(a)  14  Ves.  591. 

[1]  So,  in  RuBhton  v.  Troughton,2  Sim.  33,  the  Vice-ChanceDor,  said  ;  <*  I  cannot  alter  the 
practice  of  the  court.    All  that  I  have  to  do  is  to  inform  myself  of  the  pnctiee,  and  to  adhers  toit^' 
[2J  Vide  Bourne  ▼.  Bourne,  2  Hare,  35,  39.     ReherU  ▼.  Marekant,  1  Hare,  547. 


un 
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Wroe  V.  Clayton. 

1839 ;  25Ui  June. — Practice ;  Injonction ;  Plea. 

An  order  nisi  for  diasolving  an  injunction,  cannot  be  obtained  on  patting  in  a  plea. 

After  the  plaintiff  had  obtained  the  common  injunction,  the  defendant 
piit  in  a  pica  to  the  bill,  and  then  obtained  an  order  nisi  for  dissolving  the 
injunction. 

Mr.  Knighi  Bruce  and  Mr.  Martindale,  for  the  plaiutiflT,  now  moved  to 
discharge  the  order  for  irregularity. 

A  plea  is  not  an  answer  for  all  purposes.  A  plaintiff  is  entitled  to  have  a 
full  answer,  before  an  injunction  can  be  dissolved. 

Mr.  O.  Richards,  for  the  defendant : — A  plea,  for  the  purpose  of  obtaining 
the  order  nisij  must  be  deemed  to  be  an  answer.  It  is  defined,  by  Lord 
Redesdale,  to  be  a  special  answer ;  and  it  concludes  with  asking  the  court 
whether  the  defendant  ought  to  be  compelled  to  put  in  any  further  or  other 
answer  to  the  bill.  It  is  dealt  with  as  an  answer :  for,  if  it  is  not  set 
down  for  argument,  or  if  it  is  allowed  on  argument,  it  *may  be  re-  [*i86] 
plied  to,  and  then  it  becomes  an  answer  to  all  intents  and  purposes. 
If  a  replication  is  filed  to  it,  is  not  the  defendant  to  be  then  at  liberty  to  ob- 
tain the  order  tiisi  ? 

The  Vice-Chancellor  : — It  occurred  to  me  that  an  order  nisi  was  never 
made  on  a  plea  being  filed ;  and  Mr.  Walker  (the  registrar)  is  astonished  at 
such  an  order  having  been  drawn  up :  it  cannot  stand  for  a  moment. 

The  order  nisi  begins  with  a  recital  that  the  defendant  has  put  in  a  full 
answer  and  thereby  denied  the  plaintiff's  equity. 
The  order  nisi  must  be  discharged. 


Paton  v.  Sheppard. 


1839 ;  39th  June. — ^Will ;  Construction  ;  Household  Furniture ;  Fixtures ;  Dividends ;  Tenant  for 

Life  of  StoclK. 
T3nder  a  bequest  of  household  furniture,  fixtures,  belonging  to  the  testator,  in  a  leasehold  house, 

occQpied  by  him,  will  pass. 
A  tenant  for  life  of  stock  died  on  the  day  on  which  a  half  year's  dividends  became  dne.     Held 

that  they  belonged  to  his  personal  estate. 

In  contemplation  of  the  marriage  of  Mr.  and  Mrs.  Paton,  a  leasehold  mes* 
Buage  in  Gowcr  street,  Bedford  square,  of  which  Mr.  Patoq  was  the  assignee, 
^^i  10,000/.  consols,  and  5549/.  16^.  6c/.  South  Sea  stock  were  assigned  and 
transferred  to  trustees,  in  trust  for  Mr.  and  Mrs.  Paton  for  their  lives  succes- 
sively, and,  subject  thereto,  in  trust  for  their  issue.  Mr.  and  Mrs.  Paton,  soon 
After  their  marriage,  went  to  reside  in  the  house  in  Gower  street,  and 
coQtifiued  to  reside  there  until  Mr.  Paton's  death.    By  his  will,  he  left 


188  CASSS  IN  C0ANC1SRT. 


1839.— PaUm  t.  Sheppaid. 


[*187]  all  his  household  fumiinre^  linen,  {date  and  wines,  to  his  wife,  *for 
her  use  so  long  as  she  remained  unmarried ;  but,  in  the  event  of  her 
marrying  again,  he  desired  that  the  whole  of  the  furniture,  lineu,  plate  and 
wines  should  be  sold,  and  the  proceeds  divided  amongst  his  children.  Mr. 
Paton  died  on  the  5th  of  July,  1837.  After  his  death,  the  trustees  of  the 
settlement,  under  a  power  therein  contained,  sold  the  house  to  Sir  Janoes 
Leighton  for  1900/.,  and  the  fixtures  therein,  consisting  of  stoves,  blinds,  hell 
pulls  and  other  articles  generally  considered  as  tenant's  fixtures,  to  the  same 
gentleman,  for  150/.  On  the  6th  of  July,  1837,  the  day  of  Mr.  Paton's  death, 
a  half  yearly  dividend,  amounting  to  2472.  2s.  5rf.,  became  due  on  the  stock 
comprised  in  the  settlement. 

A  petition  in  the  cause,  presented  by  three  of  the  children  and  residuary 
legatees  under  the  will  of  Mr.  Paton,  alleged  that  Mrs.  Paton  (who  had  con- 
sented to  be  bound  by  the  decision  of  the  court  on  the  petition,)  claimed  to  he 
absolutely  entitled  to  the  247/.  2$,  6d. ;  and  that  she  also  claimed  to  be  enti- 
tled, either  absolutely  or  for  her  life,  to  the  1 50/.,  the  proceeds  of  the  fixtures^ 
some  of  which  were  alleged  to  have  been  in  or  about  the  house  in  Gower 
street  at  the  date  and  execution  of  the  settlement ;  but  that  the  petitioners 
were  advised  that  both  those  sums  belonged  to  their  late  father's  residuary 
estate.  The  petition  prayed  that  the  247/.  2^.  5d.  and  150/.  might  be  de- 
clared to  belong  to  Mr.  Paton's  residuary  estate,  and  might  be  disposed  of 
accordingly. 

Mr.  Thimer,  for  the  petitioners : — ^The  first  question  is  whether  Mrs.  Paton 
takes  a  life  interest,  in  the  fixtures,  under  the  settlement,  or  whether 
[*188]    she  is  entitled  to  them,  absolutely,  under  the  will ;  that  *is  whether 
they  are  to  be  considered  as  part  of  the  testator's  furniture. 

The  language  of  thp  settlement  shows  that  the  fixtures  were  not  intended 
to  be  included  in  it.  It  recites  the  original  lease  by  which  the  owner  of  the 
fee  demised,  to  the  lessee,  all  that  piece  or  parcel  of  ground  situate,  d^c,  together 
with  the  messuage  or  tenement  erected  thereon.  It  next  recites  that,  by  divers 
mesne  assignments,  &c.,  the  piece  or  parcel  of  ground,  messuage  or  tenement 
and  premises  became  vested,  in  Mr.  Paton,  for  the  residue  of  the  term  created 
by  the  lease :  and  then  it  assigns  the  piece  or  parcel  of  ground,  messuage  or 
tenement  and  premises  which  were  demised  by  the  lease,  to  the  trustees,  to 
hold  to  them  their  executors,  ^fcc,  for  the  residue  of  the  term.  If  Mr.  Paton 
had  intended  to  pass  the  fixtures  as  well  as  the  leasehold  premises,  that  in- 
tention would  have  appeared  from  the  recitals  and  he  would  have  assigned 
the  fixtures  to  the  trustees,  to  hold  to  them,  then:  executors,  &c.,  absolutely. 
It  is  plain,  therefore,  that  the  settlement  does  not  include  the  fixtures.  The 
remaining  question,  upon  this  part  of  the  case,  is  whether  the  fixtures  are 
household  furniture  within  the  meaning  of  the  will.  It  is  observable  that 
the  testator,  in  the  bequest  to  his  wife,  couples  his  household  furniture  with 
his  plate,  linen  and  wines,  which  are  all  of  them  moveable  articles :  conse- 
quently, the  &ir  inference  is  that  he  did  not  intend  to  give  to  her  any  part 
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of  his  household  fumitare  except  such  as  was  moveable.  In  Slannirtg  v. 
Style^{a)  the  testator  bequeathed,  to  his  wife,  his  tea  table,  tea  kettle  and  all 
his  pewter,  brass,  linen  and  woollen,  with  all  bis  household  goods  and 
^implements  of  husbandry  whatsoever  in  or  about  his  dwelling  [*189] 
house :  and  Lord  Talbot,  Chancellor,  held  that  a  clock  in  the  house 
would  not  pass  by  the  words,  "  household'  goods,"  if  it  were  fixed  to  the 
house. 

The  next  question  relates  to  the  dividends  of  the  stock  which  became  due 
on  the  day  of  Mr.  Aton's  death  ;  that  is,  whether  those  dividends  are  part  of 
his  personal  estate,  or  whether  they  belong  to  his  widow  under  the  trusts  of 
the  settlement.(6)    As  Mr.  Paton  lived  up  to  the  day  on  which  the  dividends 
became  due  and  payable,  I  submit  that  they  form  part  of  his  personal  estate. 
I  admit  that  rent  reserved  on  a  lease,  cannot  be  distrained  for  until  the  expi- 
ration of  the  day  on  which  it  is  made  payable.    But  there  is  this  distinction  be- 
tween rent  and  dividends  of  stock ;  there  is  a  mutual  contract  between  the 
lessor  and  the  lessee,  which  is  not  complete  unless  the  lessee  has  had  the  enjoy- 
ment of  the  demised  premises  up  to  the  last  moment  of  the  day  on  which  his  rent 
is  reserved :  but  the  holders  of  stock  are  annuitants :  and  an  annuitant  is  entitled 
to  receive  his  annuity  on  the  morning  of  the  day  on  which  it  is  payable. 
The  act  of  Parliament  relating  to  the  stock  in  question,  directs  the  dividends 
to  be  paid,  half  yearly,  on  the  6th  of  January  and  the  Bth  of  July.(c) 

(a)  3  p.  W.  334. 

(6)  The  Mttlement  was  dated  long  before  the  passing  of  the  apportionment  act,  4  and  5  WilL 
4.  c.  22. 

(e)  The  following  sections  of  the  25  Geo.  2  (for  conyerting  the  several  annuities  therein  men* 
Uoned  into  several  joint  stocks  of  annuities,  transferrable  at  the  Bank  of  England,  to  be  oharged 
en  the  sinking  fund,  and  also  for  consolidating  the  several  other  annuities  therein  mentioned  into 
wreral  joint  stocks  of  annuities  transferrable  at  the  South  Sea  House)  were  referred  to  by  Mr. 
Tamer.    **  And  be  it  further  enacted  that,  from  and  after  the  said  24th  day  of  June,  1752,  all  the 
said  BSTeral  and  respective  principal  sums  transferrable  at  the  Bank  of  England  as  aforesaid, 
amounting,  in  the  whole,  to  the  sum  of  8,200,000/.,  as  also  such  sum  or  sums  of  money  as  shall  or 
may  be  made  payable,  to  the  Governor  and  Company  of  the  Bank  of  England,  for  the  charges  of 
maaagement,  shall  be  and  are  hereby  charged  and  chargeable  upon  the  said  sinking  fund,  and  shall 
hi  i99ued  and  paid,  half  yearly,  on  the  5th  day  of  January  and  the  5ih  day  of  July  in  every  year, 
out  of  the  surplus  fuuds  and  other  duties  and  revenues  composing  the  said  sinking  fund,  and  shall 
be  deemed  and  taken  to  be  charges  and  incumbrances  thereupon  until  redemption  thereof  by  Par- 
liament, subject,  nevertheless,  to  such  charges  and  incumbrances  as  are  already  made  thereupon 
^  Paitiaroent ;  and  the  Commissionexs  of  the  Treasury,  or  any  three  or  more  of  them  now  being, 
or  the  High  Treasurer  or  Commissioners  of  the  Treasury  of  His  Majesty,  his  heirs,  or  suceeasors 
for  the  time  being,  without  any  further  or  other  warrant  to  be  sued  for,  had  or  obtained  in  that  be- 
half, shall  and  may,  from  time  to  time,  issue  the  same  at  the  respective  half  yearly  or  other  days 
^ffsymsnt,  whereon  the  same  shall  become  due  and  payable  at  the  said  receipt  of  Exchequer,  to 
the  fint  or  chief  cashier  or  cashiers  of  the  Governor  and  Company  of  the  Bank  of  England,  and 
their  saecessors  for  the  time  being,  by  way  of  impress  and  upon  account,  for  the  purposes  above 
mentioned ;  and  that  all  and  every  such  cashier  or  cashiers  to  whom  the  said  money  shall  from 
time  to  time  be  issued,  shall,  without  delay,  apply  and  pay  the  same  accordingly,  and  render  his 
aecoQnt  thereof  according  to  the  due  course  of  the  Exchequer.    And  be  it  further  enacted  that, 
^  and  after  the  a«d  10th  day  of  Octi^Mr,  1752,  all  the  said  sererml  and  re^MCtire  annuities 
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[*1 90]  *Mr.  Knight  Bruce  for.  Mrs.  Paton»  said  thai  il  was  clear  that,  as 
[*191]  against  the  trustees  of  the  settlement,  Mr.  *Paton  mij^hi  have  remoT- 
ed  the  fixtures  from  the  house :  that  stoves,  &c.  were  a  very  impoit- 
ant  part  of  the  furniture  of  every  house ;  and  that  a  person  taking  a  ready 
furnished  house,  would  be  much  surprised  to  find  it  unprovided  with  those 
articles:  that  rent  and  other  periodical  pa]rments  were  not  fully  due  until 
the  end  of  the  day  which  the  party  liable  had  to  pay  them  in,  Norris  y. 
Harri8(m.{a) 

The  Vice-Chancellor  : — If  Mr.  Paton  had  thouglft  fit  to  say  that  he 

would  remove  the  stoves,  d&c.  from  the  house,  the  trustees  ^of  the  settlement 

could  not  have  obtained  an  injunction  to  prevent  him  from  removing 

[*192]    them.    They  were  fixed  to  *the  house  in  this  sense,  namely,  that  it 

was  at  his  option  to  remove  them  if  he  thought  proper  so  to  do : 

but  they  are  not  the  less  furniture  because  they  were  fixed  to  the  honse.(i) 

With  respect  to  the  dividends  of  the  stock  which  became  due  aa  the  6th 
of  July,  1837,  the  day  of  Mr.  Paton's  death,  I  am  of  opinion  that  as  he  might 
have  received  those  dividends,  on  applying  to  the  bank,  at  any  time  on  that 
day,  they  now  form  part  of  his  personal  estate. 

Declare  that  Mrs.  Paton  is  entitled  to  the  income  of  the  fixture  fund 

tnosferrable  at  the  Bank  of  England,  amonnting,  in  the  wholoi  to  the  aum  of  17,571,5731. 16f.  Ad* 
at,  also,  such  sum  or  sums  of  money  aa  shall  or  may  be  made  payable  to  the  Governor  and  Com. 
pany  of  the  Bank  of  England  for  the  chargei  of  management  of  the  aaid  annuitiea,  shall  be  and 
they  are  hereby  charged  and  chargeable  upon  the  said  sinking  fund,  and  shall  be  iwued  andpnii, 
half  yearly,  on  th£  5th  day  of  April,  and  the  10th  dvy  of  October  in  every  year,  out  of  the  suplnt 
funds  and  the  other  duties  and  revenues  composing  the  said  sinking  fund,  and  shall  be  deemed 
and  taken  to  be  charges  and  Incumbrances  thereupon  until  redemption  thereof  by  Pariiament, 
subject,  nevertheless,  to  such  charges  and  incumbrances  as  are  already  made  thereupon  by  Pariia- 
ment; and  the  Commiasioners  of  the  Treasury,  or  any  three  or  more  of  them  now  being,  or  ths 
High  Treasurer  or  Commissioners  of-the  Treasury  of  His  Majesty,  his  heirs  or  successors  for  the 
time  being,  without  any  further  or  other  warrant  to  be  sued  for,  had  or  obtained  in  that  behalf, 
shall  and  may,  from  time  to  time,  iseue  the  tame  at  the  reepeetive  half  yearly  or  other  daye  cf 
payment  whereon  the  same  shall  become  due  or  payable,  at  the  said  receipt  of  Exchequer,  to  (he 
firpt  or  chief  cashier  or  cashiers  of  the  Governor  and  Company  of  the  Bank  of  England,  and  their 
successors  for  the  sime  being,  by  way  of  impress  and  upon  account,  for  the  purposes  aforementioned ; 
and  that  all  and  every  such  cashier  or  cashiers  to  whom  the  said  moneys  shall  be  issued  shall,  from 
time  to  time,  without  delay,  apply  and  pay  the  same  accordingly,  and  render  his  account  thereof 
according  to  the  due  course  of  the  Exchequer.*' 

(a)  2  Madd.  268. 

(6)  In  Kelly  v.  Powlet,  Amb.  605,  the  Master  of  the  Rolls  said :  "  the  word  <  household  forai« 
ture*  has  as  general  a  meaning  as  possible.  It  is  incapable  of  a  definition.  It  is  capable  only  of  a 
description.  It  comprises  everything  that  contributes  to  the  use  or  convenience  of  the  householder, 
or  ornament  of  the  house."  See  also  Cole  v.  Fitzgerald,  I  Sim.  &  Stu.  189  ;  and  3  Ross.  301. 
[Plate,  in  family  use,  falls  within  the  denomination  of  *'  household  furniture,"  Bunn  v.  Winthrop, 
I  Johns.  Ch.  Rep.  3.')8.  As  to  what  is  included  under  a  gift  of  "  farming  stock,"  see  Vaisey  v. 
Reynolds,  5  Russ.  12.  In  Attorney  General  v.  Harley,  5  id.  173,  it  became  necessary  to  iaqaire 
into  the  meaning  of  certain  articles  of  female  ornament,  as  jewels,  trinketa,  necklaces,  peaihi,  &c  t 
in  the  construction  of  certain  testamentary  papers,  in  which  the  testatrix  disposed  of  numerous 
articles  of  such  and  similar  descriptions.] 
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daring  her  widowhood ;  and  that  the  dividends  of  the  etock  which  became 
due  on  the  day  of  Mr.  Paton's  decease,  belong  to  his  residuary  personal 
estate. 


*BiCKF0RD  V.  Skewes.  [*193] 

1839 ;  29th  Jane.— Contempt ;  Trial. 

tlie  plaintiSr  obtained  an  injunction,  with  a  direction  to  try  his  right  in  an  action.  A  year  after* 
wards  and  shortly  before  the  spring  assixes,  the  defendant  moved  that  the  plaintiff  might  proceed 
to  trial  at  thaw  assises,  or  that  the  injunction  might  be  diasolred.  The  court  tefosed  the  motion, 
with  costs,  bnt  intimated  that  it  szpected  the  plaintiff  to  go  to  trial  at  the  next  sommer  assises. 
The  defendant  being  in  contempt  for  non-paymont  of  the  costs  of  the  motion,  the  plaintiff,  shortly 
before  summer  asstxes,  moved  to  defer  the  trial  until  the  defendant  should  have  to  clear  his  con- 
tempt.   Motion  refused. 

This  was  a  suit  lo restrain  the  infringement  of  a  patent;  and  the  plaintiff 
had  obtained  an  injunction  for  that  purpose,  subject  to  his  bringing  an  action 
to  try  the  validity  of  his  patent.  The  plaintiff  accordingly  commenced  his 
action  ;  but  suffered  more  than  a  year  to  elapse  without  going  to  trial :  in 
consequence  of  which  the  defendant  shortly  before  the  last  spring  assizes, 
moved  the  Vice-Chancellor,  and  afterwards  the  Lord  Chancellor,  that  the 
plaintiff  might  be  compelled  to  go  to  trial  at  the  then  ensuing  assizes,  or  that 
the  injunction  might  be  dissolved.  But  those  learned  Judges  sucx^essively  re- 
fused the  motion,  with  costs,  on  the  ground  that  the  defendant  himself  had 
been  guilty  of  laches,  in  not  applying  earlier  to  the  coiut.  The  Lord  Chan* 
cellor,  however,  intimated  that  the  court  would  expect  the  plaintiff  to  try  his 
action  at  the  next  summer  assizes. 

The  defendant  being  in  contempt  for  the  non-payment  of  the  costs  of  that 
motion,  the'  plaintiff  now  moved  that  all  proceedings  in  the  action  might  be 
stayed,  or  that  he  might  be  at  liberty  to  defer  proceeding  to  trial,  until  the 
defendant  should  have  paid  the  costs. 

Mr.  Knight  Bruce  and  Mr.  Roupell,  in  support  of  the  motion : — 
In  Wilson  v.  Bales,{a)  the  Lord  Chancellor  says :  *"  the  question  has  [•194 
also  been  raised,  indirectly,  in  other  cases :  in  those  cases,  1  mean,  in 
which,  the  plaintiff  being  in  contempt,  the  defendant  has  applied  to  the  court 
to  stay  further  proceedings  until  the  costs  of  the  contempt  shall  have  been 
paid.  If  the  circumstance  of  a  plaintiff  being  in  contempt,  of  itself,  puts  an 
end  to  his  power  of  proceeding,  that  would  be  an  unnecessary  and  useless 
step  on  the  defendant's  part.  Instead  of  that,  the  defendant  would  be  content 
to  remain  passive  and  quiescent.  Such,  however,  is  not  the  course  taken  by 
parties  litigant,  or  sanctioned  by  the  practice  of  the  court :  the  course  is  for 
the  court,  upon  a  motion  for  that  purpose,  and  not  before,  to  make  an  order 
staying  the  proceedings  until  the  plaintiff  has  paid  the  prior  costs ;  that  is  to 

1«)  3  Myi.  &  Cr.  903. 
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say,  it  makes  a  special  order."    Here  the  party  moving,  is  the  plaintiff:  but 
it  is  immaterial  whether  the  motion  is  made  by  the  plaintiff  or  by  the  defend* 
ant.    We  contend,  that  what  is  laid  down  by  the  Lord  Chancdior.  in  WU' 
sonr.  BdteSf  and  in  the  cases  of  Eddowes  t.  Neville  and  Price  v.  Dalion^(a) 
which  his  Lordship  proceeds  to  cite,  are  express  authorities  for  granting  the 
present  application.    The  plaintiff  is  bound  to  go  to  trial  at  the  next  assizes ; 
and  is  it  right  that  the  defendant  should  have  the  benefit  of  the  obligatioa 
imposed  on  the  plaintiff,  by  the  Lord  Chancellor's  order,  before  he  has 
obeyed  that  order,  on  his  fpart,  by  paying  the  plaintiff  the  costs  of  the 
motion  ? 
Mr.  Jacob  and  Mr.  Beihellf  for  the  defendant : — ^Lord  Bacon's  orier  di- 
recting that  they  that  are  in  contempt,  are  not  to  be  here,(&)  has  been 
[*196]   considerably  modified  in  modem  times.    In  King  T.  Brf/ant{c)  *the 
Lord  Chancellor  says :  "  the  court  will  not  hear  a  party  in  contempt, 
coming  himself  into  court  to  take  any  advantage  of  proceedings  in  the  cause; 
but  such  a  party  is  entitled  to  appear  notwithstanding,  and  resist  any  pro- 
ceedings taken  against  him :  and  it  would  be  a  very  easy  way  of  evading 
that  rule,  if  his  adversary,  instead  of  giving  him  notice,  were  to  avoid  serving 
him,  and  then  to  say  that  he  could  not  take  advantage  of  the  rule  in  order  to 
impeach  the  previous  proceedings.    However,  there  is  no  such  practice." 
In  Wilson  v.  Batesy  it  was  decided  that  a  plaintiff  is  entitled  to  sue  out  an 
attachment  against  a  defendant  for  want  of  answer,  although  he  is  himself,  in 
custody  for  a  contempt  in  non-payment  of  costs.    In  Eddowes  v.  Neville  and 
Prtce  V.  Dalton,  the  proceedings  sought  to  be  stayed,  were  proceedings 
against  the  parties  making  the  applications.    Here  the  proceeding  sought  to 
be  stayed,  is  a  proceeding  commenced  by  the  party  making  the  application, 
and  which,  consequently,  is  under  his  control.    This  court  has  no  jurisdic- 
tion to  grant  the  application.    The  proceeding  to  which  it  relates,  is  not  a 
proceeding  in  equity ;  nor  is  it  an  action  or  an  issue  directed  by  the  court: 
the  court  could  not  commit  the  defendant,  if  he  were  to  nonpros  the  action 
or  carry  the  record  down  to  trial.    There  is  no  authority  or  precedent  for  the 
motion. 

Mr.  Knight  Brtice^  in  reply  : — If  a  party  is  in  contempt  for  disobeying  an 
order  of  the  court,  he  cannot  do  any  act  to  compel  his  adversary  to  proceed. 
If  the  defendant,  when  he  moved  to  dissolve  the  injunction,  had  been  in  con- 
tempt, he  could  not  have  been  heard.  The  refusal  of  his  motion  was  clogged 
with  a  condition  which  he  could  not  have  obtained,  had  he  been  in 
[*196]  contempt.  As  he  is  now  in  contempt,  is  he  in  a  ^situation  to  enforce 
the  performance  of  that  condition  ?  The  court  having  said  that  it  ex- 
pects the  plaintiff  to  go  to  trial  at  the  next  assizes,  it  is  necessary  for  him  U> 
obtain  the  sanction  of  the  court  for  postponing  the  trial.  The  jurisdiction  of 
the  court  over  the  action,  is  as  complete  as  if  it  had  been  an  action  or  an  issue 

(a)  3  MyL  4l  Cr.  903  and 904.  {h)  BeasuOid.  35.  (e)  3  MyL  itCtA^S. 
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dixected  by  the  court ;  and,  if  the  defendant  clears  his  contempt,  the  court 
may  ceimpose  the  ecmdition. 

Thk  y  icB-CHAjfCBLLOR : — ^l^he  motion  now  before  me,  is  one  of  the  first 
impiession. 

A  party  who  is  in  contempt,  may,  at  any  time,  clear  his  contempt[l]  At 
the  time  when  the  Lord  Chancellor's  order  was  made,  the  defendant  was  not 
in  contempt.  That  order  is  still  in  full  force ;  and  I  cannot  understand  how 
the  circumstance  that  the  defendant  has  subsequently  come  into  contempt, 
can  give,  to  the  plaintiff,  the  right  to  postpone  the  trial  of  his  action,  which 
to  a  certain  extent,  he  is  under  an  obligation  to  try.  The  defendant  may, 
perhaps,  clear  his  contempt  before  the  trial :  but  whatever  may  be  the  cir-' 
ctmistances  of  the  defendant,  the  order  of  the  court  niust  remain  as  it  is. 

Although  the  cases  cited  afford  some  countenance  for  this  application,  I 
cannot  think  that  they  warrant  it ;  and  therefore,  I  shall  refuse  the  motion 
without  costs. 


♦Woods  v.  Woods.  1*197] 

1^39 ;  2d  and  6th  July. — Impertiaence ;  Pleading ;  Supplemeuial  Bill ;  Exception ;  Report ;  Im- 
pertinence. 

A  WU  was  filed  against  A.»  to  set  aside  a  purchase  made  by  him,  on  the  ground  of  fraud.  A.  died 
liter  &mg  his  answer.  Tbe.plaintifFthen  filed  a  supplemental  bill  against  A.'8  devisees,  stating 
the  alfegations  in  the  original  bUl,  and  scTeral  passages  ia  the  answer*  some  of  which  were  stated 
by  way  of  pretence,  and  chaiges  were  founded  upon  them.  Held  that  the  supplemental  bill  was 
net  impertinent 

Tlie  Master  haiing  allowed  all  the  exceptions  taken  to  a  bill  for  impertinence,  the  plaintiif  took 
one  geneml  exceptiott  to  the  report,  alloglng  that  the  MasUr  ought  not  to  have  found  the  bin 
ifflpeittttent  ia  aH  the  pofaita  excepted  to.  The  exception  will  be  supported,  if  the  eonit  thanks 
that  the  Master  ought  to  have  allowed  one  of  tho  exceptions. 

This  case  came  befoie  the  court  upon  an  excefytion,  taken  by  the  plain- 
tiffs, to  a  report  of  Master  Doudeswell,  finding  that  the  bill  in  this  cause  was, 
impertinent  in  all  the  points  excepted  to  by  the  defendants. 

The  plaintiffii  were  the  children  of  Robert  Woods  deceased.  In  October, 
1835,  they  filed  a  bill  against  Elizabeth  Hulme,  the  trustee  for  sale  of  their 
Iftte  father's  leal  estates  under  his  will,  and  against  Thomas  Woods,  the  pur- 
chaser of  those  estates,  for  the  purpose  of  setting  aside  the  purchase  on  the 
ground  of  fraud.  Thomas  Woods  put  in  his  answer  to  the  bill ;  and,  shortly 
afterwards,  the  plaintiffs  senred  a  notice  of  moticNi  for  the  production  of  cer- 
tain deeds  and  other  documents  admitted  by  him  to  be  in  his  custody ;  but, 
before  the  motion  was  made,  Thomas  Woods  died.  Upon  his  death  the 
dddren  of  Robert  Woods  filed  a  bill  against  the  devisees  and  executors  of 

[1]  Theogh  an  outlaw  cannot  come  into  court  to  eftabliiih  a  demand,  yet  he  may  Apply  to  the 
coort  to  set  aside  an  attachment  which  haa  been  irreipilaiiy  ivued  against  him.  Hnnkins  ▼.  HM^ 
1  Bar.  73. 
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Thomas  Woods^  and  also  against  Elizabeth  Hulme,  staliDg  that,  in  or  about 
the  month  of  October,  1836,  the  plaintiffs  exhibited  thdr  original  bill  against 
Thomas  Woods  and  Elizabeth  Hulme,  which  staled,  as  the  facts  were,  that 

&c.    The  bill  then  set  forth  the  whole,  or  nearly  so,  rf  die  con* 
[*198]    tent8(a)  of  *the  original  bill,  the  proceedings  which  had  taken  place 

in  the  original  suit,  and  the  will  and  death  of  Thomas  Woods.  It 
then  alleged  as  follows :  ^  and  yonr  orators  and  oratrizes  are  advised  that  the 
said  suit  having  so  become  disfective  and  abated  by  the  death  of  the  said  de- 
fendant, Thomas  Woods,  they  are  entitled  to  have  the  same  or  the  like  te- 
lief,  in  respect  of  the  several  matters  in  the  said  original  bill  menticHied,  as 
against  the  several  defendants  hereto,  as  the  personal  and  real  representatives 
of  the  said  Thomas  Woods,  entided  to  or  interested  in  his  real  and  personal 
estate  under  his  will,  by  means  of  a  bill  of  supfrfement  in  the  nature  of  a  bill 
of  revivor,  or  otherwise,  as  they  would  have  been  entitled  to  have  as  against 
the  said  Thomas  Woods  himself  if  living ;  and  that  they  are  entitled  to  the 
benefit  of  the  discovery,  disclosures  and  admissions  made  by  the  said  answer 
of  the  said  defendant  Thomas  Woods,  and  to  have  relief,  in  respect  of  socli 
several  matters  and  things  so  disclosed  and  stated,  as  if  the  same  had  been 
originally  known  to  your  orators  and  oratrixes,  and  had  been  inserted  in  the 
said  original  bill,  originally  or  by  way  of  amendment  thereof;  and  they  claim 
the  full  benefit  of  the  said  answer,  whereunto,  in  case  oi  need,  reference  is 
hereby  made ;  and  your  orators  and  oratrixes  show  that,  in  and  by  the  said 
answer,  are  set  forth  divers  matters  and  things  of  which  they  were,  at  the 
time  of  the  filing  of  their  said  original  bill,  altogether  ignorant,  and  in  respect 
of  which,  but  for  the  death  of  the  said  Thomas  Woods,  they  would,  upon  a 
production  and  inspection  of  the  documents  relating  thereto,  have  amended 
their  said  bill,  and,  amongst  others,  the  matters  and  things  hereinafter  set 
forth,  and  which  are  herein  stated  and  set  forth  for  the  purposes  of  this  suit, 

sulrject,  however,  to  the  verification  thereof,  upon  production  and 
[*199]    inspection  of  the  said  deeds  and  ^documents  relating  thereto,  when 

obtained  from  the  said  deftoidants." 
I'he  bill  then  stated  as  follows:  *'That,  by  the  said  answer  of  the  said 
Thomas  Woods,  it  is  stated  that  the  said  Robert  Woods,  by  an  indenture 
bearing  date  the  5th  dily  of  January,  1781,  conveyed  certain  parts  of  his  real 
estates  to  William  Burton  and  his  heirs,  for  securing  the  sum  of  1000/.  and 
interest :  and  that  it  is  thereby  further  stated  that  certain  other  parts  of  the 
real  estates  of  the  said  Robert  Woods  were  purchased  by  him  of  Geoi^ 
NichoU  and  Philiipa  his  wife :  and  further  that  it  is,  by  the  said  answer,  al* 
leged  that,  for  the  purpose  of  enabling  the  said  Robert  Woods  to  complele 
the  said  purchase,  he  was  desirous  of  raising  the  sum  of  1 6002.  upon  the  se. 
curity  of  the  said  premises  so  by  him  purchased  of  George  Nichdl  and  Philiipa 
his  wife ;  and  further  that,  in  consequence,  indentures  of  lease  and  release^ 

(«)  The  coDienU  90  set  forth  filled  seven  brief  efaeeti,  and  were  the  fubjeet  of  Uie  ni  &ai  ex* 
crpciont  in  the  Master's  office.    The  sn^ilcinental  bill  oocaped  thirty- nine  brief  sheets. 


CASUS  [M  CUANCKRY.  201 


1839.— Woods  ▼.  Woods. 


bearing  date  lespectiTtlythe  2i8t  and  2Sd  days  of  June,  1786,  were  duly  made 
«nd  executed  between  and  by,  6cc.^    The  bill  then  set  forth  the  names  of  the 
parties  to  the  lecitds  and  the  operative  part  of  the  release,  by  which  the  pre- 
mises purchased  by  Robert  Woods  of  NichoU  and  wife,  were  conveyed  to 
Elizabeth  Clabon  for  the  term  of  1000  years,  fix  securing  the  repayment  of 
the  15002.  which  Robert  Woods  had  borrowed  of  lier,  and,  subject  thereto, 
to  Robert  Woods  in  fee.    The  bill  then  proceeded  as  follows :  ^  And  further 
that  it  is,  by  the  said  answer,  alleged  that,  in  the  laonth  of  November,  1785, 
the  said  Robert  Woods  borrowed  the  further  sum  of  1000/.  from  Richard 
Purvis,  and,  for  securing  the  same  sum  and  interest,  indentures  of  lease  and 
release,  hearing  date  respectively  the  1st  and  2d  days  of  July,  1786, 
were  duly  made  and  executed,  the  said  indenture  *of  release  being    [^^200] 
nade  and  executed  between  and  by,  d&c.*'    The  bill  then  set  forth  the 
names  of  the  parties  to,  the  recitals  and  the  operative  part  of  the  release,  by 
which  Robert  Woods  conveyed  certain  parts  of  his  real  estates  which  he  had 
puidiased  of  William  Ijark,  to  Purvis  in  fee,  by  way  of  mortgage  for  seciu*- 
iiig  the  repayment  of  the  10002.  and  interest.    The  bill  then  proceeded  thus : 
'^Aad  further  that  it  is,  by  the  said  answer,  stated  that  the  said  sums  of  1000/., 
1500/.,  and  1000/.,  remained,  at  the  time  of  the  death  of  the  said  Robert 
Woods,  due  upon  the  security  of  the  said  hereditaments  charged  therewith  ; 
and  farther  that  it  is,  by  the  said  answer,  admitted  that  the  said  Robert  Woods 
died  on  the  14th  day  of  November,  1788,  and  that  he  left  his  said  widow  and 
children  him  surviving,  as  iu  the  said  original  bill  mentioned;  and  that  he 
duly  made  and  published  his  last  will  and  testament  of  such  date,  and  in 
such  words  and  figures  as  iu  the  sdd  original  bill  set  forth ;  and  that  the  said 
viil  was  duly  proved  in  the  court  of  the  Archdeaconry  of  Suffolk  by  him  the 
said  defendant  Thomas  Woods  and  the  said  Elizabeth  Hulme ;  and  that  he 
did  take  upon  himself  the  execution,  and  that  he  did,  accordingly,  together 
vith  the  said  Elizabeth  Hulme,  act  in  the  execution  of  the  trusts  of  the  said 
will ;  but  it  is  thereby  denied  that  he  acted  principally  or,  in  any  respect,  ex* 
clusirely  of  the  said  defendant  Elizabeth  Hulme,  in  the  execution  of  the  trusts 
thereof:  and  further  that  it  is,  by  the  said  answer,  alleged  and  pretended  that 
the  debts  of  the  said  Robert  Woods,  at  the  time  of  his  death,  amounted  to  the 
sum  of  6262/.  16^.  11^  so  far  as  the  said  defendant  hAd  been  able  to  ascertain 
the  same,  exclusive  of  the  said  sum  of  1600/.  due  to  the  said  Elizabeth  Clabon ; 
&nd  that  the  value  of  his  property  applicable  to  pay  such  debts,  did 
not  exceed  the  sum  of  3666/. :  and  further  that  it  is,  by  the  said  *an-    [*201  ] 
swer,  alleged  and  pretended  that  the  said  Elizabeth  Hulme  was,  in 
the  year  1789,  desirous  that  the  said  defendant  Thomas  Woods  should  pur. 
chaae  the  real  estates  of  the  said  Robert  Woods,  and  that  he  should  have  the 
suae  conveyed  to  him  at  a  fair  value,  in  order  that  the  puichase  money 
should  be  applied  towards  payment  of  the  said  testator's  debts ;  and  further 
that  it  is,  by  the  said  answer,  alleged  and  pretended  that  it  was  settled  that 
the  aaid  defendant  should  pay  for  the  said  estates  the  sum  of  6580/..  subject 
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nevertheless  to  the  deduction,  out  of  such  purchase  money,  of  the  aonount  of 
the  said  mortgages :  and  further  that  it  is,  by  the  said  answer,  alleged  that  a 
conveyance  of  the  said  estates  was  thereupon  made  and  executed  to  the  said 
defendant  Thomas  Woods  in  the  manner  next  h^einafier  set  forth,  that  is  to 
say,  that  such  conveyance  was  made  by  indentures  of  lease  and  release^  the 
said  indenture  of  release  bearing  date  the  lOth  day  of  Octoher,  1789,  and 
being  duly  mode  and  executed  between  and  by  the  said  Elizabeth  Hulme 
therein  described  as  of,  d&c."  The  bill  then  set  forth  the  names  and  descrip- 
tions of  the  other  parties  to,  and  the  recitals  and  the  operative  part  of  the  release: 
and  then  followed  these  words :  ''  However  although  the  said  indenture  of 
release  is  stated  to  bear  date  the  10th  day  of  October,  1789,  yet  it  is,  by  the 
said  answer,  admitted  that  such  conveyance  was  not,  in  fact,  executed  by 
the  said  EliSEabeth  Hulme  until  the  17th  day  oi  February,  1791 :  and  your 
orators  and  oratrixes  charge  ha  t  the  contents  of  the  said  indenture  of  release 
of  the  10th  day  of  October,  1789,  are  imperfectly  and  insufficiently  and  alse 
delusively  set  forth  in  the  said  answer ;  neither  did  the  said  Thomas  Woods 
thereby  account  for  the  same ;  and  your  orators  and  oratrixes  expressly  crave 
reference  thereto  when  discovered  and  produced  by  the  defendants, 
[*202]  in  the  possession  or  power  of  whom,  *or  some  of  whom,  the  said  in- 
denture of  release  or,  if  not,  some  copy  thereof  now  is  or  ought  to  be :  and 
your  orators  and  oratrixes  further  show  that  it  is,  by  the  said  answer,  alleged 
that  the  said  Thomas  Woods  had,  since  the  month  of  October,  1789.  been  in 
possession,  by  himself  and  his  tenants,  of  the  said  hereditaments  and  pre- 
mises, with  the  exception,  of  certain  particulars  therein  mentioned  to  have 
been  since  sold  by  the  said  defendant  Thomas  Woods,  and  such  parts  of  the 
old  inclosed  lands  as  were  esEchanged  for  other  lands  under  an  award  made  in 
the  year  1905,  pursuant  to  the  provisions  of  the  inclosure  ect  therdn  men* 
tioned,  and  with  the  exception  also  of  certain  other  hereditaments,  part  of  the 
real  estates  of  Robert  Woods  (which,  it  is  thereby  alleged,  were  not  included 
in  tlie  said  purchase  made  by  the  said  defendant  Thomas  Woods,  although 
the  same  were  included  in  the  said  conveyance  to  him,  and  which,  it  is  there- 
by alleged  and  pretended,  were  sold  by  the  said  Elisabeth  Hulme,  and  that 
she  received  the  purchase  money  for  the  same,)  and  that  the  said  defendant 
Thomas  Woods  claimed  to  be  absolutely  entitled  to  the  said  hereditaments 
and  premises  save  as  before  mentioned.''(a) 

"  However  your  orators  and  oratrixes  hereby  cbaj^  and  humbly  submit 
that  the  said  indentures  of  lease  and  release  dated  October,  1789,  under  which 
the  said  defendant  Thomas  Woods  so  claimed  to  be  entitled  as  aforesaid, 
were  and  are,  under  the  circumstances  and  for  the  reason  in  the  said  original 
bill  and  herein  appearing,  fraudulent ;  and  that  the  same  ought  to  be  held 
and  treated  as  fraudulent,  null  and  void  to  all  intents  and  purposes." 

(«)  The  above  aUegations  from  the  amrwer  of  Thoroaa  Woods,  were  the  rabject  of  eight  orib« 
ciccptioofi  before  the  Master,  beginning  with  the  7th  and  ending  with  the  14th. 
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The  Ull  then  set  forth  yanous  other  allegations,  in  Thomas    [*203] 
Woods'  answer,  as  pretences  made  by  him  and  the  defendants ; 
and  those  allegations  were  followed  by  charges  contradicting  or  invalidating 
them.    The  charges  related  to  matters  prior  to  the  filing  of  the  original  bill, 
and  formed  the  subject  of  ttie  15th  and  ten  following  exception  in  the  Master's 
office. 

The  bill  then  asked  that  the  defendants  might  answer  all  and  singular  the 
matters  thereinbefore  contained  and  set  forth ;  and  it  interrogated,  particu- 
larly, to  all  the  allegations  and  chaises,  except  those  taken  from  the  original 
bill,  as  to  which  it  asked,  merely,  whether  that  bill  did  not  contain  such  state- , 
ments,  chai^ies  and  prayer  as  thereinbefore  mentioned. 

The  prayer  of  the  bill  was  as  follows :  '*  that  the  said  defendants  may  an- 
swer the  premises  and  that  it  may  be  declared,  by  and  under  the  decree  of 
this  honorable  court,  that  your  orators  and  oratrixes  are  entitled  to  the  full 
benefit  and  advantage  of  the  said   originjd  bill  and  suit  against  the  said 
Thomas  Woods  deceased,  and  to  have  the  same  or  the  like  relief,  in  respect 
of  the  several  matters  and  things  in  the  said  original  bill  and  hereinbefore 
contained,  as  against  the  said  several  defimdants  as  claiming  or  entitled  under 
tbe  said  will  of  the  said  Thomas  Woods,  or  otherwise  as  representing  him 
and  his  real  and  personal  estate,  as  your  orators  and  oratrixes  would  have 
been  entitled  to,  under  the  said  original  bill,  against  the  said  Thomas  Woods, 
if  he  bad  been  living ;  and  that  this  bill  may  be  taken  as  a  bill  of  revivor, 
and  as  a  suiq>lemental  bill  in  the  nature  of  a  bill  of  revivor,  to  the  said  origi- 
nal bill,  or  otherwise  together  with  the  said  original  bill ;  and  that 
such  relief  may  be  given  thereupon  as  may  be  ^necessary  for  the  in-    [*204J 
terest  of  your  orators  and  oratrixes ;  and  that  your  orators  and  ora- 
trixes may  accordingly  have  such  relief,  in  respect  of  the  said  fraudulent  and 
pretended  purchase  of  the  said  hereditaments  and  premises  by  the  said  Tho- 
mas Woods,  as  is  prayed  by  tl^  said  original  bill ;  and,  in  particular,  that 
tbe  said  indenture  of  the  lOth  ofUctober,  1789,  may  be  decreed  to  be  deliver- 
ed up,  by  the  said  defendants,  to  be  cancelled ;  and  that  the  defendants  may 
be  decreed  to  produce  and  deliver  up  all  tide  deeds  belonging  to  the  said 
hereditaments  and  premises  in  their  possession  or  power,  and  also  to  concur 
in  all  such  oonveyances  as  may  be  necessary  for  the  purposes  of  the  relief  by 
the  said  original  bill  and  hereby  prayed ;  and  that  all  such  accounts  as  are, 
by  the  said  original  bill,  prayed  to  be  taken  as  against  the  said  Thomas 
Woods,  and  all  such  further  and  other  accounts  as  may  be  necessary  for  the 
full  compensation  and  relief  of  your  orators  and  oratrixes  in  the  premises, 
may  be  directed  to  be  taken  against  the  said  defendants  respectively,  as-  the 
case  may  require  :"  that  the  personal  estate  of  Thomas  Woods  might  be  ap- 
plied in  payment  of  what  should  be  found  due  to  the  plaintiffs :  that  the  de- 
fendants might  admit  assets  of  Thomas  Woods,  or  that  the  usual  accounts 
might  be  taken  of  his  personal  estate ;  that,  if  necessary,  his  real  estates  might 
te  applied  in  payment  of  what  should  be  found  due  to  the  plaintiffs ;  that  an 
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account  might  be  taken  of  the  renig  of  the  hereditamoits  and  premises  to 
which  the  bill  related,  which  had  been  received  by  the  defeadants  since  the 
death  of  Thomas  Woods ;  that  the  defendants  mi^t  be  restniued  from 
selling:,  mortgaging,  d&c.  those  hereditaments ;  that  a  receiTer  might  be  ap* 
pointed  of  the  rents  thereof;  and  that  the  trusts  of  Robert  Woods'  will  might 

be  carried  into  execution. 
[*206]        *The  bill  then  prayed  for  the  injunctioui  and  for  a  subpoena  com- 
manding all  the  defendants  to  appear  to  and  answer  the  bill,  and  to 
abide  by  and  perform  such  order  and  decree  as  the  court  should  make  in 
the  premises :  but  it  did  not  pmy  for  a  subpoena  to  revive  the  original  suit. 

The  defendants,  except  FUizabeth  Hulme,  took  twenty-five  exceptioDs, 
to  the  bill  for  impertinence :  and  the  Master  allowed  all  the  exceptions. 

The  following  reasons  were  assigned  by  the  Master  for  his  report : — ''  It  is 
contended,  in  this  case,  that  a  considerable  part  of  the  bill  is  impertinent, 
inasmuch  as  it  unnecessarily  states  various  parts  of  the  original  b|ll  and  of 
the  answer  that  has  been  filed  by  the  deceased  defendant ;  and  inasmuch  as 
it  also  states  various  matters  which  are  not  matters  of  supplement,  and 
which,  if  stated  at  all,  ought  to  have  been  stated  by  amendment  to  the  origi- 
nal bill. 

"  The  six  first  exceptions  relate  to  what  are  considered  the  unnecessary 
statements  of  the  original  bill ;  and  the  eight  next  relate  to  the  statements  of 
the  answer ;  and  the  rest,  to  what  is  contended  not  to  be  matter  of  supple- 
ment Some  discussion  took  place  as  to  what  is  the  proper  designation  of 
of  the  bill  in  question :  but,  whether  it  is  to  be  considered  as  a  bill  of  revivor 
and  supplement,  or  as  an  original  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement,  or  as  a  supplemental  bill  in  the  nature  of  an  original  bill,  I  am  of 
opinion  that  it  was  not  necessary  to  set  out  the  statements  contained  in  the 
original  bill  and  answer.  /The  facts  stated  in  the  original  bill,  are, 
[*206]  indeed,  put  in  issue ;  but  the  plainti|r  *has  not  thought  it  neoessarf 
to  interrogate  as  to  those  facts ;  nor  cbes  he  pmy  that  the  defendants 
may  answer  the  original  bill ;  but  he  claims  to  be  entitled,  as  I  conceive  he 
is,  to  have  the  benefit  of  the  former  proceedings  and  of  the  admissions  con- 
tained in  the  answer  of  the  deceased  defendant. 

^  If  the  bill  is  to  be  considered  as  a  supplemental  bill,  the  case  alluded  to 
by  Sir  A.  Hart,  in  Molloy's  Reports,(a)  is  an  authority  that  the  statements  of 
the  bill  and  answer  which  have  been  excepted  to,  are  impertinent.  But, 
without  relying  upon  that  authority,  1  am  of  opinion  that,  as.  the  plaintiff  is 
entitled  to  the  benefit  of  the  former  proceedings,  it  was  unnecessary  to  set 
forth  the  statements,  in  the  original  bill  and  in  the  answer,  which  have 
been  excepted  to ;  and  that  they  are,  therefore,  impertinent. 

^  With  respect  to  the  remaining  exceptions,  I  have  had  some  doubt ;  for 
tlMiigh,  in  Seeley  v.  Boehm{b)  it  was  held  that  a  plaintiff  may  statp^  by 

(44  Vol.  3,  p.  as.  (I)  2  Modd.  176. 


CASES  IN  CHANCERY.  208 


1839.— Woods  ▼.  Woods. 


way  of  amendment,  part  of  the  answer  by  way  of  pretences,  yet  I  was  in- 
clined to  think  that  he  might,  when  the  facts  were  not  known  to  him  at  the 
time  when  he  filed  his  original  bill,  set  out  the  statements  of  the  answer,  in- 
a  supplemental  bill,  as  pretences,  and  charge  such  matters  as  he  might 
think  necessary,  for  the  purpose  of  invalidating  such  statements.     Lord 
Redesdale,  in  folio  263,  (edit.  3,)  says  that,  if  any  event  happens  which  alters 
the  interest  of  any  party  or  gives  any  interest  to  any  person  not  a  party,  the 
plaintiff  may  file  a  supplemental  bill  or  bill  of  revivor,  as  the  ease  may  re- 
quire ;  and,  if  he  thinks  some  discovery  necessary  to  support  his 
case,  he  may  'file  a  supplemental  bill  to  obtain  that  discovery.    The    [•207] 
present  bill  is  not  a  bill  of  discovery  merely,  but  is  one  for  relief 
also.    Lord  Redesdale  adds  that  he  may  also  file  a  supplemental  bill  to  put 
in  issue  some  matter  necessary  for  his  case,  when  he  can  not  obtain  permis- 
sion to  alter  his  original  bill  by  way  of  amendment:  and,  in  page  49.  Lord 
Redesdale  says  that,  whenever  the  same  end  may  be  obtained  by  amend* 
ment,  the  court  will  not  permit  a  supplemental  bill  to  be  filed.    If  this  bill 
can  be  amended,  as  I  am  of  opinion  it  can,  the  plaintiff  may  state  the  de- 
fences  set  up  by  the  answer,  by  way  of  amendment,  and  controvert  them  : 
Setky  V.  Boehm.    It  is  stated  that  the  matters  introduced  into  the  bill  and  to 
which  the  latter  exceptions  refer,  were  unknown  to  the  plaintiff  until  the 
putting  in  of  Thomas  Woods'  answer;  but,  in  Colclaugh  v.  Evans,{a)  the 
Tice-Chancellor  said  that  such  a  statement  will  not  make  the  bill  supplemen- 
tal or  show  that  it  is  improper.    I  am,  therefore^  rf  opinion  that  the  whole  of 
these  exceptions  must  be  allowed.^ 

The  exception  taken  to  the  Master^s  report  was  in  the  following  terms  r 
"For  that  the  said  Blaster  hath,  in  and  by  his  said  report,  certified  thai  the 
said  plaintiffs'  bill  in  the  said  report  mentioned,  is  impertinent  in  all  the 
points  excepted  to  by  the  said  defendants.  Whereas  the  said  Master  ou^t 
not  to  have  certified  that  the  said  bill  is  impertinent  in  alt  such  points." 

Mr  Knight  Bruce  and  Mr.  Anderdon,  for  the  plaintiffs,  in  support  of  the 
exception  to  the  report : — If  a  suit  becomes  abated,  the  plaintiff  may, 
if  he  pleases,  abandon  his  original  bill  and  file  an  entirely  *new  bill.    [*208] 
There  is  no  case  in  which  it  has  been  held  that  a  bill  can  be  amend- 
ed as  against  the  devisee  of  the  original  defendant.    The  proceeding  against 
the  devisee,  is  supplemental :  he  cannot  be  compelled  to  answer  to  any 
matters  in  the  original  bill,  to  which  his  testator  has  not  fully  answered.    In 
this  case,  a  new  bill  was  absolutely  necessary ;  and  nothing  has  been  insert- 
ed in  it  which  was  not  necessary  to  make  the  matter  intelligible.    It  is  taken 
for  granted  that  the  plaintiffs  might  have  amended  their  original  bill :  if  that 
^  so,  what  difference  can  it  make  to  the  defendants,  if  the  plaintiffs,  instead 
of  amending:  ^^^tf  biH?  introduce  the  same  matter  into  their  supplemental  bill. 
The  Master  has  applied  a  rule,  applicable  to  one  state  of  circumstances,  to  a 


(a)  AnU9  Tolk  4,  p.  76. 
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totally  difibrent  state  of  circumstances.     Mitford  on  Pleadings,  third  edit, 
pages  55  and  77.    Backhmtse  v.  Middleion.ia) 

Mr.  Jacob  and  Mr.  Koe,  in  support  of  the  Masters'  report : — A  plaintiff  who 
files  a  supplemental  bill,  is  not  at  liberty  to  insert  in  it  all  the  allegations  of 
the  original  bill ;  but  ought  to  introduce  so  much  only  of  that  bill,  as  is  ne- 
cessary  to  ^  show  his  right  to  carry  on  the  suit  against  the  new  defendant 
What  the  Master  has  expunged  in  this  case,  does  not  go  to  the  right  of  the 
plaintiff  to  carry  on  the  original  suit  against  the  devisees  and  executors  of 
Thomas  Woods :  it  is  unnecessary  for  connecting  the  new  defendants  with 
Thomas  Woods.  The  plaintiffs  here  seek  not  only  to  carry  on  the  old  suit, 
but  to  institute  a  new,  concurrent  suit :  so  that  there  will  be  two  suits  going 
on,  concurrently,  for  the  same  purpose :  with  the  additional  advan- 
[*209]  tage  of  examining  witnesses  in  the  second  suit,  after  they  have  *been 
examined  in  the  first  Devaynes  v.  Morris  ;{]b)  Wagstaffy, 
Bryan  ;(c)   Onge  v.  Truelock.{d) 

We  now  come  to  that  part  of  the  supplemental  bill  which  relates  to  state- 
ments introduced  from  the  answer  of  Thomas  Woods.  The  only  legitimate 
purpose  of  a  supplemental  bill,  is  to  bring  new  defendants  before  the  court. 
It  was  not  necessary  to  introduce  the  allegations  in  the  answer,  any  more 
than  the  allegations  in  the  original  bill,  for  that  purpose.  The  original  suit 
determines  jvhat  the  rights  of  the  parties  were  at  the  time  of*  filing  the  ori< 
ginal  bill.  No  new  matter  can  be  introduced,  unless  it  can  be  done  by 
ivay  of  amendment.     Coldough  v.  Evans  j{e)  Mitf.  on  Plead.  53,  65. 

As  the  exception  to  the  report  is  worded,  it  cannot  be  sustained,  if  the 
court  shall  be  of  opinion  that  the  Master  ought  to  have  allowed  any  one  of 
the  exceptions.    Pearson  v.  Knapp  X/)  Moore  v.  Langford.{g) 

Mr.  Knight  Brucoy  in  reply : — Coldough  v.  Evans  was  decided  on  the 
ground  that  the  issue  was  sought  to  be  varied  after  replication  filed.  The 
case  of  Crompton  v.  Wofnbwett(h)  decides  that  a  supplemental  bill  may  be 
filed  for  the  purpose  of  putting  newly  discovered  matter  in  issue.  That  case 
is  not  at  variance  with  Coldough  v,  Evans, — [The  Vice-Chancellor:— In 
Coldough  V.  Evans  the  supplemental  bill  was  filed  for  the  purpose  of  put- 
ting in  issue  matter  contradictory  to  the  statements  in  the  original 
[•210]  bill.]—  Wagstaffy.  Bryan  decides,  merely,  that  no  new  'defence 
can  be  made  where  no  new  fact  is  stated*  Devaynes  v.  Morris 
shows  only  that  new  facts  cannot  be  put  in  issue,  where  the  rights  of  the  par- 
ties have  been  decided  upon.    Mitf.  on.  Plead.  27,  48,  69,  77. 

The  Vice-Chancellor  : — I  will  read  over  the  whole  of  this  bill  before  I 
decide  upon  the  exception. 


6th  July. — The  Yice-Chancellor  : — ^lu  this  case  the  }dainti£  filed 

(a)  3  Fraem.  132.    8.  C.  Ch.  Ca  173.      (h)  1  Myl.  &  Cr.  913.  (e)  1  Ram.  &  Myl.  Sa 

(d)  2  Molloy't  Rep.  31 ;  see  39.  (e)  Ante,  vol.  4  p.  7S.        (/)  1  MyL  A  Km.  312. 

(g)  Ante,  vol.  6.  p.  323.  (h)  Ante,  vol.  4.  638. 
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their  bill.as  parties  claiming  under  Robert  Woods,  and  they  made  a  person 
of  the  name  of  Thomas  Woods  a  party,  and  also  a  person>  of  the  name  of 
Elizabeth  Hulme.  An  answer  to  the  bill  was  put  in  by  Thomas  Woods^ 
and  then  Thomas  Woods  died,  having  made  his  will^  under  which  those 
peisons  claim,  who  referred  the  supplemental  bill  for  impertinence.  Upon 
the  death  of  Thomas  Woods,  the  plaintiffs  filed  the  bill  in  question ;  which 
IS)  properly  speaking,  an  original  bill,  as  against  those  persons  on  whose  ap* 
plication  it  was  referred  ]  but  with  respect  to  Elizabeth  Hulme,  it  is  not  an 
original  bill,  because  she  was  a  party  to  the  original  bill ;  but  as  to  the  other 
defendants,  the  bill  is  an  original  bill ;  and  it  is  in  the  nature  of  a  supple- 
mental bill :  because  it  is  filed  for  the  purpose  of  carrying  on  the  suit  against 
those  defendants  who  took,  by  transmission  of  interesti  from  Thomas  Woods^ 
by  means  of  his  devise.  I  mention  that,  because  reference  was  made  to  sev- 
eral passages  in  Lord  Redesdale's  treatise^  Since  the  case  was  argued,  I  have 
looked  over  every  portion  of  that  work  which  seems  to  have  any  relation  to 
the  case. 

In  page  61  of  the  4th  edition,  (3d  edition,  p.  48^)  his  Lordship  says  i 

''  Where  the  imperfection  of  a  suit  arises  *from  a  defect  in  the  origi-    ['211] 

nal  bill  or  in  some  of  the  proceedings  upon  it,  and  not  from  any 

e^ent  subsequent  to  the  institution  of  the  suit,  it  may  be  added  to  by  a  sup^ 

pleraental  bill  merely."(a)    In  page  63, (3d  edition,  p.  49,)  his  Lordship  says: 

''  When  any  event  happens  subsequent  to  the  time  of  filing  an  original  bill, 

which  gives  a  new  interest  in  the  matter  in  dispute  to  any  person  not  a  party  to 

the  bill,  as  the  birth  of  a  tenant  in  tail,  or  a  new  interest  to  a  party,  as  the 

haiqpening  of  some  other  contingency,  the  defect  may  be  supplied  by  a  bill 

which  is  usually  called  a  supplemental  bill,  and  is,  in  fact,  merely  so  witii 

respect  to  the  rest  of  the  suit,  though,  with  respect  to  its  immediate  object^ 

and  against  any  new  party,  it  has,  in  some  degree,  the  effect  of  an  original 

hilL"    Then  in  page  68,  (3d  editiouj  p.  53,)  he  says :  <<  But  if  the  interest  of 

a  defendant  is  not  determined,  and  only  becomes  vested  in  another  by  an 

event  subsequent  to  the  institution  of  a  suit,  as  in  the  case  of  alienation  by 

deed  or  devise,  or  by  bankrupcy  or  insolvency,  the  defect  in  the  suit  may  be 

supplied  by  a  supplemental  bill,  whether  the  suit  is  become  defective, 

merdy,  or  abated  as  well  as  become  defective."    Then  in  pages  70  and  71  (3d 

edition,  p.  55,  56,)  he  says :  *<  If  a  suit  becomes  abated,  and,  by  any  act 

besides  the  event  by  which  the  abatement  happens,  the  rights  of  the 

parties  are  affected,  as  by  a  settlement  or  a  devise  under  certain  cir-» 

camstances,  though  a -bill  of  revivor  merely  may  continue  the  suit  so 

as  to  enable  the  parties  to  prosecute  it^  yet,  to  bring  before  the  court 

the  whole  matter  necessary  for  its  consideration,  the  parties  must  by 

supplemental  bill,  added  to  and  made  part  of  the  bill  of  revivor,  show 

the  settlement,  or  devise,  or  other  act  by  which  their  rights  are  affected* 

And  in  the  same  manner  if  any  other  event  which  occasions  an  abate* 

(a)  His  Honor  referred  also  to  Mr.  Jeremy *fi  Note  (e)  In  p.  61. 
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[*212]  meat  is  accompanied  or  followed  by  any  matter  ^necessary  to  be 
stated  to  the  court,  either  to  show  the  rights  of  the  parties,  or  to  obtain 
the  full  benefit  of  the  suit,  beyond  what  is  merely  necessary  to  show  by  or 
against  whom  the  cause  is  to  be  rerived,  that  matter  must  be  set  forth  by 
way  of  supplemental  bill,  added  to  the  bill  of  revivor.[l] — If  the  death  of  a 
party,  whose  interest  is  not  determined  by  his  death,  is  attended  with  such 
a  transmission  of  his  interest  that  the  title  to  it,  as  well  as  the  person  entitled, 
may  be  litigated  in  the  Court  of  Chancery,  as  in  the  case  of  a  devise  of  a  real 
estate,  the  suit  is  not  permitted  to  be  continued  by  a  bill  of  revivor.  An  ori- 
ginal bill,  upon  which  the  title  may  be  litigated,  must  be  filed ;  and  this  bill 
will  have  so  far  the  efiect  of  a  bill  of  revivor,  that  if  the  title  of  the  repreaen- 
tatives  substituted  by  the  act  of  the  deceased  party,  is  established,  the  same 
benefit  may  be  had  of  the  proceedings  upon  the  former  bill  as  if  the  suit  had 
been  continued  by  a  bill  of  revivor." 

Then  he  says,  in  page  76  (3d  edition,  p.  68) :  "A  supplemental  bill  must 
state  the  original  bill,  and  the  proceedings  thereon ;  and,  if  the  supplemental 
bill  is  occasioned  by  an  event  subsequent  to  the  original  bill,  it  must  state 
that  event,  and  the  consequent  alteration  with  respect  to  the  parties ;  and,  in 
general,  the  supplemental  bill  must  pray  that  all  the  defendants  may  appear 
and  answer  to  the  charges  it  contains.  For  if  the  supplemental  bill  is  not 
for  a  discovery  merely,  the  cause  must  be  heard  upon  the  supplemental  bill 
at  the  same  time  that  it  is  heard  upon  the  original  bill,  if  it  has  not  been  be- 
fore heard :  and,  if  (he  cause  has  been  before  heard,  it  must  be  further  heard 
upon  the  supplemental  matter.  If  indeed  the  alteration  or  acquisition  of  in- 
terest happens  to  a  defendant,  or  a  person  necessary  to  be  made  a  defendant, 
the  supplemental  bill  may  be  exhibited  by  the  plaintiff  in  the  origi- 
[*213J  nal  suit  against  such  person  alone,  *and  may  pray  a  decree  upon  the 
particular  supplemental  matter  alleged  against  that  person  only:  un- 
less, which  is  frequently  the  case,  the  interests  of  the  other  defendants  may 
be  affected  by  that  decree." 

And  then  he  says,  in  pages  97  and  98  (3d  edition,  76,  77):  "It  has  been 
already  mentioned  that,  when  the  interest  of  a  party  dying  is  transmitted  to 
another  in  such  a  manner  that  the  transmission  may  be  litigated  in  this  cour^ 
as  in  the  case  of  a  devise,  the  suit  cannot  be  revived  by  or  against  the  person 
to  whom  the  interest  is  so  transmitted ;  but  that  such  person,  if  he  succeeds 
to  the  interest  of  a  plaintijBT,  is  entitled  to  the  benefit  of  the  former  suit ;  and, 
if  he  succeeds  to  the  interest  of  a  defendant,  the  plaintiff  is  entitled  to  the  be- 
nefit of  the  former  suit  against  him ;  and  that  this  benefit  is  to  be  obtained 
by  an  original  bill  in  nature  of  a  bill  of  revivor."  "  When  the  validity  of  the 
alleged  transmission  of  interest  is  established,  the  party  to  the  new  bill  shall 
be  equally  bound  by  or  have  advantage  of  the  proceedings  on  the  origioal 

'   [1]  Ai  to  nipplemeiital  bill,  to  the  naiare  of  bill  of  revhror,  aeo  TkB  Farmen  JUm  md  2V«rt 
Co.  ▼.  Sefwwur,  9  Paige,  538,  543.    Day  y.  Potter,  id.  645.    Hodmn  t.  BaU,  1  FhilUpe,  177. 
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bill|  as  if  there  had  been  such  a  ]Mivity  between  him  and  the  paity  to  the 
original  bill  claiming  the  same  interest." 

It  is  obvious  that,  in  these  passages,  there  is  a  good  deal  of  repetition :  but 
I  think  the  substance  of  them  is  that,  where  a  bill  is  filed  asking  for  relief 
against  a  given  individual,  and  he  dies,  and,  by  any  act  of  his  own,  as  by  a 
devise,  his  interest  in  the  estate  which  is  the  subject  of  the  suit,  is  transmitted 
to  other  persons,  those  other  persons  are  to  be  made  parties  to  the  suit  by 
means  of  a  bill  which,  with  respect  to  them,  is  an  original  bill,  but  which, 
with  respect  to  the  original  bill,  is  a  bill  of  supplement.  Lord  Bedesdale 
says  that  such  a  bill  must  state  the  original  bill  and  the  proceedings  had  upon 
it.[l] 

*Now,  in  this  case,  it  is  to  be  observed  that  the  persons  who  re-  [*214] 
feried  the  bill  for  impertinence,  were  none  of  them  parties  to  the  ori- 
ginal bill.  It  does  not  appear  that  they  have  office  copies,  or  that  they  will 
be  ever  compelled  to  take  office  copies  of  the  original  bill,  or  that  they  know 
anything  of  its  contents.  Now,  the  bill  which  has  been  filed  against  them 
is  a  bill  which  is  framed  in  compliance  with  the  rule  laid  down  by  Lord 
Redesdale.  It  begins  by  stating,  to  some  extent,  certain  matters  which  are 
contained  in  the  original  bill.  It  then  states  that  the  answer  of  Thomas 
Woods  was  put  in,  and  then  the  devolution  of  his  interest  to  the  other  defen- 
dants, by  means  of  the  will  which  it  sets  forth.  Then  it  reverts  back  to  cer- 
tain portions  of  the  answer  of  Thomas  Woods :  and  then  it  proceeds  to  make 
certain  charges  with  respect  to  those  matters  of  fact  which  appear  to  have 
been  brought  forward  as  a  defence  to  the  original  bill,  by  means  of  those  por- 
tions of  the  answer  which  are  stated. 

It  is  observable  that  the  answer  of  Thomas  Woods  has  set  forth  certain 
deeds  of  the  6th  of  January,  1781,  of  the  21st  and  22d  of  June,  1786,  of  the 
1st  and  2d  of  July,  1786,  and  of  the  10th  of  October,  1789;  none  of  which 
were  at  all  noticed  in  the  original  bill.  Now,  where  a  defendant  has  put  in 
an  answer  to  the  original  bill,  and  has  set  up  certain  matters  as  a  defence,  it 
ia  competent,  to  the  plaintiff,  to  amend  his  bill,  and  to  state,  by  way  of  pre- 
tence, that  the  defendant  alleg&s  so  and  so,  and  then  to  charge  certain  cireum^ 
stances  to  meet  those  allegations.  If  that  might  be  done  in  the  case  of  an 
original  bill  against  the  original  defendant,  it  is  obvious  that  the  same  thing, 

[1]  When  a  rapplemental  bill  b  necenary,  see  3  Myl.  &.  Cr.  357,  n.  2,  and  caMs  Uien  cited  ; 
8htpf€rdiw,  MerriUy  d  Johns.  Ch.  Rep.  423  ;  SempU  v.  Price,  post,  238.  As  to  the  right  of  a 
penon  not  party  to  the  original  suit,  to  intervene  by  filing  a  supplemental  bill,  see  HalUt  y.  HalUt, 
3  Paip;,  15  ;  Judwn  v.  Ro$ne  Galena  Co,,  9  Paige,  601 ;  Phillipe  v.  Clark,  7  Sim.  231 ;  Cat- 
leUv.  Cerallf  1  Hare,  216.  When  supplemental  matter  should  be  introduced  by  way  of  amend- 
nieat,  and  not  by  a  new  bill ;  The  Fulton  Bank  ▼.  The  Ifew  Ywk,  ^.,  Cana^  Company,  4  Paige, 
137 ;  The  North  American  Cial  Co,  v.  Dyeit,  2  Edw.  Ch.  Rep.  115.  As  to  the  form  of  a  snp- 
plementtl  bill,  see  Viger§  v.  Lord  Audley,  9  Sim.  77.  As  to  the  necessity  of  obtaining  permission 
from  the  court  to  file  a  supplemenUl  bill,  see  1  Hoff.  Ch.  FneU  403  ;  Hodoon  t.  BdU,  1  Phillips 
177 ;  S.  G.  11  Sim.  456 ;  Darnell  t.  Mitehell,  I  Story's  Rep.  196 ;  Tho  Attorney  General  r.  The 
Fiikmongero  Co,  4  Myl.  Sl  Cr.  9. 
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in  form,  cannot  be  done  with  respect  to  those  persons  who,  for  the  first  time, 
are  mode  parties  to  the  suit  by  an  original  bill  in  the  nature  of  a  supplemental 

bill :  but  it  is  not  pretended  to  be  said  that  the  plaintiff  may  not 
[*216]    have  the  same  advantage  against  *them,  as  he  might  have  had  if  they 

had  been  defendants  to  the  original  bill  ?  He  cannot  amend,  because 
Ithey  were  not  parties  to  the  original  bill :  but,  I  apprehend,  it  is  perfectly 
competent  to  the  plaintiff,  when  he  files  the  bill  for  the  purpose  of  bringiajr 
the  new  defendants  before  the  court,  to  take  notice  of  the  circumstances  which 
are  set  up,  by  way  of  defence,  in  the  answer  of  the  deceased  defendant,  and 
then  to  charge  such  niatters,  and  put  such  interrogatories,  as  he  thinks  pro- 
per, in  order  to  see  how  the  case  will  stand  when  they  have  answered  his 
supplemental  bill  in  the  nature  of  an  original  bill* 

Havibg  stated  this  with  regard  to  the  general  question,  I  come  to  the  first 
six  exceptions,  which  relate  to  those  portions  of  the  original  bill  which  are 
set  forth,  certainly  at  some  length,  in  the  supplemental  bill.  But  I  must  say 
that,  knowing  nothing  of  the  matter  myself,  I  should  not  have  comprehended 
what  the  case  was  aboqt,  if  J  had  not  read  those  passages,  excepting  one  pas- 
sage which,  it  appears  to  me,  was  not  necessary,  that  is,  the  passage  which  is 
the  subject  of  the  third  exception*  Referring  to  the  will  of  Robert  Woods,  it 
is  said  tliat  it  was :  ^^  in  the  words  and  figures  hereinafter  set  forth,  the  in- 
dijting  and  spelling  thereof  being  set  forth  with  the  greatest  accuracy  ."(a)  I 
can  easily  conceive  that  the  learned  author  of  this  bill  may  have  thought 
that  some  preface  was  necessary  for  the  purpose  of  introducing  the  document 
which  follows ;  but,  still,  if  it  was  necessary  to  set  out  the  will  with  all  its 

errors!  it  would  have  been  sufficient  to  allege  that  the  testator  made 
[*916]     his  will  as  follows,  and  then  to  have  set  out  the  *wilU    Therefore, 

if  we  are  to  proceed  rigidly,  I  think  that  those  who  referred  the  bill 
for  impertinence,  are  entitled  to  the  benefit  of  the  third  exception* 

But,  with  respect  to  all  the  other  exceptions,  I  think  that  the  bill  is  inca- 
pable of  being  understood,  upless  you  see  the  case  which  was  made  out  by 
the  principal  facts  stated  in  the  original  bill*  I  must  assume  that  the  defen- 
dants know  nothing  of  the  original  bill.  Why,  then,  are  they  not  to  be  in- 
formed by  this  bill  (which  is  the  first  and  only  bill  with  respect  to  them) 
what  are  the  contents  of  the  original  bill  ?  My  opinion  therefore  is  that  the 
matters  which  form  the  subject  of  the  first  six  exceptions,  omitting  the  third, 
are  properly  introduced  into  the  bill. 

I  feel  it  painful  to  differ  from  one  for  whom  I  have  so  great  a  respect  as  I 
have  for  Master  Dowdeswell ;  but  I  confess  that  I  am  not  sway^  by  the 
reasons  which  h|3  has  given  for  allowing  all  the  exceptions.  He  says,  &c.(i) 
Why,  o(  coturse,  the  original  bill  having  been  answered,  the  plaintiffs  could 

(a)  Sevenl  words  in  Uie  will  wert  iDis-spolt.  It  was  not  thought  neoosMry  to  notice  this  ptit 
of  the  case,  in  the  statement,  as  it  did  not  sdem  to  be  of  any  importance. 

(6)  His  Honor  hew  read  the  Mister's  reasons  down  to  the  words,  "  original  biH:"  see  ante,  pp. 
905,  dC6. 
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not  compel  the  new  defendants  to  answer  it,  unless  they  bad  thought  proper 
to  state  the  whole  of  that  bill  and  put  interrogatories,  and  require  them  to  be 
answered.  Then  he  says,  &c.{a)  Now  adverting  to  the  fact  that  these  per- 
sons are,  for  the  first  time,  brought  into  court  as  defendants,  and  are  no  par* 
ties  to  the  original  bill,  and  cannot  be  made  Ut  answer  any  of  its  contents, 
except  by  means  of  the  snpplemental  bill,  my  opinion  is  that  it  was 
necessary,  in  order  to  show  what  the  nature  of  the  case  was  *be-  [*217] 
tween  the  plainti&k  and  the  original  defendant,  Thomas  Woods,  that 
those  passages  should  be  set  forth  which  are  set  forth  from  the  original  bill, 
with  the  exception  which  I  have  stated. 

Then,  as  I  understand  this  record,  after  setting  forth,  at  some  length,  those 
passages  in  the  answer  of  Thomas  Woods  which  relate  to  the  deeds,  it  pro- 
ceeds to  introduce  several  other  passages  from  that  answer,  and  to  charge 
new  matter  for  the  purpose  of  obviating  the  effect  of  them.    With  respect  to 
the  deeds  it  is  alleged  that  they  are  now  in  the  custody  of  the  defendants, 
which,  being  clearly  supplemental  matter,  is  properly  inserted  in  the  bill ; 
and,  that  being  so,  surely  the  plaintiffs  must  have  an  opportunity  of  stating 
the  matters  in  respect  of  which  the  production  of  those  documents  is  material. 
Take  for  instance,  the  deed  of  October,  1789.    With  respect  to  that,  the 
supplemental  bill  states  that  it  is  imperfectly  and  insufficiently  and  also  de- 
lusively set  forth.    That  allegation  would  not  have  been  intelligible  unless 
so  much  of  the  answer  had  been  set  forth  as  showed  the  way  in  which  Tho- 
mas Woods  had  set  out  the  deed,  and  the  way  in  which  he  had  spoken  of  it, 
in  his  ans^sver,  by  way  of  defence.    The  same  observation  appears  to  me  to 
apply  to  the  other  matters. 

I  think,  therefore,  that  this  bill,  in  substance,  is  not  impertinent.  I  do  not 
mean  to  say  that  if  more  leisure  had  been  allowed  and  more  attention  be- 
stowed upon  it,  some  of  the  passages  might  not  have  been  stated  more  briefly ; 
but  I  cannot  think  that  the  proper  course  is  to  call  the  attention  of  this  court 
to  the  question  whether  matter  which  has  been  stated  in  a  certain 
number  of  words,  might  not  have  been  stated  in  fewer  ;[1]  *or  that  [*218] 
that  is  the  question  whioh  I  have  to  decide.    The  real  question  is 

{a\  His  Honor  here  read  the  third  pmgraph  of  the  Master*!  reasons.  ■ 

[l]  Where  exceptions  to  an  answer  for  impertinence  were  nnncsessarily  prolix  in  setting  ont  the 
matter  excepted  to,  at  length,  the  Chancellor,  although  the  pIointifT  succeeded  on  oil  the  excep- 
tions reCerred,  refused  the  costs  of  the  reference ;  oboenring  that,  '*  all  the  exceptions  to  the  answer 
were  in  themselves  impertinent,  or  more  properly,  unnecessarily  prolix,  in  setting  out  the  imperti- 
neat  matter  of  the  answer  at  length,  instead  of  referring  to  it  by  line  and  page  ;  and  thereby  these 
exeepiions,  which  might  have  been  emhtmced  in  two  or  three  folios  at  moot,  are  extended  to  fifteen 
or  twenty  folios.  .  The  complainant's  solicitor  was  also  wrong,  in  taking  separate  and  distinct  ex- 
ceptiooB  where  the  subject  matter  of  each  exception  depended  on  the  same  principle,  and  might 
ba?e  been  embraced  in  ji  single  exception.    And  as  thirteen  distinct  exceptions  were  taken  to  this 
aaswer,  when  three  only  were  aeceaary,  I  shall  refuse  to  allow  any  costs  upon  the  reference  of 
tbt  ezeeptione ;  and  the  excepUons  themselyes  ore  not  to  be  taxed  at  more  than  three  folios."    Oer^ 
nM  T.  Maekw,  6  Paige,  389,  294. 
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whether  the  matter  objected  to  is  pertinent  to  the  case  ]  and  I  think  it  is  per- 
tinent,  with  the  exception  I  have  mentioned. 

The  Master  has  reported  that,  in  his  opinion,  the  bill  is  impertinent  in  all 
the  points  excepted  to ;  and  the  exception  to  the  report  is  in  this  form— that 
the  Master  ought  not  to  have  certified  that  the  bill  is  impertinent  in  all  such 
points.  Therefore  if  I  were  of  opinion  that  the  greatest  portion  of  the  pa^ 
sages  excepted  to  were  impertinent,  and  that  only  a  few  of  them  were  peiti- 
nent,  still  I  must  have  decided  that  the  report  is  wrong ;  for  the  Master  has 
certified  that  all  the  passages  objected  to  are  impertinent.[l]  However,  I 
think  that  the  justice  of  the  case  will  be  best  attained  by  allowing  the  excep- 
tion of  the  plaintiffs  so  far  as  it  extends  to  all  the  original  exceptions  except 
the  third. 

As  one  of  the  twenty^five  exceptions  has  been  sustained,  the  deposit  must 
be  divided  between  the  parties  in  the  proportion  of  one  to  twenty-five.[2] 


[•219]  'Jennings  v.  Newman. 

1839 ;  4th  and  8th  July.— Will ;  Constrnction. 

Testator  gave  20002.  to  his  daughter,  Martha,  for  life,  with  a  testamentary  poirer  to  her  to  a^Nimt 
that  sum  amongst  her  children ;  bat  if  she  shoald  die  without  leaving  a  child,  then  he  gave  it  to 
snch  of  his  children  as  should  be  living  at  hb  decease ;  and,  if  either  of  his  said  children  dioiild 
die  before  they  should  be  entitled  to  receive  a. share,  leaving  issue,  their  shares  shouJd  be  diitri- 
bttted  amongst  their  children.  The  testator  left  Martha  and  four  other  children  living  at  Iw  de- 
cease. Two  of  them  died  leaving  issue,  and  two,  without  issue ;  and,  afterwards,  Martha  died 
without  issue.    Held  that  her  personal  representatives  were  entitled  to  one-fifth  of  the  fund. 

William  Newman,  by  his  will  dated  the  11th  of  September,  1802,  gave 
20U0Z.  to  trustees,  in  trust  to  pay  the  interest  thereof  to  his  daughter  Martha 
Monk,  for  her  separate  use,  for  her  life ;  and  he  empowered  her  to  appoint 
the  capital,  by  her  will,  unto  and  amongst  her  children :  but,  if  she  should 
happen  to  die  without  leaving  any  child  or  children  lawfully  begotten,  then 
the  testator  gave  the  2000/.  unto  and  amongst  stick  of  his  children  as  should 
be  living  at  the  time  of  his  decease,  in  equal  shares  and  proportions:  ^And 
if  it  shall  happen  that  either  of  my  said  children  shall  die  before  they  shall 

[1]  Where  several  exceptions  are  taken  to  an  answer,  some  of  which  are  allowed  by  the  Master, 
and  others  not,  and  one  exception  is  taken  to  the  Master's  report,  if  the  court  decides,  that  aoy  of 
the  exceptions  taken  to  the  answer  were  properly  allowed  by  the  Master,  the  exception  to  his  re- 
port will  be  overruled.    Buloid  v.  Miller ^  4  Paige,  133. 

[2]  That  an  exception  must  not  cover  too  much,  see  further  1  Rum.  &  M.  31,  n.  1.  1  Sim.  434. 
n.  3.  An  exception  for  impertinence  fails,  if  any  part  of  the  passage  included  in  it  be  not  imperti- 
nent. Wag$taffv.  Bryant  1  Rnss.  it  M.  28.  But  where  thst  which  is  impertinent,  is  so  mixed  sp 
with  that  which  is  pertinent,  that  the  one  cannot  be  separated  from  the  other,  the  whole  mvd  be 
traated  as  impertinent.  Byde  v.  Maaterman,  Cr.  &  Ph.  979.  A  part  of  an  exception  may  be 
allowed,  unless  it  be  so  specially  framed  ae  to  prevent  such  partial  allowance.  Hom-e  v.  Jakuttat, 
4  Myl  Sl  Cr.  197.    See  further  Cotham  v.  We$t,  I  Beav.  380.    Balhrdr.  WkiU,  9  Hare,  158. 
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he  miHiled  to  receive  a  share  or  proportion  of  the  said  2000/,  leaving  issue^ 
then  I  will  and  direct  that  the  share  of  such  of  my  deceased  child  or  children, 
of  and  in  the  said  sum  of  2000/.,  and  the  stocks  or  funds  in  which  the  same 
shall  or  may  be  invested,  shall  be  distributed  equally  amongst  such  of  my 
grandchildren  as  are  the  children  of  my  said  deceased  child  ;  or,  if  there  be 
only  one  sach  grandchild,  then  to  such  only  grandchild." 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  Martha  Monk 
and  four  other  children  him  surviving.  In  February,  1839,  Martha  Monk 
died  without  issue,  having  survived  her  brothers  and  sisters,  two  of 
whom  died  without  issue,  and  two,  leaving  issue.  The  *2000/.  hav-  [^220] 
ing  been  paid  into  court,  and  invested  in  stock  under  an  order  in  the 
caase  made  in  1806,  a  petitition  was  presented,  on  Mrs.  Monk's  death,  by  her 
personal  representatives,  praying  that  the  stock  might  be  sold,  and  one-fifth 
of  the  proceeds  paid  to  the  petitioners. 

Mr.  Knight  Bruce  and  Mr.  James  Parker ^  for  the  petitioners : — The  re- 
presentatives of  Mrs.  Monk,  are  entitled  to  a  share  of  the  fund,  under  the  be- 
quest to  SQch  of  the  testator's  children  as  should  be  living  at  the  time  of  his 
decease.     It  is  suggested,  however,  that  Mrs.  Monk  and  her  representatives 
are  excluded  from  participating  in  the  fund,  by  reason  of  the  words :  "  And 
if  it  shall  happen  that  either  of  my  said  children  shall  happen  to  die  before 
they  shall  be  entitled  to  receive  a  share  or  proportion  of  the  said  2000Z.,  then 
I  will  and  direct,  &c."    But,  in  order  to  have  that  effect,  the  words :  "  other 
than  and  except  my  said  daughter  Martha  Monk,"  must  be  inserted  after  the 
▼ords:  "such  of  my  children  as  shall  be  living  at  the  time  of  my  decease." 
The  court,  in  construing  a  will,  never  supplies  words,  or  limits  the  operation 
of  plain  words  by  inference  or  conjecture.    The  testator  having,  in  a  certain 
event,  given  the  2000/.  unto  and  amongst  such  of  his  children  as  should  be 
Inriog  at  his  decease,  proceeds  to  point  out  how  the  shares  of  certain  of  those 
children  shall  be  subdivided  on  the  happening  of  another  event  totally  dis- 
tinct from  the  former.    That  further  event,  it  is  true,  could  not  happen  with 
respect  to  Mrs.  Monk,  one  of  the  children :  but  is  that  any  ground  for  infer- 
ring that  the  testator  intended  to  exclude  her  from  taking  any  share  in  the 
%00/. ;  and  that,  too,  after  he  had  given  her  a  share,  in  the'  plainest 
terms  ?    Suppose  that  Mrs.  Monk  *had  left  grandchildren  only ;  they,    [*221] 
sficording  to  the  construction  contended  for  on  the  other  side,  would 
have  been  excluded.     But  what  reason  is  there  for  saying  that  the  testator 
did  not  intend  to  benefit  them,  as  well  as  his  other  grandchildren  for  whom 
he  has  expressly  provided  ?     The  representatives  of  each  of  the  testator's 
other  children  who  died  without  issue,  are  entitled  to  a  share ;  why  then 
should  the  representatives  of  Mrs.  Monk  alone  be  excluded  from  participating 
in  the  fund  1    Smiiker  v.  WUlock  ,^0)  HcUoway  v.  Holloway  ;(b)  Harrison 
▼•^emanXc)  Elmsleyv.  Young  ^d)  Pearce^,  Vincent.{e) 

(«)  9  VeL  9S3.  (i)  5  Ves.  399.  {e)  Ibid.  307. 

(4  9  MyL  &  Keen,  83,  and  780.  (e)  2  Keen,  330 ;  uid  2  Bing.  N.  C.  338. 
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Mr.  Jacob  and  Mr.  Tefinant  appeared  for  the  testator's  grandchildreu  and 
the  representatives  of  his  children  who  died  without  issue,  except  Mrs.  Monk. 
But, 

The  Vice-Chancellor,  without  hearing  them,  said: — Prima  facie,  the 
words :  <^  Such  of  my  children  as  shall  be  living  at  the  time  of  my  decease," 
will  include  Mrs.  Monk :  and  the>  sole  question  is  whether  the  meaning  of 
those  words  is  not,  of  necessity,  controlled  by  the  subsequent  words :  "  but  if 
the  said  Martha  Monk  shall  happen  to  die  without  leaving  any  child  or 
children  lawfully  begotten,  then  I  give  and  bequeath  the  said  principal  sum 
of  2000/.  and  the  stocks  or  funds  on  which  the  same  shall  or  may  be  invest* 
ed,  together  with  the  interest  and  dividends  then  due  thereon,  unto  and 
amongst  such  of  my  children  as  shall  be  living  at  the  time  of  my 
[*222J  decease,  in  equal  shares  and  ^proportions :  and,  if  it  shall  happen  that 
either  of  my  said  children  shall  die  before  they  shall  be  entitled  to 
receive  a  share  or  proportion  of  the  said  2000/.  leaving  issue,  then  I  will  and 
direct  that  the  share  of  such  my  deceased  child  or  children  of  and  in  the  said 
sum  of  2000/.  and  the  stocks  or  funds  in  which  the  same  shall  or  may  be 
invested,  shall  be  distributed,  equally,  amongst  such  of  my  grandchildren  as 
are  the  children  of  my  said  deceased  child,  and,  if  there  be  only  one  such 
grandchild,  then  to  such  only  grandchild."  It  seems  to  me,  from  those 
words,  that  the  persons  who  are  intended,  by  the  testator,  to  take,  are  such  as 
may,  by  possibility,  die  leaving  issue.  The  word  "  issue"  must  here  mean 
child  or  children ;  for,  in  the  subsequent  part  of  the  sentence,  the  testator 
speaks  of  grandchildren  as  the  issue  of  a  child ;  and,  in  my  opinion  the  tes- 
tator is  speaking  of  those  children  as  a  class,  with  regard  to  whom  it  may  be 
predicated  that  any  one  or  more  of  them  may,  by  possibility,  die  leaving  a 
child  or  children ;  which  is  utterly  inconsistent  with  JULrs.  Monk's  taking 
under  the  gift  over :  for  that  gift  over  was  to  take  effect  only  on  the  contin- 
gency of  Mrs.  Monk  dying  without  leaving  a  child.  In  my  opinion,  there- 
fore, the  personal  representatives  of  Mrs.  Monk  are  not  entitled  to«any  portion 
of  the  fund  in  question,  the  contingency  on  which  the  gift  over  was  to  take 
effect  (with  reference  to  which  the  preceding  words  must  be  interpreted,) 
being  plainly  inapplicable  to  her. 


The  petitioners  presented  a  petition,  to  the  Lord  Chancellor,  praying  that 

the  Yice-Chancellor's  order  might  be  varied,  and  that  the  petitioners,  as  the 

personal  representatives  of  Mrs.  Monk,  might  be  declared  to  be  en- 

[*223]    titled  to  a  share  of  the  fund.  On  the  hearing  *of  that  petition  Butler  v. 

BushneU,{a)  and  Bird  v.  Woodj{b)  were  cited  for  the  respondents. 

The  Lord  Chancellor  said  that  there  could  be  no  doubt  that  the  bequest 

to  such  of  the  children  of  the  testator  as  should  be  living  at  bis  decease, 

would  include  Mrs.  Monk ;  and  the  only  question  was  whether  the  words 

(a)  3  Myl.  &  Keen,  232.  (6)  2  Sim.  &  Stu.  400. 
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that  foHowed,  were  of  sufficient  force  to  control  the  effect  of  that  bequest  and 
exclude  Mrs.  Monk.  The  persons  who  were  to  take  under  the  gift  over, 
^re,  in  the  first  instance,  the  children  of  the  testator  who  should  be  living 
at  his  decease :  but,  as  that  gift  over  could  not  take  effect  until  Mrs.  Monk's 
death,  it  occurred  to  the  testator  that  some  of  those  persons  might  die,  in  the 
mean  time,  leaving  children;  and,  therefore,  he  provided  that  the  shares 
of  those  who  might  be  dead  when  the  gift  over  should  take  effect,  should  go 
to  their  children.  That  provision  was  applicable  to  some  of  the  children, 
but  was  not  strictly  applicable  to  Mrs.  Monk :  but  why  should  it  have  the 
effixt  of  restraining  the  prior  gift  under  which  she  was  plainly  entitled  to 
take  a  share  of  the  fund  ?  The  court  was  bound  to  give  full  effect,  if  pos- 
sible, to  every  part  of  a  will ;  and,  therefore,  the  first  rule  of  construction  was 
to  strive  to  make  all  the  provisions  in  it  consistent  with  one  another.[l] 
The  court  was  not  at  liberty,  by  conjecture  or  inference  from  some  of  the 
words  in  a  will,  to  limit  the  operation  of  other  words,  the  meaning  and  ef- 
fect of  which,  when  taken  by  themselves,  did  not  admit  of  doubt.[2]  The 
will  contained  a  gift  plainly  applical)le  to  Mrs.  Monk,  followed  by  a  provi- 
sion which,  though  not  strictly  applicable  to  her,  was  not  necessarily  incon- 
sistent with  the  plain  and  positive  terms  of  the  prior  gift ;  and,  consequently, 
the  court  ought  not  to  restrict,  in  any  d^ree,  the  operation  of  that  prior 

gift. 
•His  Lordship's  order  was  that  the  Vice-Chancellor's  order  should    [*224] 

be  varied :  that  it  should  be  referred  to  the  Master  to  divide  the  resi- 
due of  the  proceeds  of  the  stock  after  payment  of  costs,  into  fifths,*and  that 
one  of  those  fifths  should  be  paid  to  the  petitioners  as  the  representatives  of 
Mis.  Monk. 


Sprt  V,  Bromfield. 

1641 :  l^th  Mtach.-^See  ante  9ol  9,  p.  534  ;  and  ante  jp.  94. 

On  this  day  the  demurrer  came  on  to  be  further  argued,  on  the  return  of 
the  certificate.(a) 

On  pursuing  the  report,  ante,  p.  94,  it  will  be  observed  that  the  case  made 
for  the  opinion  of  the  Barons  of  the  Exchequer,  stated  that  a  disposition  had 
been  made,  by  Eliza  Bromfield  and  W.  A.  Bromfield,  under  the  act  for  abol- 
ishing fines  and  recoveries,  and  that  it  contained  some  other  particulars 
which  were  not  mentioned  in  the  bill  owing  to  the  same  having  been  un- 
known to  the  plaintiff  when  the  bill  was  filed. 

(«)  By  a  BMUke  ib  tk»  etrtifioftte,  WttlUin  Amold  BramfieU,  wu  M]l«d  John  Arnold  Brom- 
field. 

(IJ  Vide  3  Myl.  dt  Cr.  614,  n.  S.    Dwer  v.  Greg&ry,  pott,  999. 

[ft]  Aec  Ld«  Bronghaiii,  in  Camfhell  r.  Harding,  3  Riisa.  d&  Myl.  409  ;  and  aoe  3  Myl.  -db  Cr. 
CU,  a.  9. 
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Mr.  Kniffki  Bmee  and  Mr.  MaKna^  for  the  plaintiff,  aigued  against  the 
certificate,  and  asked  for  another  case  to  be  sent  to  the  Court  of  Queen's 
Bench. 

Mr.  Jacobs  Mr.  Wilbrahamy  and  Mr.  Hodgsouj  for  the  defendant,  suppor- 
ted the  certificate. 

The  Yice-Chancellor  said  that,  as  the  ease  stated  the  above  men- 
[*226]  tioned  disposition  to  have  been  made  by  the  ^defendants,  and  the  ques- 
tion to  be :  ^*  what  estate  do  the  defendants  iake^  d&c. :"  it  was  not  fram- 
ed so  as  to  obtain  the  opinion  of  the  Barons  upon  the  effect  of  the  limitation,  in 
the  will,  to  the  children  of  John  Bromfield.  His  Honor  then  observed  upon  the 
inartificial  language  of  the  will,  and  added  that  the  question  seemed  to  be  so 
doubtful,  that,  as  the  heir  asked  it,  he  must  send  a  case  for  the  opinion  of  the 
Judges  of  the  Queen'^  Bench,  in  which  the  statement  as  to  the  before  men- 
tioned disposition,  should  be  omitted,  and  the  question  should  be,  what 
estate  did  the  defendants  take,  at  the  death  of  their  mother,  in  the  lands 
at  Boldre  devised  by  the  will. 


Wall  IS  v.  Freestone. 

1839;  96thJiNM.*-Power;  Fi^rpetiiity ;  RemoteneM. 

An  6«Uto  was  devia^  to  O.  W.  for  lifo,  with  remamder  to  tnisteea  to  praaeire,  &«.,  with  remainder 
to  O.  W'a  firat  and  other  aons  auccesaively,  in  tail,  with  remainder  to  the  truateei  and  tbeir 
hein,  in  tmat  for  the  separate  use  of  the  testator's  niece,  for  her  lifo,  with  romainder  to  the  om 
of  her  cbildreii,  in  tail,  with  remahider  to  the  testatoi^s  right  heirs.[i]  Held  that,  though  tbe 
power  was  giyen  for  an  indefinite  period,  yet,  as  either  of  the  tenants  for  life  might  oonenr  witli 
his  or  her  children,  in  destroying  it,  it  was  not  void. 

This  suit  was  instituted  for  the  purpose  of  obtaining  the  opinion  of  the 
court  as  to  the  validity  of  a  power  contained  in  the  will  of  Thomas  dark, 
Esq.,  in  pursuance  of  which,  the  sun^iving  trustee  of  the  will,  with  the  con- 
currence of  the  tenant  for  life,  and  all  the  other  parties  beneficially  interested 
under  the  will,  who  were  of  age,  had  agreed  to  grant,  to  the  defendant  Ward, 
a  lease  of  the  testator's  estate  at  Stow  Lawn,  in  the  county  of  Stafford,  and 
of  the  mines  under  it. 

The  testator  devised  the  estate  in  question,  consisting  of  a  mes- 

[^*226]    suage,  bam  and  other  buildings  and  certain  ^pieces  of  land  to  tbe  use 

of  the  plaintiff,  Owen  Wallis,  during  his  life,  without  impeachment  of 

waste,  with  remainder  to  the  use  of  trustees  and  their  heirs  during  the  life  of 

Owen  Wallis,  in  trust  to  preserve  contingent  remainders,  with  remainder  to 

[1]  The  render  will  peieehre  by  a  oompariaoa  of  the  synopsis,  with  the  statement  of  die  east 
given  in  the  report,  that  there  is  a  material  omisaon.  It  is  supplied  hy  the  reporter  in  his  index. 
The  following  words  should  be  hitndttced  at  this  place.*— ^'  and  power  to  lease  tbe  estatsi  was 
given  to  the  tenanU  for  Uib,  and  during  the  mmoritisa  of  the  issae  hi  taU»  to  the  trartees.*'  Aad 
see  8  Keen,  ^71,  n.  1. 


\ 
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the  oae  of  the  first  and  otbw  sons  of  Owen  Wallisi  socoessively  in  tail,  with 
remainder  to  the  use  of  the  daughters  of  Owen  Wallis,  as  tenants  in  comnxm 
in  t«il,  with  cross  remainders  amongst  them  in  tail,  with  remainder  to  the 
use  of  the  trustees  and  their  heirs,  upon  trust  for  the  testator's  nieces,  Mary 
Morton,  Ann  Hayes  and  Eliza  Wallis,  as  tenants  in  common,  and  to  pay 
the  rents  in  equal  shares,  as  the  same  should  be  reoeivied  during  their  re- 
spective natural  lives,  either  into  their  several  hands  or  to  such  other  persons, 
as  each  of  his  said  neices  should,  from  time  to  time  as  the  same  should  be* 
come  due,  and  not  by  way  of  chaise  or  anticipation,  appoint  to  receive  her 
share  of  the  same,  to  the  intent  that  the  same  might  be  for  her  separate  use  { 
and,  in  case  any  one  or  more  of  his  said  neices  should  die  without  leaving 
issue,  then  the  testator  directed  that  her  or  their  share  or  shares,  should  be 
upon  such  trust  for  the  survivors  or  survivor  .of  them  as  were  therein  ex- 
pressed of  their  respective  original  shares ;  and  that,  from  and  after  the  de- 
cease of  any  one  or  more  of  his  said  nieces  leaving  such  issue,  then  the  one- 
third  or  other  greater  part  or  share  of  the  said  hereditaments,  to  the  rents, 
profits  and  produce  whereof  she  should  be  entitled  at  the  time  of  her  death, 
and  every  other  contingent  share,  interest  or  estate  therein,  should  be  to  the 
use  of  all  and  every  such  one  or  more,  exclusively,  of  the  others  or  other 
of  her  children  or  remoter  issue,  for  such  estates,  &c^  as  such  niece  or  nieces 
so  leaving  issue,  should,  by  her  will  appoint,  and,  in  default  of  such 
appointment,  to  the  use  of  all  and  every  the  children  or  child  of  *such    [*227] 
his  niece,  equally  as  tenants  in  common  in  tail,  with  cross  remainders 
between  them  in  tail ;  and,  in  default  of  all  such  issue  of  all  the  testator's  said 
nieces,  then  to  the  use  of  his  own  right  heirs :  provided  that  it  should 
be  lawful  for  every  person  and  persons,  who,  by  virtue  of  the  will,  should 
be  tenant  or  tenants  for  life  in  possession,  or  entitled  to  the  rents  and 
profits  of  the  hereditaments,  and  also  for  the  trustees  and  the  survivor  of 
them,  his  executors  or  administrators,  from  time  to  time,  and  at  all  times 
daring  the  minority  of  any  child  or  children,  who,  by  virtue  of  any  of  the 
limitations  aforesaid,  should  be  entitled  to  the  possession  of  the  hereditaments, 
to  lease  all  or  any  part  or  parts  thereof,  for  any  term  not  exceeding  twenty- 
one  years  from  the  making  thereof,  at  the  best  yearly  rent,  &c. :  and  also 
that  it  should  be  lawful  for  such  person  or  persons,  or  trustees  or  trustee 
as  aforesaid,  in  like  manner  from  time  to  time,  to  lease  to  any  person  cr  per* 
sons,  for  any  term  or  terms  of  years  not  exceeding  ten  years,  for  such  price 
or  other  consideration  in  rent  or  money  or  otherwise,  as  by  the  trustees  or 
trustee  for  the  time  being  should  be  deemed  reasonable,  any  part  or  parts  of 
the  lands  that  might  appear  to  them  or  him  proper  to  be  let,  for  the  purpose 
of  getting  clay,  brick-earth,  marl,  sand  or  gravel :  and  the  testator  declared 
that  every  lease  to  be  made  pursuant  to  either  of  the  powers  aforesaid,  should 
contain  a  proviso  for  determining  the  term  of  years  thereby  demised,  upon 
granting  any  lease  for  getting  the  mines  and  minerals  under  the  lands,  by  vir- 
tue of  the  power  thereinafter  contained :  provided  that  it  should  be  lawful,  for 
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the  trustees  or  trustee  for  the  timd  being,  to  grant,  demise  and  lease  all  or  any 
part  of  the  messuages,  lands  afid  hereditaments  for  any  term  orterms  of  years, 
not  exceeding  thirty  years  in  possession,  and  all  or  any  of  the  mines 
[*228]  of  coal,  clay  and  ironstone,  or  other  mines  and  minerals  which  *weie 
then  known  or  should  thereafter  be  discovered  to  be  in  and  under  all 
or  any  parts  of  the  hereditaments,  together  with  full  power  for  the  lessee  or 
lessees  to  use  all  lawful  means  for  finding,  working  and  getting  any  coal, 
ironstone,  or  other  mines  or  minerals,  and  for  carrying  away  the  same,  so  as, 
upon  every  such  lease,  there  should  be  reserved  the  then  annual  surface  rent 
at  the  least,  and  such  consideration  for  the  mines  and  liberties  aforesaid, 
whether  by  royalties  or  instalments  of  money  in  gross,  to  be  incident  to  the 
immediate  reversion,  as  the  trustees  or  trustee  for  the  time  being  should  con- 
isider  to  be  a  fair  equivalent  for  the  same;  and  soas  thereshouid  be  contained 
powers  of  distress  and  re-entry,  and  all  other  clauses,  covenants  and  agree- 
ments usual  or  necessary  in  leases  of  mines,  and  so  as  the  lessee  or  lessees 
should  execute  and  deliver  to  the  lessors  a  duplicate  or  counterpart  of  every 
such  lease. 

At  the  rime  when  the  bill  was  filed,  Owen Wallis  was  adult  and  a  bachelor : 
Mary  Morton  was  dead  without  issue ;  Eliza  Wallis  was  married  to  Henry 
Barrett,  but  had  no  issue ;  and  Ann  Hayes  was  married,  and  had  issue  two 
infant  children,  who  were  made  defendants. 

The  bill  stated  that  the  defendant  Ward  alleged,  that  the  power  in  pur- 
suance  of  which  the  agreement  between  him  and  the  surviving  trustee  was 
made,  was  given,  by  the  testator's  will  for  an  indefinite  or  unlimited  space  of 
time,  and,  therefore,  was  void  at  law :  but  the  plaintiffs  charged  that,  accor- 
ding to  the  true  intent  and  meaning  of  the  will,  the  power  would  cease  so 
soon  as  the  hereditaments  should  vest  in  any  person  or  persons,  for  any  estate 
of  inheritance  in  possession,  and  such  person  or  persons  should  attain  twenty 

one,  and  that,  therefore,  the  power  was  good  and  valid. 
[*229]        *The  bill  prayed  that  the  power  to  lease  the  hereditaments  for  any 
term  not  exceeding  thirty  years  in  possession,  and  all  or  any  of  the 
mines  and  minerals  in  and  under  the  same,  might  be  declared  to  be  good 
and  valid,  and  that  the  agreement  might  be  specifically  performed. 

Mr.  Treslove  and  Mr.  Simons^  for  the  plaintiffs. 

Mr.  Rogers,  for  some  of  the  defendants, 

Mr.  Amphlettj  for  the  defendants,  the  infant  children  of  Mr.  and  Mrs.  Hayes, 
contended  that  the  power  to  lease  the  Stow  Lawn  estates,  and  the  mines  and 
minerals  under  it,  being  wholly  unrestricted  as  to  the  time  during  which  ii 
was  to  remain  in  force  and  capable  of  being  exercised,  was  void ;  and  he  re- 
ferred to  Ware  v,  PolhilL{a) 

The  Vice-Chancellor,  after  stating  the  limitations  of  the  estate  contained  in 
the  will,  said  that,  if  Owen  Wallis  should  have  a  son  who  should  attain 

(a)  11  Vm.  357. 
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twenty-one,  he  and  his  son  might  saffer  a  recovery  which  would  get  rid  of 
the  estate  vested  in  the  trustees ;  or,  if  the  testator's  nieces  should  have  issue 
who  shoDid  attain  twenty-one,  they  also  might  suffer  a  recovery,  which 
would  entitle  them  to  have  their  equitable  interests  clothed  with  the  legal 
estate ;  and  that,  in  either  case,  the  power  would  be  destroyed ;  and,  conse- 
quently, that  the  objection  to  the  power  on  the  ground  of  perpetuity,  could 
not  be  sustained.(a)  7"^ 

His  Honor  declared  the  power  to  be  good,  and  decreed  a  specific  perfor- 
mance of  the  agreement[l] 


•Bannatyne  t>.  Leader.  [•230] 

1839 ;  6tb  and  Stb  July. — Production  of  Docamente ;  Defendant 

If  a  defendant  denies  the  plaintiff's  title,  and  says,  poNtively,  that  the  docnments,  in  his  cttstody^ 
relafinf  to  the  matters  in  the  bill,  will  not  show  the  plaintiff V  title,  the  eenit  will  not  order  him 
to  prsdoee  them ;  hut  if  he  says  merely  that  he  believeB  that  they  will  net  show  the  plaintiff** 
title,  the  covrt  will  eider  him  to  piednce  them. 

Tbe  plaintiffs  were  the  assignees  of  John  Bfaberly,  a  bankrupt,  who,  prior 
to  his  bankruptcy,  had  carried  on  the  business  of  a  linen  manufacturer,  in  co- 
partnership with  John  Baker  Richards,  since  deceased.    On  the  9th  of  Mdy, 
1831,  Maberly  sold  his  share  of  the  business  and  the  property  belonging 
thereto,  to  the  defendant  Leader ;  but  the  dissolution  of  the  partnership  be- 
tween Maberly  and  Richards,  and  the  formation  of  the  new  partnership  be- 
tween Richards  and  Leader,  was  not  advertised,  in  the  Gazette,  until  the  3d 
of  January,  1832.    The  advertis^^ment,  however,  was  dated  on  the  9th  of 
May,  1831.    On  the  26th  of  January,    1832,  the  fiat  issued  under  which 
Maberly  was  declared  a  bankrupt    The  object  of  the  bill  was  to  set  aside  the 
sale  on  the  ground  that  the  property  sold  was  allowed,  by  Leader,  to  remain 
in  the  order  and  disposition  of  Maberly  at  the  time  of  his  bankruptcy.    The 
bill  alleged  that,  from  and  after  the  9th  of  May,  1831,  and  thenceforward, 
np  to,  and  from  and  after  the  1st  day  of  July,  1831,  when  an  indenture  of 
sssignnaent  therein  set  forth,  was  executed  by  Maberly,  and  when  he  com- 
mitted an  act  of  bankruptcy  by  executing  the  same,  the  linen  manufactories 
and  business,  by  the  consent  and  permission  of  Leader,  were  and  continued 
to  be  carried  on,  by  Maberly  and  Richards,  in  the  same  manner  as  the  same 
had  been  before  carried  on ;  and  that  by  the  consent  and  permission  of  Ijeader, 
the  same  continued  to  be  carried  on  under  the  old  style  or  firm  of  Maberly 
&  Co. ;  and  that,  by  the  consent  and  permission  of  Leader,  the  same 
were  so  carried  on,  until  the  •3d  day  of  January,  1832,  as  thereinafter    [*2311 
naentioned,  and  as  if  Leader  had  no  share  or  interest  in  the  same. 

(a)  See  Wcring  v.  Coeenfry,  1  MyL  Sl  Keen,  349  ;  and  BiddU  v.  Perkinn,  ante,  voi.  4,  p.  135- 
[1]  Vide  Wood  v.  White,  4  Myl.  &  Cr.  460.    S.  C.  2  Keen,  664. 
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The  bill  cha^^,  in  the  usual  nmnneri  that  the  defendant  bad,  in  his  cus- 
tody, divers  books  of  account,  books,  ledgers,  d&c,  relating  to  the  matters  e<xh 
tained  in  the  bill,  and  whereby  the  truth  of  them,  or  some  of  them,  would 
appear ;  and,  particularly,  whereby  it  would  appear  that  Maberly  had  com* 
mitted,  on  the  9th  of  May,  1831,  and  on  the  1st  of  July,  1831,  and  on  other 
days,  acts  of  bankruptcy,  prior  to  the  Slst  of  December,  1831 ;  and  that  Leader 
ought  to  set  forth  a  list  of  all  such  documents,  d&c. 

Leader,  in  his  answer,  positively  denied  all  the  allegations  and  chai^  in 
the  bill,  upon  which  the  plaintiff  founded  their  title  to  the  relief  prayed*  He 
said  that,  during  the  treaty  for  the  purchase  and  when  the  agreement  for  the 
same  was  come  to,  it  was  proposed,  by  Maberly,  to  the  defendant  and  John 
Baker  Richards,  that  the  name  or  style  of  the  firm  of  Maberly  &  Co.,  under 
which  the  linen  manu&ctories  and  the  establishments  therewith  connected  had 
been  carried  on  should  not  be  changed,  or  the  retirement  of  Maberly  from  the 
business,  be  publicly  announced  or  published  in  the  Gazette,  until  after  the 
Slst  of  December,  1831,  and  that  the  defendant  and  J.  B.  Richards  acquiesced 
in  such  proposal  by  reason  of  Maberly  stating  that  an  earlier  publication  of 
the  dissolution  of  the  partnership,  would  be  prejudicial  to  his  return,  on  the 
then  expected  dissolution  of  Parliament,  for  the  borough  of  Abingdon,  which 
he  then  represented,  and  that  it  might  cause  a  run  upon  his  banks  in  Scot- 
land before  he  got  the  necessary  funds  to  meet  it,  and  which  he  should  be 
enabled  to  do  by  means  of  the  securities  proposed  to  be  released  and 
[*232]  the  money  to  be  paid  by  the  defendant ;  but  that,  *on  the  9th  of  May, 
1831,  Maberly  and  Richards  signed  their  names  to  the  following 
memorandum  at  the  foot  of  the  agreement  of  the  9th  of  May,  1831;  ''  The 
partnership  hitherto  subsisting  between  the  undersigned,  as  linen  manufac- 
turers, under  the  firm  of  Maberly  &  Co.,  is  dissolved  by  mutual  consent :" 
that  the  plaintiffs,  as  Mabcrly's  assignees,  brought  an  action  of  trover,  in  the 
Court  of  Common  Pleas,  against  the  assignees  under  the  indenture  of  the 
1st  of  July,  1831,  for  the  purpose  of  trying  the  validity  of  the  assignment: 
that,  at  the  trial  of  the  action  in  July,  1833,  a  verdict  was  found  for  the  de- 
fendants, and  thereby  the  validity  of  the  indenture  was  established  as  against 
Maberly's  creditors  and  assignees;  and  it  was  also  established  that  the  making 
of  the  indenture,  was  not  an  act  of  bankruptcy,  and  that  it  was  not  executed 
in  contemplation  of  bankruptcy.  Leader,  in  his  answer,  further  stated  that 
there  were,  in  the  joint  custody  of  himself  and  of  the  other  defendants  (who 
had  become  entitled  to  Richards'  share  Iq  the  partnership,)  several  docu- 
ments, &c.  relating  to  the  matters  mentioned  in  the  bill ;  but  that  the  truth  of 
such  matters,  as  he  believed^  did  not  thereby  appear,  fiuther  or  otherwise  thaa 
as  they  were  therein  stated :  and  that  Jie  believed  that  it  did  not  appear,  by 
such  documents  or  any  of  them,  that  Maberly  had  committed,  on  the  9th  of 
May,  1831,  and  on  the  1st  of  July,  1831,  or  on  either  of  such  days,  or  on 
any  other  days,  any  acts  of  bankruptcy,  prior  to  the  1st  of  January,  1832; 


CASES  IN  CHANCERY.  234 


1839^ — Bannatyne  r.  Leader. 


and  that  he  had  set  forth  a  list  of  such  documents  in  the  second  schedule  to 
his  answer. 

Mr.  Jacob  and  Mr.  Cr.  Richards^  for  the  plaintiffs,  now  mored  that  those 
documents  might  be  produced.  They  said  that  the  books  and  other  docu- 
ments moved  for,  were  connected  with  the  trade  from  1825  down  to 
1837 ;  that  the  production  of  them  was  essential  to  the  purposes  *of  the  [*233] 
suit,  in  order  to  show  what  the  trade  was,  and  how  it  was  carried  on, 
and  particularly  to  show  what  was  done  between  the  date  of  the  agreement 
and  the  time  when  the  dissolution  of  the  partnership  between  Maberly  and 
Richards,  and  the  formation  of  the  partnership  between  Richards  and  Leader 
was  announced,  to  the  world,  by  the  advertisement  in  the  Gazette. 

Mr.  Knight  Bntcej  Mr.  Barber,  and  Mr.  Walfard  appeared  for  Leader ;  and 
Mr.  Wigram  and  Mr.  Reynolds  for  the  other  defendants  who  claimed  nnder 
Richards : — ^The  question  is  whether  a  person  claiming  to  be  a  partner,  is 
entitled  to  see  the  books  of  the  partnership,  before  it  has  been  determined 
whether  he  is  a  partner  or  not. 

If  the  title  of  the  plaintiff  is  denied  by  the  answer,  that  denial  gives  the 
plaintiff  the  same  benefit,  with  respect  to  all  subordinate  matters,  as  he  would 
have  had  if  he  had  pleaded  to  the  bill.  The  allegation  that  the  assignment  of 
the  1st  July,  1831,  was  an  act  of  bankruptcy,  and  all  the  other  statements  and 
charges  on  which  the  plaintiffs  fonnd  their  title  to  the  relief  asked,  are  ex- 
pressly denied  by  the  answer.  Besides,  all  question  as  to  the  assignment 
having  been  an  act  of  bankruptcy,  was  set  at  rest  by  the  verdict  in  the  action 
of  trover.  If  the  title  of  the  plaintiff  is  denied  by  the  answer,  he  is  not  en- 
titled to  the  production  of  any  of  the  documents  in  the  defendant's  custody, 

except  such  as  will  show  his  title.    The  Lord  Chancellor  so  decided  in 

V.  Ftini  :{a)  but  a  still  more  important  case,  on  the  same  subject,  has  been 
lately  decided  by  the  same  learned  Judge :  Adams  v.  FHsher.{b)  If  it 
had  been  ^alleged  that  the  documents  to  which  the  motion  relates,  [*234] 
proved  the  act  of  bankruptcy,  then  the  plaintifis  might  have  been 
entitled  to  soe  them :  but,  what  the  documents  are  wanted  lor,  is  to  show  that 
the  property  sold  to  Leader,  was  in  the  order  and  disposition  of  Bfaberly,  on 
the  3d  of  January,  1832 :  but  until  the  plaintiffi  have  shown  that  Maberly 
was  a  bankrupt  on  that  day,  they  have  no  right  whatever  to  question  the 
transaction  between  him  and  Leader. 

If  a  person  claiming  to  be  a  creditor  of  a  testator,  files  a  hill  against  the 
executor,  for  the  purpose  of  obtaining  payment  of  his  debt,  and  the  executor, 
in  his  answer,  denies  the  debt,  i;an  the  plaintiff  move  to  have  money  belong- 
ing to  the  testator's  estate,  admitted,  by  the  executor,  to  be  in  his  hands,  paid 
into  court  ? 

The  documents  sought  to  be  produced,  are  in  the  joint  custody  of  Leader 
and  the  other  defendants :  consequently  no  order  can  be  made  on  the  motionj 

(a)  NotnfNNTtcd  H)  3  Myl.  &  Or.  596 ;  aee  p.  642,  el  m^. 
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which  will  not  aflfect  those  other  defendants  as  well  as  Leader  :  but  there  is 
no  privity,  whatever,  between  the  plaintiffs  and  those  defendants  who  claim 
under  Richards. 

The  case  of  Taylor  v.  MUfierj{a)  Aikyns  v.  Wrightt{b)  and  Fenmck  r. 
Reed,{c)  were  referred  to  by  Mr.  Reynolds. 

Mr.  Jacob  in  reply,  said  that,  in  Adams  v.  Fisher ,  the  Lord  Chancel  lor 
proceeded  on  the  ground  that  the  documents  were  not  material  to  be  produced, 
in  order  to  enable  the  plaintiff  to  get  a  decree ;  that  they  were  not  material  to 
show  the  connection  which  existed  between  Adams  ▼.  FHsher :  and  he  re- 
ferred to  the  last  paragraph  of  the  judgment,  in  page  646  of  the  report. 
[•235J  The  Vice-Ohancellor,  in  the  course  of  the  argument,  said :— I  do 
not  see  any  sort  of  admission,  in  the  answer,  that  the  documents,  if 
they  were  produced,  would  prove  one  single  allegation  in  the  bill. 

Let  me  put  this  case.  Suppose  that  a  person  claiming  to  be  a  creditor  of 
a  testator,  had  filed  a  bill  against  the  executor,  and  said  that  he  was  a  credi-, 
tor,  and  that  the  executor  had  got,  in  his  possession,  all  the  papers  and 
writings  that  ever  belonged  to  the  testator,  and,  if  they  were  produced,  it 
would  appear  that  he  was  a  creditor :  and  that  the  executor,  by  his  answer, 
denied  the  assertion  that  the  plaintiff  was  a  creditor,  and,  moreover,  went  on 
to  state  that  he  had  all  the  papers  of  the  testator  in  his  possession,  but  denied 
that  any  of  them  would  make  out  the  fact  that  the  plaintiff  was  a  creditor ; 
could  this  court  order  all  or  any  of  those  papers  to  be  produced  ?  And  yet  it 
is  perfectly  posssible  that  it  might  be  all  fallacious,  and  that  the  documeiits, 
if  they  were  produced,  would  prove  the  plaintiff 's  case. 


8ih  July. — ^The  Y ice-Chancellor  : — What  influences  my  mind  most, 
is  that  passage  in  the  answer  in  which  the  defendant  has  not,  in  my  opinioo, 
averred,  with  sufficient  positiveness,  that  the  documents  would  not  make  out 
the  plaintiff's  case.  I  confess  that  though,  for  many  purposes,  what  a  defen- 
dant states  on  his  belief,  is  considered  as  substantially  putting  the  fact  in 
issue  ;[1]  yet,  where  the  question  depends  on  the  materiality  of  the  docu- 
ments with  respect  to  their  contents,  if  the  defendant  does  not  choose 
[*$236]  to  swear,  positively,  as  he  might  and  as  he  would  be  perfectly  ^usti* 
fied  in  doing  if  he  had  read  tliem  through  and  was  satisfied,  in  his 
own  mind,  that  they  did  not  contain  that  which  would  make  out  the  plaintiff's 
case,  but  thinks  proper  to  admit  the  documents  to  be  in  his  possession,  and 
then  to  state  (in  the  manner  in  which  this  defendant  has  done)  that  he  mere> 
ly  believes  that  they  will  not  make  out  the  plaintiff's  case,  I  cannot  but  think 
tfiat  the  defendant  does  plaee  the  matter  in  such  a  situation  as  to  make  it 

(«)  1 1  Ve«.  41.  (6)  14  Ve«.  21 1 .  (c)  1  Mer.  1 14. 

[1]  That  a  defendant's  ttatement  on  his  belief,  may  amount  to  an  admiaMon  of  the  fact,  «ee 
Brooibt  ▼.  Byam,  1  Story*a  Rep.  301.  When  a  defendant  need  not,  or  mnat,  answer  aa  to  hk  be- 
lief, aee  WoodM  v.  Morrell,  1  Jofana.  Cb.  Rep.  103.  Slorn  r.  LUtU,  3  Paige,  103.  The  Ptk* 
/n«.  Co.  y.  Lynch,  id.  910.    N9rt9n  r.  Wcmer,  3  Edw.  Ch.  Rap.  lOS. 
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oonsisteDt  with  the  fair  invastigatioa  of  the  truth  and  justice  d  the  case  that 
the  dococnents  should  be  produced.  And  it  is,  therefore,  on  account  of  the 
paiticolar  mode  in  which  this  answer  is  framed,  that  I  think  the  books- ought 
to  be  prodaced*[l] 


Nettleshipp  i^.  Nettleshipp. 


IS39 ;  5lh  «ad  19tb  Joly.— HariMnd  and  Wife ;  Separate  Pkopwiy ; 

A  married  lady,  who  was  entitled  to  an  income  of  500t  a  year  out  of  the  property  in  the  eaoee, 
beings  of  ansoand  mind,  the  court  ordered  the  whole  of  the  5002.  to  be  paid  to  her  husband ;  but 
(Greeted  the  arrears  and  future  payments  of  an  annuity  of  1007.,  to  which  she  was  entitled  for 
her  aeparate  ttae»  to  be  carried  to  her  separato  account,  notwithstanding  the  husband  depoeed 
thai  the  expenses  incurred  by  him  in  her  care  and  maintenance  exceeded  500Z.  a  year. 

The  defendant  Mary,  the  wife  of  the  defendant  William  Gator,  was  en- 
titled, under  the  settlement  on  her  marriage  with  her  first  husband,  who  was 
the  testator  in  the  cause,  to  an  annuity  of  4002.,  and  to  the  dividends  of  a 
sum  of  stock,  amounting  to  1082.,  for  her  life ;  and,  under  the  testator's  wilt, 
she  was  entitled  to  an  annaity  of  100/.  for  her  separate  use.  After  her  second 
marriage,  she  became  of  imsound  mind. 

On  the  bearing  of  the  cause  for  further  directions,  Mr.  Monro,  for 
Mr .  Cator,  submitted  that,  under  the  ^circumstances,  the  whole  of  [*237] 
Mrs.  Gator's  income,  including  the  annuity  of  1001.,  ought  to  be  paid 
to  her  husband.    Brodie  v.  Barrff.{a) 

The  Yice-Chancellor  ordered  the  annuity  of  400/.  and  the  dividends  of  the 
stock  to  be  paid  to  Mr.  Cator,  but  directed  that  the  arrears  and  future  pay- 
monts  of  the  annuity  of  1001.,  should  be  carried  to  Mrs.  Gator's  separate  ac-. 
eoon^  and  accumulated. 


I2ik  Juiy.-^On  this  day  Mr.  Monro  renewed  his  application  with  respect 
to  the  annuity  of  100/.,  and  read  an  affidavit,  made  by  Mr.  Gator,  stating 
that  he  had  agreed,  with  a  physician  at  Southall  in  Middlesex,  to  take  the 
custody  of  and  to  maintain  Mrs.  Gator,  for  the  annual  sum  of  600/. ;  and  that 
he  was  liaUe  to  the  payment  of  such  further  sums  as  might  be  required  for 
providing  her  with  clothes  and  other  necessaries ;  that  he  was  frequently 
required  to  visit  his  wife,  and  was  put  to  further  expense  in  traveling  to  and 

U)  2  Vea.  &  Baa.  Sfi. 

[1]  When  a  defeodaat  will  bo  oidaiied  la  pradoee  doonaumte,  Slo^  wa  ftuther,  editer'a 
Botoa»  3  Myl.  Sl  Cr.  S46>  549,  where  aona  mom  reoont  deeieaona  are  ateted  or  referred  to. 
Where  eortein  doonmeala  are  aet  forth,  hartorically,  in  Uie  ateUng  part  of  Uio  bill,  Uie  defendant 
oiait  aaawer  to  the  fiiet  of  the  tMtMUnee  of  aach  deenroants,  aooording  to  hia  Itnowledge,  or  hia  hi* 
fnriaaliep  and  belie/;  bat  he  »  not  bound  to  anawer  to  the /aelt  oontaiaed,  or  etated  in  aneh  doen* . 
awBlB,  vakai  paitienlarly  atatad  dutmet  Iroiii  the  doottmoBtk  JIfama  t.  Fmrkert  3  Johna.  Ch. 
ta|kS97. 

YOL.   X.  18 
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from  his  residence  at  Woolwich  oa  those  oocaBnens ;  that  he  had  beea  ad- 
visedi  by  the  physician,  that  it  would  benefit  Mrs.  Catoi's  health  to  remefi 
her,  occasionaily,  to  the  sea  side,  which  would  put  him  to  further  expoise: 
that,  save  as  aforesaid,  he  was  not  entitled  to  any  fortune  in  right  of  bb  wife, 
and,  unless  the  innnity  of  100/.  was  allowed  to  him,  he  might  be  unaUe  to 
pay  the  annual  sums  chargeable  to  him  on  her  account,  and  consequently 
might  be  under  the  necessity  of  removing  her  from  the  custody  of  the  phy- 
sician, and  such  removal  would,  as  he  believed,  diminish  her  comforts,  ma- 
terially increase  her  malady,  and  retard  her  recovery. 
[*238]        *The  Yice-Chancellor  said  that,  at  any  rate,  before  be  could  make 
any  order  as  to  the  annuity  of  lOOZ.,  he  roust  havo  a  more  positive 
affidavit,  from  Mr.  Cator,  as  to  his  own  means.(a)[l] 
Mr.  Bacon  and  Mr.  Lambert  were  the  other  counsel  in  the  cause. 


Semplb  v.  Price. 


1839;  19th  July.-^PIeadin; ;  Sopplemental  Bill;  Practice. 

A  iMCMMuy  party  may  be  braogJit  before  the  eonrt  by  sopplemeiital  bill,  whet*  the  eaue  it  ia  nifc 
a  stage  that  the  original  bill  cannot  be  amended* 

The  object  of  the  original  bill  in  this  case,  was  to  charge  Gibson,  who 
was  the  surviving  trustee  of  the  plaintiff's  marriage  settlement,  with  a  breach 
of  trust  in  selling  out  a  sum  of  stock,  part  of  the  settled  property.  Gibson, 
by  his  answer,  submitted  that  the  personal  representative  of  W.  Price,  his 
late  co-trustee,  was  a  necessary  party  to  the  suit.  The  plaintiff,  however, 
did  not  amend  her  bill :  but,  after  the  cause  was  at  issue  and  a  commission 
had  issued  for  the  examination  of  witnesses,  she  filed  a  supplemental  bill 
against  Mary  Price,  the  personal  representative  of  W.  Price,  stattniff  that  she 
had  lately  discovered  that  the  breach  of  trust  was  ccmimitted  in  Price's  life- 
time, and  praying  that  his  estate  might  be  made  responsible  for  it. 

Mary  Price  demurred  to  the  supplemental  bill,  on  the  following,  amongst 
other  grounds ;  namely,  that  she  was  not  a  party  to  the  original  bill,  and 
that  no  new  matter  was  alleged,  in  the  supplemental  bill,  to  have  arisen  since 

the  filing  of  the  original  bill. 
['239J        *Mr.  Kae^  in  support  of  the  demurrer,  referred  to  Lord  Lyndbarst^ 

16th  order,  and  said  that  the  filing  of  the  supplemental  bill,  was  an 
attempt  to  evade  that  order.    He  also  cited  Baldwin  v.  Madcoum>{b) 

(a)  It  did  not  appear  that  any  fnrUier  affidavit  was  made.  {h)  S  Ask.  817. 

[1]  A  wife'e  eepaiate  eeCate,  in  ganenJ,  ie  sot  liable  lor  theaxpeneeeof  henell'  and  family.  Th* 
hasband,  if  he  be  of  ability,  ii  boaad  to  aopport  hie  family,  and  if  be  eontiacte  a  debt  for  the  mp- 
port  of  hie  wife  and  efaildren,  and  the  eredit  ii  given  to  him»  neither  the  separate  eetate  of  the  wife  sw 
^be  remainder  to  the  children  ie  liable  for  aocb  debta,  ahhongfa  the  hniband  sbonid  prove  haalftat 
M^gwmd  V.  Johm^m,  1  HiU'a  (So.  Ca.)  Sep.  934,  and  vpon  the  same  piineiple,  while  the  peieBi 
ie  able  to  maintain  hk  iaiaat  eliildren,  he  ie  not  aUewed  to  draw  upon  their  uparate  eitale  Iw 
their  aupport     WelU^Uy  v.  The  Duke  •fBeaufvrt^  2  Raea  38. 
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Mr*  Coleridge^  in  sopport  of  the  sappIeiMQtal  bHI,  said  that  it  was  bud 
down,  hy  Lord  BedeBdale,  that  a  sapplemeaCal  faiU  may  be  filed  to  put  a  new 
matter  in  issue  or  to  add  partiesi  where  the  proceedings  are  in  such  a  state 
that  the  origioal  bill  cannot  be  amended  for  the  purpuse.(a)  He  referred  also 
to  CMbn^fh  V.  Evansj^h)  Crompton  v.  Wombwdl,{e)  and  Ooadwin  v« 
Cfoodwimid)  .  ^    -  i 

The  Ticr-Chanoex.lor: — ^In  Cokhmgh  v.  Ewmsj  the  supfdemental  bill 
noaght  to  change  the  issue  raised  by  the  orig;inal  hill,  and  the  demurrer  to  it 
was  allowed  on  that  gronnd. 

Bat|  in  ell  casesi  where,  by  inadirertenee,  a  necessary  party  has  not  been 
brought  before  the  court,  and  the  suit  has  got  to  that  stage  that  the  plaintiff 
cannot  amend  his  bill,  the  court  will  allow  him  to  file  a  supplemental  bill  for 
the  purpose  of  supplying  the  defect  All  that  the  15th  order  prescribes,  is 
that  the  new  party  shall  not  be  brought  before  the  court  by  amendment.[l] 


*Blanshard  v.  DREw.(e)  [*240] 

1839  ;  20tb  July.— Pmctice ;  BinniMd ;  Costs. 

After  Uie  filing  of  the  bill,  the  defendant  took  the  benefit  of  the  iuolTent  debtois'  act,  and,  in  bli 
•ehedule,  admitted  the  plaintiff  to  be  a  creditor  for  the  subject  matter  of  the  suit.  The  defen- 
dant afterwards  moved  to  diitmiss  the  bill  for  want  of  prosecution,  with  costs.  The  court  ordered 
tile  bill  to  be  dismissed,  but  wlthcut  costs,  the  defendant  having,  by  hbi  own  act,  destroyed  th« 
snbiiect  matter  of  tiie  soift. 

Mr.  HeTHERiKOTON,  for  the  defendant,  moved  to  dismiss  the  bill,  for 
want  of  prosecution,  with  costs.     He  insisted  that  although  the  defendant 

(«)  Treat,  on  Plead.  48,  and  49.         {h)  Ante,  vol.  4,  p.  75.  (e)  Ibid,  S98 ;  see  ante,  909. 

(O  S  Atk.  37a  («)  Bx  flMwn; 

[1]  Vide  Vigm  v.  lard  AudU^^  9  Sim.  7S.  Woodir.  Woedt,  ante,  197.  Whece  a  mpplemMitsI 
bill  is  filed  for  the  mere  purpose  of  bringing  a  new  party  before  the  court,  upnn  the  original  faotii 
before  appearing  upon  the  record,  it  is  only  necessary  to  make  him  a  defendant  in  such  bill :  but, 
ff  a  sopplemental  bill  is  filed  for  the  purpose  of  bringing  new  facts  before  the  court,  all  the  other 
parties  to  the  original  bill  should  be  parties  to  the  supplemental  biU ;  Tkt  Farmert  Loan  and  Tru$t 
Os.  T..«SeyMMir,  9  Paige,  539.  So,  the  dsfeiidaitts  to  an  original  biU  were  held  to  be  neeessary 
parties  to  a  supplemental  bill  against  a  new  defendant,  where  the  interests  of  such  original  defen* 
dants,  as  well  as  those  of  the  new  defendant  required  that  the  new  defendant  should  be  a  party  to 
the  suit :  Jone9  r.  HowelU,  2  Hare,  343.  Where  there  had  been  a  change  of  parties,  having  no 
beneficial  Interest,  as  of  one  set  of  trustees  for  another,  during  the  pendency  of  the  suit,  and  after 
pnofr  taken,  MeCoun,  V.  C,  allowed  a  supplemenlal  bill  to  be  filed  for  the  mere  purpose  of  In* 
tnidoeiag  the  substltated  trustees ;  obsenring,  in  regard  to  the  bill  of  supplement  proposed  to  be  filed« 
that,  "  all  other  parts  of  such  bill,"  beyond  that  particular  purpose,  **  alleged  by  way  of  supplement 
and  calling  for  a  discoTery,  must  first  be  expunged,  and  the  original  defendants  stricken  out,  so  as 
not  to  be  obliged  to  answer.  It  is  sufikient  to  exhibit  it  against  the  new  trustees  only.  They  will 
tkea  answer,  admitting  themselves  to  be  trustees ;  and  the  cause  will  stand  for  hearing  upon  the 
original  pleadmca  and  proofs^  and  upon  tho  tandomental  biU  and  answer  only."  Tk«  North  Am** 
rkam  Coal  Co.  ▼.  Dyett,  3  Edw.  Cb.  Rep.  115. 
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had,  sioee  the  instinitioti  of  &e  snit,  become  inaolTent,  the  unial  m0tio& 
eould  be  made  to  dismiss  for  want  of  ptofiecution  with  oeetSi  on  the  anthoiity 
of  H^HteiA  v.  Taffhr.{a) 

Mr.  Caokej  for  the  plaintifl^  said  that,  since  the  bill  was  filed,  the  defeadant 
had  taken  the  benefit  of  the  insolvent  debtiMs'  act :  that  he  had,  in  his  sehe- 
dole,  admitted  the  plaintiff  to  be  a  creditor  in  respect  of  the  subject  matter  of 
this  suit,  and  that  he  had  no  assets ;  and,  therefore^  that  the  defendant  haviog^ 
by  hts  own  act,  destroyed  the  subject  of  the  suit,  the  bill  ought  to  be  dis- 
missed  without  costs :  and  he  cited  Kfiox  ▼.  Brinm*{b) 

The  Yice^Chancellor,  under  the  above  circumstances,  (wdered  ttie  bill  to  be 
dismissed  without  costs. 


[•241]  •Matchitt  v.  PALM£a.(c) 

1839 ;  SOth  July.— Praetleo ;  Amendment 

Where  an  order  to  amend  may  be  made,  by  the  Maater,  as  against  some  of  the  defendanlii  bat 
-  m«st  be  made,  by  the  court,  aa  against  another  of  them,  the  plaintiff  may  obtain  the  order,  froai 
the  court,  as  against  all  the  defendants. 

In  this  case,  the  bill  was  filed  against  Palmer,  as  sole  defendant,  the  per- 
sonal representative  of  the  testator  in  the  cause,  for  payment  of  a  Iqscy. 
Palmer  put  in  a  full  answer,  from  which  it  appeared  that  the  defendant  had 
applied  the  whole  of  the  assets  in  payment  of  debts.  The  plaintiffs,  beiog 
advised  that,  upon  the  true  construction  of  the  will,  the  debts  were  chtfged 
en  the  real  estate,  and  that  they  would  have  a  right  to  have  the  assets  mar- 
shalled, obtained  an  order  frnm  the  coiir/(the  time  within  which  it  could  have 
been  obtained  from  the  Master  having  long  previously  expired,)  giving  them 
liberty  to  amend  2  and  they,  accordingly,  amended  their  bill,  by  setting  out  the 
whole  of  the  will,  and  making  the  heir  at  law  and  the  several  persoas  inte- 
rested in  the  real  estate,  parties  drfendants,  and  praying  that  the  assets  might 
be  marshalled  in  fiivor  of  their  legacy. 

The  several  defendants  having  put  in.  sufficient  answers  to  the  amended 
bill,  the  plaintiffs  now  applied,  specially,  to  the  court,  for  leave  to  make  fiup* 
ther  amendments,  (amending  the  defendants*  office  copies  of  the  bill,)  00  the 
usual  affidavit  that  the  amendments  had  been  settled  by  counsel,  and  were 
not  vexatious  or  for  the  purpose  of  delay. 

Mr.  Mylne^  for  the  motion,  submitted  that  he  was  right  in  coming 
[*242]  to  the  court,  and  not  going  to  the  *Master ;  inasmuch  as  the  forma 
amendment,  as  against  Palmer,  was  necessarily  obtained  by  an  ap- 
plication to  the  court;  and  that^  having  once  come  to  the  court  as  against 
him,  it  was  not  afterwards  competent,  to  the  plaintiffs,  to  go  to  the  Master 
for  any  further  leave  to  amend.    Atiomejf  General  v.  Nethercoai.{d) 

Mr.  James  Parker^  contra,  contended  that,  as  against  the  other  defeodants, 

<«)  9  Ves.  615.(    5}3  6ro.C.C.  186.    (e)  £x  relatione,  Mr.  My Ine.    (<i;  S  Myl.  &  Cnif,  604. 
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diis  was  an  original  bill,  and  the  plaintifik,  under  the  atrict  terms  oi  the  13th 
order  might  and  were,  indeed,  boond  to  applf  to  the  diaeretion  of  the  Mas- 
ter ;  the  six  weeks  after  the  answers  were  to  be  deemed  sufficient,  not  hav- 
ing yet  expired. 

The  Tico-Chancellor  said  that  the  order  sought  to  be  obtained,  was  to  be 
made,  not  only  against  those  parties  who  had  been  made  defendants  by  amend- 
ment, bat  also  against  Palmer,  the  original  defendant ;  and,  therefore,  if,  as 
he  thought,  the  application  ought  to  be  made  to  the  court  so  far  as  Palmer 
was  concerned,  no  distinction  could  be  made  as  to  the  other  defendants.  The 
motion  must,  therefore,  be  granted. 


•WooDROPPE  V.  Danikl.  [*243] 

1839 ;  S3d  July.— Defendant ;  Exception ;  Ineufficiency. 

A  bill  interrogated  to  all  the  atatementt  andchargee  except  one,  and,  the  defendant  having  omitted 
to  answer  It,  the  plaintiff  excepted  ;  bntinhia  exception,  he  set  forth  the  itatement  shortly,  and 
in  the  form  of  a  qneslien.  Held,  that  the  statement  being  material,  ought  to  hare  been  answered^ 
and  that  the  exception  was  sufficient,  as  it  plainly  pointed  oat  the  passage  to  which  it  ap* 
piiod. 

The  bill  interrogated  to  all  the  allegations  and  charges  contained  in  it, 
except  one.  The  answer  having  been  put  in,  the  plaintiff  took  several  ex* 
ceptions  to  it  for  insufficiency.  One  of  the  exceptions  related  to  the  allegation 
which  was  not  interrogated  to^  and  set  it  forth  shortly,  and  in  the  form  of  a 
question.  The  Master  having  allowed  the  exceptions,  the  defendant  excepted 
to  his  report. 

Mr,  Knight  Bruce^  for  the  defendant,  said  that  a  plaintiff  had  no  right  to 
oemplain  that  a  statement  in  his  bill,  which  he  had  not  thought  proper  to 
intern^te  to,  and,  therefore,  had  treated  as  immaterial,  was  not  answered : 
that,  at  all  events,  he  was  not  at  liberty  to  abbreviate  the  statement,  or  to  turn 
it  into  a  question ;  or,  in  any  manner  to  alter  the  language  of  the  bill ;  but 
that  he  ought  to  have  framed  his  exception  thus :  ''  for  that  the  said  defend- 
ant hath  not  answered  according  to  the  best  of  his  knowledge,  remembrance^ 
information  and  belief^  the  following  charge,  that  is  to  say,  Ac/*  Ehdgmm 
V.  Buiterfield.{a) 

Th£  Vice-Cha.nckli.or  : — ^The  allegation  to  which  the  exception  relates^ 
seems  to  be  material ;  and  I  have  always  understood  the  practice  to  be,  that 
every  material  allegation  and  charge  in  a  bill,  must  be  answered,  whether 
it  is  interrogated  to  or  not.[l] 

(a)  3  Sim.  di.  Stu.  236. 

[1]  The  general  interrogatory  is'ttsuaUy  suffielent  to  call  forth  a  fall  answer :  so  Kent,  Ch.  says ; 
*'  I  apprehend  the  mle  on  this  snbjeet  to  bo«  that  it  Is  saflieient  to  make  this  general  requisition  on 
th«  defendant  to  aasver  the  eonUnts  of  the  bill*  and  that  the  interrogating  part  of  the  bUl,  by  a 
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[*344]  *Widi  respect  to  the  other  objection,  namely,  that  the  plaintiff  has 
not  sofficiently  pointed  oat  the  paaeage  in  the  bill,  which  he  cod- 
tends  is  not  answered,  my  opinion  is,  that  the  plaintiflf  is  not  bound  to  set  out 
in  his  exception,  every^word  of  the  passage,  which  he  all^;es  is  not  an- 
swered ;  but  that  he  does  enough  if  he  sufficiently  manifests  what  part  of  the 
bill  his  e^oepticm  applies  to.[lJ 

I  think,  thereforey  that  the  exception  in  question  it^ts  properly  allowed  by 
the  Master. 

repetition  of  the  several  matters,  is  not  neceasvy.  The  defendant  is  bound  to  deny  or  admit  aS  tlw 
facta  stated  in  the  bill,  with  all  their  material  cirenmstances,  without  q>eeial  interro^tories  for  that 
parpose.  They  are  only  nsefal  to  probe  more  efl&ctoally  the  conscience  of  the  party,  and  to  pre- 
vent evasion  or  omission  as  to  eircomstances  which  may  be  deemed  important ;  bat  it  is  no  excoN 
for  the  defendant  in  avoidinff  to  answer  fully  to  the  subject  matter'of  the  bill,  that  there  were  w 
special  interro|ratories  applicable  to  the  ease.  Plain  sense  and  a  good  consciencet  will,  without  asy 
dffleulty,  in  most  eases  teach  a  defendant  how  far  it  is  requisite  to  answer  to  the  contents  of  tlie 
bill,  and  to  meet  the  gravamen  alleged ;  and  it  is  eertalnly  deainble  to  avoid,  if  possible,  the  ex- 
pense and  the  prolixity  of  repeating  in  the  same  bill,  every  material  fact  It  is  well  undeifUwd, 
that  if  the  defendant  be  specially  interrogated,  it  can  only  be  to  the  facts  alleged  and  ehaiged  in 
the  bill.  The  one  capnot  be  more  extensive  than  the  other."  The  Tnuteee  of  the  MetkoiiH 
Episcopal  Church  v.  Jacques,  1  John.  Ch.  Rep.  65,  75.  And  see  Mechanics  Bank  v.  Levy,  3 
Paige,  606.  Gnm  v.  Wheeler,  S  Edw.  Ch.  Rep.  334.  Bat  where  a  fact  is  stated  in  the  bill  by  #ay 
of  recital  merely,  without  any  interrogatory  calling  for  an  answer  as  to  that  fact,  the  defendant  it  not 
bound  either  to  admit  or  deny  the  same.  Meekames  Bank  v.  Lev^,  uhi  supra.  And  intcrrogatiriM 
peed  not  be  answered,  where  they  are  not  based  upon  a  distinct  allegation,  but  on  mere  intimationf . 
Orim  V.  Wheder,  ubi  supra, 

[l]  In  excepting  to  an  answer  for  insufficiency,  the  plaintifTraust  state  what  parts  of  the  bill  ha 
eonceives  not  property  answered ;  setting  forth  the  particular  points  wherein  the  answer  is  defcc' 
ttve,  and  praying  that  the  defendant  may  in  these  respects  pot  in  a  iUll  and  pevfbet  answer.   Bu^ 
laid  V.  MiUer,  4  Paige,  474.    Stafford  v.  Brawn,  id.  Ra    So,  Story,  J.,  in  Brooirs  v.  Byem,  1  Stery^i 
Rep.  300,  says:  **  certainly,  this  exception  is  taken  in  a  form  and  manner  too  general  to  beapbeld 
by  the  court.    The  exception  should  have  stated  the  charges  in  the  bill,  and  the  intenogatory  ap- 
pilieable  thereto,  to  which  the  answer  is  addressed,  and  then  have  stated  the  terms  of  the  aai««r 
verbatim,  so  that  the  court  without  searching  the  bill  and  answer  throughout,  might  at  ones  have 
liereeived  the  ground  of  the  exception,  and  ascertained  its  sufficiency.''    Mr  Justice  Story  refen  te 
Hodgson  V.  Butterfield,  {uhi  supra,)  as  a  direct  authority  to  the  point ;  in  which  the  language  of 
Leach,  V.  C.  cannot  easily  be  reconciled  with  that  of  his  successor.     If,  however,  exeeptioni  be  ex- 
tended to  unnecessary  prolixity,  it  becomea  a  matter  of  oonaideration  in  the  taxation  of  ootta 
Ante,  217,  n.  Am.  ed.    Exeeptlona  to  an  answer  for  iosuffieieney,  wiU  not  fail,  on  aecoaat  of 
tlieir  not  following  literally,  the  words  of  the  interrcigatory.  provided  the  variation  be  not  important. 
3  Beav.  581.    According  to  the  well  established  rules  of  pleading,  both  at  law  and  in  equity,  ex- 
ceptions must  not  be  argumentative.    So,  speaking  of  the  form  of  the  exceptions  in  the  case  before 
him,  Walworth,  Ch.,  says;  **  the  form  of  the  exceptions  which  have  been  taken  to  the  anawer,  In 
this  ease,  is  very  objectionable  ;  and,  if  they  had  been  referred  for  impeitinenoe,  the  greater  ptit 
of  each  exception  would  probably  have  been  rejected  oa  that  ground.    The  complainant  sbooM 
state  eleariy  and  distinctly  those  charges  in  his  bill,  which  are  not  sufficiently  answered,  and  leafs 
the  arguments  in  favor  of  the  exceptions  for  an  oral  discussion  before  the  Master  on  the  referenee.*^ 
Sloan  V.  Little,  3  Paige,  115.    As  to  the  form  of  exceptions  for  impertinence,  see  Wsgstsff* 
Bryan,  \  Ross.  Sl  M.  29,  30,  ante,  217,  note. 
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Charlotte  Reodel  v.  Dobree. 

1839;  2Sd  July. — Donatio  mortis  causa. 

A.  being  in  a  declinbig  state  of  health,  delivered  to  B.  a  locked  ca«h  box,  and  told  her,  to  go  at 
his  death  to  his  son  for  the  key ;  and  that  the  box  contained  money  for  herself,  and  entirely  a( 
her  disposal  ait«r  he  was  gone  ;  bat  that  he  shonld  want  It  erery  three  mtfnths,  whilst  he  Ihred. 
The  box  was  twice  delirerad^  to  A.  by  his  dasire,  and  he  deliTsfied  it  afiin  to  B.,  and  it 
w«s  in  her  possession  at  his  death.  The  box  was  broken  open  by  B.  after  A's  death,  and 
contained  a  check  for  506/.  drawn  by  C.  in  favor  of  A.,  and  enclosed  in  a  cover  endorsed  with 
B/s  name ;  and  the  key  (which  A 's  son  had  refused  to  deliver  to  B )  had  a  piece  of  bone 
attached  to  it  with  B.'s  name  written  on  it.    Held,  that  there  was  no  donatio  mortis  eauoa. 

The  bill  stated,  amongst  other  things,  that  some  years  previously  to  the 
death  of  John  Dobree,  a  considerable  intimacy  subsisted  between  him  and  the 
plaintiflf;  and  that  she  was  in  the  habit  of  frequently  residing  at  his  house  at 
Brixton ;  and  that  such  intimacy  continued  up  to  the  time  of  his  death  ;  and 
that  J.  Dobree  had  great  confidence  in  the  plaintiff,  and  always  treated  her 
with  much  kindness  and  attention,  and  expressed  great  regard  for  her,  and 
frequently  stated  to  her,  and  also  to  other  persons,  that  he  intended 
to  make  some  pecuniary  'provision  for  her  in  the  event  of  his  death  :  [*245] 
that  John  Dobree  was  considerably  advanced  in  years,  and  was  pos- 
sessed of  a  large  fortune :  that,  in  August,  1837,  John  Dobree,  whose  health 
had  been  for  some  time  previously,  and  then  was  in  an  infirm  and  dech'ning 
condition,  was  induced,  at  the  instance  and  by  the  recommendation  of  the 
plaintiff,  to  consult  a  physician ;  shortly  after,  or  about  which  time,  he  was 
desirous  of  making  some  provision  or  gift  for  the  plaintiff,  and  also  for  her 
sister,  Allison  Kyle  Reddel,  to  take  effect  upon  the  event  of  his  death  ;  and, 
in  September,  1837,  he  procured  a  cash  box,  with  a  patent  lock  thereto,  which 
was  opened  by  a  key,  to  which  was  attached  a  small  piece  of  bone,  on  which 
the  plaintiff's  name  was  engraved  or  written  ;  that  the  defendant  Yaughani 
who  had  succeeded  John  Dobree  in  his  business  of  a  silversmith,  was,  at  the 
time  before  mentioned,  indebted  to  John  Dobree  in  a  very  large  sum  of 
money ;  that  John  Dobree,  about  the  same  time,  obtained  from  VaughaDi 
two  checks  drawn  by  him  on  Ransom  tc  Co.,  his  bankers,  payable  to  John 
Dobree,  or  bearer,  one  for  500/.,  and  the  other  for  200/. ;  the  first  of  which 
was  intended  for  the  benefit  of  the  plaintiff,  and  the  other  for  her  sister:  that 
John  Dobree  deposited  the  two  checks  in  the  cash  box,  and,  on  or  about  the 
10th  of  September,  1837,  delivered  the  box  tacked  up  with  the  two  checks 
ihereifiy  to  the  plaintiffs  and,  at  the  same  time,  said  to  the  plaintiff:  "  at  my 
death,  go  to  my  sop  and  ask  him  for  the  key,  which  will  be  found  in  the  iron 
chest.  If  he  will  not  give  up  the  key,  take  the  box  to  Vaughan,  and  he  will 
break  it  open.  It  contains  money :  take  care  of  it :  it  will  make  hundreds 
difference  to  you  :  it  is  for  yourself  and  sister^  and  entirely  at  your  own 
disposal  after  I  am  gone  ;  htU  I  shaU  want  it  from  you  every  three  months 
while  I  live :  that,  at  the  same  time,  John  Dobree  showed  the  plaintiff 
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[*346]    the  *enyeIope8  containing  the  checks  with  the  addfesses  tbereoD ; 

but  the  plaintiff  was,  at  that  time^  unacquainted  with  the  particular 
contents  of  the  box,  or  the  particulars  relating  thereto,  except  so  far  as  she 
was  enabled  to  collect  from  what  was  so  said  to  her  by  John  Dobree :  that 
the  box  haying  from  that  time  remained  in  the  plaintiff's  possession,  John 
Dobree,  scmie  time  in  December,  1837,  called  upon  h&c  and  requested  to  have 
the  box  delivered  to  him,  hut  without  stating  any  object  or  purpose  in  that 
behalf;  and  the  box  was  accordingly  delivered  to  him  in  the  same  state  as 
when  originally  delivered  by  him  to  the  plaintiff;  and  the  same  was  carried 
away  by  him,  and,  on  the  same  day,  he  delivered  back  the  box,  locked  as  be- 
fore, to  the  plaintiff,  but,  without  saying  anything  whatever  on  the  subject; 
that,  at  the  latter  end  of  March,  1838,  John  Dobree  again  called  upon  the 
plaintiff,  and  left  a  message  for  her  to  go  to  his  house  with  the  box ;  ^d  she, 
accordingly,  on  the  following  day,  took  and  delivered  the  box  to  him ;  when 
be  informed  her  that  he  expected  the  defendant  Yaughan  down  on  that  or 
the  following  day,  but  did  not  make  any  other  statement  or  give  any  expla- 
nation to  the  plaintiff,  on  the  subject  of  the  box  or  its  contents ;  and  the  plain- 
tiff thereupon,  left  the  box  in  his  possession :  that  Yaughan,  about  this  time, 
came  to  visit  the  testator ;  and  that  it  was  alleged  by  the  defendants,  that  it  was 
at  that  time  that  the  two  checks  after  mentioned,  were,  together  with  several 
others  made  by  Yaughan :  that  John  Dobree  having  then  obtained  from  Yau- 
ghan the  two  checks  after  described,  the  same  were,  at  the  same  time,  by  Joba 
Dobree,  or  by  Yaughan,  by  his  direction,  inclosed  in  covers,  the  check  for  500/. 
in  a  cover  with  the  plaintiff's  name  thereon,  and  the  check  for  2002.  in  a  cover 

with  her  sister's  name  thereon ;  and  that  the  two  envelopes  with  the 
[•247]    checks  ^inclosed  therein  respectively,  were  then,  either  by  John  Dobree, 

or  by  Yaughan,  by  his  direction,  deposited  in  the  box ;  and  such 
two  checks  were  in  the  place  of  or  in  substitution  for  the  two  liefore  men* 
tioned  checks,  or  two  other  checks  of  the  same  amount,  and  which  had,  up 
to  that  time,  continued  in  the  box,  and  which  were  then  withdrawn  :  that,  a 
day  or  two  afterwards,  John  Dobree  called  at  the  plaintiff's  residence,  and, 
she  being  absent,  left  the  box  with  her  sister,  with  directions  that  the  same 
should  be  delivered  to  the  plaintiff;  which  was  accordingly  done,  and  the 
same,  together  with  the  two  checks  deposited  and  locked  up  therein,  remained 
in  the  possession  of  the  plaintiff  until  the  death  of  John  Dobree :  that  the 
key  of  the  box,  with  the  label  thereto,  was,  at  or  about  the  time  aforesaid, 
sealed  up,  by  the  direction  of  John  Dobree,  in  a  paper,  on  which  was  writteUi 
at  his  request,  some  direction  to  the  effect  that  the  key  should,  at  his  death, 
be  delivered  to  the  person  whose  name  was  engraved  or  written  upon  the 
label  attached  to  it :  that  John  Dobree,  at  the  time  of  the  last  mentioned  de- 
posit and  delivery  of  the  box,  Was  in  a  state  of  complete  blindness  and  in  a 
weak  and  languishing  condition,  and  afflicted  with  the  malady  of  which  be 
afterwards  died,  and  was  in  a  dying  state,  and  was  well  aware  of  his  ap- 
proaching death ;  and  he  departed  this  life  on  the  Ist  of  June,  1838 :  that  he 
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made  bis  will  with  a  codicil  thereto,  dated  lespectivel  j^  the  Ist  of  March  and 
the  23d  of  May,  1 838,  but  did  not,  thereby,  make  any  bequest  or  provision 
in  fidvor  of  the  plaintiff,  and,  by  his  will,  he  bequeathed  to  his  son,  the  defen- 
dant Robert  John  Dobree,  amongst  other  things,  his  iron  chest ;  and  he  ap- 
pointed executors  of  his  will,  who  renounced  the  probate  thereof,  and  admin- 
istration to  his  effects  was,  on  the  1st  of  Septemb^,  1836,  granted  to 
R.  J.  Dobree :  that  R.  J.  Dobree,  upon  his  father's  death,  'possessed    [*248] 
himself  of  the  paper  containing  the  key  of  the  box,  to  which  key  was 
then  attached  the  piece  of  bone  with  the  name  of  the  plaintiff  engraved  or 
written  thereon :  that  the  plaintifl^  after  the  death  of  John  Dobree,  applied  to 
Robert  John  Dobree,  and  requested  him,  according  to  the  directions  of  the 
testator,  to  deliver  to  her  the  key  of  the  box,  but  he  refused  to  comply  with 
such  request,  saying  that  the  checks  were  of  no  use  to  her  and  that  she  could 
break  open  the  box :  that  the  box  having  been  opened  by  the  direction  of  the 
plaintii!^  there  were  found  therein  two  covers  with  the  names  of  the  plaintiff 
and  her  sister  written  on  the  same,  and,  in  each  of  the  two  covers,  was  con- 
tained a  check,  of  the  defendant  Yaughan,  in  favor  of  John  Dobree ;  the 
check  in  the  plaintiff's  cover  being  for  600/.,  and  the  check  in  the  other,  be- 
ing for  2002. :  that  the  check  for  500;.  was  as  follows :  ''  2d  April,  1838. 
Messrs.  Ransom  &  Co. :  pay  Mr-  Dobree  or  bearer  500/. — C.  Vaughaii :"  that 
the  checks  having  been  presented  at  the  bankers,  payment  of  the  same  was 
refused :  that  the  plaintiff  was  advised  that  John  Dobree  intended  to  make, 
and  did,  by  the  means  and  in  the  manner  before  mentioned,  make  a  valid 
and  effectual  disposition  or  gift,  to  or  in  favor  of  the  plaintiff,  of  the  sum  of 
5001.,  to  take  effect  upon  the  event  of  his  death,  which  he,  at  the  time,  con- 
templated as  an  event  likely  soon  or  shortly  to  take  place,  in  case  he  should 
not,  at  any  time  before  his  death,  do  any  act  to  recall  or  defeat  the  gift. 

The  bill  prayed  that  it  might  be  declared  that  John  Dobree  had  made  a 
Vftlfd  gift  in  contemplation  of  death,  to  or  in  favor  of  the  plaintiff,  to  take 
effect  upon  the  event  of  his  death,  of  the  sum  of  600/. ;  and  that  Robert  John 
Dobree,  as  his  father's  personal  representative,  was  bound  to  give 
effect  to  that  gift ;  and  that  he  'might  be  decreed  to  pay,  to  the  plain-    [*249] 
tiff,  the  sum  of  600/.,  out  of  his  late  father's  personal  estate,  or  out  of 
the  amount  due  to  his  late  father,  at  his  death,  from  Taughan. 
Robert  John  Dobree  demurred  to  the  bill  for  want  of  equity. 
Mr.  Jacob  and  Mr.  Swinbunie^  in  support  of  the  demurrer* — ^The  facts 
stated  in  the  bill,  do  not  amount  to  a  donatio  mortis  causa.    The  testator^ 
when  he  first  delivered  the  box  to  the  plaintiff,  did  not  do  it  in  contemplation 
of  death,  but  spoke  of  living  from  three  months  to  three  months.    Secondly : 
there  was  no  absolute  delivery  of  the  box :  for  the  testator  reserved  to  him- 
self the  right  of  reclaiming  it ;  and,  when  he  exeroised  that  right,  he  wholly 
pnt  an  end  to  the  gift,  if  there  was  any.    Nothing  was  said  by  him  on  any 
subsequent  delivery ;  and,  as  the  testator  resumed  possession  of  the  box  after 
the  first  delivery,  the  words  used  by  him  on  that  occasion,  cannot  be  applied 
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to  any  subsequent  delivery.  Besides,  the  check  which  ^as  found  in  the  box 
after  the  testator's  death,  was  dated  the  2d  of  April,  1838,  and  therefore,  was 
not  in  existence  at  the  time  of  the  first  delivery :  and,  consequently,  the  first 
delivery  could  not  be  a  gift  of  that  check.  By  retaining  possession  of  the 
key,  the  testator  showed  that  he  intended  to  reserve  to  himself  the  dominion 
over  the  contents  of  the  box.     Tate  v.  HUbertj^a)  v.  Bunns  v.  Markham,{b) 

Hawkins  v.  BlemtHc) 
[•260]        'Mr.  Knight  Bruce  and  Mr.  Anderdon^  supported  the  bill  on  the 
allegations  of  fraudulent  conduct  on  the  part  of  the  defendants,  which 
were  contained  in  it,  but  which  it  was  thought  unnecessary  to  notice  in  the 
report. 

The  yiCB-CHA.NCELLOR : — It  seems  to  me  that  there  is  quite  a  mistake  in 
this  case :  for  I  do  not  think  that,  as  the  matter  is  stated  on  the  face  of  this 
bill,  there  was  any  donatio  mortis  causa,  or  any  thing  like  a  donatio  mortis 
causa :  but,  in  my  opinion,  it  was  nothing  more  than  a  gift  of  that  which 
might  happen,  at  any  time,  to  be  in  the  box :  and  which  gift  was  always 
liable,  during  the  lifetime  of  the  testator,  to  be  recalled  by  him ;  and.  there- 
fore, the  very  essence  of  a  donatio  mortis  causa  is  wanting  in  this  case. 

It  b  stated  that,  in  September,  1837,  John  Dobree  deposited  the  two  checks  or 
drafts  in  the  cash  box,  and  that,  on  or  about  the  10th  of  that  month,  he  deliver- 
ed the  box  locked  up,  with  the  two  checks  or  drafts  enclosed  therein,  to  the 
plaintiff,  and  at  the  time  of  his  so  delivering  the  same,  he  said  to  her :  *^  At 
my  death  go  to  my  son  and  ask  him  for  the  key,  which  will  be  found  in  the 
iron  chest.  If  he  will  not  give  up  the  key,  take  the  box  to  Vaughan,  and  he 
will  break  it  open.  It  contains  money :  take  care  of  it.  It  will  make  hun- 
dreds difference  to  you.  It  is  for  yourself  and  sister,  and  entirely  at  your 
own  disposal  after  I  am  gone.  But  I  shall  want  it  from  you  every  three 
months  while  I  live.'' 

The  testator  appears,  either  by  himself  or  his  son,  to  have  kept 
[•251]  possession  of  the  key.  The  box  was  twice  •delivered  tip  to  the  tes- 
tator, and  re-delivered  by  him  to  the  plaintiff:  but  there  is  nothing 
stated,  in  this  bill,  which  leads  one  to  suppose  that,  when  it  was  delivered  to 
the  plaintiff  for  the  last  time,  it  was  not  to  be  held  by  her  upon  precisely  the 
same  terms  as  when  it  was  first  delivered  to  her.  And  it  seems  to  me  that 
the  plain  inference  from  the  transactions,  as  they  are  stated,  is  that,  all  along, 
the  testator  meant  to  retain,  to  himself,  the  complete  dominion  over  wbaterer 
might  be  placed  in  the  box ;  and  that  it  was  a  mere  accident  that  Ke  hap- 
pened to  die  shortly  after  the  third  delivery,  and  did  not  re-demand  the  box 
from  the  plaintiff.  My  opinion  is  that,  from  the  beginning  to  the  end,  there 
was  nothing  more  than,  to  a  certain  extent,  putting  the  plaintiff  in  posses- 
sion of  the  box,  but  retaining  to  himself  the  absolute  power  over  its  con- 
tents :  and  the  plaintiff  seems  to  have  so  understood  the  transaction ;  and 
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her  acts  were  ia  accordance  with  such  understanding.  That  being  so,  there 
n^as  no  donatio  mortis  causor  nor  any  thing  in  the  nature  of  a  donatio  mor- 
iis  causa  in  respect  of  which  this  court  can  act.  There  was  no  gift.  The 
plaintiff  held  the  box  and  its  contents  in  trust  for  the  testator ;  and^  if  he 
did  not  happen  to  execute  that  trust  in  favor  of  himself,  then  and  in  that 
case  only,  it  was  to  be  for  the  benefit  of  the  holder ;  and  I  apprehend  that 
that  is  not  such  a  trust  as  this  court  can  execute. 

Demurrer  allowed.[l] 


•In  re  Pauntlekoy.  [•262] 

1839 ;  36Ui  Jnly.— Tnutoea  ;  Constractioii  of  11  Geo.  4,  and  1  Will.  4,  e.  60. 
TIm  coart  may  appoint  new  trustees  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  a.  2S,  although  tha  in* 
•trament  creating  the  trust,  contuns  a  power  to  appoint  new  trustees. 

This  was  a  petition  presented,  under  11  Geo.  4,  and  1  Wm.  4,  c.  60,  for 
the  appointment  of  new  trustees  of  a  deed,  the  surviving  trustee  being  out  of 
the  jurisdiction  of  the  court. 

Mr.  Turnery  in  support  of  the  petition,  said  that  the  deed  creating  the  trust| 
contained  a  power  to  appoint  new  trustees,  which  was  now  vested  in  the  sur- 
viving trustee :  that  the  22d  section  was  the  only  section  of  the  act  which 
authorized  the  court  to  appoint  new  trustees  upon  petition ;  and  it  seemed  to 
be  doubtful  from  the  language  of  the  recital,  whether  that  section  authorized 
the  court  to  appoint  new  trustees  in  any  case,  except  where  the  instrument 
creating  the  trust,  contained  no  power  to  appoint  new  trustees.(a)  * 

•The  Vice-Ohancellor  : — This  case  is  clearly  within  the  22d  [•253] 
sect,  of  the  act. 

That  section  refers  to  the  case  of  an  instrument  containing  no  power  to 
appoint  new  trustees,  as  one  of  the  strongest  instances  of  difficulty :  but  it  is 

(a)  The  section  above  referred  to  is  as  ToUows :  **  And  whereas  eases  may  oeenr  upon  applica* 
lions  by  petition  under  this  act  for  a  conTeyanoe  or  transfer,  where  the  recent  creation  or  declara- 
tion of  the  trast  or  other  circumstances  may  render  it  safe  and  expedient  for  the  Lord  Chancellor, 
tatmsied  as  aforesaid,  or  the  Court  of  Chancery,  (as  the  case  may  require,)  to  direct,  by  an  order 
opoa  nneh  petition,  a  conveyance  or  transfer  to  be  made  to  a  new  trustee  or  trustees,  without  com* 
pelUnf  the  parties  seekinf^  such  appointment  to  file  a  bill  for  that  purpose,  aUhaugk  there  i»  no 
ftmer  in  any  deed  or  instrument  creating  or  declaring  tke  truete  ofeuek  land  or  etock  te  appoini 
new  trueteee :  Be  it,  therefore,  further  enacted,  that,  in  any  such  case,  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery,  to  appoint  any()ier8on  to  be 
a  new  trustee  by  an  order  to  be  made  on  a  petition  to  be  presented  for  a  eonreyanee  or  transfer 
Badar  this  act.  after  hearing  all  such  parties  as  the  said  court  shall  think  necessary ;  and,  thereupon, 
a  coBTeyance  or  transfer  shall  and  may  be  made  and  executed,  according  to  the  provisions  here* 
iabefore  contained,  to  or  so  as  to  rest  such  land  or  stock  in  such  new  trustee,  either  alone  or  Jointly 
with  any  surviving  or  continuing  trustee,  as  effectually  and  in  the  same  manner  as  if  such  new 
trustee  had  been  appointed  under  a  power  in  any  instrument  creating  or  declaring  the  trusts  of 
land  or  stock,  or  in  a  suit  regularly  instituted." 

[1]  As  to  donaiio  martie  cauea,  see  further  Dujf^td  v.  Blweet  1  Sim.  9l  Stn.  M),  345.  n.  L 
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not  thereby  meant  that  the  existence  of  that  circumstance  is  to  be  the  condi- 
tion upon  which  the  power  thereby  given,  to  the  court,  is  to  be  exercised. 

If  the  court  may  make  the  appointment  where  the  instrument  creating  the 
trust,  contains  no  power  for  that  purpose ;  it,  surely,  may  do  so  where  the 
instrument  does  contain  such  a  power.[l] 


(•254]  'MoLONY  V.  Kennedy. 

1839 ;  9€th  Jidy.--Hnib«nd  and  Wife ;  Separata  Property. 

A  bosband  and  wife  Uved  separate  from  each  other.     At  the  death  of  the  wife,  ehe  was 

of  cMb  and  bank  notes  arisen  from  property  settled  to  her  separate  use.    Held  that  the  husband 

was  entitled  to  them  in  his  marital  right. 

In  1817,  the  plaintiff  intermarried  with  his  late  wife,  who  was  then  the 
widow  of  W.  C,  Jackson :  on  their  marriage,  an  annuity  of  800/.  to  which 
Mrs^  Molony  was  entitled  under  her  first  husband's  will,  was  settled  to  her 
separate  use.  In  1821  a  separation  took  place,  between  the  plaintiff  and  his 
wife,  which  continued  until  the  death  of  the  latter.  In  1830,  Mrs.  Molony, 
purchased,  out  of  the  savings  of  her  separate  property,  a  sum  of  2188/.  stock 

[1]  Where  by  a  marriage  settlement  a  new  trustee  or  trastees  were  anthorised  to  be  appointed, 
in  ease  either  beeame  uf^fit  t0  net  in  tkt  trtitte,  it  was  held,  that  the  bankruptcy  of  the  tmatee 
rendered  him  unfit  to  act ;  and,  that  although  the  power  in  the  settlement  directed  the  property  to 
be  Tested  in  the  new  trustee,  "jointly  with  the  surviving  or  continuing  trustee,"  there  being  n<me 
such  did  not  prevent  a  valid  appointment  of,  and  transfer  to  a  new  trustee  under  the  power.  In 
re  Boehe,  1  Conn.  &l  Law.  306,  The  ReWsed  Statutes  or  New  York  have  made  provision,  analo- 
gous to  the  Eoglish  statute,  for  oases  of  this  description.  Both  our  own,  and  the  Engliah  «taliite, 
would  seem  to  be  little  more  than  a  legislative  sanction  and  extension  of  the  principle  long  reoog^ 
nized  by  courts  of  equity,  as  to  trusts, — ^that  there  shall  always  be  a  competent  trustee — and  in  cass 
of  the  failure  of  a  trustee,  the  cpurt  itself  assumes  the  execution.  The  portion  of  onr  revised  sta- 
tutes bearing  upon  the  subject  iB  as  follows :  (1  Rev.  Stat  2d  edit  p.  734,  f  70.)  ^  Upon  the 
petition,  or  bill,  of  any  person  interested  in  the  execution  of  a  trust,  and  under  such  regulations 
as  for  that  purpose  shall  be  estabUshad,  the  Court  of  Chancery  may  remove  any  trustee  who  shall 
have  violated  or  threatened  to  violate  his  trust,  or  who  shall  be  insolvent,  or  whose  insolvency  ahsll 
be  apprehended,  or  who,  for  any  other  cause,  shall  be  deemed  an  unsuitable  person  to  execute  the 
trust"  And  by  ^  71 :  "  The  Chancellor  shall  have  full  power  to  appoint  a  new  tmstee,  in  |daee 
of  a  trttstoe  resigned  or  removed ;  and  when,  in  conaeqaenee  of  such  resignation  or  removal,  tbeio 
ahall  be  no  aoting  trastee,  tho  oovit,  in  Ita  diseretion,  mny  appoint  new  trastees,  or  cause  the  trast 
to  be  executed  by  ono  of  ita  officers,  under  its  direction."  And  see  HoisZcy  v.  Joniss,  6  Pnlge,  447. 
Van  EppM  V.  Van  Eppt,  9  Paige,  240.  Where  a  testator,  by  his  will,  continued  the  agent,  who 
then  managed  his  estate,  In  his  agency,  Sugden,  Lond  Chancellor,  intimated,  that  if  the  agent 
**  were  to  oppose  the  will  of  hfs  employer,  and  conduet  himself  improperiy,  he  ahonld  remove  him 
without  any  hesitation ;  and  this  eonrt  has  powor  to  do  ao,  as  oircnmstances  would  then  arise, 
which  tho  testator  did  not  lasotMOplais."  LowU^m  v.  Show,  Lloyd  dt  6. 172.  In  caaaa  whars 
the  ooort  in  called  npon  to  appoint  a  trustee,  there  must  be,  in  the  first  instanoe,  a  reference  to  the 
Master ;  In  re  Bocke,  uhi  9upra  ;  Dwty  v.  Peaee^  Taml.  77 ;  In  the  Matter  of  Stuyvemnt,  3 
Edw.  Ch.  Bep.  299.  The  rule  has,  however,  been  dispensed  with,  under  particular  circnmstanoss^ 
in  the  appointment  of  tha  committee  of  a  lunatic,  where  the  comt  has  acted  without  tho  tBtorv«tt« 
tion  of  the  Mnitsr ;  Ex  parte  Farrow,  1  Russ.  dt  M.  112,,and  n.  2,  ibid 
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in  the  names  of  the  defendants  Kennedy  and  Shee,  in  trust  for  such  persons 
as  she  should,  by  deed  or  will,  appoint,  and  subject  thereto,  in  trust  for  her* 
self  for  life,  and,  after  her  death,  in  tnist  for  her  next  of  kin,  as  if  she  had 
died  intestate  and  unmarried.  Shortly  afterwards  she  made  a  will  by  which 
she  disposed  of  that  sum  of  stock,  and  appointed  the  defendants  her  execu- 
tors. In  1838  Ml*s.  Molony  died.  At  the  time  of  her  death  she  had,  in  her 
possession,  3255/.  in  cash  and  bank  notes,  part  of  the  savings  of  her  separata 
property,  which  the  defendants  took  possession  of,  and,  for  safety,  lodged  at 
a  banker's,  and  afterwards  purchased  with  it,  3506/.  stock  in  Kennedy's 
name. 

The  defendants  having  refused  to  transfer  the  3505/.  to  the  plaintiff,  until 
he  bad  enabled  himself  to  give  them  a  proper  discharge  by  taking  out  ad* 
mioistration  to  his  wife,  the  bill,  in  this  cause,  was  filed,  praying  for  an  ac* 
count  of  the  property  which  was  in  Mrs.  Molony's  possession  at  her  death ; 
and  that  the  defendants  might  be  decreed  to  hand  over  the  same  to  the  plain- 
tiff. 

Mr.  Wigram  and  Mr.  Olasse^  for  the  plaintiff,  said  that  the  plain- 
tiff was  clearly  entitled,  in  his  marital  *righf,  to  the  property  which    [*265] 
was  in  his  wife's  possession  at  her  death,  and  that  he  might  maintain 
an  action  of  trover  for  it. 

Mr.  Teedj  for  the  defendants,  said  that  the  property  in  dispute  Vas  admit- 
ted to  have  arisen  from  the  wife's  savings ;  that  the  plaintiff's  right  to  it  was 
the  same  as  if  Mrs.  Molony  had  been  his  daughter  and  not  his  wife,  and 
had  died  intestate :  that  there  was  no  personal  representative  to  her  except 
as  to  stock  purchased  in  the  names  of  the  defendant^ :  that,  as  she  was  living 
separate  from  her  husband  with  an  adequate  allowance,  the  property  was 
salgect  to  her  debts :  and,  if  the  plaintiff  took  it  subject  to  paying  the  debts  of 
his  wife(a)  he  must  clothe  himself  with  the  character  of  administrator  to  her. 
Pettiplaeer.  Oarges.{b) 

The  Vice-Ohakcellor  : — Mrs.  Molony's  annuity  of  800/.  and  every- 
thing that  arose  fronv^^y  ^^  exempt  from  the  control  of  her  husband  during 
her  life ;  and,  as  the  cash  and  bank  notes  which  were  found  in  her  posses- 
sion at  her  death,  arose  from  that  annuity,  they  were  part  of  her  separate 
property,  and  she  might  have  disposed  of  them  either  by  deed  or  by  her  will. 
Bat,  as  she  made  no  disposition  of  them,  the  quality  of  separate  property 
ceased  at  her  death ;  and,  if  it  ceased  at  her  death,  the  consequence  is  that 
Mr.  Molony  is  entitled  to  them,  in  his  marital  right. 

Declare  that  the  plaintiff  is  entitled  to  the  3505/.  subject  to  the  payment 
of  his  wife's  funeral  expenses  and  the  expenses  properly  incurred  by  the  de- 
fendants in  taking  care  of  the  property.[l] 

(«)  It  iGd  not  appear  timt  Mn.  Molony  left  any  debte.      (b)  1  Vee.  jun.  46 ;  and  3  Bro.  C.  C.  8. 

[I]  For  Amoiieaii  deeiMn  bearing  apon  tlUf  point  oee,  Am.  Cb.  Dig.  Husband  and  Wife,  III, 
XUI. 
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[*266]  *Wellb8L&y  V.  Welleslet. 

1839 :  d4th  July. — ^Lien ;  ConstrncUoii ;  Husband  and  Wife ;  Articles  of  Separation ;  Cofinderatioii. 

By  artidcHi  of  fleparation  between  A.  and  bis  wife,  dated  in  Jnoe,  1834,  A.  covenanted  that  hf 
wottldt  ott  or  before  tbe  1st  Febntary,  1835,  either  by  a  eharge  on  freehold  estates  of  hriwrittBce, 
or  by  investing  an  adequate  sura  in  the  purchase  of  stock*  or  by  tbe  best  nesns  which  might  b 
then  in  his  power  secure  an  annuity  of  10002.  to  a  trustee  for  his  wife.  In  December,  1834,  A* 
and  his  son  joined  in  limiting  freehold  and  copyhold  estates,  of  which  A.  was  tenant  for  life  mth 
remainder  to  his  sou  in  tail  male,  totmstees,  in  trust  to  rahre  462,0002.,  and,  thereout,  to  pay  off 
tscumbrances  on  the  estates,  and  to  pay  the  anrplos  to  A. ;  and,  subject  thereto,  to  atand  ^ 
sessed  of  the  estates,  in  trust  for  such  persons  as  A.  and  his  son  should  jointly  appoint ;  and, 
subject  thereto,  in  trust  for  A.  for  life,  with  remainder  in  trust  for  his  son  in  fee  if  he  rikooUiiir* 
Tive  A.,  but,  if  he  die  in  A.*s.  lifetime,  then,  in  trust  for  him  in  tail  male,  with  remainder  m  trait 
for  A.  in  fee  ;  and  A.  was  empowered,  subject  to  the  raising  of  the  462,0001.,  to  charge  the  eatatei 
with  a  jointure  of  15002.  a  year,  for  his  then  or  any  future  wife.  Held  that  the  articles  sad  tbe 
deeds  of  December,  1834,  formed  but  one  transaction,  and  that  the  wife  was  entitled  to  ban 
the  covenant  in  the  articles  performed  by  meaxis  of  the  provisionst  for  A.'s  benefit,  contsineil  is 
the  deeds  of  December,  1834. 

By  articles  of  separation,  the  husband  covenanted  with  his  wife's  trustee,  to  secure  to  her  an  anoa- 
ity  of  10002.,  on  or  before  a  certain  day ;  and  the  trustee  covenanted  with  the  husband,  that, 
on  the  annuity  being  secured,  he  would  enter  into  a  covenant  to  indemnify  the  husband  againt 
the  wife's  debts.  Held  that  the  Utter  covenant,  though  conditional,  was  sufficient  to  ioppoit 
the  articles. 

The  bill  was  filed,  by  Mrs.  Wellesley,  against  her  husband  and  certain 
other  parties.  It  stated  that,  by  articles  of  separalion  between  the  plaintiff 
and  her  husband,  dated  the  2l3tof  June,  1834,  Mr.  Wellesley  for  himself,  bis 
heirs,  executors  and  administrators,  covenanted  with  Colonel  Paterson,  the 
plaintiffs  father,  to  pay  to  W.  L.  Bickuell,  the  plaintiff's  solicitor,  for  her 

separate  use,  the  sum  of  1000/.,  by  instalments,  tlie  last  instalment  to  be 
[*257J    paid  on  or  before  the  14th  of  November  then  next:  *that.  in  coose- 

quence  of  the  covenant  thereafter,  agreed  to  be  entered  into  by  Colonel 
iPaterson,  Mi.  Wellesley  would,  on  or  Se/ore  the  1st  day  of  February,  1835, 
nfell  and  effectually ^  either  by  a  charge  on  freehold  estates  of  inheritance  to 
he  situate  in  England  or  Wales^  or  by  an  investmerU  of  an  adequate  sum  of 
money  in  some  of  the  stocks  or  funds  of  Great  Britain,  or  by  the  best  means 
whicJi  might  then  be  in  his  power,  secure  the  payment  of  an  annuity  of  lOOU/. 
to  Colonel  Paterson,  his  executors  and  administrators,  in  trust  for  the  sepftiate 
use  of  Mrs.  Wellesley  during  her  life;  the  first  payment  to  be  made  on  tbe 
14th  of  November,  1834 ;  and  it  was  thereby  further  agreed  that,  upon  tbe 
annuity  of  1000/.  being  so  secured  as  aforesaid,  such  deeds  should  be  exe- 
cuted by  all  necessary  parties  for  carrying  into  effect  the  agreement  and  tbe 
intention  of  the  parties  therein  expressed,  with  such  covenants,  on  tbe  part 
of  Mr.  Wellesley,  for  permitting  the  plaintiff  to  live  separate  from  bim ;  and 
with  such  covenants,  on  the  part  of  Colonel  Paterson,  or,  (in  case  of  his  death 
in  the  mean  time)  of  some  other  responsible  person,  for  indemnifying  Mr. 
Wellesley  against  all  debts  contracted  by  the  plaintiff  after  the  annuity  should 
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have  been  ?o  secared  as  aforesaid  and  during  the  then  remainder  of  her  life, 
as  counsel  should  advise* 

The  bill  then  stated  that  Mr.  Wellesley  had  paid  8502.  in  respect  of  the 
1000/.  agreed  to  be  paid  on  or  before  the  14th  of  November,  1834 ;  but  that  150f. 
still  remained  due  in  respect  thereof:  that  Mrs.  Wellesley  and  Colonel  Pat-* 
erson  had  frequently  requested  Mr.  Wellesley  specifically  to  perform  the  agree- 
ment on  his  part ;  but  he  had  refused  so  to  do,  pretending  that  he  had  not,  since 
the  21st  of  June,  1834,  either  before  or  on  or  since  the  1st  of  February, 
1835,  been  seised  of,  entitled  to  or  'interested  in  any  freehold  estate  or    [*2S8] 
estates  of  inheritance  in  England  or  Wales,  or  had  any  power  or  au- 
thority to  charge  any  freehold  estate  or  estates  of  inheritance  in  England  or 
Wales  of  the  value  or  to  the  extent  of  10002.  a  year,  or  of  any  value  or  to  any 
extent,  and  that  he  had  not  from  the  21st  of  June,  1834,  possessed  the  means  of 
investing  an  adequate  or  any  sum  in  any  of  the  stocks  or  funds  of  Great  Britain 
for  or  towards  securing  an  annuity  of  10002.,  and  that  he  had  not,  on  the  1st  of 
February,  1835,  nor  had  he,  at  any  time  since,  had,  in  his  power,  any  means 
of  securing  the  payment  of  an  ann\iity  of  1 000/. ;  whereas  the  plaintiff  char- 
ged that  Mr.  Wellesley,  before  and  on  the  1st  of  February,  1836,  had,  and 
had  ever  since,  and  still  had  full  power  and  authority  to  charge  freehold  es- 
tates in  England  and  Wales  and  other  freehold  estates,  with  an  annuity  of 
10002.  during  the  plaintiff's  life.    The  bill  then  charged  that,  on  the  21  st  of 
Jnue,  1S34,  Mr.  Wellesley  was  seised  of  an  estate  for  his  life,  without  im- 
peachment of  waste,  of  and  in  freehold  and  copyhold  estates  in  the  counties 
of  Essex,  Southampton  and  Herts,  with  remainder  to  the  defendant  WiU 
liam  Richard  Wellesley,  his  eldest  son  by  a  former  marriage,  in  tail  male, 
and  that  he  was  seised  as  tenant  in  tail  in  remainder  expectant  on  the  de- 
cease of  his  father.  Lord  Maryborough,  of  estates  in  the  counties  of  Cavan  and 
Westmeath,  and  in  King's  and  dueen's  counties  in  Ireland ;  and  that  the 
estates  of  which  he  was  so  seised  were  subject  to  charges  of  sums  in  gross 
amounting,  in  the  whole,  to  270,7762.  8^.  10(2.  besides  arrears  of  interest,  and 
to  annuities  amounting  to  64302.  lAs.  besides  the  arrears  thereof    The  bill 
then  set  forth  indentures  of  the  12th,  13th,  and  16th  of  December,  1834, 
made  between  Mr.  Wellesley  and  his  eldest  son  and  other  parties  by  which 
the  soil's  estate  in  tail  male  in  the  lands  and  hereditaments  in  the 
^counties  of  Essex,  Southampton  and  Herts,  was  barred,  and  those    [*269] 
lands  and  hereditaments  were  limited  to  the  use  of  the  defendants, 
Wright  and  Greenley,  in  fee,  in  trust  to  raise  462,0002.  and,  thereout,^  pay 
off  the  annuitants  and  other  incumbrances  on  the  estates,  whose  names  were 
mentioned  in  the  schedules,  and  to  pay  the  residue  of  the  462,0002.  to  such 
person  or  persons  as  Mr.  Wellesley  should,  in  writing,  appoint,  and,  subject 
thereto,  to  him,  his  executors,  &c :  and,  it  was  declared  that,  in  case  the 
trustees  should  have  ascertained,  at  any  time  previously  to  the  complele  exe- 
eutioQ  of  the  before  mentioned  trusts,  that  there  would  be  eventually  a  sur-' 
plus  or  residue  of  the  462,0002.  which  would  be  a(l|>Iicable  according  to  the 
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appointment  or  for  the  benefit  of  Mr.  Wellesiey,  then  it  should  be  lawful  for 
them,  at  any  time  or  times  and  from  time  to  time,  to  pay  so  mach  of  the 
462,0002.  as  shoutd,  for  the  time  being,  be  ascertained  to  be  the  amount  of 
such  surplus,  according  to  the  appointment  or  for  the  benefit  of  Mr.  Welles- 
ley,  as  was  thereinbefore  directed  of  and  concerning  such  ultimate  surplus 
o^  residue :  and  that  no  person,  except  Mr.  Wellesiey,  his  executors,  &c.,  to 
whom  any  sum  of  money  was  thereinbefore  directed  to  be  paid  out  of  the 
462,000/.  and  who  had  not,  before  the  execution  of  the  deed  of  the  12th  of 
December,  1834,  a  lien  or  charge  upon  the  hereditaments  therein  comprised, 
should  have  any  lien  or  charge  thereon  or  upon  the  462,000/.,  or  any  claim 
or  demand  upon  the  trustees,  under  or  by  virtue  of  the  three  last  mentioned 
deeds  or  any  of  them ;  and  that,  subject  to  the .  raising  of  the  462,000{.  the 
trustees  should  stand  seised  of  the  hereditaments  in  trust  for  such  person  or 
persons  as  Mr.  Wellesiey  and  his  son  should,  jointly,  appoint,  and  subject 
thereto,  in  trust  for  Mr.  Wellesiey,  during  his  life,  and,  after  his  de- 
[*260J  cease,  in  trust  for  his  son  in  fee,  in  case  he  should  survive  his  *{ar 
ther,  but,  in  case  he  should  die  in  his  father's  lifetime,  then  in 
trust  for  him  and  the  heirs  male  of  his  body,  and,  in  default  of  such  issue,  in 
trust  for  Mr.  Wellesiey  in  fee.  And  it  was  thereby  further  declared  thai  it 
should  be  lawful,  for  Mr.  Wellesiey j  ai  any  time  during  his  life,  but  subject  to 
the  trust  for  raising  the  462,000/.,  to  appoint^  to  or  in  trust  for  his  th$n  mf€  or 
any  woman  whom  he  might  marry  after  her  decease, /or  her  or  their  life  or 
lives,  and  for  her  or  their  jointure  or  jointures,  any  annual  sum  or  yearly  rent 
charge,  not  exceeding  1500/.,  to  be  issuing  out  of  and  charged  upon  the  her^ 
ditaments,  and  to  limit  the  same  to  a  trustee  for  a  term  of  years,  in  trust  fcr 
better  securing  such  yearly  rent  charge. 

The  bill  then  stated  that  the  freehold  hereditaments  in  the  counties  of  Es- 
sex, Southampton  and  Herts,  which  were  comprised  in  the  deeds  of  Deoeoh 
ber,  1834,  were  of  the  annual  value  of  23,000/. :  that  Mr.  Wellesiey  had  on 
Ae  1st  of  February,  1836,  and  still  had  power  to  charge  the  annuity  of  lOOQ/. 
upon  the  interest  reserved  to  him  in  the  surplus  of  the  462,000/.,  apd  upon  a 
charge  of  31,731/.  6^.  agreed  to  be  kept  up  and  sustained  for  his  benefit  as 
therein  mentioned,  and  also  upon  the  estate  limited  to  him  in  the  lands  and 
hereditaments  comprised  in  the  deeds  of  December,  1834,  and  by  exerein 
of  the  power,  thereby  reserved  to  him,  of  appointing  aud  creating  a  yearly 
rent  charge  of  1600/.  in  favor  of  the  plaintiff,  and  that  he  aught  to  eser- 
else  that  power,  in  her  favor,  to  the  extent  necessary  for  securi$9g  to  her 
the  annuity  of  1000/.  for  her  life :  that,  if  necessary  for  the  same  purpose, 
the  residue  of  the  462,000/.  ought  to  be  raised,  and  after  paying  off  the  in- 
cumbrances  upon  the  lands  and  hereditaments  comprised  in  the  deeds  of  De- 
cember, 1834,  the  residue,  or  a  sufficient  portion  thereof^  ought  to  be 
[*261]  invested  either  in  *the  purchase  of  freehold  estates  of  inheritance  in 
England  or  Wales,  or  of  a  competent  amount  of  the  stocks  or  funds 
of  Gieat  Britain :  but  thlit  Mr.  Wellesiey  intended  that  he  had,  under  the 
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articles  of  sqwation,  a  right  to  elect  either  to  secure  that  annuity  by  a  charge 
on  freehold  estates,  or  by  purchase  of  stock  in  the  public  funds,  or  in  such 
other  manner  as  he  might  think  proper ;  but  the  plaintiff  charged  that  she 
was  entitled  to  have  the  annuity  efiiBctnally  secured  by  the  best  means  which 
were,  on  the  Ist  of  February^  1836^  or  had  Ijwen  since  in  Mr.  Wellesley's 
poweri  at  her  election :  that  Mr.  Wellesley  then  had  and  still  had|  in  his 
power,  the  means  of  charging  the  annuity  on  freehold  estates  of  inheritance 
in  England  in  manner  before  mentioned :  that^  of  the  462,000/.^  the  sum  of 
260,00O/«  only  had  been  raised  and  duly  applied  towards  the  payment  of  the 
incumbrances  and  debts  mentioned  in  the  deeds  of  December,  1834 ;  and 
that  Mr«  Wellesley  and  his  son  and  the  trustees,  instead  of  raising  so  much 
of  the  residue  of  the  said  462,000/.  as  was  necessary  for  paying  the  remain- 
der of  those  incumbrances  and  debt%  had  already  raised  and  were  about  to 
raise  considerable  sums  of  money  upon  security  of  the  charge  of  462,000/* 
and  of  Mr.  Wellesley's  interest  in  the  lands  and  hereditamentSi  and  had  paid 
the  sums  so  raised,  and  threatened  to  pay  the  sums  about  to  be  raised,  to  Mr. 
Wellesley  ;  and  that  the  trustees  bad  also  paid  to  him  the  rents  of  the  es- 
tates^ ia  derogation  of  the  plaintiff's  rights :  that  Mr<  Wellesley  had  paid 
only.  860/.  of  the  1000/<  which  he  had  contracted  to  pay  to  Bicknell  for  the 
plaintiff's  use;  and  that  the  annuity  of  1000/.  was  wholly  in  arreari 
The  bill  prayed  that  Mr.  Wellesley  might  be  decreed  to  pay  the 
residue  of  the  1000/.  to  Bicknell  for  the  *pl<^ntiff 's  use ;  and  speciil-^    [*262] 
cally  to  perform  the  articles  of  separation  on  his  part ;  and  effectual 
ly  to  charge  the  annuity  of  1000/.  upon  the  interest  reserved  to  him  in  the 
surplus  of  the  462^000/.^  and  also  upon  the  charge  of  31,73 1/i  6s»  agreed  to 
be  kept  up  and  sustained  for  bis  benefit  as  before  mentionedi  and  upon  the 
estate  limited  to  him  in  the  lands  and  hereditaments  comprised  in  the  deeds 
of  December^  1834,  and  to  effectuate  such  charge  by  enercising^  to  a  suffix 
cient  extent,  the  power^  thereby  reserved  to  him,  of  appointing  a  yearly  rent 
chaige  of  IdOO/*  in  favor  of  the  plaintiff;  that^  if  necessary  for  the  purpose 
of  effectually  securing  the  annuity  of  1000/.,  the  residue  of  the  4625000/.  might 
be  raised,  and  a  sufficient  part  thereof  applied  in  payment  of  the  incum« 
brances  on  the  lands  and  hereditaments  comprised  in  the  deeds  of  December^ 
1834 ;  and  that  a  sufficient  portion  of  the  residue  thereof^  might  be  invested 
either  in  the  purchase  of  frediold  estates  of  inheritance  in  England  and 
Wales,  or  of  a  competent  amount  of  some  of  the  stocks  or  fimds  of  Great 
BritaiOi  for  effectually  securing  the  annuity  of  1000/. ;  and  that  Mr«  Welles- 
ley might  be  decreed  to  pay,  to  the  plaintiff,  the  arrears  of  that  annuity,  or 
that  they  might  be  raised  out  of  the  before  mentioned  interests  of  Mr.  Wei* 
ksley ;  and  that  he  might  be  restrained  ftom  creating  any  mortgage,  charge, 
Gi  incumbrance  upon  the  hereditaments  in  the  counties  c€  Essex^  Southamp- 
ton and  Herts,  or  upon  any  estate,  right  or  interest  secured  to  or  provided  for 
him  by  the  deeds  of  December,  1834«  and  from  receiving  the  rents  and  pro- 
fits of  the  said  hereditaments ;  and  that  the  trustees  might  be  restrained  from 
Vol.  X.  20 
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paying  the  same  to  him,  or  to  any  person  or  persons  on  his  account ;  and 

that  a  receiver  might  be  appointed  thereof. 
[•263]  •The  trustees  demurred  to  the  bill,  for  want  of  equity,  and  becaiwe 
it  appeared,  thereby,  that  divers  persons  or  some  person  therein  men- 
tioned or  refen«d  to,  were  or  was  necessary  parties  or  a  necessary  party 
thereto ;  but  such  person  or  persons  were  not  or  was  not  made  parties  or  a 
porty  thereto. 

Mr.  Knight  Bruce  and  Mr.  Toller^  in  support  of  the  demurrer,  con- 
tended, first,  that  the  covenant  entered  into,  by  Mr,  Wellesley,  in  the  articles 
of  separation,  to  secure  an  annuity  of  1000/.  in  favor  <rfhis  wife,  did  not 
create  any  lien  or  charge  upon  any  particular  estates  or  other  property  belong- 
ing to  him ;  but  was  a  mere,  personal  covenant  on  his  part :  that  the  bill  did 
not  state  that  Mr.  Wellesley  had  not  power  to  charge  any  other  estates  than 
those  which  were  mentioned  in  it,  or  that  he  could  not  invest  money  in  the 
funds  for  the  purpose  of  securing  the  annuity ;  that  the  words :  '^  the  best 
means  which  may  then  be  in  his  power,"  were  introduced,  into  the  covenant 
in  order  to  show  that  Mr.  Wellesley  was  not  to  be  sued  on  it,  if  he  sboald 
not  charge  the  annuity  either  on  land  or  on  stock  in  the  funds :  tVeemwlt  t. 
Dedire,{a)  Williams  v.  Luc4iSj{h)  Gardner  v.  Marquis  of  T\npnshendlc) 
Carleton  v.  Leighton.{d) 

Secondly,  that  the  bill,  in  fact,  prayed  that  the  trusts  of  the  deed  of  the 
16th  of  December,  1834,  might  be  carried  into  execution  ;  and,  therefore,  all 
the  persons  in  whose  favor  any  trust  was  declare  by  that  deed,  ought  to  bare 
been  made  parties  to  the  suit    Munch  v.  Cockerellj^e)  Qoodson  v.  £i{t^ 

son.{f) 
[*264]        *And,  thirdly,  that  there  was  no  positive  covenant,  in  the  articles 
of  separation,  to  indemnify  Mr.  Wellesley  against  his  wife's  debts; 
and  consequently  there  was  no  consideration  to  support  the  articles. 

Mr.  JtMcob  and  Mr.  WiUcock  in  support  of  the  bill,  said  that,  under  the 
articles,  Mrs.  Wellesley  was  entitled  to  have  her  annuity  secured  cither  on 
the  estates  vested  in  the  trustees,  or,  if  she  preferred  it,  by  an  investment,  in 
the  funds,  of  an  adequate  portion  of  the  surplus  of  the  462,000/. :  that  the 
words ;  *'  the  best  means  that  may  be  then  in  his  power,"  meant  that  Mis. 
Wellesley  was  to  have  the  best  security  for  her  annuity  that  her  husband 
could  give :  that  no  words  of  similar  import  were  used  in  the  cases  cited  in 
support  of  the  demurrer :  that  there  was  another  important  difference  be- 
tween those  cases  and  the  present,  namely,  that  no  time  was  fixed  for  the  per- 
formance of  the  covenants ;  but,  in  the  present  case,  the  annuity  was  to  be 
secured  on  or  before  a  specified  day :  that  the  provision,  in  the  deed  of  the 
15th  of  December,  1834,  that  no  person  should  have  a  lien  or  charge  upon 
the  estates  or  upon  the  462,000{.|  meant  merely,  that  persons  who  previously 

(a)  1  P.  W.  499.  (6)  9  Cox»  ISO.  (e)  Coop.  C.  a  301. 

(lO  3  Mer.  667.  («)  Ante,  toL  8,  j>.  219.  (/)  3  Rob.  583 ;  im  MmA  5M. 
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had  liens  on  the  estates,  sbcmld  have  no  additional  lien  under  that  deed :  that 
the  provision  enabling  Mr.  Wellesley  to  appoint  and  secure  a  rent  charge  of 
1 500/.  a  year  in  favor  of  his  wife,  oould  not  have  arisen  from  his  affection  for 
her,  as  they  then  were  and  had  been,  for  some  months  brfore,  living  separate 
from  each  other ;  but,  as  that  power  was  given  to  him  subsequently  to  his 
entering  into  the  covenant,  it  must  be  considered  to  have  been  iDsex:ted,  in 
the  deed,  for  the  purpose  of  enabling  him  to  perform  his  covenant 
Prebble  v.  Boghurst^{a)  Ravenahaw  v.  *Hollier,{b)  RoundeU  v.  1*266] 
Bre€iryj(c)  Deacon  v.  Sm%th^{d)  CHrling  v.  Leejlfi)  Tooke  v.  Has- 
ting-Sj{f)  GUegg  v.  Gleggy{g)  Corbet  v.  Corbet jih)  Bum  v.  CarvcLUM.{i) 

Mrs.  Wellesley,  being  the  assignee  of  her  husband,  has  the  same  rights  as 
he  bsid  ;  and  if  either  Mr.  Wellesley  or  his  son  had  filed  a. bill  for  the  purpose 
of  compelling  the  trustees  to  account  for  what  they  had  received  under  the 
trust  deed,  there  would  have  been  no  occasion  to  make  the  incumbrancers 
parties  to  the  suit :  Lord  Dillon  v.  Plaskettj{k)  Walwyn  v.  Coutts,{l) 

The  demurrer  is  wrong  in  point,  of  form :  it  ought  to  have  specified  the 
absent  parties. 

Mr.  Knight  Bruce^  in  reply : — The  first  and  main  question  is  whether 
the  covenant  in  the  articles,  created  any  lien  upon  the  proprety  comprised  in 
the  deeds  of  December,  1834 :  for,  if  no  lieu  was  created  upon  that  property, 
no  account  or  injunction  can  be  sought  for  as  against  the  demurring  parties. 
Several  cases  have  been  cited  in  support  of  the  bill ;  but,  as  far  as  I  am 
aware,  there  is  no  instance  in  which  a  covenant  such  as  is  now  sought  to  be 
enforced,  has  been  enforced,  against  the  covenantor,  himself,  with  respect  to 
any  specific  property.    Where  a  covenantor  has  agreed  to  purchase  and  settle 
land,  and  afterwards  does  purchase  land  which  may  answer  the  pur- 
pose, and  *dies  seised  of  it  without  having  performed  his  covenant,    [*266] 
the  presamption  of  law  is,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  he  acquired  the  land  for  the  purpose  of  executing  bis  covenant ; 
bat  where  there  is  any  evidence  of  a  contrary  intention,  that  presumption 
does  not  arise ;  and,  consequently,  when  a  covenant  of  such  a  nature  is  sought 
to  be  enforced  against  the  covenantor  in  his  lifetime,  all  that  he  has  to  say,  is 
that  he  did  not  acquire  the  property  with  the  intention  of  settling  it.    There 
is  a  passage  in  Lord  Hardwicke's  judgment  in  Deacon  v.  Smithy  which  fully 
supports  my  argument.    His  Lordship  says :  "  I  think  no  purchaser,  or  mort- 
gagee who  is  a  purchaser  pro  tanto^  will  be  affected ;  for,  if  the  husbaud  had 
sold  them  or  mortgaged  them,  it  would  have  been  evidence  of  a  different  in- 
tention, and  would,  thorefore,  have  taken  off  all  evidence  of  his  intention  to 
bind  them  by  the  articles."(m)    That  passage  proves,  most  decisively,  that 
the  lien  does  not  attach  upon  the  acquisition  of  the  property,  but  upon  the 

(a)  1  Swam*.  .^K)9.  (5)  Ante,  vol.  7  p.  3.  (c)  3  Vern.  483. 

{d)  3  Atk.  333.  (€)  1  Vem.  63.  (/)  3  Vera.  97. 

[g)  4  Brown  P.  C  614.  (k)  1  Sim.  &  Stu.  613 ;  see  63t.  (t)  Ante»  vol  7.  p  109. 

(i)  3  Bliph  N.  S.  339.  (0  3  Mer.  707  ;  and  ante»  vol.  3,  p.  14.  (m)  See  3  Atk.  337. 
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presumed  mteniion  to  devote  it  to  the  purposes  of  the  covenaiit/  The  argn- 
raent  on  the  other  sidoi  is  that  the  mere  acquisition,  the  mere  possessioa  of 
the  property,  gives  the  lien  :  but  that  is  contradicted  by  all  the  decided  cases. 
I  admit,  however,  to  the  fullest  extent,  that,  if  there  be  a  covenant  to  purchase 
and  settle  land,  and  the  covenantor  does  purchase  land  and  dies  seised  of  it, 
then,  in  the  absence  of  evidence  to  the  contrary,  it  will  be  held  that  he  pur- 
chased the  land  with  the  intention  of  performing  his  covenant.  In  Freemtndt 
V.  Dedlre^  the  distinction  was  taken  between  a  covenant  to  settle  certaia 
specified  lands,  and  a  covenant  to  settle  lands  genemlly ;  and  the  Ixnrd  Chan- 
cellor said :  <^  With  regard  to  the  lands  in  Rumney  Marsh,  the  marriage  ar* 

tides,  being  a  specific  lien  upon  them,  makes  the  covenantor,  as  to 
[*267]    them,  but  a  trustee ;  and,  therefore,  during  the  life  of  *the  wife,  they 

are  not  to  be  affected  by  any  of  the  bond  debts.  But  the  covenant 
for  settling  lands,  of  the  value  of  602.  per  annum,  on  the  wife,  for  her  life, 
does  not  specially  bind  any  lands ;  wherefore,  as  touching  that,  the  wife  roust 
come  in  only  as  a  specialty  creditor  with  the  other  specialty  creditors."  la 
WiUiams  v.  Lucas,  the  testator  had  borrowed,  of  James  Lane,  300/.,  and, 
by  his  note  of  hand,  he  promised  to  pay  the  same  on  demand,  and  to  gife  a 
security,  by  mortgage  of  lands,  for  the  s&me,  when  required.  The  testator 
had  no  real  estate  at  the  time,  except  an  advowson  and  some  tithes;  and  the 
question  was  whether  the  note  gave  the  creditor  any  lien  on  the  real  estate, 
or  whether  it  was  a  mere  simple  contract  debt.  The  Load  Chief  Baron  said 
that  the  ease  could  not  be  distinguished  from  Preemouli  v.  Dedire:  that  the 
creditor  had  taken  a  personal  security,  reserving  to  himself  the  power  of 
calling  for  a  real  security ;  which,  however,  he  had  not  done ;  and,  therefore, 
it  was  impossible  to  say  that  this  debt  was  a  charge  on  any  particular  lands. 
In  Gardner  v.  the  Marquis  of  Townshend,  Sir  William  Grant  was  of  opin- 
ion that,  though  a  person  who  purchased  lands,  having  entered  into  a  prior 
covenant  to  convey  and  settle  lands,  might  be  presumed  so  to  purchase  in 
discharge  of  his  covenant ;  yet  that  Lord  Townshend  could  not  be  considered 
as  in  the  light  of  a  purchaser  so  liable,  but  was,  in  fact,  entitled,  in  equity,  to 
the  lands  in  question  at  the  time  (^  his  entering  into  the  covenant,  and  that 
his  afterwards  getting  a  decree  for  an  actual  conveyance  from  the  tmstees, 
could  make  no  difference.  This  demurrer  cannot  be  overruled  without,  at 
the  same  time,  overruling  the  cases  which  I  have  cited. — [The  Vice-Chan- 
cellor;  In  this  case,  Mr,  Wellesley  covenants  to  secure  the  annuity  to  his 
wife,  on  or  before  a  given  day ;  but,  in  the  cases  to  which  you  have  referred^ 

the  covenant  was  general  as  to  dietime  of  its  performance,  and,  there- 
[*268]    fore,  the  "covenantor  was  allowed  the  whole  of  his  Kfe  to  perform  it 

in.] — Where  no  time  is  fixed  for  the  performance  of  a  covenant,  the 
covenantor  is  bound  to  perform  it,  either  upon  request  or  within  a  reasonable 
time.  In  Ravenshaw  v,  HoUier,  which  was  cited  in  support  of  the  bill,  your 
Honor  held  that  a  covenant  to  settle  the  estate,  or  4000/.  in  lieu  of  it,  created 
uo  lien  or  charge  on  any  of  the  father's  estates ;  and  that  the  subsequent 
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agreement  betwera  the  father  and  son,  was  merely  volantary  and  was  fairly 
abandoned  by  them.  That  case,  therefore,  was  decided  on  the  same  princi- 
ple as  the  cases  to  which  I  have  before  referred. 

The  question  then  is  whether  the  circumstance  that  a  certain  time  was  ap- 
pointed for  performing  the  covenant  in  this  case,  makes  any  difference,    llie 
articles  of  separation  were  dated  in  June,  1834.    The  covenant  was  to  be 
performed  on  or  before  the  1st  of  January,  1836.    Now,  the  deeds  under 
which  the  interests  arose  which  are  sought  to  be  affected  by  this  bill,  are 
dcted  in  December,  1834,  and  consequently,  before  the  time  appointed  for 
performing  the  covenant  had  arrived.    When  the  deeds  of  December,  1834| 
were  executed,  Mr.  Wellesley  was  tenant  for  life  of  the  estates  comprised  in 
them  ;  and,  according  to  the  argument  for  the  plaintiff,  he  had  no  right  to 
enter  into  those  deeds,  for  all  his  property  was  bound  by  the  covenant.    He 
did  not  covenant  to  acquire  property  in  order  to  perform  his  covenant,  or  to 
charge  any  specific  property ;  but  according  to  the  plaintiff's  construction} 
the  covenant  bound  all  his  property  in  every  part  of  the  kingdom  and  of 
every  description.    A  receiver  might  have  been  appointed  over  the  whole  of 
it ;  and  no  purchaser  or  mortgagee,  having  notice  of  the  covenant,  could  have 
dealt  with  him  safely.    Under  the  covenant,  Mr.  Wellesley  has  a 
right  to  elect  whether  he  will  secure  the  annuity  on  'freehold  estates,    [*269] 
generally,  or  by  an  investment  in  the  funds,  or  by  the  best  means  in 
his  power  ;  and  unless  the  court  is  prepared  to  hold  that  a  simple  obligation 
creates  a  lien  upon  all  the  covenantor's  property,  it  is  quite  impossible  to  sup- 
port the  present  bill,  which  seeks  to  establish  a  lien  upon  specific  estates  se- 
lected, not  by  the  covenantor,  but  by  the  party  with  whom  he  has  contacted, 
and  against  his  consent  and  the  consent  of  the  trustees ;  and  that  too  in  a  case 
in  which  it  is  not  suggested  that  he  has  no  other  freehold  estates  than  those 
mentioned  in  the  bill,  or  that  he  has  no  stock  in  the  funds,  or  that  the  means 
pointed  out  by  the  bill,  are  the  best  means  in  his  power  of  securing  the  an« 
nuity. 

It  was  said  that  the  power  reserved  to  Mr.  Wellesley,  under  the  deed  of 
the  15th  of  December,  1834,  was  acquired  by  him  for  the  purpose  of  enabling 
him  to  fulfil  his  covenant ;  but  there  is  no  allegation,  in  the  bill,  to  that  effect ; 
and  I  submit  that  the  court  cannot,  without  overiruling  all  the  authorities, 
hold  that  the  covenant  in  question  created  a  lien  upon  any  particular  portion 
of  the  covenantor's  property.  It  must  either  create  a  lien  upon  the  tvhole  of 
his  property,  or  upon  none  at  all.  The  consequences  of  holding  that  it  creates 
a  lien  on  the  whole  of  his  property,  which  I  have  endeavored  to  point  out, 
are  too  monstrous  to  be  contemplated  for  a  moment. 

With  respect  to  the  objection  for  want  of  parties ;  it  is  impossible  for  any 
one  to  read  the  prayer  of  the  bill,  without  seeing  that  it  is  filed  for  the  pur- 
pose of  carrjring  the  trusts  of  the  deed  ci  the  16th  of  December,  1834,  into 
execution.  It  alleges  that  a  portion  of  the  462,0002.  has  been  raised  and,  in 
part,  misapplted :  and  then  it  prays  that  the  residue  of  that  sum  may  be  raised. 
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and  that  a  sufficient  part  thereof  may  be  iq>plied  in  dischai^  of  (he 
[*270]  incumbrances  on  the  lands  ^comprised  in  the  deed  of  15th  ol  De« 
cember,  1834  ;  and  that  the  surplus,  or  a  suffici^it  portion  thereof^ 
majr  be  invested,  either  in  the  purchase  of  estates  or  of  a  competent  amount 
of  stock,  for  effectually  securing  the  plaintiff's  annuity ;  and  that  the  arrears 
of  her  annuity  may  be  raised  out  of  Mr.  Wellesley's  interest  in  the  estates. 
The  trustees  have  a  right  to  account,  once  for  all ;  and,  therefore  all  the  ces- 
tui que  trusts  must  be  before  the  court.  The  demurrer  too  is  right  in 
point  of  form ;  for  it  points  out,  with  sufficient  clearness,  who  the  necessary 
parties  are. 

The  Yice-Chancbllor  : — Upon  the  first  point  in  this  case,  it  seems  to 
me  that  there  is  an  equity. 

The  court  can,  of  course,  know  nothing  of  any  property  that  Mr.  Wdles- 
ley  has,  except  as  the  bill  states,  it :  and,  there,  I  find  it  alleged  that,  on  the 
21st  of  June,  1834,  Mr.  Wellesley  was  seised,  for  his  life,  without  impeach- 
ment of  waste,  of  freehold  and  copyhold  lands  and  hereditaments  in  Essex, 
Hampshire  and  Hertfordshire,  with  remainder  to  his  eldest  son,  William 
Richard  Wellesley,  in  tail  male.    That  being  the  state  of  the  property,  and 
the  only  property  which,  it  appears,  Mr.  Wellesley  was  interested  in,(a)  he 
did  on  the  21st  of  June,  1834,  enter  into  the  articles  of  separation,  for  which 
the  covenant  on  the  part  of  Colonel  Paterson,  though,  to  a  certain  extent,  it 
was  a  conditional  one,  was  in  my  opinion,  a  sufficient  consideration.   By 
those  articles  Mr.  Wellesley  covenanted  that  he  would,  on  or  before  the  1st 
of  February,  1835,  well  and  effectually,  either  by  a  charge  on  freehold  es- 
tates of  inheritance  to  be  situate  in  England  or  Wales,  or  by  an  investment 
of  an  inadequate  sum  of  money  in  some  of  the  stocks  or  funds  of 
[*271]    Great  Britain,  *or  by  the  best  means  which  might  be  then  in  his 
power,  secure  the  payment,  to  Colonel  Paterson,  his  executors,  &c., 
during  the  life  of  Mrs.  Wellesley,  of  an  annuity  of  10002.    Then,  by  deeds 
of  the  12th,  13th,  and  16th  of  December,  1834,  those  estates  of  which  Mr. 
Wellesley  was  seised  for  life  with  remainder  to  his  son  in  tail  male,  were 
limited  to  the  two  trustees,  who  are  the  demurring  parties,  upon  trusl  to  raise 
a  sum  of  462,000/.,  which  was  to  be  applied  in  the  manner  specified,  in  great 
detail,  but  with  an  ultimate  trust  for  the  benefit  of  Mr.  Wellesley  himself.   And 
then  by  the  same  instrument,  power  was  expressly  given,  to  Mr.  Wellesley, 
to  limit  to  his  then  present  wife,  or  any  woman  or  women  he  might  marry 
after  her  decease,  a  jointure  of  1500/.  a  year. 

Now  I  cannot  but  think,  seeing  the  precise  manner  in  which  the  benefits 
are  given  to  Mr.  Wellesley  by  the  deeds  of  December,  1834,  (benefits  which 
he  could  not  have  had  out  of  his  life  estate)  so  as  to  enable  him  to  comply 
with  the  provisions  of  the  articles  of  separation,  that  it  is  quite  according  to 
legal  principles  to  hold  that  those  articles  and  the  deeds  of  December,  1834, 

(a)  Mr.  Wellesley  wan  tenant  in  tail  in  remainder  of  eatatei  in  Ireland*  and  wai  interefted  la 
ah*  charge  of  31,7312.  5«. 
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were  parts  of  the  same  transaction,  that  is  to  say,  that  the  articles  and  the 
deeds  ought  to  be  taken  in  connection  with  each  other,  and  that  the  powers 
and  benefits  which  were  given,  to  Mr.  Wellesley,  by  the  deeds  of  December, 
1834,  were  given  to  him  for  the  purpose  of  enabling  him  to  perform  the  cove* 
nant  which  was  contained  in  the  articles.  When,  in  June,  1834,  we  find 
Mr.  Wellesley  contracting  to  secure  an  annuity  to  his  wife,  and  when,  before 
the  close  of  the  same  year,  we  find  him  and  his  son  dealing,  the  one  with  his 
life  estate  and  the  other  with  his  inheritance,  so  as  to  enable  Mr.  Wellesley 
to  fulfil  his  covenant  contained  in  the  articles,  I  think  thai  it  is  right  to  hold 
that  the  deeds  of  December,  1834,  are  to  be  taken  in  connection  with 
the  articles  of  June,  1834,  *so  as  to  be  nothing  more  than  carrying  [*272j 
on  one  and  the  same  transaction. 

Having  regard,  therefore,  to  the  particular  manner  in  which  these  deeds 
are  framed,  I  am  of  opinion  that  Mrs.  Wellesley  has  an  equity  to  have  the 
covenant  specifically  performed  in  the  way  in  which  it  can  be  actually  per- 
formed by  virtue  of  the  provisions  which  Mr.  Wellesley  caused  to  be  intro- 
duced into  the  deeds  of  Deccember,  1834. 

In  my  opinion,  however,  as  the  bill  is  framed,  it  is  almost  impossible  for 
*  the  suit  to  proceed,  without  adding  other  parties  to  the  bill.  The  bill,  as  I 
understand  it,  does,  in  efiect,  ask  that  the  trusts  declared  in  December,  1834, 
may  be  carried  into  execution ;  and  I  do  not  very  well  see  how  that  can  be 
done,  without  having  some  at  least  of  the  other  persons  interested  under  those 
trusts,  parties  to  the  suit.  Therefore,  it  seems  to  me  that  what  I  ought  to 
do,  is  to  overrule  the  demurrer,  so  far  as  it  is  a  demurrer  for  want  of  equity, 
but  to  allow  it  for  want  of  parties.  At  the  same  tiaie,  however,  I  think  that 
the  plaintifiT  ought  to  have  leave  to  amend  the  bill  generally .(a)[l] 

[J]  Loid  Cottenhamy  when  thn  oase  wai  before  him,  November,  1839,  intimates  h»  disapproba- 
tum  at  the  eouxee  purtaed  by  the  Vice-chancellor  aa  to  giving  the  plaintiflT  leave  to  amend ;  bot 
he  would  not  interfere  with  the  order  of  the  Viee-Chancellor  in  thta  respect.  **  It  is  not  nsoal,"  he 
saja,  **  upon  allowing  a  general  demnrrer,  to  give  leave  to  amend ;  bat  it  may  be  done.  It  is  hi 
the  discretion  of  the  court  so  to  do.  In  ail  those  orders  of  discretion,  the  Court  of  Appeal  conaid* 
ers,  whether,  under  all  the  circumstances  of  the  case,  it  is  expedient  to  alter  an  order  which  the 
other  branch  of  the  court  may  have  made."  This  being  an  appeal  from  a  discretion,  was  dis- 
niMd  with  costs.    4  Myl.  Sl  Cr.  554,  5f>0. 

(«)  The  plaintiff,  accordingly,  amended  her  bUI,  by  introducing  a  statement  that  the  arrange- 
Bcnt  of  December,  1884,  was  entered  into,  by  Mr.  Wellesley,  for  the  purpose  of  providing,  for  him, 
the  meane  of  securing  the  annuity  of  10002.  and  in  part  performance  of  the  articles  of  separation. 
The  trustees  demurred,  to  the  amended  bill,  for  want  of  equity.  On  the  30th  November,  1839« 
the  Lord  Chancellor  overruled  the  demurrer ;  his  Lordship's  opinion  being  founded  on  the  con- 
struction which  he  put  on  the  articles,  namely,  that  they  amounted  to  a  contract  to  charge  the 
annoity  upon  such  lands  as  Mr.  Wellesley  might  have  power  to  charge  in  February,  1835 ;  and 
thai  the  demurring  defendants  were  trustees  of  property  which  he  had,  at  that  time,  power  so  to 
charge ;  and  that  the  court  would,  therefore,  by  its  decree,  if  necessary,  secure  to  the  plaintiff  the 
annuity  so  contracted  for,  out  of  the  property  so  vested  in  the  defendants.  [At  the  conclusion  of 
the  report  of  the  case  when  it  came  up  on  demurrer  to  the  amended  bill,  before  the  Lord  Chan- 
eeUor,  it  is  said, "  No  formal  judgment  was  given  upon  the  question  of  want  of  parties,  but  the  de- 
murrer was  ovemiled  generally."    4  Myi.  Sl  Cr.  561,  581.    In  this  ease,  Lord  Cottenham,  after 
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[•273]  •Carthew  V.  Barclay^ 

1839  ;  l8t  AngQst. — Advancing  cause  ;  Costa. 

Costa  of  an  opposed  application  to  advance  a  cause,  directed  to  be  costs  m  the  esnse,  upon  the  ap- 
plication  being  grranted. 

Mr.  K.  Bruce  and  Mr.  Wood,  for  the  plaintiffi  moved  that  this  cause 
(which  was  a  foreclosure  suit)  might  be  advanced,  under  the  4th  order  of  the 
9th  of  May,  1839. 

Mr.  Jacob,  Mr.  Richards,  Mr.  Chandles8,  Mr.  TTiompsan^  opposed  theap- 
plication  on  behalf  of  several  defendants. 

Affidavits  w^re  made  on  both  sides. 

a  ftatement  of  the  facts  alleged  iu  the  bill,  obsenres :  "  If,  at  the  hearingf  tboM  facts  being  prorsd, 
Ike  court  will  have  no  power  to  mahe  any  decree,  except  that  Mr.  Weliedey  do  pezlbnit  bti  oob- 
tract,  and  no  power  to  act  upon  the  land,  then  the  demnrrer  must  be  allowed ;  but  if  the  couit  can 
met  upon  the  land,  then  the  defendants  who  have  demnrred,  and  are  made  defendants  as  troiteM 
of  the  land,  are  properly  made  defendants,  and  the  demnrrer  most  be  overruled ;  that  is,  in  thtt 
ease,  according  to  the  plaintiff's  showing,  she  will  have  a  decree  against  them.  If  there  be  a  coo* 
tfact  for  sale,  and  the  Tendor  pfoceeds  so  to  deal  with  the  property  as  to  inoapaeiiate  hinnelf  £pbb 
performing,  this  court  will  act  upon  the  property.  If  the  plaintiff  m  this  case  should  obtain  t  ilt-  * 
cree  against  Mr.  Wellesley,  establishing  her  title  to  have  the  aihiuity  charged  upon  the  property, 
of  which  the  defendants  demurring  are  trustees  for  him,  can  it  be  doubted  that  the  court  woaid  act 
upon  such  property  for  the  purpose  of  enforcing  this  equity  ?  and  if  so,  the  defendants,  as  trnteei 
of  it,  are  neooMary  parties  for  that  purpose.  The  only  ground  upon  which  the  dafendanta  cooM 
contend  with  succew,  that  they  are  improperly  made  partiea  to  the  bill,  would  be  to  establish  eitbcr 
that  the  bill  must  be  dismissed  against  Mr.  Wellesley,  or  that  the  decree  against  him  can  ooly  be 
against  him  personally,  and  that  the  court  would  have  no  power  to  affect  the  property  in  questioo : 
idiich  comes  to  this,  that  the  court  bemg  of  opinion  tliat  Mr.  Wellesley  was  bound  to  give  efleet 
to  his  contract,  and  to  eharge  the  annuity  upon  the  property,  of  which  the  defendants  are  tmileei 
for  him,  must  confine  itself  to  a  personal  decree  against  him  for  that  purpose,  and  could  not  make 
any  decree  against  the  trustees ;  but  it  is  clear  that  the  moment  the  court  declares  such  right  in 
the  plaintiff,  these  defendants  will,  at  all  events,  become  trustees  for  the  plaintiff  to  that  extent, 
That  this  court  will  grant  a  specific  perfonnance  of  an  agreement  for  the  gjrant  of  an  annuity,  can- 
not now  be  questioned ;  and  this  agreement  appears  to  me  to  contain  within  itaelf  all  that  ia  necei- 
■ary  to  give  it  legal  validity ;  but  if  this  court  is  to  execnts  the  agreement,  it  must  do  so,  aceardiag 
to  the  terms  of  it.  The  terms  are,  on  a  day  certain,  to  charge  the  annuity  on  lands,  or,  on  an  in- 
vestment  of  stock,  or  by  the  best  means  in  his  (Wellesley's)  power.  I  think  it  quite  immaterial, 
for  the  present  purpose,  whether  this  gave  to  the  husband  an  option,  or  whether  he  has  other  landi 
besides  those  vested  in  these  defendants,  upon  which  he  can  now  charge  the  aiuraity ;  becaon 
the  bill  alleges  that  he  refuses  to  charge  it  in  any  manner ;  and  this  court  will  not  permit  bin, 
tmder  the  pretence  of  exercising  an  option,  to  evade  the  performance  of  his  contract.  Being, 
thorafore,  of  opinion  that  the  contract  as  stated  in  the  bill,  must,  upon  the  ease  stated,  be  enfereed 
against  Mr.  Wellesley,  and  that,  to  effect  that  object,  the  court  will  act  upon  the  estates  iHiieh  he 
had  a  power  of  charging  in  February,  1835,  and  of  which  the  defendants  are  trustees  for  hna,  I 
think  that  this  demnrrer  must  be  overruled.  My  opinion  being  founded  upon  the  oaasliiictisi  I 
put  upon  these  articles  of  separation,  that  they  amount  to  a  contract  to  chaiga  the  annuity  ojmb 
such  lands  as  the  husband  had  power  to  charge  in  February,  1835  ;  and  that  the  defendants  are 
trustees  of  the  property  which  he  had  at  that  time  power  so  to  charge  ;  and  that  this  court,  w91 
therefore,  by  its  decree,  if  necessary,  secure  to  the  plaintiff  the  annuity,  so  contended  far,  Mt  if 
the  property  so  vested  in  the  defendants,  I  do  not  think  it  neoeaary  to  discuss  the  ground  npon 
which  I  am  informed  the  Vice-Chancellor  overruled  this  damnrrer,  dec." 
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The  Vice-Chancellor  having  granted  the  application,  the  counsel  for  the 
defendants  applied  for  the  costs  of  the  motion,  on  the  ground  that  it  was  an 
indulgence  granted  to  the  plaintiffs. 

The  counsel  for  the  plaintifls  contended  that  it  was  in  the  ordinary  course 
of  justice  to  advance  causes  which,  from  their  nature,  were  entitled  to  be 
heard  as  short  causes,  and  that,  the  application  having  succeeded,  the  costs 
ought  to  be  costs  in  the  cause ;  and  the  Vice-chancellor  so  decided. 


*Ea8Um  v.  Appleford.  [*274] 

1839 ;  52d  Angust — ^Will ;  Construction ;  Appointment ;  Residouy  bequest 

A  tcs'ator  directed  that,  in  ease  of  one  of  bis  daughten  having  no  child,  his  trustees  should  stand 
pnssBiiiid  of  a  sum  of  3000/.  and  the  stocJi  upon  which  it  should  be  invested,  including  the  acou- 
mnlations  of  the  surplus  dividends  which  should  not  have  been  applied,  in  manner  in  the  will 
mentioned,  during  the  daughter's  minority,  upon  such  trusts  as  the  daughter  should  by  will  ap- 
point ;  andj  in  default  of  appointment,  or  in  case  of  appointment  as  to  such  parts  of  the  3000L 
as  sfadbid  not  be  eftotually  compulsed  therein,  or  whereof  the  trusts  to  be  thereby  limited  should 
either  neyer  take  eiftc(»  or  should  determine,  opoB  the  trusts  by  his  will  dedared  of  his  own  ie» 
siduary  estate. 

The  daughter  having  no  child,  by  her  will,  after  reciting  that  the  30002.  and  the  accumulated  di- 
vidends had  been  blended,  with  funds  to  which  she  was  absolutely  entitled,  in  a  sum  of  67001. 
consols,  standing  in  the  names  of  trustees,  proceeded,  In  express  execution  of  the  power,  to  direct 
that  the  30002.,  and  the  stock  upon  which  that  sum  or  the  surplus  dividends  should  have  beeai 
invested,  should  be  transferred  to  certain  trustees  named  in  her  wiUi  upon  trusti  as  to  37001.  oon- 
sob,  for  her  mother,  and  as  to  250/.  consols  for  another  person,  and,  as  to  the  reeidne,  upon  the 
trusts  after  declared  of  her  rrsiduary  estate.  She  then  proceeded  to  give  wliat  she  described  at 
**  all  the  residue  of  my  stock  in  the  public  funds,  and  all  my  moneys  and  securities  for  money, 
and  an  the  residue  of  my  estate  and  eflbcts,"  to  the  same  trustees,  upon  trust  to  convert,  and  to 
invest  in  Che  funds  such  part  as  should  not  already  be  so  invested,  and  to  stand  posnewed  of  all 
sQch  funds,  and  also  of  the  residue  of  the  said  trust  funds  which  should  remain  after  paying  and 
satisfyiDg  the  several  legacies  of  stock  before  directed  to  be  paid  or  transferred  thereout  to  her 
mother  and  the  other  person  referred  to,  upon  certain  trusts  which  she  proceeded  to  declare. 

Itie  mother  died  in  the  daughter's  lifetime. 

Held  that  the  ftJlQOL  consols  was  not  well  appointod,  and  that  it  was  snbjact  to  the  trusts  declared, 
by  the  testator,  of  his  residuary  estate. 

Matthew  Easum,  by  his  will  dated  the  I8th  of  January,  1816,  after 
giving  certain  legacies,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  trustees  and  executors,  upon  trust  to  convert  the  same 
*into  money ;  and  he  directed  that,  out  of  the  produce  thereof,  they  [*275] 
should  invest  30002.,  in  their  names,  on  real  or  government  securities, 
and  should  stand  possessed  thereof  upon  trust  to  apply  the  whole,  or  such 
part  as  they  should  think  fit,  of  the  interest  and  dividends  thereof,  for  the 
maintenance  and  education  of  his  daughter  Mary  Ann  Easum.  until  she 
should  attain  twenty-one  or  be  married ;  and  to  invest  the  surplus  (if  any)  of 
the  interest  and  dividends,  on  like  security,  in  their  names,  and  to  stand  pos- 
sessed thereof  i:^on  th^  trusts  thereinafter  declared  of  the  3000{. :  and  he  di- 
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reeted  his  trustees  to  stand  possessed  of  the  30002.  after  his  daughter  should 
altaio  tvrenty-one  or  be  married,  io  trust  for  her  separate  use,  during  her  life, 
and,  after  her  decease,  upon  certain  trusts  for  the  benefit  of  her  children ;  and, 
if  she  should  have  no  child  who,  being  a  son,  should  attain  twenty-one,  or, 
being  a  daughter,  should  attain  that  age  or  be  noarried,  then  that  the  3U(HJj. 
should  be  and  remain  upon  and  for  such  trusts,  intents  and  purposes,  as  his 
daughter  (whether  sole  or  married)  should,  by  her  will,  appoint :  "And,  ia 
default  of  any  such  direction  or  appointment,  the  said  sum  of  30002.  shall  be 
and  remain  (or,  in  case  any  such  direction  or  appointment  shall  be  made, 
then  such  parts  of  and  interests  in  the  said  sum  of  3000/.  as  either  shall  uot 
be  well  and  effectually  comprised  therein,  or  as  shall  be  comprised  therein, 
but  whereof  the  trusts  and  estates  to  be  thereby  limited,  shall  either  never 
take  effect  or  shall  determine,  shall  be  and  remain)  upon  such  and  the  same 
trusts,  and  for  such  and  the  same  intents  and  purposes,  and  with,  under  and 
subject  to  such  and  the  same  powers,  provisoes  and  declarations,  as  are  here- 
inafter  declared  and  contained  of  and  concerning  the  residue  of  the  Said  trust 
moneys,  or  as  near  thereto  as  the  circumstances  of  the  case  will  permit." 

And,  as  to  all  the  residue  of  the  trust  moneys  so  as  aforesaid  leferred 
[*276]    to  by  the  testator,  *be  declared  that  the  trustees  should,  as  soon  as 

conveniently  might  be  after  his  decease,  lay  out  and  invest  the  same, 
in  their  joint  names,  upon  real  or  government  security,  and  stand  possessed 
thereof  upon  trust  for  alf  and  every  of  the  children  which  he  might  have  liv- 
ing at  the  time  of  his  decease  (exclusive  of  his  daughter  Elizabeth,)  equally 
to  be  divided  among  them,  share  and  share  alike.  The  testator  died  on  the 
20th  of  February,  1816.  He  left  six  children  who  attained  twenty-one,  ex- 
clusive of  his  daughter  Elizabeth. 

Mary  Ann  Easum  made  her  will  dated  the  12th  of  August,  1835,  which, 
after  reciting  her  father's  will  so  far  as  it  related  to  the  3000/.,  proceeded  as 
follows :  "  And  whereas  the  said  trustees,  after  the  decease  of  my  said  late 
father,  laid  out  and  invested  not  only  the  said  sum  of  3000/.,  and  the  surplus 
of  the  dividends  which  accrued,  from  time  to  time,  during  my  minority,  but 
also  my  share  of  the  said  testator's  residuary  estate  to  which  1  was  abso- 
lutely entitled,  under  his  said  will,  on  attaining  my  age  of  twenty-one  years, 
indiscriminately  in  the  purchase  of  various  sums  of  stock  in  the  public  funds, 
80  that  it  is  now  difficult  to  ascertain  how  much  of  such  stock  was  purchased 
with  the  said  sum  of  300Q{.  and  the  surplus  dividends  theieon,  and  bov 
much  with  my  said  share  of  .the  said  residuary  estate  and  the  surplus  divi* 
dends  thereon :  but  the  stocks  or  funds  which  have  arisen  from  both  the  said 
sources,  and  which  are  now  standing  in  the  names  of  my  trustees  in  the 
bank  books,  consist  of  the  sum  of  6700/.  or  thereabouts  in  the  three  per  cent 
consolidated  annuities.  And  whereas  I  attained  my  age  of  twentyone  yeais 
several  years  ago,  and,  thereby,  became  entitled  and  am  now  desirous  to 

exercise  the  power  of  appointment  given  or  reserved  to  me  by  the 
(•277)    aaid  wdl  of  my  said  lale  father.    Now,  in  •poisuance  of  tha  said 
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power  and  authot ity,  and  of  ail  other  powers  and  authorities  enabling  me 
in  this  behalf,  I  do,  by  this  my  last  will  and  testament  in  writing,  direet  and 
appoint  that  the  said  sum  of  3000/.,  or  the  stocks  or  funds  in  or  upon  which 
the  same  or  any  part  thereof,  or  the  surplus  dividends  thereof,  now  are  or 
is  or  shall  or  may,  at  the  time  of  my  decease,  be  laid  out  or  invested,  and 
all  other  moneys,  stocks  or  funds  over  which  I  have  any  power  of  Appoint- 
luent  given  to  me  by  the  said  will,  shall  go  and  be  transferred,  by  the  trustees 
or  trustee  in  whose  names  or  name  the  same  may  happen  to  stand  at  ray 
decease,  unto  John  Henry  Burnall  and  Isaac  Sheffield  the  younger,  upon 
trust  that  they  do  and  shall,  thereout,  assign  and  transfer  the  sum  of  S700/. 
three  percent,  consolidated  annuities,  or  so  much  of  any  other  stocks  or  fnnds 
constituting  any  part  of  the  said  trust  funds  as  shall  be  equal  in  value  there- 
to at  the  day  of  my  decease,  unto  my  dear  mother,  Ann  Easum,  for  her 
own  absolute  use  and  benefit :  and  do  and  shall  also,  thereout,  in  the  same 
way  and  manner,  transfer  and  assign  the  sum  of  3501.  three  per  cent,  annui- 
ties, or  a  like  amount  in  value  of  any  such  other  stocks  or  funds  as  aforesaid, 
unto  Sarah  Williams,  the  wife  of  James  Williams,  for  her  own  sole  and  sepa- 
rite  use  and  benefit,  independent  of  her  present  or  any  future  husband :  aod 
do  and  shall  stand  and  be  possessed  of  the  residue  of  the  said  stocks  or 
funds  and  securities  as  aforesaid  constituting  the  remainder  of  the  said 
trust  funds,  upon  the  trusts  and  to  and  for  the  intents  and  purposes  here^ 
inafier  declared  and  expressed  of  and  concerning  my  residuary  estate  and 
effects.     And,  as  to  all  the  residue  of  my  stock  in  the  public  funds,  and  all 
my  moneys  and  securities  for  money,  and  aU  the  rest,  residue  and  remain^ 
derofmy  estate  and  effects,  whatsoever  and  wheresoever,  not  here- 
inbefore bequeathed  and  disposed  of,  and  whether  in  *possession,     [*278] 
reversioQ,  remainder  or  expectancy  under  the  will  of  my  said  late 
father,  Matthew  Easum,  or  my  late  grandfather,  John  Green,  or  otherwise 
howsoever,  I  give  and  bequeath  the  same  and  every  part  thereof,  unto  the 
said  J.  H.  Burnall  and  J.  Sheffield  the  younger,  their  executors,  administra- 
tors  and  assigns,  upon  trust  to  get  in,  receive  and  convert  into  money  alt 
such  parts  of  my  said  residuary  estate  and  eflSscts  as  shall  not  consist  of  money 
or  stock  in  the  public  funds,  or  of  money  out  upon  government  or  real  secu- 
rities at  interest,  and  to  lay  out  and  invest  the  same  in  the  purchase  of  stock, 
in  their  names,  in  the  public  funds,  in  addition  to  such  residuary  stock  as 
may  belong  tome  at  the  time  of  my  decease,  or  upon  government  or  real 
securities  at  interest,  and  do  and  shall  stand  and  be  possessed  of  all  such 
stocks,  funds  and  securities,  and  also  of  the  residue  of  the  said  trust  funds 
which  shall  remain  after  paying  and  satisfying  the  several  legacies  of  stock 
hereinbefore  directed  to  be  paid  or  transferred,  thereout,  unto  my  said  mo- 
ther and  the  said  Sarah  Williams,  upon  the  trusts  and  for  the  intents  and 
purposes  following,  that  is  to  say,  upon  trust,  thereout,  to  appropriate  and  set 
apart  the  sum  of  10002.  three  per  cent,  consolidated  annuities,  or  on  so  much 
of  other  stock  as  shall  be  equal  thereto  in  value,  and  to  pay  the  dividends  and 
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annual  produce  thereof  unto  Sarah  Easum,  the  widow  of  my  late  brother 
Edward  Easum,  deceased,  for  and  during  the  term  of  her  natural  life,  for  her 
separate  use  independent  of  any  husband  with  whom  she  may  intermarry, 
and  for  which  her  receipt,  not  by  anticipation,  shall  be  a  sufficient  discharge ; 
and,  from  and  after  the  decease  of  the  said  Sarah  E^um,  upon  trust  to  trans- 
fer one-third  part  or  the  share  of  the  said  last  mentioned  stocks  or  funds,  unto 
my  said  dear  mother,  or  to  her  executors,  administrators,  or  assigns 
[*279]  in  case  of  her  decease  in  the  'lifetime  (tf  the  said  Sarah  Easum,  to 
and  for  her  or  their  own  absolute  use ;  and,  as  lo  one  other  third 
part  or  share  thereof,  upon  trust  to  pay,  apply  and  dispose  of  the  dividends 
and  interest  thereof  in,  for  and  towards  the  maintenance  and  educatioQ  of 
Robert  Easum,  the  eldest  son  of  Robert  Hayes  Easum,  until  he  shall  attain 
the  age  of  twenty-one  years,  and,  when  and  as  soon  as  he  shall  attain  that 
age,  then  upon  trust  to  transfer  and  make  over  the  said  one-third  part  of  the 
said  stocks  or  funds  unto  him,  the  said  Robert  Easum,  for  his  use  and  bene- 
fit, if  the  said  Sarah  Easum  shall  be  then  dead  (but,  if  not,  then  the  actual 
tmnsfer  thereof  shall  be  postponed  till  after  her  decease,)  but,  in  case  the  said 
Robert  Easum  shall  not  live  to  attain  the  age  of  twenty-one  years,  then  upon 
trust  to  stand  possessed  thereof  for  the  benefit  of  the  several  persons  and  for 
tile  several  intents  and  purposes  next  hereinafter  mentioned  and  declared  con- 
cerning the  remainder  of  the  stocks,  funds,  securities,  and  moneys  constituting 
my  said  residuary  estate  \  and,  as  to  the  remaining  one-third  part  or  share  of 
the  said  sum  of  10002.  three  per  cent  consolidated  annuities  so  directed  to  be 
appropriated  as  aforesaid,  and  also  as  to  the  remainder  of  the  said  stockt, 
funds^  securities  and  moneys  censiiiuting  my  said  residuary  estate,  upon 
tvust  to  pay  the  dividends,  interest  and  annual  produce  thereof,  respectivelyi 
unto  Joseph  Appleford,  for  and  during  the  term  of  his  natural  life ;  and  from 
and  after  his  deceaae,  then  vpon  trust  to  stand  possessed  thereof  for  all  and 
every  the  children  or  child  of  the  said  Joseph  Appleford,  who,  being  a  son  or 
sons,  shall  live  to  attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  live  to  attain  the  same  age  or  be  married,  which  shall  first 
happen,  equally  to  be  divided  between  them,  if  more  than  one,  share  and 
shcu%  alike."  -  -  -  -.  -         - 

[•280]  •-.-.«  And  I  do  hereby  dedare  that  •none  of  the  legacies 
or  sums  in  stock  hereinbefore  given,  shall  be  considered  as  a  speci- 
fic l^acy ;  and,  in  case  of  any  misdescription  or  change  or  deficiency  of  any 
of  the  said  stocks  or  funds,  or  of  the  trustees'  names  in  which  the  same  are  or 
may  be  standing,  or  any  other  mistake  or  alteration,  then  the  said  legacies  or 
sums  in  stock  shall  be  made  up  and  payable  by  and  out  of  any  ether  stocks 
or  funds  belonging  to  me  equal  thereto  in  value,  or  out  of  any  other  part  or 
parts  of  my  personal  estate  and  effects." 

Mary  Ann  Easum  survived  her  mother,  and  died  on  the  30th  of  Jaouar^i 
1839. 

The  hill,  after  stating  as  above,  alleged  that  the  1000/.  three  per  c^ts  re- 
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fenred  to  in  the  will  of  Mary  Ann  Easum,  was  appropriated  and  set  apart,  by 
her  executors,  wholly  out  of  the  personal  estate  to  which  she  was  absolutely 
entitled,  and  not  out  of  any  trust  funds  over  which  she  had  a  power  of  ap- 
pointment under  Matthew  Ekisum's  will ;  that  al)  the  debt^  and  funeral  and 
testamentary  expenses  of  Matthew  Easum,  and  all  the  legacies  and  bequests 
given  by  his  will,  bad  been  paid,  and  the  whole  of  his  personal  estate  had 
been  duly  administered  and  distributed,  except  the  sum  of  2700/.  consols, 
which  was  then  standing  in  the  names  of  the  plaintiffs,  and  which  was  part 
of  the  seciurities  upon  which  the  sum  of  3000/.  mentioned  in  the  wills  of 
Matthew  Easum  and  Mary  Ann  Easum,  was  invested,  and  had  been  retained 
and  set  apart,  by  the  plaintiffs,  for  the  purpose  of  satisfying  the  appointment, 
by  the  will  of  Mary  Ann  Easum,  expressed  to  be  made  of  the  sum  of  2700/. 
three  per  cent,  consols  therein  mentioned,  if  any  effectual  appointment  there- 
of should  appear  to  have  been  thereby  made ;  and  the  plaintiffs  were 
anxious  to  'transfer  and  administer  the  2700/.  consols  upon  the  trusts    [*281] 
to  which  it  was  subject ;  but  disputes  had  arisen,  between  the  parties 
to  whom  the  3000/.  was  given,  by  the  will  of  Matthew  Easum,  in  default  of 
appointment,  on  the  one  hand,  and  the  parties  claiming  under  the  residuary 
bequest  contained  in  the  will  of  Mary  Ann  Easum,  on  the  other,  whether 
any  effectual  appointment  of  the  2700/.  consols,  had  been  thereby  made. 

The  bill  prayed  that  the  rights  and  interests  of  all  parties  in  the,  2700/. 
consols,  might  be  ascertained  and  declared  by  the  court ;  and^that  the  trusts 
of  Matthew  Easum's  will,  so  far  as  related  to  that  sum,  might  be  carried  into 
execution  under  the  decree  of  the  court 

The  plaintiflb,  who  were  two  in  number,  were  the  present  trustees  of  the 
will  of  Matthew  Easum.  One  of  them  was  his  surviving  personal  represen- 
tative ;  and  the  other  of  them  was  one  of  the  children  of  Matthew  Easum, 
and  WMS  also  the  personal  representative  of  several  of  his  other  children  who 
had  died.  The  defendants  were  Joseph  Appleford  and  his  children,  the  trus- 
tees and  executors  of  Mary  Ann  Easum's  will,  and  other  children  and  repre- 
sentatives of  children  of  the  testator  Matthew  Easum. 

The  facts  of  the  case  as  stated  in  the  bill,  were  not  disputed ;  and  the  only 
question  was  whether,  in  the  event,  which  had  happened,  of  the  death  of 
Mary  Ann  Easum's  mother,  the  2700/.  consols  had  been  well  appointed,  or 
had  fallen  into  the  residue  of  the  testator's  estate. 
The  cause  now  came  on  to  be  heard. 

Mr.  Jac9b  and  Mr.  Craig^  for  the  plaintiffs,  submitted  that  the 
2700/.  consols  had  not  been  well  appointed  by  *Mary  Ann  Easum,    [*282] 
and  that  it  now  formed  part  of  the  residuary  personal  estate  of  the 
testator  Matthew  Easum. 

Mr.  Wigram  and  Mr.  Sheffield^  for  Joseph  Appleford  and  his*  children, 
contended  that  the  2700/.  consols  had  been  well  appointed,  by  Mary  Ann 
Easum,  to  the  trustees  mentioned  in  her  will,  and  that  they  were  now  enti- 
tled to  receive  that  sum,  for  the  purpose  of  its  being  applied  upon  the  trusts 
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which  she  had,  by  her  will,  declared  of  her  personal  estate ;  and  that,  in  &ct, 
she  had  made  it  part  of  her  personal  estate.  They  cited  Falkner  v.  Bvt- 
ler^{a)  Oke  v.  Heath,{b)  Duke  of  Marlborough  y.  Lord  Crodolphin.{e) 

Mr.  Knight  Bruce,  Mr.  Coleridge,  and  Mr.  Piggott,  for  other  parties. 

The  Vice-chancellor  : — ^The  case  seems  to  me  perfectly  plain.  As  1 
understand  it,  the  testatrix  meant  to  dispose  of  the  3000/.  over  which  she  had 
a  power  of  appointment  by  her  father's  will.  There  would  be  a  considerable 
part  of  that  3000/.,  inclnding  the  surplus  dividends,  beyond  the  2700/.  con- 
sols and  250/.  consols,  which  she  gives  out  of  it ;  and,  taking  that  to  be  so, 
there  really  is  no  doubt ;  for,  after  leciting  that  the  3000/.  and  its  surplus 
dividends,  and  the  property  to  which  she  was  absolntely  entitled,  had  been 
blended  in  the  6700/.  consols  then  standing  in  the  names  of  the  trustees,  she, 
expressly,  in  execution  of  the  power,  directs  that  the  3000/.  or  the  stocks 
upon  which  that  sum  or  its  surplus  dividends  might  be  invested, 
[*283]  should  go  to  her  ^trustees  upon  trust  to  transfer  2700/.  consols  or 
stock  of  equal  value,  to  her  mother,  and  250/.  consols  or  stock  of 
equal  value,  to  Sarah  Williams,  and  directs  that  her  trustees :  <'do  and  shall 
stand  possessed  of  the  residue  of  the  said  stocks  or  funds  and  securities  as 
aforesaid,  constituting  the  remainder  of  the  said  trust  funds,  upon  the  trusts 
and  to  and  for  the  intents  and  purposes  hereinafter  declared  and  expressed  of 
and  concerning  my  residuary  estate  and  effects." 

I  am  clearly  of  opinion  that  no  other  sensible  construction  can  be  put  on 
these  words,  than  that  she  directs  all  to  go  to  her  trustees,  on  the  trust  of  her 
residuary  estate,  except  the  2700/.  consols  and  250/.  consols.  H^hen  she  says: 
"As  to  all  the  residue  of  my  stock  in  the  public  funds  and  all  my  moneys 
and  securities  for  money,  and  all  the  rest,  residue,  and  remainder  of  my  es- 
tate and  effects,  I  give  and  bequeath  the  same,  to  the  same  persons,  upon 
trust  to  convert  and  invest  in  stock  such  parts  as  shall  not  consist  of  money 
or  stock."  And  she  directs  that  they :  "  do  and  shall  stand  and  be  possessed 
of  all  such  stocks,  funds,  and  securities."  And  then  follow  words  which  nppear 
to  me  to  be  surplusage,  namely : — "and  also  of  the  residue  of  the  said  trust 
funds  which  shall  remain  after  paying  and  satisfying  the  several  legacies  of 
stock  hereinbefore  directed  to  be  paid  or  transferred  thereout  unto  my  fsid 
mother  and  the  said  Sarah  Williams,  upon  the  trusts  and  for  the  intents 
and  purj)0ses  following."  Now  these  words  I  admit  are  surplueagc;  but 
they  appear  to  me  clearly  to  show  that  what  she  meant  to  dispose  of  was  all 
the  trust  fund  after  satisfying  the  legacies  of  stock,  namely,  the  legacies  of 
2700/.  consols  and  260/.  consols ;  whereas  it  is  said  in  argument  that 
[*284]  what  she  meant  'was  all  the  trust  funds,  excluding  the  legacies  of 
stock,  whether  disposed  of  or  not. 

Upon  these  grounds  it  appears  to  me  that  the  2700/.  consols  must  be  con- 

(a)  Amb.  514.  (6)  1  V«x.  135.  (c)  9  Ves.  61. 
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to  be  UDappointed  and  to  be  now  subject  to  the  trufllts  declaredi  by 
Matthew  Easum's  will,  of  his  residuary  personal  e8tate.(a) 


MoNCK  V.  The  Earl  of  Tankerville. 

1839;  8th  and  lOtb  Avgivt.— Aneadineiit ;  Costs;  Practiee. 

A  bill  was  filed  for  a  forecloaure  of  a  mortgage  and  for  a  transfer  of  a  snm  of  stock.  On  the  answer 
being  filed,  dufclosures  were  made  which  rendered  it  advisable  to  amend  the  bill,  by  striking  out  all 
that  related  to  the  mortgage  ;  and,  thereby,  nearly  one-half  of  the  bill  and  answer,  was  render- 
ed Qseteaai.  The  conrt,  however,  refused  to  order,  on  motion,  the  plaintiff  to  pay  the  defendant's 
coats  occasioned  by  the  amendment ;  as  it  appeared  that  the  amendment  was  made  nnder  th^ 
advice  of  eonnsel  and  not  for  the  purpose  of  vexation  or  oppression. 

The  object  of  the  bill,  as  originally  filed,  was  to  obtain  a  foreclosnre  of 
two  mortgages  and  also  a  transfer  of  a  sum  of  stock.  After  the  answer  had 
been  pnt  in,  the  plaintiff,  amended  his  bill  and  struck  out  of  it  all  that  related 
to  the  mortgages,  and  so  reduced  it  to  a  bill  for  a  transfer  of  the  slock. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Russell^  for  the  defendant,  now  moved 
that  Che  plaintiff  might  be  ordered  to  pay,  to  the  defendant,  his  costs  of  the 
suit  up  to  the  time  of  filing  the  amended  bill,  or  so  much  of  the  defendant's 
costs  of  the  original  bill  and  of  his  answer  thereto  and  of  the  other  proceed* 
ings  thereon  as  had  been  occasioned  by  the  relief  sought  with  re- 
spect to  the  mortgages.    They  said  that  nearly  one-half  of  the  *bill    {*286] 
had  been  struck  out,  and  that  more  than  one4ialf  of  the  answer  had 
been  rendered  useless :  that  the  bill,  as  it  originally  stood,  was  multifarious ; 
and  that  the  objection,  for  multiiariousness,  was  taken  by  the  answer,  where- 
upon, the  order  to  amend  was  obtained :  that,  if  the  plaintiff  had  gone  to  a 
hearing  with  the  bill  as  it  originally  stood,  he  would  have  been  obliged  to 
pay  the  costs  to  the  defendant;  that  if,  at  the  hearing,  the  amended  bill 
should  be  dismissed  with  costs,  the  defendant  would  not  be  able  to  obtain 
the  costs  occasioned  by  the  amendment ;  and  the  effect  would  be  that 
a  plaintiff  might  dismiss  his  bill,  partially  at  least,  without  payment  of  costs. 
They  referred  to  liord  Lyndhurst's  30th  order,  and  to    Watts  v.  Man- 
ning  ;{a)  Mavar  v.  Dry  ;(b)  BuUock  v.  Perkins  ,ie)  Dent  v.  Wardel  ^d) 
and  1  Daniell's  Pract.  617  and  618. 

Mr.  Jacob  and  Mr.  Purvis^  for  the  plaintiff,  said  that  the  29th  of  Lord 
Lyndhurst's  orders  was  against  the  motion ;  for  that,  under  that  order,  the 
court  at  the  hearing,  would  have  power  to  deal  with  all  the  costs  that  had 
been  incurred  in  the  cause :  that  the  cases  cited  had  no  application ;  for  it 
was  sworn,  in  the  plaintiffs  affidavit,  that  the  amendments  were  not  made 


tff 


(a)  Affirmed  by  the  Lord  Chancellor.   [5  Myl.  Su  Cr.  56.   Lord  Cottenham  considered  this  to  be  a 
ease  of  "  lapsed  appointment'  and  the  nnappointed  subject,  as  in  the  case  of  "  a  lapsed  legacy,' 
smk  into  the  general  residne  of  the  estate.] 

(ft)  1  Sim.  Sl  Stn.  491.       (c)  9  Sim.  &  Stn.  113.        (iT)  1  Dick.  110.       («)  Ibid.  339. 
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for  the  purpose  of  vexatioa  or  oppression ;  but  were  rendered  necessary  by 
the  disclosures  made  in  the  answer. 

The  Yice-Chancellor  : — In  two  of  the  cases  which  have  been  cited  in 
support  of  the  present  motioUi  the  court  proceeded  on  the  gioimd 
['286]  that  the  bill  had  been  vexatiously  amended.  In  *BuUock  v.  Perkins, 
the  Lord  Chancellor  said :  it  would  be  a  matter  of  great  consequence 
and  of  great  injustice  to  a  defendant,  if  a  plaintiff  should  be  permitted  to  act 
in  this  manner.  For  a  plaintiff  might  bring  a  vexatious  bill,  and  pot  thede- 
fendant  to  a  great  expense  in  taking  a  copy  of  it,  in  answering  it  and  ex- 
amining witnesses ;  and  then,  after  publication  is  passed,  upon  seeing  the 
depositions,  and  finding  thereby  that  he  bath  no  equity,  might,  under  pre- 
tence of  amending  his  bill,  strike  out  such  parts  as  he  cannot  expeet  relief 
from,  and,  thereby  prevent  the  court  from  doing  that  equity  to  the  ddiendant, 
by  ordering  him  his  costs,  which  the  plaintiff  hath  not  in  himself.'' .  It  ap- 
pears also  that,  in  that  case,  the  cause  had  gone  off  at  the  hearing  for  want 
of  parties,  and  then  it  was  that  the  amendment  was  made.  In  Mavor  v.  Dry, 
the  Master  of  the  Rolls  says :  "  the  rule  that  the  plaintiff  shall  pay  209.  costs 
only  on  amending  his  bill,  does  not  biiid  the  court  where  there  has  been  great 
oppression  and  vexation.  This  appears  to  me  to  be  a  case  of  that  ntture :'' 
and  the  same  ground  seems  to  have  existed  for  the  order  in  Dent  v.  Warddj 
namely  that  the  plaintiff  in  amending  his  bill,  had  acted  vexatiously  and 
oppressively. 

In  the  present  case,  the  bill  connects  the  sum  of  stock  with  the  two  mort- 
gages ;  and  it  is  stated  in  the  plaintifi^s  affidavit,  that,  at  the  time  when  the 
instructions  for  preparing  the  bill  were  given,  it  was  impossible  to  obtain  the 
information  which  rendered  the  amendments  necessary,  without  having  ac- 
cess to  documents  which  were  in  the  defendant's  possession ;  and  that  on  the 
answer  being  put  in,  an  inspection  of  those  documents  was  obtained,  and  the 
amendments  were  then  made,  under  the  advice  of  counsel.  And  it 
[*287J  further  'appears  by  the  same  affidavit,  that  the  expense  which  thede 
fendant  has  been  put  to  in  consequence  of  the  amendments,  has  been 
very  trifling.  Consequently,  the  amendments  in  this  case,  do  not  appear  to 
have  been  vexatious  or  oppressive ;  as  they  were  in  the  cases  before  Lofd 
Hardwicke  and  Lord  Gifford. 

I  must,  therefore,  say  that  this  does  not  appear  to  me  to  be  a  case  in  wfaidk 
1  can  grant  the  motion. 

Motion  refused,  without  costs. 
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SoAMEs  V.  Martin; 

lfi39  ;  9th  Aujrust. — ^Will ;  Construction  ;  Legacy. 

Testator  directed  the  intereet  of  a  ram  of  money  to  be  applied  for  the  maintenance  and  education 

of  hb  mfant  nephew,  but  made  no  di^Miition  of  the  priacipal.    Held  that  the  nephew  waa  en« 

titled  to  the  intereet,  during  hia  life. 

The  testator  in  this  caase,  directed  the  interest  of  a  sum  of  money  to  be 
applied  for  the  maintenance  and  edocatton  of  his  nephew,  (who  was  an  in- 
fant,) but  made  no  disposition  of  the  principal.  The  question  was  whether 
the  nephew  was  entitled  to  the  principal,  or  (o  the  interest  during  his  life,  or 
duriag  his  minority  only* 

The  case  of  Badham  v.  Mee,{a)  in  which  Sir  J.  Leach,  M.  R.,  said  that 
the  words,  ^^  maintenance,  education,  and  bringing  up,"  standing  by  them- 
selves, had  reference  to  minority,  was  cited  as  an  authority  that  the  nephew 
was  entitled  to  the  interest  of  the  sum  of  money  during  his  minority  only. 

The  Yice-Chancellor  : — My  opinion  is  that  the  child  is  entitled  to  the 
interest  during  his  life ;  and  that  the  principal  is  undisposed  of. 

*In  the  case  cited,  the  words  were,  "  maintenance,  education,  and    [*288] 
bringing -upP    Those  words  necessarily  apply  to  the  infant  state. 
Bat  all  persons  who  have  attained  twenty-one,  are  not  in  a  state  in  which 
they  do  not  want  education ;  and  there  is  no  period  of  life  in  which  a  person 
does  not  require  maintenance.(a)[l] 

Mr.  Knight  Bruce,  Mr.  Wakefidd,  Mr.  Jacobs  Mr.  Jeremy  and  Mr.  CMe^ 
ridge  were  counsel  in  the  caase. 


Strother  v.  Dutton. 


1839  ;  5th  AngneL— Practice ;  PreUminary  Aceountt ;  Fifth  Order  of  May,  1839. 
Under  the  5tfa  order  of  May,  1839,  the  court  will  order  prelimioary  accounts  to  be  taken,  although 
the  cauee  haa  been  set  down  for  hearing. 

Mr.  Jacob  and  Mr.  Qeldart^  for  the  plaintiff,  moved,  under  the  fifth  order 
of  the  9th  of  May,  1839,  for  a  reference  to  the  Master,  to  take  an  account  of 
the  personal  estate  and  of  the  rents  and  profits  of  the  real  estate  of  the  testator 
in  the  cause,  come  to  the  hands  of  two  of  the  defendants,  the  executors  and 

(a)  1  RoflB.  at  Myl.  631.  (6)  See  Kihington  ▼.  Gray,  poet,  p.  293. 

[1]  In  EllU  ▼.  Maxwellf  3  Beav.  587,  maintenance  was  extended  beyond  the  age  of  twenty-onej 
although  the  party  had  not,  by  the  terms  of  the  wilt,  acqaired  a  vested  interest  in  the  fund.  Lord 
Laagdatot  M.  R.,  eays :  **  But,  npon  the  result  of  the  whole,  I  think,  that  according  to  the  terms 
of  the  will,  the  eldest  son  though  excluded  from  a  veated  interest  in  the  capital,  is  entitled  to  aa 
allowance  out  of  the  income  for  bis  maintenance  and  education ;  and  then  the  question  is,  whether 
the  trustees  have  authority  to  continue  this  allowance  after  the  eldest  son's  attainment  of  twenty- 
one  years  of  age.  And  whatever  ambiguity  there  may  be  in  the  first  clans  3  [of  Vie  will]  relating 
to  maintenaaee,  I  thmh  that,  upon  the  second,  the  trustees  haee  such  authojity,  die/' 
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trustoes  of  the  will|  and  for  various  inquiriies  ndating  to  the  real  and  penonal 
estate, 

Mr.  Knight  Bruce^  contra,  sedd  that  witnesses  had  been  examined  and 
publication  had  passed,  and  that  the  cause  had  been  set  down  for  hearing ; 
and  that  the  otdsx  in  question  was  not  meant  to  apply  to  a  cause  in  so  ad- 
vanced a  stage* 
The  Yice^hancellor  said  that  it  might  be  useful  to  have  the  preiiminary 
accounts  and  inquiries  taken  and  made,  altliough  the  cause  had  been 
{*289]    set  down  for  hearing ;  *and  that  that  circumstance  did  not  preyeat 
the  ap]4ication  of  the  order  under  which  the  motion  was  made. 

Motion  granted,(a) 


MEXNEi^TZHAaBN  V*  DaVIS. 

1839 ;  9d  N4nr«mbtf>-*PrMtW6 ;  Pnlimlnaiy  InqairiM ;  Fifth  (Mer  of  May*  1S39. 
Tbe  oomt  will  not  dinot  preUminaiy  ijiqaiiiea  to  bo  made  undor  the  5tb  order  of  May,  1SS9,  inlw 
it  is  plain  that  they  would  be  Erected  at  the  hearing)  and  would  be  binding  on  tha  partiei  to  the  nit 

In  this  cause,  a  motion  for  certain  preliminary  inquiries  under  the  6th 
order  of  May,  1839,  was  made  by  Mr.  Knight  Bruce  and  opposed  by  Ur. 
Jaccb  and  Mn  Lee. 

.  The  grounds  on  wiiicb  the  motion  was  opposed  were,  first,  that  two  (tf  the 
defendants  were  resident  out  of  the  jurisdiction  of  the  court,  and  had  not  ap* 
peered  to  the  bill  ^  seccmdlyf  that  the  inquiries  sought  to  be  obtained,  might 
prove  to  be  unnecessary  when  the  cause  should  be  heard. 

The  YicB-CHANCELLon ;-— This  notice  of  motion  is,  certainly,  not  con- 
sistent wijth  either  the  terms  or  the  legitimate  construction  of  the  fifth  order; 
for,  in  the  first  placc^  that  order  was  not  meant  to  apply  except  to  plain  cases, 
that  is,  to  cases  in  which  it  is  reasonably  clear  that  the  inquiries  sought  to  be 
obtained  would  haye  been  diluted  at  the  hearing,  and  will  be  binding  on  the 
parties.[l]  Now,  in  the  present  case,  two  of  the  defendants  are  out  of  the 
jurisdiction  of  the  court,  and  haye  not  appeared  to  the  bill ;  and  it  is 
[*g90]  said  that,  as  they  am  alleged,  by  the  bill,  to  be  out  of  the  jurisdiction 
they  are  to  he  considered  as  not  being  parties  to  the  smt.  It  is  ob- 
vious, however,  thatt  before  the  cause  is  heard,  they  may  appear  and  pat  ia 
their  answers,  and  thereby,  perhaps,  render  all  that  may  have  been  done, 
under  the  reference,  entirely  useless. 

The  order  under  which  the  present  motion  is  made,  does  not  authorize  the 
court  to  direct  inquiries  to  be  made  befoi»  the  hearing  of  the  causey  unless  it 
shall  appear  to  the  jcourt  that  the  order  will  be  beneficial  to  such  of  tbe  pa^ 
ties  to  the  cause  as  may  not  be  competent  to  consent  thereto,  and  that  the 

(a)  See  next  case.    [Cwd  ▼.  Cwrd^  3  Hare,  116.] 
[1]  yide  TopAmn  y.  laghtbody,  I  Hare,  289. 
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same  is  consented  to  by  sach  of  the  defendants  aS|  being  competent  to  con- 
sent, have  not  put  in  their  answer  to  the  bill|  and  that  the  same  is  consented 
to  by,  or  is  proper  to  be  made  upon  the  statements  contained  in  the  answers 
of  such  of  the  defendants  as  have  answered  the  bilL  It  is  evident,  therefore, 
that,  in  a  case  like  the  presenti  the  court  has  no  power  to  make  the  order.(a) 


*I»  HE  TAiTLott.  [•291J 

1639  :  4th   and  8tb  Xovember.— Comtruetioii  of  2  and  3  Viot  c.  54 ;  Vice-ChaneeUor ;  Jnriidic* 

tioa ;  Iiaiant 
TIm  Yice-Ohaneenor  hai  jarMietion  to  make  ordeia  imdtfr  9  and  3  Viet  e.  54»  (for  amoiuiing  the 

law  ralating  to  the  cnstody  of  infanta,)  although  the  Lord  Chancellor  and  Maeter  of  the  RoUa 

are  alone  mentioned  in  the  act. 

This  was  a  petition  addressed  to  the  Lord  Chancellor^  by  a  married  lady, 
the  mother  of  several  infant  children,  under  2  and  3  Yict  c*  64  (to  amend 
the  law  relating  to  the  custody  of  infants,)  which  enacts  that  it  shall  be  law* 
fal  for  the  Lord  Chancellor  and  the  Master  of  the  Rolls  in  England^  and  for  the 
Lord  Chancellor  and  the  Master  of  the  Rolls  in  Ireland  respectively,  upon  hear- 
ing the  petition  of  the  mother  of  an  infant  or  infiints  being  in  the  sole  custody 
or  control  of  the  father  thereof)  or  of  any  person  by  his  authority,  or  of  any 
guardian  after  the  death  of  the  father^  if  he  shall  see  fit^  to  make  order  for  the 
access  of  the  petitioner  to  such  infant  or  infants,  at  such  times  and  subject  to 
such  regulations  as  he  shall  deem  convenient  and  just :  and,  if  such  infant  or 
infants  shall  be  within  the  age  of  seven  yeors  to  make  order  that  such  infant  or 
infants  shall  be  delivered  to  and  remain  in  the  custody  of  the  petitioner  until  at- 
taining soch  age,  subject  to  such  regulations  as  he  shall  deem  convenient  and 
jost 

Mr.  Knight  Bruce  and  Mr.  Strnpstm  appeared  for  the  petitioner,  and  said 
that  a  doubt  was  entertained  as  to  whether  the  Yice^Chiincellor  had  jurisdlc* 
tion  under  the  act,  inasmuch  as  only  the  Lord  Chancellor  and  the  Master  of 
the  Bolls  were  mentioned  in  it 

Sir  W.  FoUett,  Mr.  JaaA,  Mr-  Wi^am,  and  Mr.  tbundelt  Palmer ^  ap- 
peared for  the  respondent,  the  father  of  the  infants. 

•The  Yice-Chancellor  :— By  the  act  of  I%riiament  by  which  [*292] 
the  office  of  Vice-chancellor  was  created  (63  Oeo.  3,  c.  24)  the  Vice* 
Chancellor  is  empowered  to  hear  and  determine  all  causes,  matters  and  things, 
which  shall  be,  at  any  time,  depending  in  the  Court  of  Chancery  in  Engknd, 
either  as  a  court  of  law  or  as  a  court  of  equity,  or  incident  to  any  ministerial 
office  of  the  said  court,  or  which  have  been  or  shall  be  submitted  to  the  juris- 
diction of  the  said  court,  oi  of  the  Lord  Chancellor,  Ijord  Keeper,  or  Lords 
GomoiissioQerB  for  the  custody  of  the  Great  Seal  for  the  time  being,  by  the 
special  authority  of  any  act  of   Parliament,  as  the  Lord  Chancellor,  Lord 

(a)  See  the  preoedJas  caee. 
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Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great  Seal  shall,  from 
time  to  time,  direct :  and  that  all  decrees,  orders  and  acts  of  such  Tice-Cban- 
cellor  so  made  or  done,  shall  he  deemed  and  taken  to  be  respectively,  as  the 
nature  of  the  case  shall  require,  decrees,  orders  and  acts  of  the  said  Court  of 
Chancery,  or  of  snch  incident  jurisdiction  as  aforesaid,  or  under  such  speciol 
authority  as  aforesaid,  and  shall  have  force  and  validity  and  be  executed  ac- 
cordingly, [t  seems  to  me,  therefore,  that  this  case  is  plainly  within  the 
terms  ot  the  63  Geo.  3. 

Besides,  I  have  been  informed,  by  the  best  authority,  that,  when  the  act 
of  the  2d  and  3d  of  her  present  Majesty,  was  introduced  into  the  House  of 
Lords,  it  did  contain  the  words,  "  The  Vice-Chancellor ;"  but  that  those 
words  were  afterwards  struck  out,  because  jurisdiction  was  expressly  giveni 
by  the  act,  to  the  Lord  Chancellor ;  and  that  jurisdiction  would  be  exercise- 
able,  by  the  Vice-Chancellor,  as  a  matter  of  course ;  and,  therefore,  it  was 
deemed  unnecessary  to  mention  the  Vice-Chancellor.  For  these  reasons,  I 
have  no  doubt  that  I  have  jurisdiction  in  this  case. 


[*293]  KiLviNOTON  V.  Gray. 

1839 ;  19th  No^ember^— Wm ;  Constniettoii ;  Infant ;  Mainteni&ee. 

Tettoor  oMde  a  eotUin  pmrMon  for  the  infant  aon  of  hw  relation  M.  W.»  uniH  ib»  9gt  rftttowi 

and  Uien  left  the  infant  to  the  care  of  hie  troiteee,  to  provide  for  him  in  aome  bosineMor  profenoo, 
and  hiB  future  maintenance,  out  of  the  testator's  funded  property.  Held,  that  the  infant  on  at* 
taioin^  eixteen,  was  entitled  to  receive  out  of  the  testator*!  funded  property,  a  sum  sufficient  to 
provide  for  him  in  some  business  or  profeesion,  and  to  an  annual  aUowance  for  his  liitnn  nitB* 
tenance  during  bis  life ;  and  it  was  reforred  to  the  Maater*  to  inqoire  and  aCata  vvhat  sons  vm 
proper  to  he  allowed  for  those  purposes. 


Thomas  Kilvington,  the  testator  in  the  cause,  by  his  will  dated 
I3ih  of  August,  1822,  devised  his  frediold  estates  in  the  county  of  York,  to 
William  Gray  and  Francis  Barroby,  their  heirs  and  assigns,  to  the  use  of 
Thomas  Bramley  and  John  Haddon  Ashwith,  their  executors,  administratois, 
and  assigns,  for  the  term  of  one  thousand  years  next  ensuing  his  decease, 
upon  trust,  by  mortgage  or  out  of  the  rents  and  profits  thereof,  to  raise  and  pay 
to  Thomas  Kilvington,  Lamb  Walker  and  William  Walker  an  annuity 
of  100/.  each  during  their  re^pective  lives,  if  Edward  Kilvington  should  so 
long  live,  or  there  should  be  iss^e  male  of  his  body  so  long  in  existence; 
and,  after  the  decease  of  Edward  Kilvington  and  failure  of  issue  male  of  hi* 
body,  then  to  pay  to  Thomas  Kilvington,  Umb  Walker  and  William  Walker, 
an  annuity  of  200/.  each,  in  lieu  of  the  annuity  of  100/.  each,  during  the  then 
remainder  of  their  respective  lives :  and  the  testator  directed  that  the  same 
annuities  should,  during  the  respective  minorities  of  the  annuitants,  be  sp 
plied  by  Bramley  and  Askwiih,  their  executors,  &c.,  for  their  rasintcosno^i 
education  and  benefit,  in  such  manner  as  Bramley  and  Askwith,  their  excca- 
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tors,  &c.,  shout  i  Ihink  prop3r:  and  he  appointed  William  Gray,  Francis 

Banoby  and  Edivard  Kilvington  executors  of  his  will.    The  testator  made 

a  codicil,  dated  the  29th  of  August,  1823,  which  was  as  follows : 

"  whereas,  my  relation  Mrs.  Walker  in  York,  has  been  ^delivered  of    [^294] 

a  son  since  1  made  my  will ;  to  the  maintenance  of  this  child  I  allow 

lOL  a  year,  to  Mrs.  Walker,  till  it  arrives  at  the  age  of  ten  years ;  and,  after 

that  time,  202.,  till  he  is  sixteen  years  old.    I  then  leave  him  to  the  care  of 

my  trustees,  to  provide  for  him  in  some  business  or  profession,  and  his 

future  maintenance  out  of  my  f undid  property P 

The  testator  died  on  the  13th  of  September,  1823. 

By  the  decree  at  the  hearing  of  the  cause,  on  the  27th  of  November,  1824, 
the  will  and  codicil  were  established,  and  the  trusts  thereof  were  ordered  to 
be  carried  into  execution. 

By  the  order  on  further  directions  made  on  the  17th  of  August,  1825,  the 
executors  were  ordered  to  transfer  so  much  3/.  per  cent,  consols,  standing  to 
the  credit  of  the  cause,  as  the  Master  should  ascertain  to  be  set  apart  to  answer 
the  provision  by  the  codicil,  given  and  directed  to  be  made  for  the  son  of 
Mary  Walker,  into  the  name  of  the  Accountant  General  in  trust  in  the  cause, 
"  Mary  Walker's  in&nt  son's  annuity  account :"  and  it  was  ordered  that,  out 
of  th3  dividends  thereof,  the  sum  of  6{.  should  be  paid  half  yearly,  to  Mary 
Walker  on  the  13th  of  September,  and  the  13th  of  March,  in  each  year,  until 
further  ord  ^r  On  the  8th  of  May,  1829,  the  executors  transferred  333/.  6^. 
8cf.,  consols  as  directed  by  the  before  mentioned  order ;  and  the  dividends 
thereof,  amounting  to  102.  per  annum,  were  paid  to  Mary  Walker,  until  the 
infant  attain  the  ag  3  of  ten  years ;  and,  on  his  attaining  that  age,  the  execu-^ 
tors  in  obedience  to  another  order  in  the  cause,  made  a  similar  transfer  of  the 
farther  sum  of  333/.  6^.  8el.  consols,  out  of  the  funds  in  the  cause,  and 
the  dividends  *of  that  sum  as  well  as  of  the  before  mentioned  sum  [*295] 
of  stock,  amounting  to  20/.  per  annum,  were  paid  to  Mary  Walker. 

On  the  5th  of  August,  1839,  the  infant  attained  the  age  of  sixteen  ;  and, 
shortly  afterwards,  presented  a  petition  stating  to  the  effect  before  mentioned, 
and  that  in  March,  1834,  23,600/.  was  raised  by  sale  of  26,817/.  stock  stand- 
ing  to  the  credit  of  the  cause,  and  pursuant  to  an  order  of  the  court,  was  in- 
vested in  the  purchaie  of  a  freehold  estate  under  the  trusts  of  the  testator's 
will  respecting  his  funded  property,  and  that  the  residue  of  such  funded  pro- 
perty, other  than  the  666/.  135.  4c{.  stock  standing  to  ^  Mary  Walker's  infant 
son's  account,"  consisted  of  6888/.  three  per  cents.  48,153/.  three  and  a  half 
per  cents^  which  were  standing^  in  the  name  of  the  Accountant  General  in 
the  cause,  "  The  residuary  personal  estate  account."  That  the  petitioner  was 
advised  that,  on  his  attaining  the  age  of  sixteen,  he  became  entitled  to  receive, 
out  of  the  testator's  funded  property,  a  sum  sufficient  for  the  purpose  of  pro- 
viding for  him  in  some  business  or  profession^  and  to  an  annual  allowance 
for  his  future  maintenance.  The  petition  prayed  for  a  declaration  to  that 
effect,  and  that  it  might  be  referred  to  the  Master,  to  inquire  and  certify^  what 
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lum  would  be  proper  to  be  allowed  for  the  parpoae  of  providiiig  for  the  pe- 
titioner in  son :e  and  what  business  or  profession,  and  also  what  yearly  s&m 
would  be  proper  to  be  allowed  for  bis  future  maintenance  from  the  said  6th 
day  of  August,  1839,  for  the  time  to  come,  and  out  of  what  funds,  and  to 
whom  the  same  ought  to  be  paid  during  his  minority. 

Mr.  Jacob f  in  support  of  the  petition,  said  that  the  trustees  were 
[*296]    bound,  by  the  codicil,  to  provide,  for  the  ^petitioner,  in  some  business 
or  profession,  and  also  for  bis  maintenance  during  the  remainder  of 
his  life ;  but  that  the  amount  of  the  provision  was  not  specified,  and,  there- 
fore, it  must  be  determined  by  the  court    Foley  v.  Parry. {a) 

Mr.  CHrdlestone  and  Mr.  Koe^  for  the  plaintiff  and  other  parties,  said  that 
there  was  no  gift  to  the  petitioner,  but  only  a  vagUe  discieti<mary  power,  in 
the  trustees,  to  provide  for  him ;  and  that,  as  the  matter  was  left  entirely  to 
the  discretion  of  the  trustees,  the  court  would  not  take,  upon  itself,  the  eier- 
cise  of  that  discretion,  ^ink  v.  De  Thuisey  ;{Jb)  Walker  v.  Walker.(€) 

The  Yice-Ghancbllor  : — ^The  testator  has  imposed  it,  as  a  duty,  on  the 
trustees,  to  take  care  of  the  infant,  and  to  provide  for  him  in  scmie  bosioess 
or  profession,  and  his  future  maintenance ;  and  the  question  is  whether  the 
court,  when  it  sees  that  the  testator  has  done  so,  and  has  pointed  out  the  fund 
out  of  which  the  provision  is  to  be  madci  does  not  take  upon  itsdf  the  exer- 
cise of  the  discretion  which  the  testator  has  reposed  in  the  trustees.  Un- 
less that  be  so,  I  do  not  see  on  what  principle  my  decisimi  in  Foley  v.  Parry 
could  have  been  affirmed  by  the  Lord  Chancellor. 

With  respect  to  the  time  during  which  the  maintenance  of  the  child  is 

to  continue,  it  seems  to  me  that  the  word  "  future,'^  comprehends  all  time ; 

and  it  is  probable  that  the  child  may  be  put  into  sonoe  business  or 

[*297]    ^profession  which  will  not  afford  him  a  maintenance,  until  after  ha 

has  attained  the  age  of  twenty-one. 

My  opinbn,  therefore,  is  that  the  im>vision  for  the  maintenance  of  the  pe- 
titioner, ought  to  continue  during  his  life ;  and  I  am  confirmed  in  that  opi- 
niou  by  seeing  that,  in  the  prior  part  of  the  will,  the  provision  for  the  main- 
tenance  of  the  three  infants  there  named,  is  expressly  circumscribed  by  the 
words :  '*  during  their  minorities."(€l) 

Declare  that  the  petitioner  is  entitled,  under  the  codicil,  to  receive,  oat  of 
the  testator's  funded  property,  a  sum  sufficient  for  the  purpose  of  providing 
for  him  in  some  business  or  profession,  and  to  an  annual  allowance,  for  his 
future  maintenance,  from  the  6th  day  of  August  last ;  and  le&r  it  to  the  Mas- 
ter, to  inquire  and  state  whether  it  will  be  fit  and  proper  and  for  the  beoeft 
of  the  petitioner  to  place  him  out  to  any  and  what  trade  or  profession,  and 
with  whom,  and  what  sum  of  money  will  be  fit  and  proper  to  be  adraoeed 
on  such  occasion,  and  out  of  what  fund  the  same  ought  to  be  paid;  andM 
the  Master  also  inquire  and  state  what  yearly  sum  or  sums  will  be  proper  to 

(a)  Ante,  toI.  5,  p.  138 ;  and  3  Myl.  &  Keen,  138.        (6)  3  M add.  157« 

(e)  5  fiUdd.  494.  (d)  See  Soanu9  t.  MuHin,  tnt0,  P-  ^' 
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be  allowed,  for  the  future  maintenance  of  the  petitioner^  from  the  6th  day  of 
August  last  for  the  time  to  come,  and  out  of  what  fund,  and  to  whom  during 
his  minority  the  same  ought  to  be  paid. 


•Ex  PARTE  ()mmaney.  [•298] 

1841 :  6th  May. — Costs  ;  Mortgagor  and  Mortgagee  ;  Infant  Heir. 

The  iafant  heir  of  a  mortgagee  in  fee,  having  been  found,  by  the  Master,  to  be  a  trustee  of  the 
mortgaged  estate,  for  the  executor  of  the  mortgagee,  the  executor  petitioned  that  the  infant 
be  ordered  to  convey  the  estate  to  the  mortgagor,  on  payment  of  the  principal  and  inta* 
due  on  the  mortgage,  and  costs.  Held  that  the  costs  of  the  proceeding  before  the  Master, 
must  be  paid  by  the  mortgagor. 

This  was  a  petition  presented,  under  11  Geo.  4  and  1  Will.  4,  c.  60,  by 
the  executor  of  a  mortgagee  in  fee,  iM:aying  that  the  in&nl  heir  of  the  mort* 
gagee,  (who  had  been  found  by  the  Master  to  be  a  trustee  of  the  mortgaged 
estate  for  the  executor,)  might  be  ordered  to  conrey  the  estate  to  the  mortga- 
gor, on  payment  of  the  principal  and  interest  due  on  the  mortgage,  and  of 
Uie  costs  of  the  proceeding  before  the  Master.  The  mortgagor  had  oifeied 
to  pay  the  principal  and  interest,  on  the  estate  being  re-conveyed  to  him ; 
and  the  only  question  was  whether  the  costs  of  the  proceeding  before 
the  Master,  ought  to  be  paid  by  the  mortgagor,  or  out  of  the  assets  of  the 
mortgagee. 

Mr.  Dicieinsofii  for  the  petitioner,  cited  WethereU  v.  C!<dlinsJ(^a) 

Mr.  lAoifdi  for  tl^e  mortgagor,  who  had  been  served  with  the  petition, 
cited  Ex  parte  jRicAarcb,(i)  and  Th^  Midland  Counties  Railway  Com- 
pany V.  WescombJ(c) 

The  Tice-Chancellor  said  that  the  costs  in  question,  were  not  costs  of  the 
conveyance,  but  were  incurred  in  order  to  give  the  infant  the  capacity  of  re- 
conveying  the  mortgaged  estate ;  and  that  he  thought  that  they  ought  to  be 
paid  by  the  mortgagor. 

(«;  3  Madd.  255,    *  {h)  I  Jac.  6l  Walk.  264.  (0)  3  RaUway  Caae«i  911, 
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P^9]  •Arkell  V.  Fletcher. 

1S39;  13th  November. — ^Will ;  Constraction ;  Leaseholds. 

Testator  devised  to  trustees,  all  his  messnages  or  tenements,  Um»,  lands,  hereditaments,  sod  pn- 
mises,  with  the  apimrtenances,  sitnate  in  C.  and  W.,  and  all  other  his  freehold  lands  ind  tene- 
ments whatsoever ;  to  hold  all  such  his  said  real  estate,  with  the  appurtenances,  to  the  tnntees 
and  the  heirs,  upon  trust  for  the  use  of  his  wife  for  life,  with  limitations,  after  her  deceaae,  which 
were  applicable  to  freeholds  only.  And  he  gave  all  his  household  goods,  implemente  of  hu* 
bandry,  farming  stock,  moneys,  securities  for  money,  and  all  other  his  personal  esUte  andcfiedi 
whatsoever,  to  his  wife,  for  her  own  iole  use.  The  testator  was  seised,  in  fee,  of  f^ehold  ludi 
in  C,  W.  and  S.,  but  there  was  no  messuage  or  other  building  on  any  of  those  lands,  eicept  i 
wooden  barn  and  stable  on  the  land  in  S.  He  was  also  possessed  of  land  in  C.  for  a  longienn 
of  years,  on  which  there  were  a  messuage,  and  farm  buildings;  and,  at  his  death  and  for  ni 
years  before,  he  occupied  the  freehold  and  leaseholds  as  one  farm,  but  they  did  not  adjoin  ttA 
other.  Held  that  the  leaseholds  did  not  pass,  under  the  devise  of  all  the  testator's  meaioigci  cr 
tenements,  farms,  dtc.,  but  under  the  bequest  of  the  testator's  penonal  estate. 

In  October,  1818,  Richard  Fletcher,  deceased,  the  first  husband  of  the 
plaintiff  Phoebe  Arkell,  purchased  of  Joseph  Price  and  took  an  assignmettt 
from  him,  of  a  messuage  with  the  out  buildings,  bam,  stables,  yards  and  or- 
chards thereto  belonging,  and  of  a  piece  of  pasture  land  situate  in  the  parish 
of  Cowhoneybome,  in  Gloucestershire,  for  the  remainder  of  a  term  of  fonr 
thousand  eight  hundred^  years,  which  commenced  in  1719 ;  and  he  continued 
in  possession  thereof  until  his  decease :  and,  at  the  time  of  making  his  will 
and  thenceforth  until  his  decease,  he  was  seised  in  fee  of  freehold  estates  in 
the  same  parish  and  in  the  parishes  cf  Welford  and  Saintbury,  in  Gloucester- 
shire.    On  the  17th  of  April,  1824,  he  made  his  will  in  the  following  words: 

^'  I  give,  devise  and  bequeath,  unto  my  cousin,  Richard  Fletcher,  of  Char- 
ringworth,  and  William  Fletcher,  of  Stoke,  and  to  my  friend,  William  Cor- 
mell,  of  Mickleton,  all  my  messuaffes  or  tenements^  farms^  landsj 
[*300J  hereditaments  and  premises^  with  the  appurtenances,  situaie^  lyin? 
and  being  in  the  several  parishes  of  Cowheneyhame  and  WAJvi 
in  the  county  of  Gloucester^  and  all  other  my  freehold  lands  and  tenements 
whatsoever  and  wheresoever,  to  hold  all  such  my  said  real  estate  and  any 
part  thereof,  with  the  appurtenances,  unto  my  said  trustees,  and  the  snrrivors 
and  survivor  of  them  and  the  heirs  and  assigns  of  such  survivor  for  ever, 
upon  the  following  trusts,  viz.,  upon  trust  and  to  and  for  the  use  of  my  wife 
PhoBbe  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  nod  from 
and  immediately  after  her  decease,  then,  upon  trust  and  to  and  for  the  use  of 
the  eldest  son  of  the  body  of  my.  sister,  Muriel,  now  the  wife  of  Robert 
Fletcher,  of  Aston  Magna,  in  the  county  of  Worcester,  and  the  heirs  male  of 
her  body  lawfully  begotten,  and  for  want  and  in  default  of  such  issue  male  of 
my  said  sister,  Muriel,  then  I  devise  the  said  real  estates,  with  the  appurt^ 
nances,  to  and  for  the  use  of  all  and  every  the  daughters  and  daughter  of  my 
said  sister  Muriel  by  her  present  or  any  future  husband,  to  be  equally  divided 
between  them  as  tenants  in  common  and  not  as  joint  tenants ;  and,  in  default 
of  all  such  issue  as  aforesaid,  then  I  give  and  devise  the  same  estates  and 
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every  part  thereof  to  my  right  heirs  for  ever.  Provided  always  and  I  do 
her^  charge  all  my  said  real  estates  with  the  payment  of  an  annuity  of  101. 
to  my  old  and  fidthful  servant,  Elizabeth  Darke,  to  be  paid  to  her  quarterly, 
for  and  during  the  term  of  her  natural  life ;  and  I  also  charge  all  my  said 
real  estates  with  the  payment  of  20L  each  to  my  nieces^  Elisabeth  Muriel  and 
Ann  Susannah  Fletcher,  daughters  of  the  said  Robert  Fletcher,  to  be  paid 
and  payable  to  them  within  twelve  months  after  the  decease  of  my  said  wife ; 
which  legacies  I  do  hereby  give  and  bequeath  to  my  said  nieces  accordingly. 
I  give  and  bequeath,  to  my  said  wife,  M  my  hcusekM  gwHla,  imr 
plemenis  of  kusbandfy^  farming  *  stack,  mcneps^  seeuriiiesfor  mor  [*30L] 
nejfj  and  all  other  my  personal  estate  and  effects  whatsoever  and 
wheresoever^  to  and  for  her  own  sole  use  and  benefit,  sul^t  nevertheless  and 
I  do  hereby  charge  the  same  with  the  payment  of  all  my  j(«st  debts,  funeral 
and  testamentary  expenses,  and  also  with  the  following  legacies.  I  give  and 
bequeath  the  sum  of  100/.  ta  be  by  them,  my  said  trustees^  put  and  placed 
out  at  interest  as  they  may  think  proper,  and  to  and  for  the  use  and  benefit 
of  my  said  niece,  Elizabeth,  until  she  shall  attain  the  age  of  twenty -one 
years ;  at  which  time  I  direct  the  same  shall  be  paid  to  her,  with  the  interest; 
thereon ;  and  I  hereby  give  and  bequeath  the  same  to  my  said  niece  accord- 
ingly \  and  I  do  also  chaige  my  said  estate  with  the  payment  of  100/.  each 
to  my  said  cousins,  Richard  and  William  Fletcher,  and  60/.  to  the  s^d  Wil- 
liam  Cormell,  to  whom  I  bequeath  the  same  accordingly,  to  be  paid  and  re- 
tained by  them,  yi  twelve  months  after  my  decease,  in  consideration  of  their 
accepting  ttie  trusts  of  this  my  will :"  and  the  testator  appointed  Richard 
Fletcher,  William  Fletcher  and  William  Cormell  joint  executors  of  his  will. 

The  test^or  died  in  1824,  leaving  Richard  Fletcher,  the  younger,  the 
eldest  son  of  his  sister  Muriel  Fletober,  him  surviving :  and,  09  the  18th  of 
November,  1824,  his  will  was  proved  by  Richard  Fletcher  the  elder,  William 
FJeCcher  and  William  Cormell. 

In  December,  1825,  the  plaintiff  manied  the  defendant  Joseph  Arkril :  and 
by  the  settlement  on  her  marriage,  she  ^assigned  all  her  household  goods 
plate,  linen,  china,  implements  of  hudxmdry,  farming  stock,  moneys^eecuritiss 
for  money  and  all  other  her  personal  estates  and  efiecta  to  Richard 
Fletcher  the  elder,  and  *William  Cormell,  in  trust  for  her  separate  [*3Q2J 
ine.  William  Cormell  afterwards  died,  and,  thereupon,  William 
Fletcher  was  appointed  a  trustee  of  the  s^lement  in  bis  place. 

The  bill,  after  stating  as  above,  alleg^^^at  the  plaintiff;  being. desirous  of 
raising  1000/.  upon  the  security  of  the  leasehold  premises  in  Cowhoneybome, 
which  one  Izod  was  willing  to  advance  to  her  upon  such  security,  a  proper 
mortgage  deed  was  prepared  for  that  purpose,  to  which  Richard  Fletcher  the 
elder  was  made  a  party ;  but  he  declined  to  execute  it,  alleging,  as  did*  also 
Richard  Fletcher  the  yoimger,  that  the  leasehold  premises  did  not  paas^  by 
the  will,  to  the  plaintiff  absolutely ;  but  that  she  took  only  a  life  interest  there* 
in  under  the  deviae  of  the  real  estate  contained  in  the  will ;  and  that  Richard 

Vol..  X.  23 


304  CAS&S  IN  CRA.NCERT. 

1839.— Aric«U  T.  Fletehcr. 

Pbteher  the  younger,  as  the  011)7  ^^^  ^  Sfuriel  Fletcheri  was  entiiled  to 
those  premises  in  tail  male  or  absolnlely  after  the  plaintiff's  deoasse :  but  the 
plaintiff  charged  that,  under  the  bequests  contained  in  the  will  in  her  favor, 
rfie  became  absolntely  entitled^  on  the  testator's  death,  to  the  leasehold  pie- 
miees  fiur  the  residue  of  the  term  of  4800  years,  and  that  Richard  Fletcher 
die  younger  bad  not  any  interest  therein. 

The  bill  prayed  that  the  plaintiff  might  be  declared  to  be  absolntely  en- 
titled, for  lier  separate  use.  under  the  will  and  the  trusts  of  the  settlement,  to 
the  leasehold  premises,  for  the  mnainder  of  the  term  of  4800  years,  and  that 
Richard  Pletdier,  the  elder,  and  William  Fletrher  might  be  directed  to  exe- 
cute a  mortgage  of  those  premises,  to  Issod  for  securing  the  lOOOZ. 

It  appeared,  by  the  answer  of  Richard  Fletcher  the  elder,  Wiliaia 
[*303]    Fletcher,  and  Richard  Fletcher  the  *younger,  which,  it  was  agreed, 

should  be  read  as  evidence,  and  also  by  the  admissions  agreed  upoo 
between  the  parties,  that  the  testator  was,  at  the  date  of  his  will  and  at  bis 
death,  seised  in  fee  simple  of  certain  pieces, of  freehold  land,  containing  aboat 
fiften  acres,  situate  in  the  parish  of  Welford  in  the  county  of  Giooceater :  and 
also  of  certain  pieces  or  parcels  of  freehold  land  containing  thirty-nine  acres, 
or  thereabonts,  situate  in  the  parish  of  Gowhoneybome :  and  also  of  ceitaia 
pieces  of  freehcrfd  land  containing  twenty^ight  aores,  or  thereabouts,  situate 
in  the  parish  of  Saintbnry  in  the  same  county:  and  that  the  before  meotioDed 
freehold  lands  trere,  at  the  date  of  his  will  and  at  the  time  of  his  death,  totally 
doTcrid  of  any  messuages  or  tenements)  erectioi»  or  buildmgs  of  my  Idnd 
whatsoerver,  except  a  snudl  bam,  and  staUe  built  with  boards,  upon  the  land 
in  the  parish  of  Sainfbury :  and  that  the  testator,  at  his  death,  was  possessed 
of  two  pieces  of  land  containing  together  7a.  Or.  4p.  or  thereabouts,  sitoate 
«t  Cowhoneyboine  aforesaid  which  he  purchased,  in  June,  1817,  of  John 
Halford,  for  the  remainder  of  three  several  terms  of  6000,  6000  and  2000 
years :  and  also  of  the  leasehold  premises  at  Gowhoneybome  which  the  tes- 
tator purchased  of  Joseph  Price,  in  1818^  for  the  remainder  of  the  term  of 
4800  years,  as  before  mentioned ;  and  that  the  last  mentioned  premises  con- 
sisted of  a  messuage,  tenement  or  farm  house,  with  outbuildings,  barn,  sta- 
ble, yard  and  orchards,  and  also  of  certain  pieces  of  land  thereto  adjoining, 
containing  fifteen  acres  or  thereabouts,  and  of  a  cottage  and  garden:  and  that 
the  before  mentioned  freehold  and  leasehold  premises  did  not  adjoin  each 
other,  but  were,  some  years  prio^o  the  death  of  the  testator,  occupied  to- 
gether by  him  as  one  farm,  and  tfl^me  continued  to  be  s6  occupied  by  bim 

down  to  and  at  the  time  ofhis  death,  and  that  the  same  were  always 
[*304]    denominated  *by  him,  in  his  lifetime,  as  his  fltrm :  that  the  testator 

was  not,  at  the  respective  tinaes  of  making  his  vill  asid  of  his  death, 
seised,  possessed  of  or  entitled  to,  nor  had  he  any  disposing  power  over  any 
messuages,  tenements  or  buildings  except  those  before  mentioned  to  hare 
been  purchased  by  him  of  Joseph  Price:  nor  was  h^  seised,  possessed  or  en- 
titled to^  nor  had  he  any  disposing  power  over  any  fiirm,  or  any  real  or  lease 
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hdd  (HoperCy  whatever,  exc^  the  freehold  and  leaaehold  prtBoiiflefi  beCbie 
mentioned. 

Mr.  JdetA  and  Mr.  JToe,  for  the  jdaintiff :— The  testator  begins  with  de- 
-nmg  all  his  messuages,  lands,  tenements  and  hereditamm^    If  he  had 
stopped  there,  Oien,  aoeording  to  Ra9e  ▼.  Barileit^a)  his  freehold  eslaties  only 
would  have  passed.    He  goes  on,  however,  and  sajrs :  ^'aad  dl  other  my 
/refold  lands  and  tenements  wfaatsoeV^  and  wheresoever :  to  bold  all  such 
mijt^aid  real  estate,  dsc."    Thete  are,  therefore, /stronger  grounds,  in  this  case, 
for  holding  that  the  leaseholds  do  not  pass,  than  there  were  in  Bage  v.  JBorf- 
leH.    Besides  it  appears,  from  the  answer  and  the  admissionsy  thiU  the  tflfltator 
hsd  only  one  messuage  and  one  farm ;  uid,  therefore,  there  is  nothing  to  an* 
swer  Che  words,  "  messuages  md  farms."    In  fact,  the.wMPdanow  under  eon- 
aideratioa,  are  words  which  testators  generally  use  in  devising  their  real  0h 
ta(te.    Moreover,  the  limitations  in  the  will  are  applieahie  to  freeholds  only. 
Whiiaher  v.  AfnUer.{b)    Then,  in  a  subsequent  part  of  the  will,  the  testator 
gives,  to  his  wife,  all  his -household  goods,  implements  of  husbandry)  fiamu^ 
stock,  moneys,  securities  for  money,  and  ail  other  his  personal  estate 
and  eflbcts  wbeitsoever  and  wheresoever.    It  is  obsemUsie  *that.this    [''SOS] 
18  notagiftof  the  ren<itie  of  the  testator's  personal  estate;  but  it  com- 
prises every  article  of  a  personal  nature ;  and,  therefore,  there  is  no  ground 
for  saying  tfiat  the  testator  bad^  in  the  prior  part  of  his  will,  diepose  of  any 
part  of  his  personal  property. 

Mr«  Andenhn  for  Joseph  Arkell,  the  plaintiff's  huri)and. 

Mr.  Knight  Bruce  and  Mr.  Rudtdl  for  Richard  Fletcher  ibe  elder,  and 
WiHiam  FUteher  and  Mr.  Wi  JR.  EUiSj  for  Richard  Fischer,  the  younger  :— 
A  devise  of  messuages,  lands,  dDc,  will  pass  leaseholds,  if  the  court  can  col- 
lect an  intration  to  pass  them  from  ottier  ports  of  the  will,  or  from  extriasio 
circumstances.     Now,  the  leaseholds  were  held  for  unusufilly  long  terms. 
They  were  occupied  by  the  testator,  together  widi  the  freeholds,  as  one  form : 
and  the  testator  had  no  other  farm ;  nor  had  he  any  messuage,  except  the 
leasehold  one ;  nor  any  building  upon  any  part  of  his  freehold  i^roperty,  except 
the  wooden  bam  and  stable  on  the  land  at  Samtbury.    Can  it  be  jreasonably 
imputed  to  the  testator,  that  he  intended  to  qplit  the  farm ;  or  to  sever  from 
it  the  farm  house,  barn,  stables,  dec,  without  which  it  could  not  be  occupied 
as  a  farm?    There  is  no  incorrectness  in  the  expression,  "  all  other  my  fresh 
hxAi  lands  and  tenements  f  for  freebi^  ai»  indisputably  included  in  the 
first  branch  of  the  sentence,  and  the  wom|  <<  real  estate,"  are  not  inapplicable 
to  leasehold  property ;  for  a  leasehold  interest,  is  an  interest  in  reality,  though 
of  a  chattel  nature.    The  long  unity  of  possession  of  the  leaseholds  with  the 
freeholds,  id,  of  itself,  sufficient  to  justify  the  court  in  holding  that  they  were 
intended  to  pass  together:  in  addition  to  which,  it  must  be  remem*> 
bered  that  any  other  construction  *wbald  render  the  word  "  messua-    [*306] 

(a)  Cro.  Car.  992.  t^)  1  R(len»  l^l- 
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ges^  inoperative.  Lane  v.  Earl  of  Stanlwpei{a)  £Mmii  y.  BlaMuruJib) 
Day  V.  jrVig^,(c)  Addi9  v.  Clementy{d)  Doe  v.  Martin^e)  Lowther  v.  Caven- 
Mnh.{f) 

it  eannot  be  reasonaUy  supposed  that  the  testator  lotimded  to  pass  long 
and  valuable  terms  for  years,  under  the  words:  ^* household  goodSi  imple- 
HiMts  of  husbandry,  fiurning  stoek,  moneya  and  seeiiritieB  for  money :"  asd 
by  the  words :  "  all  other  my  personal  estate  and  effects,"  he  most  be  held  to 
have  mtent  things  of  the  same  nature  as  those  which  he  had  before  men- 
tiened,  and  not  lands. 

Mr.  Jacob  in  reply  :-*-*This  ease  goes  much  fiirther  than  Bast  r.  Barttdt ; 
for  the  question  is  not  whether  leasdiolds  pass  under  a  devise  (^  "  all  my 
landsl  and  tenements ;"  but  whether  they  pass  under  a  devise  o^  "  all  my 
froehold  lands  and  tenements."    In  Day  v.  TVs^,  the  testator  devised  all  hte 
freriiold  houses  in  Ald^^sgate  street,  having  ao  freehold,  but  only  leasehold 
houses  ttiere  f  and  it  was  held  that,  the  plain  intention  of  the  testator  bong  to 
pasa  some  houses,  and  he  having  no  freehold  houses  in  Aldeisgate  street,  the 
word  ^  freehfrid"  should  rather  be  rejected,  thaa  the  will  be  inoperative ;  aod, 
therefore,  that  the  leaseholds  should  pass ;  but  it  was  likewise  said,  that  if 
there  had  been  any  freehold  houses  to  satisfy  the  words  of  the  will,  the  lease* 
hold  houses  would  not  have  passed.    In  Lane  v.  Stunhope^  the  te»- 
[*807]    tator  devised  all  his  manms^  messuages,  houses  farms,  Ittids,  wood- 
lands,  hereditaments,  and  real  estate  whatsoever ;  and  not,  as*  in  the 
present  case,  all  his  messuages,  &c^  and  all  other  hie  freehold  lands,  tu, 
derides,  the  decision  in  that  case  has  been  disapproved  of  by  Lord  Eldon 
and  other  judges«(§^)    In  Hobson  v.  BladAumy  the  decision  turned  oo 
the  words,  <<  with  their  appurtenances  f  and  the  leaaehold  parts  of  the 
houses  in  Ludgale  hill  and  Ludgate  street,  were  held  to  be  appurteoaiit 
to  the  freehold  parts.    Here  Ae  argument  rathor  is  that  leaseholds  aie  oot 
Appurtenant  to  the  freeholds,  but  that  the  freeholds  are  not  appurteoant 
to  the  leaseholds;    In  Doe  v.  Martin  also,  the  Word  ^  appurtenances^  vu 
used.    In  Addis  v.  Clement^  the  testator  devised  all  his  messuages,  leads 
and  tenements  in  a  certain  parish,  which  he  then  stood  seised  or  possessed  of 
or  in  any  way  interseled  in :  and  the  Lord  Chancellor  held  that  the  leaseholds 
passed,  because  the  words  possessed  of  or  interested  in  were  applicable  to 
properly  of  diat  nature :  no  such  words,  however,  are  found  in  this  will.   In 
Lowther  v*  Chnendi^  Sir  James  Lowther  made  a  devise  of  all  his  manors, 
messuages,  limds  and  teuMients ;  t)ttt  those  words  were  followed  by  ^<  mines 
of  coal,  lead,  &g.;"  and,  in  a  subsequent  pert  of  his  will,  the  testator  bequeathed 
all  hts  goods,  chattels  and  personal  estate  not  otherwise  disposed  of:  an^I 
Lord  Keeper  Henley  held  that  leasehold  mines  passed  under  the  first  devise. 
But,  in  WkUaker  v.  Ambler  the  same  learned  Judge,  on  the  case  of  LoieOut 

(fl)6  T,  R.  945.  (6)  1  Myl.  &  Keen,  571.  (c)  1  P.  W.  386. 

(if)  2  P.  W.  456.  (<)  2  Black.  1148.  (/)  1  Kden,  W. 

ig)  8m  Tkmpton  t.  Lady  Lawlry,  2  Boc  dt  Pall.  303. 
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T.  Ca99ndish  being  cited  to  him,  said  tiiat  if  Sir  James  Lowther  bad 

all  his  personal  estate  whatsoever,  to  the  residuary  legatee,  and  had  afterwards 

g^rea  all  bis  lands,  d^.,  he  sboald  have  thought,  even  though  he 

had  used  the  worcb,  <<  mines,  collieries,  Ac,"  that  nothing  *wouId    [*306] 

have  passed  except  the  freeholds.    The  words  of  the  devise  now  in 

diseussion,  have  no  distinct  nvaaning  of  effect,  but  are  mere  words  of  general 

description. 

The  Ticr^Cbancellor  : — I  have  often  had  occasion  to  consider  the  ef* 
feet  of  the  decision  in  Rose  v.  BarUett ;  and  I  have  always  understood  that 
it  amounts  to  this,  namely,  that  if  you  find  words  which  import  a  devise  of 
lands  simply,  freehold  lands  only  will  pass ;  but^  if  those  woids  are  joined 
with  others,  then  you  must  consider  what  effect  ought  to  be  given  to  the 
whole  of  the  words  taken  collectively. 

Here  the  testator  had  an  estate  in  the  parities  o£  OowhoneybomO)  Wdfoid 
and  Saint  bury,  consisting  of  etghty-^wo  acres  of  freehcdd  land :  and,  in  1S17, 
he  purchased  seven  acres  in  Gowhoneybome  of  John  Halford ;  and,  ill  ISIS,- 
be  pimchased  fifteen  acres  in  the  same  parish  with  a  messuage,  barn,  stables, 
&c.,  of  Joseph  Price,  These  two  properties  contained,  together,  twenty4wo 
acres^  and  were  held  for  long  terms  of  years.  Now  there  could  not  have 
been  any  very  long  unity  of  possession  of  the  freeholds  with  the  leaseholds ; 
for  I  find,  by  the  copy  of  the  will  which  has  been  handed  up  to  me,  that  it 
was  proved  on  the  18th  of  November,  1824.  It  appears  also  that,  on  the 
twenty-eight  acres  in  Saintbury,  theie  was  a  barn  and  stable.  That  being 
the  situation  of  the  property,  the  question,  so  far  as  I  have  been  able  to  cob- 
lect  it  from  the  bill  and  the  admissions,  is  whether  there  is,  on  the  face  of  the 
win,  a  dear  intention  to  give  the  freeholds  and  the  leaseholds,  collectively,  as 
one  fiirm.  The  words  are :  '^  ail  my  messuages  or  tenements,  farms,  lands, 
hereditaments  and  premises,  with  the  appurtenances,  situate,  lying  and  being 
in  the  several  parishes  of  Gowhoneybome  and  Welford,  in  the 
*connty  of  Gloucester,  and  all  other  my  freehold  lands  and  tene-  [*309] 
ments  whatsoever  and  wheresoever."  Now  the  first  observation 
which  strikes  my  mind,  is  that  the  gift  in  question,  is  a  mere  gift,  in  general 
terms  of  a  most  vague  nature.  If  the  word  "  messuages"  were  found  alone, 
there  might  be  some  ground  for  saying  th%t  the  words  of  the  devise  would 
not  be  satisfied  without  including  the  fifteen  acres  of  leasehold  land  upon 
which  the  messuage  stood :  but  the  words  are  messuages  or  tenements,  and 
not  messuages  only :  and  therefore  they  would  be  applicable  to  the  bam  and 
stable  on  the  twenty-eight  acres  in  Saintbury :  for  the  testator  does  not  men- 
tion any  particular  parish.  Consequently,  those  words,  taken  in  conjunction 
with  the  subsequent  words,  are,  I  think,  mere  vague  words  of  general  de- 
scription. It  is  also  observable  that  the  testator  uses  the  word  "  farms,"  in 
the  plural  number :  but  it  has  not  been  contended  that  he  had  more  than  one 
farm.  Then  he  says:  "and  all  other  my  freehold  lands  and  tenements 
whatsoever  and  wheresoever ;  to  hold  all  such  my  said  real  estate  and  any 
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part  thereof,  with  the  appurtenances,  unto  my  said  trttetees,  and  the  surmon 
and  aurrivor  of  thenij  and  the  heira  and  assigns  of  uich  aurviTor  for  erer, 
upon  the  following  traats  f  and  then  he  pioeeeda  to  declare  nses  which  aic 
applicable  only  to  freehold  estate.  In  my  opinioni  therefcMne,  the  ftir  ooo- 
struction  of  those  general  words :  '<  all  my  measoages  or  teneanents,  fums, 
Ihnds,  hereditaments  and  premiaes,"  is  to  make  them  a[qdicable  to  freehold 
estates  alone. 

Then,  having  declared  uses  of  his  real  estates,  which  exhaust  the  whole  of 
his  interest,  he  proceeds  to  say :  ''  I  give  and  bequeiUh  to  my  wife  all  my 
household  goods,  ioQ^ments  of  husbandry,  fieurming  stock,  nwoeyi, 
[*310]  ^securities  for  money,  and  all  other  my  personal  estate  and  ebcts 
whatsoever  and  wheresoever,  to  and  for  her  own  sole  use  aod  bene- 
fit.'' It  is  to  be  observed  that  Uie  first  use  which  the  testator  declared  of  hii 
freehold  estates,  was  for  his  wife  and  her  assigns,  during  her  natanlbfe: 
and  there  is  no  incongruity  in  saying  that  his  intention  was  to  give  his  f(e^ 
hold  estates  in  one  way,  and  the  rest  of  his  property  in  another  way. 

My  opinion,  therefore,  is  that  this  will  cannot  be  construed  so  as  to  gire 
the  freeholds  and  the  leaseholds  collectively ;  but  thai  the  true  constroctioa 
of  it  is  that  the  wife  is  entitled  to  the  freehold  estates  for  her  life  only,  aod 
that  she  takes  the  leasehold  estates  together  with  the  househdd  goods,  im- 
plements of  husbandry,  d&c. ;  ab6olateIy.(a) 


[•311]  •The  Attorney  General  v.  Nethercote.(6) 

1639  :  6th  November.— -Evidence ;  DepoeiUont. 

Depoeitioiis  were  enppreeeed  for  irregolarity  in  the  order  under  which  they  had  been  takto.  t^ 

.  euiiDf  ner,  on  the  witoeoMs  again  goiag  helbre  him  for  entminalion  under  an  oider  for  that  pll^ 

poMt  read  oyer  to  them  their  depontione  taken  under  the  former  order*  and  inquired  wImUim 

they  were  correct ;  and,  on  being  answered  in  the  affirmative,  he  caiiaed  them  to  be  afae^  ^ 

the  wttneMei.    The  court  euppreteed  the  depoeitiona  as  having  been  irregularly  taken. 

On  the  11th  of  February,  1839,  an  order  for  enlarging  publication,  which 
the  defendants  had  obtained  in  January,  of  the  same  year,  was  discharged 
for  irregularity,  on  the  application  of  the  informant ;  and,  on  the  21st  of 
March  following,  the  depositions  of  the  defendant's  witntjsses,  which  had 
been  taken  under  it,  were  suppressed.  On  the  27th  of  the  same  month,  the 
court  ordered  that  the  defendants  should  be  at  liberty  to  examine  witnesses, 
and  that  publication  should  be  enlarged  until  the  last  day  of  Trinity  Term. 

The  depositions  taken  under  the  last  mentioned  order,  having  been  pub- 
lished, the  informant  now  moved  that  they  might  be  suppressed  for  irregu- 
larity. 

In  support  of  the  motion,  affidavits  were  made  by  a  clerk  to  the  informant's 
agents,  and  by  one  of  the  witnesses :  from  which  it  appeared  that,  upon  the 

(a)  A  caae  wae  aflerwaidi  directed  to  be  eent  for  the  opinion  of  the  Court  ef  Commea  Fl^>*t 
but  the  parties  subeeqnenUy  acquiesced  in  the  ViceoChancenor's  decision. 
■{Jb)  Ex  relatione. 
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witness  going  b^cne  the  exatniner,  none  i^  the  intetfo^atorite  were  lead  over 
to  him,  bat  bis  deposition  taken  wider  the  order  of  Jenosry,  1839,  was  pco- 
duced  to  him,  and  he  was  asked,  by  the  examiner,  whether  it  was  not  his  de« 
position ;  and  upon  his  answering  in  the  affirmatiire,  the  examiner,  altered 
the  date  of  the  deposition,  and  the  witness  went  over  his  signature  to  it,  witli 
a  dry  pen. 

A  clerk  to  the  defendant's  agents  deposed  that  he  had  applied,  to 
the  examiner,  to  learn  the  precise  way  in*  which  the  depositions  had  [*3I2J 
been  taken  under  the  order  of  March  ;  and  that  the  examiner  had 
informed  him  that,  in  examining  the  witnesses,  he  had  read  over,  to  each  wit- 
ness, the  interrogatories  to  wbiebi  he  was  to  depose,  and  which  had  been  left 
under  the  last  mentioned  order,  and  that  he  had  afterwards  read  over,  to  the 
witness,  his  answers  to  the  same  interrogatories  taken  under  the  order  of  Jan- 
uary ;  and  that  he  had,  at  the  same  time,  ask^  the  witness  if  he  had  any^ 
thing  to  add  to  his  deposition,  and  if  the  same  was  correct ;  and  that,  on  re* 
ceiving  a  reply  in  the  affirmative,  he  had  altered  the  date  of  the  deposition, 
and  had  caused  the  witness  to  re-sign  it ;  and  th^t,  if  any  alteration,  became 
necessary,  he  had  made  such  alteration,  and  then  had  the  deposition  re-signed ; 
that  the  depositions  of  two  of  the  witnesses  were  entirely  new,  and  had  been 
altogether  re-written ;  and  that  the  depoisition  of  anoth^  of  the  witnesses,  or 
the  greater  part  of  it,  was  new,  and  had  to  be  le-written. 

Mr.  Knight  Bruce^  lAi.  Jacob  and  Mr.  AnderdoUj  for  the  motion,  contend- 
ed that  the  depositions  bad  been  irregularly  taken,  and  that  the  passing  a  dry 
pen  over  the  witness'  name,  did  not  amotmt  to  a  signing  of  the  new  deposi- 
tions.   Shaw  V.  Lindsey.{a) 

Mr.  Wakefield  and  Mr.  Coleridge,  against  the  motion,  submitted  that,  as 
tiiere  was  a  material  discrepancy,  in  the  statements  contained  in  the  affida- 
vits^ as  to  what  had  taken  }dac6  in  the  examiner'k  office,  the  court,  before  de- 
ciding on  the  motion,  ought  to  require  a  certificate  from  the  examiner  him- 
sdf :  that  the  manner  in  which  the  depositicms  were  stated  to  have 
been  taken,  was  *not  the  same  as  in  Shaw  v.  Lindsey ;  the  witnes-  [*313] 
ses  not  having  come  to  their  examination  with  a  ready  written  state- 
ment, which  might  be  the  dictation  of  others ;  but  having  simply,  re-affirmed 
the  answers  which,  a  few  weeks  before;  they  had,  themselves,  in  the  usual 
manner,  given  to  tlie  same  interrogatories. 

The  Vice-Chancellor  said  he  thought  that  there  was  no  necessity,  in  the 
]»e8ent  ease,  for  reqnihng  a  certificate  from  the  examiner ;  that,  if  it  was 
irregular  to  take  the  witness'  own  ready  prepared  statement  in  writing,  as  a 
disposition,  it  was  still  more  irregular  to  adopt  depositions  which  the  wit- 
nesses had  made  some  months  previously  ;[1J  and  that,  the  manner  in 

(a)  15VM.380. 

[1]  So  wbero  an  order  Imd  been  made  allowing  de^itions  taken  in  an  original  eanae,  to  be  read 
ID  a  crosfi  eause,  excepting  that  of  a  particslar  witnets,  who  ifaa,  cooaeqnently  exasiined  in  th»r 
cros*  cause.    *'  Bat,"  Kent,  Ch«  ei^yey  V  how  was  be  examined  7   By  copying  hie  dppoeilioQ  in  the 
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which  the  dopositioiu  had  beea  taken  beii^  wholly  repBgiiaPt  to  the  prin- 
ciples of  the  oourtf  an  order  for  euppraseiag  them,  ouut  he  made  with 
oosta.(a) 


[*314]    ^Robertson  v.  Thk  Great  Western    Railway  Company. 

1839:  13th  November.-^Pleadii^ )  PkrtiM;  Specific  Perfermwice  ;  Tnafm 

A.  agreed  to  m11,  to  B.,  a  piece  of  land  in  the  occupation  of  hii  tenant,  and  to  bay  up  tbe  tenut'i 

Interest.    B.  haying  entered  on  the  land  before  payment  of  his  purchase  money,  A.  and  ha 
'  tenant  served  him  with  notices  not  to  trespass  :  and,  afterwards,  A.  fflad  a  bill,  against  &,  for  a 

specific  perfiDnnance  and  to  restnin  the  trrepaas     H«ld  that  tha  tenant  was  not  a  mmmij 

party  to  the  suit 

The  plaintiff  had  agreed  to  sell,  to  the  defendants,  a  {nece  of  land  ia  the 
occupation  of  his  tenant,  and  to  buy  up  the  tenant's  interest.  Tbe  defend- 
ants having  entered  on  the  land  before  payment  of  their  purchase  money, 
the  plaintiff  and  his  tenant  served  them  with  notices  not  to  trespass  on  the 
land ;  and,  afterwards,  the  plaintiff  filed  a  bill,  against  the  defendants,  foi  a 
specific  performance  of  the  contract  and  to  restrain  the  trespass.  Tbe  d^ 
fendants  demurred,  to  the  bill,  because  the  tenant  was  not  a  party  to  it 

Mr.  Knight  Bruc^^  Mr.  Jaoob  and  Mr.  Stephens^  ia  support  of  the  cfemur- 
rer,  said  that  the  tenant  was  a  necessary  party';  as  one  object  of  the  bill  was 
to  restrain  an  act  by  which  he  was  aflbcted ;  and,  therefore,  he  might  file 
another  bill  against  the  defendants. 

Mr.  Wiffram  and  Mr.  Keene^  in  support  oi  the  bill,  said  that,  as  the  teo- 

ant  was  not  a  party  to  the  contract,  it  was  unnecessary  to  make  him  a  futf 

to  the  suit.    Humphreys  v.  HoUis  ;(i)  Taskar  v.  SmaU.{e) 

>  The  Vice-chancellor  :— The  subject  is  one,  and  the  parties  who  htve 

committed  the  injury  are  one  and  the  same;  but,  the  subject  being  one  and 

the  injury  being  one,  it  happens  that  two  persons  are  afiected  byi^' 

[*313]    and,  *in  my  opinion,  the  court  cannot  very  well  administer  justice 

in  tbe  case,  without  having  before  it  both  the  persons  who  are  afet- 

ed  by  the  act  which  is  made  the  subject  of  complaint. 

Demurrer  allowed. 

original  cause.  He  went,  therefore,  before  the  examiner  with  a  prepared  depositioD.  TbV 
against  the  coiine  and  policy  of  the  court,  and  it  would  lead  to  the  most  dangerous  practicei. 
The  wHnesi  ought  to  go  beforeUe  examiner,  as  Lord  Coke,  eiMerres,  (4  Inst  879 )  <  oAtea^  vA 
without  instruction.'  He  shsald  be  ftee  to  answer  the  rifting  mteirogatonse  thit  are  franed  for 
the  issue  in  that  cote,  instead  of  manly  filing  an  affidavit  ready  drawn,  I  should  andonbtadiy,  ^ 
justified  in  totally  suppressing  the  deposition  of  A.  in  the  eross  cause,  if  I  was  to  /oiler  tbe  ftnct 
rule  of  authority.''  The  deposition,  however,  was  hi  this  instance  admitted  ;  but  as  an  indsl^w^' 
Which  tbe  Chancellor  says  ha  hopes  «<win  nerer  be  abased.'*  UnderhiU  ▼.  VanC0rtlndt,9 
Johns.  Ch.  Rep.  346. 

(a)  The  defendants  haymg  intonated  their  intention  of  appealing  fivm  the  above  deciiiaa,  tt  «ntf 
arnaged  that  the  order  should  not  be  dfawn  up,  but  that  the  cause  should  be  adraoe^^^  «nd 
depositions  read  f  and  an  order  to  that  efleot  was  afterwards  made. 

(&)  Jitck.  73.  {e)  3  Myl.  Sb  Craig,  63. 
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In  December,  1839,  the  above  decision  was  reversed,  by  the  Lord  Chan* 
cellor :  his  Lordship  being  of  opinion  that  none  bat  the  parties  to  the  contract, 
were  necessary  parties  to  the  suit(a)[l] 


Lai  NO  t>.  Laino. 

1839 :  ISth  Nottember. — ^Wfll  ;  Conitruction  ;  Legacy. 

TMtator  |fav«  5000/.  itook  to  a  fBmala  infant,  to  be  paid  m*  tmttferred  to,  ot  aettlad  on  hwt  by 
hia  ezaeaton,  by  anch  deed  or  instmment  in  writtngi  aa  they  ahoold  think  moat  prudent  and 
proper,  on  her  attaining  twenty-one.  The  infant  married  in  the  teetator'a  lifetinle,  and,  afteiS 
Warda^  attained  tWenty-one.  The  court  ordered  the  itodk  to  be  tranifbrrod  to  her,  en  her  sole 
leceipto 

Thom AS  Black,  by  his  will,  dated  the  17th  of  June^  1837,  gave  to  the 
plaintiff  Charlotte  the  wife  of  the  defendant  Henry  Laing,  then  Charlotte 
Miller,  spinster,  5000^  stock,  to  be  paid  or  transferred  to  or  settled  upon  her, 
by  his  trustees  and  executors,  by  such  deed  or  instrument  in  writing,  as  they 
in  their  judgment,  should  think  most  prudent  and  proper  upon  her  attaining 
the  age  of  twenty-one. 

The  testator  died  in  May,  1839.    The  plaintiff  married  Henry  Laing  in 
the  testator's  lifetime ;  and,  in  July,  1839,  she  attained  twenty-one. 

*The  bill  prayed  that  the  plaintiff  might  be  declared  to  be  entitled    [*316] 
to  have  the  5000/.  stock  paid  or  transferred  either  to  her  and  her  hus« 
band,  or  to  herself  alone  for  her  separate  use,  as  the  defendants,  the  trustees 
and  executors  of  the  will,  should  in  their  judgment,  think  most  prudent  and 
proper,  or  as  the  court  should  direct. 

The  trustees  and  executors,  in  their  answer,  said  that  they  considered  that 
it  would  be  most  prudent  and  proper  that  the  stock  should  be  settled  upon 
such  trusts  that  the  plaintiff  might  be  entitled  to  receive  the  dividends  there- 
of for  her  life,  to  her  separate  use,  and  that,  after  her  death,  her  husband 
might  receive  the  dividends  during  his  life,  in  case  he  should  survive  her^ 
and  upon  trust,  after  the  death  of  the  survivor,  as  to  the  capital,  for  all  the 
plaintiff's  children,  subject  to  a  power  of  appointment,  by  her,  among  such 
children. 

&Ir.  Knight  Bruce  and  Mr.  RoU,  for  the  plaintiff,  cited  Burrell  v.  Crutch* 
letf,{a) 

Mr.  Jacobs  for  the  executors  and  trustees. 

Mr.  Priory  for  the  plaintiff's  husband* 

The  Tice-Chancellor  : — ^The  settlement  suggested  by  the  trustees,  is 

(a)  See  Seddan  v.  Connell,  ante,  p.  84.  (6)  15  Vee.  544. 

[1]  To  a  bill  for  the  performance  of  a  contract  of  lale,  in  the  naual  form,  the  partiee  to  the  con- 
tract are  the  only  proper  partiea.  Wood  r.  Wkitet  4  MyL  iL  Cr.  460,  4S3.  And  aee  Glyn  r. 
Somrot,  3  Myl.  4t  K.  450, 47U 
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not  ooosifltent  with  the  woids  of  the  will.    I  see  no  reason  why  the  fond 
idiould  not  be  settled  on  the  plaintiff  for  her  sqiaiate  UflOi  or  tnnsieried  to 

her,  on  her  sole  receipt,  if  she  prrfers  it. 
[*317]        ^Decree  the  fund  to  be  transferred  to  the  plaintiff,  for  her  separate 

use,  on  her  separate  receipt ;  and  the  costs  of  the  suit  to  be  paid  ont 
of  the  testator's  general  residuary  estate. 


Butler  v.  Lowe. 

1839;  IStb  November. — ^WUl;  Construction. 

Teetator  gave  legacies  of  200/.  to  each  of  the  children  of  his  nephews  and  nieces  begotten  or  tok 
begotten,  and  directed  that  the  legacies  should  be  paid  to  them  at  the  nsnal  periods.  iMd  tkit 
the  children  of  the  nephews  and  nieces  who  were  bom  after  testator's  death,  were  not  nlitM 
to  participate  In  the  legacies. 

John  Lowe,  by  his  will  dated  the  22d  of  July,  1835,  gave  all  his  ix» 
hold,  copyhold  and  real  estates,  and  all  his  personal  estate,  to  the  plaintifi, 
in  trust,  as  to  his  personal  estate,  to  convert  into  money  such  part  thereof  as 
should  not  consist  of  mokiey,  and  to  stand  possessed  thereof  in  trust,  in  tue 
first  place,  to  pay  his  debts  and  funeral  and  testamentary  expenses,  aod  to 
invest  the  remainder  on  the  usual  securities,  and  to  stand  possessed  of  the 
same  in  trust  to  pay  certain  annuities  and  legacies.  The  will  then  pioeeed- 
ed  as  follows : 

"  I  give  to  each  of  the  children  of  my  nephew,  William  Lowe,  the  yorager, 

son  of  my  brother  William  Lowe,  begotten  or  to  be  begotten^  the  sum  of 

200Z. ;  to  each  of  the  children,  begotten  or  to  be  begotten^  of  my  nephev, 

Henry  Lowe,  another  son  of  my  said  brother  William  Lowe,  200/. :  to  each 

of  the  children  of  Catharine  Healey,  200/. :  to  Ann  Parkes,  sister  of  the  said 

Catharine  Healey,  2002. :  to  each  of  the  children  of  my  nephew  Josiah  Love, 

begotten  or  to  be  begotten^  2002. :  to  each  of  the  children  of  William  MoicoU 

(except  his  son  Jonathan  Murcott)  2002. :  to  Charles  Hopkins,  of  Dorlastoo  ia 

the  county  of  Stafford,  2002. :  to  each  of  the  children  of  my  niece, 

[*318]    now  the  wife  of  Edwin  •Abraham  Butler,  as  well  those  bybcr 

former  husband  as  by  her  present  husband,  begotten  or  to  be  begift- 

tenj  2002. :  to  each  of  the  children  of  Sarah,  formerly  Sarah  Lowe,  now  the 

wife  of  Richard  Thompson,  a  daughter  of  my  brother  William  Lowe^  2002.: 

and  provided  there  be  no  child  of  the  said  Sarah  Thompson  living  at  my 

death,  then  I  give,  to  the  said  Sarah  Thompson,  the  sum  of  6002.  for  her  own 

separate  use  and  benefit,  and  not  to  be  subject,  in  any  way,  to  the  debts  or 

engagements  of  her  said  husband.    I  also  give,  to  John  Parkes,  son  of  the  late 

Catharine  Parkes,  formerly  of  Birmingham,  and  brother  of  the  said  Catharine 

Healey,  2002. :  also  the  like  sum  of  2002.  to  each'of  his  children  begotten  or  to 

be  begotten ;  and  I  direct  that  the  said  legacies,  whidi  I  have  gitren  to  the 

children  of  my  nephews,  the  said  William  Lowe  the  younger  and  Benry 
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1  jowe,  and  of  the  said  Catharine  Healey  and-of  the  said  Josiah  Lowei  and  of 
the  said  William  Murcott,  and  to  Charles  Hopkins,  and  to  each  of  the  chil- 
dren of  my  said  niece,  the  wife  of  the  said  Edwin  Abraham  Butler,  as  well 
those  by  her  former  husband  as  her.  present  husband,  and  to  each  of  the  chil** 
dien  of  the  said  Sarah  formerly  Sarah  Lowe,  the  wife  of  the  said  Richard 
Thompson,  and  also  to  the  children  of  the  said  John  Parkes,  shall  be  paid  to 
them  respectively,  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty-one 
yeaiSf  or,  being  a  daughter  or  daughters,  shall  attain  the  age  of  twenty-one 
years,  or  marry  under  that  age,  with  the  consent  of  their  parents  or  parent,  guar- 
dians or  guardian ;  and  that  all  interest  and  dividends,  with  all  accumulations 
wk  the  said  respective  sums  of  200/.,  shall  be  added  to  and  paid  over  as  part  of  the 
said  legacy  itself;  and,  in  the  mean  time  and  until  such  legacies  shall  be  paid  or 
applied,  I  direct  that  the  same  be  laid  out  in  the  purchase  of  govern- 
ment or  parliamentary  stocks  or  ^public  funds,  or  upon  real  security  in    [*319] 
England  or  Wdles,  so  that  the  same  may  accumulate.    Provided 
always,  and  I  do  hereby  declare  my  will  to  be  that,  in  case  any  of  the  said 
chikbea  and  the  other  persons  to  whom  I  have  respectively  given  the  sum 
ofSOOL  each,  shall  be  under  age  at  the  time  of  the  decease  of  their  said 
parents,  or  shall  have  no  parents  living  at  the  time  of  my  decease,  it  shall  and 
may  be  lawful  to  and  for  my  said  executors  and  the  survivors  and  survivor  of 
them,  his  ezecutcnrs  or  administrators^  to  pay  and  apply  for  and  towards  their 
maintenance,  education  and  advancement  in  the  world  respectively,  all  or  any 
part  of  the  said  sum  of  200Z.  and  of  the  interest  and  dividends  thereon,  to  which 
such  child  or  children  or  other  persons  respectively  shall,  for  the  time  being,  be 
entitled  in  expectancy  under  the  trusts  of  this  my  will ;  and  also  to  advance  any 
part  of  the  residue  of  my  real  and  personal  estate  to  such  an  amount,  and  at 
such  time  or  times  as  my  said  executors,  or  the  survivors  or  survivor  of  them, 
his  execiHors  or  administmtors  shall,  in  their  or  his  discretion,  think  right 
ami  most  advantageous  for  the  benefit  of  such  child  or  children  and  the  said 
other  persons,  any  or  either  of  them  respectively,  or  out  of  the  trust  moneys, 
stocks,  funds  or  securities  to  which  such  child  or  children  or  other  persons 
respectively  shall,  for  the  time  being,  be  entitled  in  expectancy,  for  and  to- 
wards the  advancement  and  placing  out  in  the  world,  or  establishment  of 
any  such  child  or  children,  or  the  said  other  persons  respectively :  and,  in 
case  there  shall  be,  at  any  time  or  times,  a .  suspense  or  vacancy  of  the  per- 
son or  persons  for  the  time  being  entitled  to  a  vested  interest  in  the  trust 
moneys,  stocks,  funds  or  securities  under  this  my  will,  or  to  the  interest,  divi- 
dends and  annual  produce  thereof,  then  and  in  such  case  and  so  of- 
ten as  the  same  shall  happen,  the  interest,  'dividends  and  annual    [*320] 
produce  of  the  said  trust  raooeys,  stocks,  funds  or  securities  respec- 
tively, or  so  much  thereof  respectively,  as  shall  so,  for  the  time  being,  be  sus- 
pended from  vesting  and  not  applied  for  maintenance  and  education  or  ad- 
vancement in  the  world  as  aforesaid,  shall,  during  such  suspension,  be  laid 
oot  and  invested  in  the  purchase  of  a  competent  share  or  competent  shares 
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of  the  public  stocks  or  funds  of  Great  Britain,  or  at  interest  upon  govemmeot 
or  real  securities  in  England  or  Wales,  so  that  the  same  may  accumulate ; 
ind  that  the  said  last  mentioned  trust  moneys,  stocks,  funds  or  securities,  and 
the  aocumulations  thereof  respectively,  shall  belong  to  or  be  in  trust  for  such 
person  or  persons  as,  under  or  by  virtue  of  the  trusts  of  this  my  will,  ahsdl         i 
become  entitled  to  a  vested  interest  in  the  trust  moneys^  stocks,  funds  and         * 
securities  from  the  annual  produce  of  which  the  said  accumulations  shall  be 
respectively  provided.    And  I  do  hereby  give,  subject  to  the  payment  of  my 
debts,  funeml  and  testamentary  expenses,  and  the  said  two  annuities,  and  the 
several  legacies  hereby  given,  all  the  rest  and  residue  of  my  property,  estate 
and  effects  wiiatsoever,  and  all  the  rents,  profits  and  produce  of  my  real  and 
copyhold  estates,  and  the  moneys  to  be  produced  by  sale  thereof,  unto  and  to  be 
equally  divided  among  all  and  every  the  children  o(  my  said  nephew,  Wil- 
liam Lowe  the  younger,  of  my  said  nephew,  Henry  Lowe,  of  the  said  Catharine 
Healey,  of  the  said  Ann  Parkes,  to  each  of  the  children  of  my  said  nephew  Jociak 
Lowe,  of  the  said  William  Murcott  (except  his  said  son  Jonathan,)  the  said 
Charles  Hopkins,  to  each  of  the  said  children  of  my  said  niece,  now  Jthe  wifr 
of  the  said  Edwin  Abraham  Butler,  as  well  those  by  her  former  husband  as 
by  her  present  husband,  and  to  each  of  the  children  of  the  said  Sarah  Thomp* 
son,  formerly  Sarah  Lowe,  share  and  share  alike,  as  tenants  in  com- 
[*321]    mon,  *and  to  be  paid  and  payable  to  them  respectively^  as  and  itken 
they  shall  respectively  attain  the  age  of  twenty-one^  being  sons,  or, 
being  daughters,  when  they  shall  attain  that  age  or  respective  days  of  mar- 
riage under  that  age,  with  consent  as  aforesaid*    Provided  always,  and  I  do 
hereby  declare  my  will  and  mind  to  be  that,  in  case  any  of  the  said  persons 
to  whom  I  hereby  give  the  residue  of  my  property,  both  real  and  personal, 
shall  depart  this  life  before  their  or  any  or  ei^er  of  their  respective  shares 
shall  become  payable  (that  is  to  say)  before  they  respectively  attain  the  en 
of  twenty-one  years  or  days  of  marriage  under  that  age  as  aforesaid,  and 
without  having  any  lawful  issue,  then  my  will  and  mind  is  that  the  share  of 
the  person  or  persons  so  dying  shall  sink  into  and  become  part  of  the  genodL 
residue  of  my  estate  and  effects,  always  allowing  whatever  may  have  beoi 
advanced,  under  the  power  hereinbefore  given,  for  the  maintenance,  education 
or  advancement  in  the  world  of  any  of  the  said  children  hereinbefore  men- 
tioned, and  to  be  divided  equally  among  all  and  every  of  those  that  shall  live 
and  become  entitled  to  the  share."    And  the  testator  directed  the  plaintiffs,  to 
sell  his  freehold  and  copyhold  estates,  and  to  stand  possessed  of  the  money 
arising  therefrom  upon  the  trusts  thereinbefore  declared ;  and  until  the  same 
should  be  divided  and  paid  over  to  the  several  persons  thereinbefore  diiected| 
to  invest  the  same  in  the  usual  securities,  and  to  stand  possessed  of  the  same 
and  the  interest,  dividends  and  annual  produce  thereof,  in  trust  for  the  several 
persons  and  in  manner  therein  mentioned. 
The  testator  died  in  March,  1S36.    All  the  pers(ms  to  whose  children  le- 
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gaeies  of  200/.  each^  were  given  by  the  will,  were  still  alive ;  and  all  of  them, 
except  Sarah  Thompson,  had  children  living  at  the  testator's  death  \ 
*and  some  of  them  had  children  bom  afterwards.    Some  of  the  chil-    [*322] 
dren  born  in  the  testator's  lifetime,  had  attained  twenty-one. 

Doabts  having  arisen  as  to  whether  the  children  born  and  to  be  bom  after 
the  testator*8  death,  were  entitled  to  legacies  of  200/.  the  bill  was  filed,  by  the 
ezecators  and  trustees,  praying  that  the  trusts  of  the  will  might  be  carried  into 
execution  under  the  decree  of  the  court,  and  that  the  persons  entitled,  ac- 
eording  to  the  true  construction  of  the  will,  to  receive  legacies  of  200/.  each, 
might  be  ascertained  and  declared. 
Mr.  Spencer  and  Mr.  Anderdon  for  the  plaintiffs. 

Mr.  Sjiighi  Bruce  and  Mr.  Campbell,  for  the  children  of  the  persons 
named  in  the  will,  who  were  bora  before  the  testator's  death  : — ^The  question 
is  whether  a  bequest  to  the  children  of  A.  begotten  or  to  be  begotten,  includes 
children  born  after  the  testator's  death.    In  Siorrs  v.  Benbow,{a)  the  testator 
directed  his  executors  to  pay,  out  of  his  personal  estate,  the  sum  of  600/.  a 
piece  to  each  child  that  might  be  bom  to  either  of  the  children  of  either  of 
his  brothers,  lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her  at- 
taining the  age  of  twenty-one  years,  without  benefit  of  survivorship :  and  it 
was  held  that  a  child  born  after  the  testator's  death,  was  not  included  in  the 
bequest.    The  present  case  is  stronger  than  that ;  for  there  is  an  express  di« 
zection,  in  this  will,  under  which  the  residue  is  to  be  distributed  as  soon  as 
the  eldest  of  the  children  attains  twenty-one.    But  it  cannnot  be 
^distributed  at  that  period,  if  children  born  after  the  testator's  death,    [*323] 
are  to  take.    The  gifts  of  the  legacies  and  of  the  residue  are  in  words 
which  are,  as  nearly  as  possible,  similar  to  each  other :  consequently,  the 
same  effect  must  be  given  to  both  those  gifts.    If  the  after  bom  children  are 
held  to  be  entitled,  the  consequence  will  be  that  the  residue  will  be  locked  up 
until  all  the  persons  to  whose  children  legacies  are  given,  are  dead.    In  Def' 
fiis  Y.  Goldschmidtjljb)  which  probably  will  be  cited  by  the  counsel  for  the 
after  bom  children,  the  testator  gave,  to  all  the  children  of  his  sister,  whether 
then  bom  or  thereafter  to  be  born,  the  sum  of  200/.  each  payable  at  twenty- 
one  ;  and  directed  that,  until  the  shares  of  the  said  children  should  become 
payable,  the  interest  thereof  should  be  paid  to  his  sister :  and  he  requested  his 
executors,  as  soon  as  might  be  after  his  decease,  to  set  apart  a  sufficient  fund 
for  paying  the  legacies  to  his  sister's  children,  as  they  became  due,  and  in 
order  that  his  sister  might  receive  the  interest  thereof  in  the  meantime :  and, 
in  case  his  sister  should  die  before  all  her  sons  attained  twenty-one,  and  be- 
fore all  her  daughters  attained  that  age  or  married,  then  he  directed  that  the 
interest  of  the  legacies  provided  for  them,  should  be  applied  for  their  educa- 
tion and  maintenance.    It  was  in  consequence  of  this  last  clause  that  Sir  W. 
Grant,  Master  of  the  Rolls,  held  that  the  after  born  children  were  entitled  to 

(«)  3  MyL  ft.  Keen,  46w  (&}  1  Mer.  417. 


326.  CASES  IN  CSIANCERT. 

1839.^BaUer  ▼.  Lowe. 

legacies ;  as  it  showed  that  the  testator  conceived  his  sister  could  not  die  lear- 
iiig  any  child  Uiat  would  not  be  provided  for  by  him.  In  Seott  v.  TlieEarl 
of  Scarboroughj{a)  the  testator  directed  his  trustees  to  accumulate  (he  leoti 
and  interest  of  his  real  and  personal  estates  for  twenty  yean  after  his  death, 
and  then  to  stand  possessed  of  the  accumulated  fund,  in  trust  for  all 
[*324]  and  every  the  'children  and  child  of  three  of  his  children  whom  be 
named,  then  bom  or  who  should  thereafter  be  bom  during  the  Hft 
time  of  their  respective  parents:  and  it  was  in  consequence  of  those  last 
words,  which,  are  not  found  in  this  will,  that  the  present  Master  of  the  Rolli 
held  that  children  born  after  the  end  of  the  term  of  twenty  years,  veie  en- 
titled to  share  in  the  fund. 

Mr,  Jucob  and  Mr.  Wood^  for  the  children  born  after  the  testator's  death, 
relied  on  Blam  v.  Blamy{b)  and  Deffiis  v.  CMdschmidtj  as  precisely  in  point 
They  cited  also  Sprackling  v.  Ranier.{c)  The  decision  in  Storrs  v.  fin- 
boWf  is  rather  a  strong  one.  The  Master  of  the  Rolls  said  that,  in  that  case, 
there  was  an  immediate  gift  at  the  death  of  the  testator :  but  here  there  is  do 
gift  which  confers  a  rested  interest  immediately  upon  the  death  of  the  testa- 
tor. In  Scott  V.  Lord  Scarborough  all  the  cases  on  the  subject  are  collected; 
and  all  of  them  except  three,  are  cases  of  r.  siduary  bequests.  In  this  case 
the  testator  has  used  two  modes  of  expression :  one  is,  '<  children  begotten  or 
to  be  begotten,''  and  the  other,  <^  children"  simply,  as  in  the  gift  to  the  chil- 
dren of  Catherine  Healey  and  Sarah  Thompson.  The  fair  inference,  therefor^ 
is  that,  when  he  used  the  latter  expression,  he  meant  to  exclude  aAer  bom 
children :  for  the  court  cannot  hold  that  the  word,  '^  children,**  standing  bf 
itself,  means  the  same  as  ^'  children  to  be  begotten ;"  for,  in  that  case,  it  voald, 
in  effect,  strike  the  words,  '<  to  be  begotten,"  out  of  the  will. 

The  Vice-Chancellor  : — ^The  principle  upon  which  the  courts 
[•325]  both  of  law  and  equity,  act  in  construing  wills,  is  to  give  the  'pre- 
ference to  that  construction  which  is  in  faror  of  the  vesting  of  the 
gift.  Thus  a  devise  to  A.  and  his  children,  if  he  has  no  children  at  the  death 
of  the  testator,  has  been  held  to  give  him  an  estate  tail :  WikPs  case  ii)^^ 
if  he  has  children  living  at  the  testator's  death,  then  it  has  been  held  that  he 
and  his  children  take  as  joint  tenants.  So,  if  there  is  a  bequest  to  thechildren 
of  A.,  begotten  and  to  be  begotten,  it  has  been  generally  held  that  the  words, 
*'  to  be  begotten,"  show  only  that  the  testator  contemplated  children  to  be  bom 
after  the  date  of  his  will,  and  before  his  death. 

The  only  question  thvi  is,  whether  there  is  anything  in  this  will,  which 
prevents  the  general  rule  from  applying.  With  respect  to  the  gifts  to  the 
children  of  Catherine  Healey  and  Sarah  Thompson,  I  have  to  observe  that 
we  do  not  know  what  were  the  ages  or  other  circumstances  of  those  iodi- 
dnals  at  the  time  when  the  will  was  made.    Perhaps  they  might  havebeea 

(«)  i  B«aTUi,  154.        (b)  Aato.  Tol.  3,  p.  492.       {e)  I  Dick.  341.        (tf)  6  Sap.  IS- 
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such  as  to  induce  the  testator  to  think  that  neither  of  those  ladies  would  have 

children  after  the  date  of  bis  will. 

When  I  first  looked  at  the  will,  I  thought  that  there  might  be  something 
in  the  clause  which  provides  for  the  maintenance  of  the  legatees,  which  might 
prevent  the  general  rule  from  applying :  but,  on  further  consideration,  I  am 
of  opinion  that  it  is  quite  as  applicable  to  the  case  of  children  living  at  the 
death  of  the  testator  as  to  any  other  case.  I  do  not,  therefore,  see  anything 
in  the  language  of  this  will,  which  prevents  the  general  rule  from  applying. 


•Jackson  v.  Cassidy.  [*326] 

1841 ;  8Ui  May  and  15Ch  Janew— Practice ;  Affidavits ;  Injanction. 

Special  injanction  diMoIved  with  costs,  office  co{nes  of  the  affidavits  in  support  of  it,  not  having 
been  obtained,  when  it  was  moved  for. 

Motion,  by  the  defendant,  to  discharge  a  special  injunction  obtained,  by 
the  plaiutifT,  on  the  27th  of  March  last,  on  the  ground  that  the  affidavits  on 
which  the  injunction  had  been  obtained,  were  not  filed,  or,  at  all  events,  that 
office  copies  of  them  were  not  procured  at  the  time  when  the  injimction  was 
applied  for. 

The  Yice-Chancellor  ordered  the  motion  to  stand  over,  in  order  that  the 
precise  time  at  which  the  affidavits  were  filed,  and  the  office  copies  delivered, 
might  be  ascertained  from  the  clerk  of  the  affidavit  office. 


loth  June. — ^It  did  not  distinctly  appear  from  the  statement  made  by  the 
clerk  of  the  affidavit  office,  whether  the  affidavits  were  filed  at  the  time  when 
the  injanction  was  moved  for ;  but  it  clearly  appeared  that  office  copies  of 
them  were  not  obtained  till  after  that  time :  and,  on  that  account, 

The  Yice-Chancellor  dissolved  the  injunction,  with  costs.(a) 

Mr.  Wigram  and  Mr.  Hetherington^  for  the  defendant. 

Mr.  Knight  Bruce  and  Mr.  Goodeve^  for  the  plaintiff, 

(a)  See  Beam.  Ord.  56,  57. 
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Jones  v*  Goodrich. 

1899 ;  I4th,  Slit  and  S3d  NoTember.— Receiver. 

Pending  a  conteet  between  the  plaintiff  and  defendant  in  the  Eeelenaatieal  Coott,  ai  to  duti* 
lidity  of  two  wiUa  made  by  the  teetetrix,  the  i^aintiff  filed  a  bill  for  a  receiver  of  the  teiUbui 
eitate,  and  to  set  aside  an  assignment  made  by  her  to  the  defendant  The  court  decUnoI  to 
appoint  a  receiver  of  the  property  comprised  b  the  amgnfflent,  that  property  being  cbimed  Iff 
the  defendant*  independently  of  either  Will. 

The  plaintiff  was  the  executor  aad  residuary  legatee  under  a  mil  made 
ly  Harriett  Lloyd,  the  testatrix  in  the  cause.  The  defendant  was  the  ex- 
ecutor and  residuary  legatee  under  a  subsequent  will  of  the  same  testatrix. 
The  object  of  the  bill  was  to  hare  a  receiver  appointed  of  the  testatrix's  per- 
sonal estate  including  certain  leasehold  houses,  pending  a  contest  between  tbe 
parlies  in  the  Ecclesiastical  Court,  as  to  the  validity  of  the  two  wills;  and 
also  to  set  aside  an  assignment  of  the  houses  which  the  testatrix  had  made 
to  the  defendant,  on  the  ground  that  the  defendant  had  obtained  it  bf  tiia 
exercise  of  undue  influence  over  the  testatrix's  mind. 

Mr.  Knighi  Brucey  and  Mr.  James  RusseUj  for  the  plaintiff,  now  moved 
for  the  receiver.    They  relied  upoti  Edmunds  v.  Bird.(a) 
[•328]        'The  motion  was  opposed  by  Mr.  Wtgram  and  Mr.  BethM  for 
the  defendant.    They  cited  Dent  v.  Benneit.{b) 

The  Vice-chancellor  granted  the  motion.[l] 

The  Lord  Chancellor  afterwards  discharged  his  Honor's  order,  so  far  as  it 

(n)  1  V.  db  B.  543.  (5)  ilnte,  rol.  7,  p.  S39. 

[1]  "  Two  nilei  may,  I  believe,  be  sUted  wUh  perfect  lafety.  Fint :  where  pioUto  «  w'' 
mlnistntioii  has  been  granted,  a  receiver  will  not  be  appointed  pending  litigation  in  the  EcekM'' 
tical  Covta,  to  recall  probate,  nnleai  a  special  oaae  be  made  for  doing  so.  Secondly:  wbtnvi 
probate  or  adminletratlon  has  been  granted,  it  is  of  course  to  appoint  a  receiver  pending  t^*"'^ 
litigation  in  the  Ecclesiastical  Coorts  to  determine  the  right  of  probate  or  admlniitratiomii>k«* 
special  ease  can  be  made  for  not  doing  so."  Wigram,  V.  CRendaUi.Ratdalltl^''**^^' 
See  further  as  to  the  appointment  of  are  ceiver  pending  a  litigation  relative  to  tbe  probate  of  a  wiUi 
Mtmr  V.  LittUwoodf  9  Myl.  dt  Cr.  454,  456,  n.  1. 


J 


CJUSES  IN  CHANCBRY.  330 


li39.— Bftstley  v.  Foster. 


related  to  the  rants  and  profits  of  the  leasdiold  houses,  on  the  ground  that  the 
defendant  claimed  those  houses  adversely  to  both  the  wills.  His  Lorddiip 
declined  to  follow  the  order  made  in  Edmonds  v,  Birdj  and  relied  upon  the 
following  passages  in  Lord  Hardwicke's  judgment  in  Wills  v.  Rich.{a) 

"  If  both  parties  in  this  case»  had  net  brought  their  bills  and  submitted  the 
matters  in  dispute  to  Gliancery,  I  should  have  been  mdined  to  have  left  tte 
whole  to  the  discretion  of  the  spiritual  court,  who,  in  coses  of  eontrovert6d 
wills,  appoint  an  administrntor,  pendente  lUej  to  take  care  of  the  estate. 

^  Wheiea  person,  let  him  be  heir  at  law,  or  next  of  kin,  or  any  other  man 
whatever,  keeps  possession  of  the  testator's  real  or  leasehold  estate,  such  an- 
administrator  is  entitled  to  bring  ejectments  for  the  recovery  of  the  possession ; 
indeed,  this  did  admit  of  a  doubt  in  courtei  of  law  for  a  consideraUe  time, 
bat  ia  now  fully  settled,  ever  since  the  case  of  Walker  v.  WooUastcn^  in  the 
Court  of  Bang's  Bencb.''(fr) 


^Bentley  v.  Foster.  [*329] 

1839 :  Idth  and  19tii  Norwiiber.— Cfipyrfgfat ;  Alien. 

If  an  alien  resident  abroad^  compoeee  a  work  there,  bat  publiihea  H  fint  la  thia  oumtry,  be  ia  eiH 
tkled  to  tlw  prateetlon  of  the  lawa  of  thia  eoontry  nb/Ang  to  oopjrrigfal :  wm^. 

Motion  to  dissolve  an  injunction  restraining  the  defendant  from  pirating 
a  work  the  copyright  of  which  the  plaintiff,  in  July,  1833,  purchased  of 
the  author,  who  was  a  citizen  of  the  United  States  of  America  and  was.  do- 
miciled and  resident  there. 

Mr.  Wigram  and  Mr.  K.  Parker^  in  support  of  the  motion,  referred  to 
the  acts  erf*  Parliament  by  which  copyright  in  books  was  vested  in  and  secur- 
ed to  the  authors  ;(c)  and  also  to  the  acts  of  Parliament,  (which,  they  said 
weie  in  pari  nuUeria)  by  which  the  copyright  in  prints,  engravings  and 
other  works  of  art,  was  vested  in  and  secured  to  the  inventors  \{d)  and  they 
contended,  from  the  language  of  those  acts,  that  no  works  were  protected 
thereby,  except  such  as  were  composed  ox  invented,  as  well  as  printed  and 
published  in  this  country ;  and  consequently,  that  the  author  of  the  work  in 
question,  being  an  alien  resident  abroad,  and  having  written  the  work  there, 
could  have  no  property  in  it,  and,  therefore,  could  assign  none  to  the  plain- 
tiff: that,  if  international  copyright  existed  under  the  before  mentioned  acts, 
the  1st  and  2d  Tict.c.  69,  (for  securing  to  authors,  la  certain  casesi  the  bene- 
fit of  international  copyright,)  was  unnecessary. 
The  following  cases  were  cited  in  support  oi  the  motion ;  Delon-  •  [*330]^ 

• 

(fl)  9  Atk.  285.  (6)  2  P.  W.  576. 

(e)  8  Anne,  e.  19  ;  13  Geo.  S,  e.  36  ;  41  Geo.  3,  c.  107  ;  54  Geo.  3,  c  156. 
(d)  8  Geo.  9,  c  13;  7Geo.  3»c.38;  17  Geo.  3|C.  57;  34  Geo.  3,  e.  23;  38  Geo.  3,  c  71 ;  54 
Geo.3*e.  5S. 
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18S9.«— liTMey  t.  hntmj. 


Jre  r.  SOkawy^ia)  Page  r.  T&wnekend,ib)  CZemenH  v.  WdUc^^c)  IfAl- 
motfie  ▼.  Boosey.{d) 

Mi.  Knight  Brueet  Mr.  Jacob  and  Mr.  Adama^  for  Ibe  jAamtifi;  said  that 
there  was  nothiDg,  in  the  acts  of  Parliament  relating  to  the  copyright,  which 
prevented  an  alien  friend  from  having  the  benefit  of  them,  wherever  his  woifc 
was  composed,  provided  it  was  first  published  in  this  country. 

The  Yice-Chanceilor  said  that,  in  his  opinion,  protection  was  given,  by  the 
law  of  copjnright,  to  a  work  first  published  in  this  country,  whether  it  was 
written  abroad  by  a  foreigner  or  not ;  that,  if  an  alien  friend  wrote  a  hock^ 
whether  abroad  or  in  this  country,  and  gave  the  British  puMic,  the  advan- 
tage of  his  industry  and  knowledge,  by  his  first  publishing  the  work  here, 
he  was  entitled  to  the  protection  of  the  laws  relating  to  copyright  in  this 
country ;  but,  as  the  question  which  had  been  discussed^  was  a  legd  one,  he 
ahoold  direct  the  plaintiff  to  bring  an  action  within  three  wedcs,  for  the  pur- 
pose of  trying  his  right,  and  shoukl  continue  the  iiyttnction  in  the  mean 
time,(a)[l] 


(*33l]  LiVESST  V.  LiVESKT. 

iSiS ;  SOtfc  N«v««iber<— EneptioB.  * 

Wliem  an  exeeption  to  a  report  not  only  stmtM  that  the  Maiter  ought  not  to  faaTo  imported  «  ht 
bw  done,  but  Mggeoti  what  ho  ooght  to  have  found ;  the  conrt,  if  H  aUowi  the  exeepCion  and 
refers  tt  baek  to  the  Maiter  to  review  hb  report,  mtendi  not  to  adopt  the  conelnirion  aogfeitodt 
bttt  that  the  whole  rabjeet  of  the  reibrenee  ehall  be  reconadeied,  by  the  Maater,  aitlier  apM  the 
"did  wideBea,  or  upon  Uiat  and  any  other  eridonee  which  may  be  brooght  before  him. 

In  this  case,  the  Yice^hancellor  ruled  that,  where  an  exception  to  the 
Master's  report  not  only  states  that  the  Master  ooght  not  to  have  reported  as 
he  has  done,  but  suggests  what  he  ought  to  have  found,  the  court,  if  it  al- 
lows the  exception  and  refers  it  back  to  the  Master  to  review  his  repon^  does 
not  adopt  the  conclusion  which  the  exception  suggests  that  the  Master  ought 
to  have  come  to ;  but  intends  that  the  whole  subject  of  the  reference  shall  be 
reconsidered,  by  the  Master,  either  upon  the  old  evidence  alcme,  or  upon  that 
and  any  other  evidence  which  the  parties  may  think  proper  to  bring  before 
him.[2] 

(a)  Ante,  vol.  9,  p.  237  (i)  Ante,  toI.  5.  395. 

(e)  9  Bam.  6l  CreM.  661.  (d)  1  Yean,  db  Col.  388. 

(e)  An  action  was  acoordiogly  commenced,  bat  the  defendant  oonaented  to  a  vwdiet  befaif 
taken  agaoHt  bkn. 

[1]  Aa  to  literary  piracy,  and  the  JQikdiolion  of  the  eoort  in  each  caeee,eeeJlai:^Eeld¥.  Niekd- 
OMv 9  Sfan.  *. 6tv  1,  7,B.  1;  10,  n.  1. 

[9]  In  a  reference  to  a  Matter  for  any  pnrpooe,  the  order  need  not  paitlcnlarly  empower  Um  to 
take  teftimony,  if  the  lubject  matter  b  only  to  be  aeeertahied  by  eridenoe ;  and  in  taking  afJdancn, 
ahheofh  the  batter  plan  ■  to  take  the  anewen  in  wiitlas*  vpon  written  inteixefatoiiea,  ha  aiay 
eamina  witnemea  woa  vee,  the  parUee  to  the  aait  being  preeent,  penMinally,  or  by  oovnoal,  and 
ant  algaoting  to  raeh  a  eonne.  Story  ▼.  Linngwtgn,  13  Peten,  359 ;  et  Tide  3  MyL  dt  Cn  649. 
a.  1. 
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l639^--B6«dtM  V.  Burcli. 


Mr.  Skigki  Bruce^  Mr.  /ocofr,  Mr.  B^kM^  Mr*  Andmrdon  and  Mr.  Ofene 
ere  ooimsel  in  the  case.    The  cases  of  Twgfinrdv.  TVatZ/a)  and  Ckurck 
^^f^ii^)  ^^^  referied  to  in  the  course  of  the  argament 


^B^ADLES  9.  BURCH.  [*332] 

iaS9;  SOth,  SSd.  S3dy  and  97t)i  NoTember.^PhitaM ;  SoUekor;  Fmud;  A4nuiibtrrt«r. 

A  aoUeitor  who  has  jomed  with  h»  client  in  practlanf  a  frand,  may  be  made  a  co^feadanl  to  a 
■nit  to  nt  «nde  the  transaction. 

A.  died  snteitata,  having  bonm  ntta^ia  in  two  Aoceses ;  and  B.  took  oat  a  prerogatite  admlnisftm* 
tiott  to  hitt.  Obo  of  A.*s  next  of  kin  afterwatds  died  intestate,  and  C.  t^ok  out  administration 
•»  him,  in  the  diooese  of  P.  Held,  on  dovmrrer,  that  a  biU,  by  C.  afaiast  B.,  relatiof  to  A*'s 
rotate,  wassnstainaUe ;  as  it  did  not  appear  that  B.  was  not  residin|f  within  the  diooese  of  P. 

Thb  d^mdont  Burch  having  possessed  himself  of  tfae<  personal  estate  of 
Knightlef  Adams,  late  of  Paddington  in  Middlesex,  deceased,  under  a  pre- 
tended will,  some  of  the  next  of  kin  instituted  proceedings  against  him,  in 
the  Court  of  Chancery,  for  the  purpose  of  securing  the  deceased's  property, 
and  also  in  the  Prerc^tive  Court  of  the  Archbishop  of  Canterbury,  for  the 
purpose  of  setting^  aside  the  pretended  will.  The  Court  of  Chancery  ap* 
pointed  a  receiver  of  the  estate,  and  the  Prerogative  Court  adjudged  the  will 
to  be  fraudulent,  and  that  Knigbtley  Adams  had  died  intestate ;  and  it  ap- 
pointed Lydia  Coleman,  the  wife  of  the  defendant  T.  Coleman,  <me  of  the 
next  of  icin,  administralrix  to  the  deceased. 

An  agreement  for  compromising  the  above  mentioned  suits  was  afterwards 
made  between  the  next  of  kin  and  Burch ;  one  of  the  terms  of  which  was 
that  the  draft  of  it  should  be  settled  by  counsel  on  behalf  of  all  parties,  and 
as  so  settled,  should  be  finally  approved  of  and  adopted  by  them.  The  draft 
was  settled  accordingly ;  but,  pending  a  discussion  which  afterwards  took 
piaoe,  between  the  parties  and  their  soUcitors,  relative  to  the  particulars  and 
value  of  the  intestate's  property  as  stated  in  the  draft,  a  fraudulent  scheme,  as 
the  bill  alleged,  was  resorted  to  by  Burch  and  his  solicitors,  in  collusion  to^ 
gether  and  in  obtusion  with  T.  Coleman  and  Lydia  his  wife  and  tlieir  soli- 
citors, for  procuring  the  agreement  to  be  completed  on  terms  more 
favorable  to  Burch  than  those  contained  in  the  draft  settled  by  *coun-  [*333] 
sd,  by  relieving  Burch  from  a  portion  of  the  costs,  charges  and  ex* 
penses  which,  according  to  the  draft,  he  was  to  pay :  and,  in  order  to  carry 
such  scheme  into  effect,  Messrs.  James  60  Sons,  Burch's  solicitors,  without 
any  communication  to  the  plaintiffs  (who  were  two  of  the  surviving  n^ct  of 
kin,  and  the  administrator  of  one  of  the  deceased  next  of  kin  of  the  intestate) 
caiMed  the  draft  to  be  altered  in  certain  material  respects,  and  an  engrossment 
made  by  them  therefrom,  to  be  executed  on  the  17th  of  May,  1838,  by  the 

(s)  S  Myl.  a,  Cr.  €45.  (I)  9  Bfyl.  k,  Cr.  990.    [980,  a.  U] 
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•pUuntUb  and  the  other  pturties  to  the  agreemMU    Ti^  bill  theoi  set  forth  the 
ideed  of  compromiaei  as  executed  by  the  parties,  and  pointed  out  in  what  l^ 
apects  it  differed  from  the  draft  settled  by  counsel ;  and  it  allied  dial  tk 
plaintiffs  were  prevailed  on  to  execute  the  deed  so  improperly  and  fraudo- 
lently  altered,  upon  the  &ith  of  assurances,  made  to  them,  ttiat  the  engross- 
ment corresponded  with  the  draft  settled  by  counsel,  and  in  ignomoGe  that 
any  alteration  had  been  made  therein :  that  Sarah  Robinson,  one  of  the  intes- 
tate's next  of  kin  and  one  of  the  parties  to  the  deed  of  compiomise,  (tied  on 
the  6th  of  July,  1839,  tod  letters  of  administration  of  all  and  singtilar  her 
'goods  and  chcUiels  were  granted,  by  the  Consistory  Court  of  Peterborough^ 
to  the  plaintiff  William  Robinson,  her  husband.;  and  he  thereby  became  ber 
legal  personal  representative.    The  bill  charged  that,  although  Messrs.  James 
&  Sons  and  the  solicitors  of  T.  Ck)leman  and  Lydia  his  wife,  acted  only  as 
solicitors  in  respect  of  the  matters  mentioned  in  the  bill,  yet  the  ]^intifls 
^ere  entitled  to  sue  them  in  respect  thereof,  and  to  have  a  discovery,  from 
Aem,  of  the  means  by  which,  and  of  the  circumstanoes  under  which  die  be- 
fore mentioned  alterations  were  inserted  in  the  deed  of  compromise ;  aad  to 
charge  them,  personally,  with  the  costs  of  the  suit ;  and,  the  more 
[*334}    especially,  as  Coleman  and  wife  and  ^Burch  pretended  that  thsjr  left 
the  entire  management  of  the  aforesaid  matten  to  their  solidtofs  re- 
spectively, and,  consequently,  they  could  not  personally  make  any  answer  or 
give  any  discovery  in  reqiect  thereof.     The  bill  prayed  that  the  altemkns 
made  in  the  deed  of  compromise,  might  be  declared  to  be  fraudulent  and  Foid; 
and  that  the  deed  might  be  rectified  and  made  confonnaUe  to  the  draft  settled 
and  approved  of  as  aforesaid ;  and  that  the  compromise  might  be  caziied  ioio 
eflbct  00  the  £x>ting  of  and  as  provided  by  the  draft ;  and  that  the  defeodants 
Burch,  Coleman  and  wife  and  their  solicitors  nugfat  be  decreed  to  pay  the 
costs  of  the  suit,  and  the  costs  of  rectifymg  the  deed  of  compromise. 

Messrs.  James  d&  Sons  and  Burch,  sepamtely  demurred,  to  the  bill,  ftr  want 
of  equity  and  because  the  legal  personal  repiesentative  of  Sarah  Ibbfflson, 
was  not  made  a  party  to  the  suit 

Mr.  Wakefield  and  Mr.  JSToe,  in  snpp(»t  of  the  first  cause  of  demurrer,  said 
4hat  Messrs.  James  &  Sons  were  not  personally  interested  in  i^cniiDg  the 
deed  of  compromise  to  be  executed  by  the  pdaintiffs,  but  acted  inerriy  as 
agents  in  the  business;  and  that  a  bill  to  obtain  discovery  and  payment  of 
costs  could  not  be  sustained  against  an  agent ;  Mitfl  Treat.  3d.  edit  p.  If^ 
Bennet  v.  VadeJ^a)  Le  Tester  v.  The  Margravine  of  Anspaeh^{b)  FW^ 
y.  Ebighe$.{c) 

In  support  of  the  second  cause  of  demurrer,  they  said  that  it  appeared,  by 

the  recitals  in  the  deed  of  compromise^  tfiat  the  intestate  died  po9- 

{^^aS\    sessed  of  bona  notabUia  *in  Middlesex  ai^  Hampshire,  >^^^ 

great  portion^  if  not  the  whde  of  his  property  remained  in  specie^ 

(«)  9  iktk.  334;  lea  338.  (b)  15  Vm.  159.  {e)  7  Yee.  387. 
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DoadminiBteTed ;  that  there  was  no  suggestion,  in  the  bill,  that  he  left  any 
debts ;  that,  as  admimstmtion  to  his  effects  had  been  granted  to  Lydia  Cole- 
man by  the  Prerogative  Court,  his  estate  must  have  been  administered  in 
that  eoor^  if  the  Court  of  Chancery  had  not  interfered ;  that  the  person  to 
whom  letters  of  administration  were  gmnted  by  a  Consistory  Court,  was  not 
thereby  constituted  the  personal  representative  of  the  deceased,  except  with- 
in the  diocese;  and, consequently,  the  plaintiff  Robinson  could  not  cite  Lydia 
Coleaum  to  exhiUt  an  inventory  of  the  intestate's  effects,  or  take  any  other 
proceedings  against  her  in  the  Prer<^ative  Court.    HiUiard  v.  Co:r,(a) 
Young-  V.  Etworihpj{b)  Newman  v.  Hddgson,[c)  Thomas  v.  DavieSj{d) 
OuUlnor  v.  MnrkalLJie)  Scarth  v.  The  Bishop  of  London.(f) 

Mr.  Knighi  Bruee^  Mr.  Girdlestoney  and  Mr.  R.  W.  E.  Foster j  in  sup- 
port of  the  bill : — The  argument  in  support  of  the  demurrer,  has  confounded 
the  case  of  the  personal  representative  of  an  original  intestate,  with  the  case 
of  the  personal  representative  of  one  of  his  next  of  kin. 

There  is  a  total  absence  of  any  statement,  in  the  bill,  that  Mrs.  Robinson 
had  iona  naialnlia  out  <^  the  diocese  of  Peterborough :  and  it  cannot  be 
fairly  inferred  that  the  deed  of  compromise  created  bona  noiabilia 
ont  *of  that  diocese ;  for  there  may  be  nothing  to  be  received,  by  the  [*336] 
next  of  kin,  under  that  deed.  The  whole  of  the  intestate's  property 
may  be  exhausted  in  paying  his  debts.  The  allegation  as  to  the  repres^ta- 
tion,  which  must  be  taken  to  be  true,  is  that  letters  of  administration  of  all 
and  singular  the  goods  and  chatteb  of  Sarah  Robinson,  were,  on  the  5th  day 
q(  July,  1839,  gmnted,  by  the  Consistory  Court  of  the  Bishop  of  Peter* 
borough,  unto  the  plaintiff.  William  Robinson ;  and  that  he  thereby  became 
and  is  now  the  sol^  legal  personal  representative  of  the  said  SarsJi,  his  late 
wifis.  That  allegation,  according  to  all  fair  intendment,  must  be  taken  to 
mean  the  legal  pers(mal  representative  of  his  late  wife  for  the  purposes  of  the 
suit  It  is  one  thing  to  require  a  prerogative  administration  to  be  taken  ont 
before  the  money  which  is  the  subject  of  the  suit,  is  paid  out  of  court ;  and 
anoHifir  thing  to  say  that  the  suit  shall  not  go  <m  until  a  prerogative  adminis- 
tcatioo  has  been  taken  out  That  distinction  was  taken,  by  the  present  Mais- 
ter  of  tfie  Rolls,  in  Metope  v.  Meicalfe.{g)  His  Lordship  says :  <<  It  does 
not  appear  to  me  that  this  demurrer  can  be  sustained.  It  is  very  true  that  a 
prerc^ative  probate  or  administration  must  be  obtained  before  money  can  be 
paid  out  of  court :  and,  in  Yotmff  v.  EhoorAy^  Sir  John  Leach  was  of 
opinion  that  it  was  necessary  to  produce  a  prerogative  probate  before  the  de- 
cree could  be  drawn  up :  but  no  case  has  ever  gone  to  Uie  extent  that  a  party 
cannot  commence  a  suit  without  a  prerogative  administration,  or  that,  if  he 
does  so,  the  suit  may  be  stopped  by  demurrer.  Whether  the  intestates,  to 
whose  estates  the  plaintiff  has  taken  out  administration,  had  any  goods 
out  of  the  province  of  York,  does  not  appear  upon  these  proceedings. 

(«)1  Loid  Raym.  5S9 ;  and  S  Salk.  74S.         (^)  1  MyL  &  Kmb,  915.        (O7V6t.409. 
{d,  12  Ves.  417.       {€)  6  Vm.  118.       (/}  1  Haa«rd'a  Eccle^  lUp.  635.       (jr)  1  Kmii,  74. 
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1*337]  The  plaintiff  has  obtained  «uch  'admioistration  as  constitoes himte 
legal  personal  lepresentative  of  each  of  the  deceased  parties ;  aod, 
though  it  may  become  necessary,  in  the  progfress  of  the  suit,  that  ths  plaintiff 
should  obtain  a  prerogative  administration  out  of  the  Court  of  the  Archbisbop 
of  Canterbury,  that  does  not  appear  to  me  to  be  a  suflScient  reason  for  sayiD; 
that  this  suit  should  not  be  permitted  to  proceed ;  for  the  defendants  vill 
have  the  opportunity  of  raising  the  objection  by  their  answer." 

There  is  no  case  in  which  the  court  has  abjudicated  that  an  agent  chained 
with  having  been  personally  guilty  of  a  fraud,  canhot  l)e  made  a  party  to  a 
suit  against  his  principal.  Moreover,  in  this  case,  distinct  and  substaotife 
relief  is  prayed  against  Messrs.  James  io  Sons.  We  ask  that  they  may  pay^ 
not  only  the  costs  of  the  suit,  but  also  the  costs  of  rectifying  the,  deed  of 
compromise,  which  is  distinct  and  substantive  rdief :  and  it  never  has  beea 
decided  that  a  {daintiff  cannot  make  an  agent  a  party  to  a  suit,  for  the  pnr- 
pose  of  having  specific  relief  against  him  in  respect  of  the  part  which  be 
has  taken  in  the  transaction  which  forms  the  subject  matter  of  the  suit. 
Mitf.  Treat  4th  edition,  162.    Buckley  v.  Dunbar,(a)  Bowles  v.  Stmmt{h] 

27th  November, — ^Thb  Vigb-Chancbllor  : — In  this  case  I  have  read 
through  the  whole  of  the  bill,  and  am  of  ojHuion  that  it  states  such  a  case 
as  requires  an  answer. 

It  was  said  that  it  was  improper  to  file  the  bill  against  Messrs.  James  &8ods: 
but  there  can  be  no  doubt  of  the  propriety  of  filing  such  a  bill,  if  what 
{*338]  is  stated,  *by  Lord  Redesdale,  in  the  2d  edition  of  his  work  on  plea- 
ding, and  repeated,  word  for  word,  in  the  fourth  edition,  is  correct 
There  his  Lord^ip  states  in  the  most  explicit  language  that :  "  Where  bills 
have  been  filed  to  impeach  deeds  on  the  ground  of  fraud,  attorneys  who  have 
prepared  the  deeds,  and  other  persons  concerned  in  obtaining  them,  have 
been  frequently  made  defendants^  as  parties  to  the  fraud  complained  o{  fef 
the  purpose  of  obtaining  a  full  discovery ;  and  no  case  appears,  in  the  boob, 
of  a  demurrer  by  such  a  party,  because  he  had  no  claim  of  interest  in  tb^ 
matter  in  question  by  the  bill"  This  is  stated,  by  Lord  Redesdale^  widio»t 
fttiy  authority.  Then  he  goes  on  in  the  next  sentence :  « Indeed  an  attorney, 
under  such  circumstances,  being  brought  as  a  party  to  the  suit  to  a  hearing,  has 
been  ordered  to  pay  costs,  apparently  on  the  same  grt>und  as  costs  were  awarded 
against  arbitrators  in  the  cases  of  their  misconduct  before  noticed.''  .For  this 
his  Lordship  does  give  an  authority,  but  with  a  wrong  reference.(c)  In  the 
4th  edition,  published  by  Mr.  Jeremy,  the  sentence  is  preserved  as  it  stood  in 
the  2d  edition.  I  cannot  suppose  that  a  person  of  his  Loidship*s  experience, 
would  have  stated  in  his  book,  that  attorneys  had  been  made  parties  to  such 
bills,  if  there  could  be  any  doubt  that  such  had  been  the  case.  In  the  cax 
of  La  Texier  v.  The  Margravine  of  Anspach^  the  opinion  of  Lord  Eldon 

(a)  I  Anit.  37.  (()  1  Scho.  Sl  Lef.  209. 

(c)  The  uthorky  cttf^l  m  8  Alk.  S34»  inttewl  of  334    See  Ttc«I.  oa  Bead.  34  edit  lil  >  ^ 
•dU.  189. 
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is  Urns  expessed :  *'  Where  an  attorney  or  other  agent  is  so  inTolved  m  the 
fraud  charged  by  the  bill,  that  though  a  re-conveyance  or  other  relief  cannot  be 
prayed  against  him,  a  court  of  equity  will,  rather  than  that  the  plaintiff 
tiieJl  not  have  his  costs,  order  that  agent  to  pay  them ;  if  he  is  made 
a  ^party,  the  plaintiff  must  pray  that  he  may  pay  the  costs ;  otfier-    [*339J 
nvise  a  demurrer  will  lie.^    From  this  passage  in  Lord  Eldon's  judg- 
ment, it  is  clear  that  his  liordship  took  it  for  granted  that  the  practice  was 
as  Lord  Redesdale  had  laid  it  down.    In  Btncles  v.  Stewart,  Lord  Redes- 
dale  himself  acted  on  what  he  had  stated  in  the  second  edition  of  his  work ; 
lor  there  he  says :  '^  as  to  Mr.  Bowies'  solicitor,  he  was  acting  for  his  client ; 
bat  his  duty  as  a  solicitor  did  not  bind  him  to  assist  his  client  in  an  act  of 
injustice.    I  am  sorry  a  man  who  has  had  so  ample  a  testimonial  to  his  char- 
acter, should  have  been  led  into  such  a  mistake ;  but  his  zeal  for  his  client 
has  led  him  too  far :  he  has  properly  been  made  a  party.    Hq  was  an  acting 
party  in  the  transaction,  and  properly  brought  to  a  hearing,  and  ought  to  be 
chargeable  with  the  costs,  so  finr  as  they  relate  to  the  release,  in  case  they 
cannot  be  recovered  from  Richard  Bowles."     So  that  here  is  a  judieial 
recognition  of  the  doctrine  stated  by  Lord  Redesdale  in  his  treatise  on 
pleading.[l] 

I  wish  it  to  be  understood  that  I  am  now  merely  proceeding  upon  the 
looting  of  the  statements  contained  in  the  bill,  and  desire  that  Messrs.  James 
&  Sons  will  not  suppose  I  have  the  last  suspicion  of  the  purity  of  their  in* 
tentions  in  acting  as  they  have  done.  I  have  known  them  too  long  to  sup- 
pose that  they  would  be  guilty  of  any  impropriety  of  conduct.  But,  from 
what  is  stated  in  the  bill,  I  think  that  they  have  been  properly  made  parties, 
and  that  what  is  prayed  against  them  is  properly  prayed. 

The  point  raised  by  the  second  demurrer,  is  more  important.  It  seems  to 
me  to  be  an  astonishing  proposition  that,  in  no  case,  is  a  person  who 
has  obtained  a  ^diocesan  probate  or  administration,  capable  of  being  '[*340] 
a  plaintiff  in  equity.  I  always  thought  it  was  a  rule  that  such  a 
party  could  bring  an  action  in  any  of  ithe  courts  in  Westminster  Hall ;  and, 
if  he  may  bring  any  action,  of  course,  equity,  which  follows  the  law,  would 
permit  him  to  file  a  bill.  The  case  of  HUliard  v.  Cox,  clearly  proves  that  a 
diocesan  administrator  can  support  an  action  at  law.  There  a  special  plea 
was  put  in,  not  on  the  ground  that  a  diocesan  administrator  could  not  sup- 

[1]  A  defendant  who  hai  improperly  interfered  with  a  party's  right  m  a«  to  make  a  miit  necei- 
Hry,  may  be  compelled  to  answer  the  whole  bill,  With  a  View  to  ehatge  bbn  with  eosttt,  notwith- 
itndfaif  a  dlsdaiiiMr.  H^oMnmrnr.  Rmd,  1  Hoff.  Cb.  Repu  317.  A  person  having  a  claim 
a  testatof's  estate,  pMraHed  on  the  exeoaton  to  band  oTer  to  him  part  of  the  testator's 
nnder  eiieomstanees  from  which  he  must  have  known  that  in  so  doing  the  ^zecnton  were 
acting  hastily,  impzoTidently,  and  against  their  duty  as  executon :  it  was  held,  that  such  penoki 
was  a  pitiper  party  to  a  suit  institoted  by  a  legatee  against  the  executors  for  the  admmistntlon  of 
the  estate,  althongfa  the  bill  eootained  no  charge  of  coUosiob  or  infolTOBcy.  Cntett  v.  BtU,  1 
Yo.  &  CoD.  C.  C.  seS.  And  see  Chraham  t.  Compe,  3  Myl.  At  C.  638,  644,  n.  1.  Reid  v.  W(Sr- 
Mf,  S  Pkige,  650. 
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port  the  ai^ian,  bot  because  the  letters  of  administrntion  ought  to  hare  beea 
taken  oat  in  another  diocese :  and,  if,  in  the  present  case,  it  had  appealed, 
on  the  &ce  of  tl^  pleadings,  that  there  could  not  properly  hare  been  an  ad- 
ministration from  the  Consistory  Court  of  Peterborough,  that  would  have 
been  a  good  ground  of  demurrer. 

But  the  case  stands  diflbiently*  Here,  Knightley  Adams  had  died  intes- 
tate ;  and,  after  some  contest,  a  prerogative  administration  to  his  ^ects.  was 
granted  to  Lydia  Coleman.  Sarah  Robinson  was  one  of  the  next  of  kin  of 
the  intestate ;  and  the  right  which  she  had  was  a  right  to  sue  the  adminis- 
Uatrix  for  heir  portion  of  the  clear  residue,  after  all  the  property  had  been 
turned  into  money  and  the  debts  and  funeral  expenses  of  the  intestate  satis- 
fied. It  is  of  no  importance  that  the  first  intestate  was  possessed  of  pro- 
perty in  different  dioceses:  as  the  right  of  his  next  of  kin  was  not  to  the 
q)ecific  chattels  of  which  he  died  possessed ;  but  to  the  clear  surplus  of  the 
proceeds  of  his  personal  estate,  after  payment  of  all  demands  upon  it  Nov 
there  is  nothing,  on  the  face  of  the  bill,  to  show  that  Lydia  Coleman  tras  not 
residing  in  the  dioeese  of  Peterborough ;  and,  theref(»^  my  opinion,  on  this 
part  <^  the  case,  is  tfiat  it  may  very  well  be  that  the  diocesan  admin- 
[*341]  istration  *  which  was  granted,  to  T.  Robinson  the  husband  of  Saiah 
Robinson,  was  properly  granted.  Consequently  that  ground  of  de 
murrer  fails:  and,  in  my  opinion,  it  must  be  altogether  overruled  widi 

C06tS.[l] 


MoRBis  V,  Morgan. 


1839 ;  33d  and  35Ui  NoTember^— Demurrer ;  CiMnmieHoa  to  examine  wftnenei  abroad. 
If  ft  demmrer  to  a  bill  praying  relief  and  a  comminion  to  examine  witn««ee  abimd,  ii  p^  "  ^ 
the  relief,  it  is  good  as  to  the  commission. 

The  plaintiff  was  the  surviving  partner  and  the  personal  representalite  of 
his  deceased  co-partner,  in  a  mercantile  house  in  the  Island  of  Java ;  and, 
the  house  having  stopped  payment,  the  creditors,  in  March,  1839,  entered 
into  an  agreement  or  arrangement,  by  which  they  authorized  and  directed 
the  plaintiff  to  proceed  to  England,  to  get  in  the  debts  which  were  doc  to 
the  firm  from  various  persons  there,  and  to  remit  the  amount  to  Java,  in  or- 
der that  the  same  might  be  divided  mteably  amongst  the  creditors.  Tbe 
plaintiff  accordingly  proceeded  to  England ;  and,  shortly  after  his  arrival, 
the  defendant,  who  resided  in  Java  and  was  one  oi  the  parties  to  the  Bgne- 
ment  or  arrangement,  caused  an  action  to  be  brought  against  die  plaintiif}  m 
the  Court  of  Queen's  Bench,  for  the  recovery  of  the  debt  due  to  him.  1"^ 
bill  was,  thereupon,  filed,  praying  that  it  might  be  declared  that  the  agree- 
ment was  binding  on  the  defendant,  and  that  the  commencement  and  poso- 

[1]  Vide  JoNM  ▼.  Hom§tt9, 9  Hu«.  343. 
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cutioa  of  the  action  was  inconsistent  therewith  and  a  fraud  upon  the  plain- 
tiff and  the  other  creditors  of  the  firm  ;  and  that  the  defendapt  might  be  en* 
joined  from  carrying  on  or  prosecuting  any  proceedings  in  violation  thereof; 
and  that,  in  the  meantime,  the  defendant  might  be  restrained  from  all  further 
proceedings  in  the  action,  and  from  commencing  or  prosecuting  any 
'other  proceeding  at  law  touching  the  matters  contained  in  the  bill ;  [*342] 
and,  if  necessary,  that  the  plaintiff  might  be  at  liberty  to  sue  out  one 
or  more  commissions  for  the  examination  of  witnesses  in  Batavia  and  else- 
where, as  there  might  be  occasion,  touching  such  matters.  The  defendant 
demurred  to  the  bill,  for  want  of  equity  and  because  all  the  parlies  to  the 
agreement  of  March,  1839,  ought  to  have  been  made  parties  to  the  suit. 

Mr.  Jacob  and  Mr.  Tennant  supported  the  demurrer  for  want  of  equity, 
on  the  following  grounds:  first,  that  there  was  no  consideration  for  the 
agreement ;  and,  secondly,  if  there  was,  that  it  was  not  one  of  the  terms  of 
the  agreement  that  the  defendant,  or  any  of  the  other  parties  to  it,  should  ab- 
stain irona  suing  the  plaintiff;  that  the  bill  was  not  for  a  discovery  and  a 
commission  to  examine  witnesses  abroad  in  aid  of  the  plaintiff's  defence  to 
the  action :  but  for  equitable  relief  and  for  a  commission  to  examine  witnesses 
abroad  in  aid  of  the  plaintiff's  title  to  that  relief;  and,  consequently,  if  the 
plaintiff  was  not  entitled  to  the  relief,  he  was  not  entitled  to  the  commisssion, 
which  was  incidental  to  the  relief 

Mr.  Knight  Brttce  and  Mr.  Walker^  in  support  of  the  bill,  said  that  it  was 
not  necessary  that  any  consideration  for  the  agreement  should  flow  from  the 
debtor :  that  it  was  entered  into,  by  all  the  creditors,  for  their  mutual  benefit ; 
and  the  signature  of  one,  was  a  consideration  for  the  signature  of  every  other 
creditor;  that  the  object  of  the  agreement  was  to  obtain  an  equal  distribu- 
tion, of  the  debts  to  be  got  in,  amongst  all  the  creditors ;  and,  therefore,  it 
was  contrary  to  the  spirit  of  the  agreement  that  one  of  the  creditors 
sfaould  sue  the  plaintiff:  that  a  commission  to  examine  'witnesses    [*343] 
abroad,  was  relief:  and  that  it  was  sought,  by  the  bill,  to  obtain  evi- 
dence in  support,  not  only  of  the  equitable  relief,  but  of  the  plaintiff's  de- 
fisooe  to  the  action ;  and,  therefore,  the  demurrer,  which  extended  to  the 
commi^ion,  covered  too  much.     TTiorpe  v.  Macauley,[a)     The  Earl  of 
Suffolk  v.  Greenlh)  Mitf  Treat.  149,  4th  edition. 

The  Vice-Chawcellor  : — In  The  Earl  of  Suffolk  y.  CfreeUy  the  bill 
seems  to  have  been  filed  for  a  discovery  and  also  to  perpetuate  the  testimony 
of  witnesses ;  and  the  court  held  the  objection  to  the  discovery  to  be  good ; 
but  overruled  the  demurrer,  on  the  ground  that  the  plaintiff  was  entitled  to 
perpetuate  the  testimony  of  the  witnesses :  and,  in  Thorpe  v.  Macaidey^  the 
court  gave  the  plaintiff  the  commission,  ^though  it  thought  that  there  was 
sufficient  ground  for  refusing  him  the  discovery.  These  cases  are  not  op- 
posed to  the  general  rule,  that,  where  a  bill  prays  any  thing  besides  relief,  if 


(•)  5  Madd.  SIS.  (Jb)  1  AUl.  450. 
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the  court  allows  the  demurrer  to  the  relief,  it  covers  erery  thing,  and  the  bill 
is  out  of  court[l] 

Now  this  bill  prays,  &c. — [His  Honor  here  read  the  prayer] — and,  for  the 
purpose  of  obtaining  that  relief,  it  represents  that  the  plaintiff  had  carried  on 
business,  in  Java,  in  co-partnership  with  a  gentleman  named  Ha8\v'ell ;  that 
Haswell  died  in  1838,  and,  shortly  afterwards,  the  plaintiff  stopped  payment : 
that,  in  March,  1839,  the  creditors  of  the  firm  entered  into  an  agreenoent  by 
which  they  agreed  to  sanction  the  plaintiff's  departure  for  England,  he  an- 

dertaking  to  act  as  their  agent  in  collecting  the  assets  of  the  firm  in 
[*344j     that  country :  *but  the  agreement  does  not  contain  any  stipulation 

that  the  creditors  should  not  sue  the  plaintiff.    Then,  towards  the 
end  of  the  bill,  there  is  on  allegation  that  the  defendant  pretends  that  there 
never  was  any  agreement  or  understanding,  between  the  plaintiff  and  the 
creditors,  that  the  creditors  or  any  of  them  should  suspend  any  proceeding 
which  they  might  be  entitled  to  take  against  the  plaintiff  for  the  recovery  of 
their  debts :  and  then  the  bill  charges  the  contrary  of  such  pretence  to  be 
true ;  and  that  there  was  a  distinct  understandingj  between  the  plaintiff  and 
the  creditors,  that  the  assets  which  might  be  recovered  in  pursuance  of  the 
agreement  or  authority  of  March,  1839,  should  be  divided  amongst  them 
rateably  and  in  proportion  to  their  debts,  and  without  any  preference ;  and 
that  the  plaintiff,  w*hile  acting  by  virtue  thereof,  should  not  be  sued  for  such 
last  mentioned  debts.    The  plaintiff,  therefore,  does  not  charge  that  there 
was  such  an  agreement,  but  only  that  there  was  such  an  understanding-; 
and,  therefore,  as  I  understand  him,  he  admits  that  there  was  no  such  agree- 
ment.   I  think,  therefore,  on  the  plaintiff's  own  showing,  that  this  demnrrer 
must  be  allowed. 


[1]  "  If  the  admission  or  discovery  of  a  fact  stated  in  the  bill«  or  ealled  for  by  the  ial 
[in  the  bill,]  cannot  aid  the  complainant  in  his  suit,  or  in  obtaining  the  relief  which  he  dai'flH^orto 
which  he  may  be  entitled  in  this  court,  or  elsewhere,  upon  the  case  made  by  his  bill,  the  ddendaat 
may  demur  to  the  discovery  of  such  immaterial  fact ;  or  he  may,  in  his  answer,  refuse  to  make 
the  discovery,  and  rely  upon  the  immateriality  of  the  fact  of  which  a  discovery  m  80il|ht   Bat 
where  the  complainant  is  not  entitled  either  to  discovery  or  reKef,  upon  the  whole  case  mm  staled  in 
the  bill,  the  defendant  should  demur  to  the  relief,  as  well  as  the  discovery.    And  he  cannot  by  de- 
mnrrinif  to  the  discovery  of  particular  facts,  compel  the  court  to  decide  the  whole  case,  as  upon  a 
general  demurrer  to  the  bill."    Walworth,  Ch.  Kuypert  v.  The  Ministers,  j-c.e/fA<  Dutch  Be' 
fomud  Church,  6  Paige,  673. 
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*L ANGLE  7  V,  Fisher. — Langley  v.  Overton.  [•345] 

1639  ;  S8Uk  NoT^mbar. — Impertinence  ;  Answer  to  a  Bill  of  Revivor. 

Ait«r  the  defendants  Iiad  answered  the  bill,  one  ef  the  plaintlffii  died  ;  upon  which  a  bill  of  revivor 
wmm  filed,  praying  that  the  defendants  might  answer  it!  The  defendants,  in  their  answer» 
admiited  the  right  to  revive,  and  stated  that,  since  answering  the  original  bill,  they  had  become 
bftnkmpt,  and  obtained  their  certifieates.     Held,  that  those  statements  were  not  impertinent. 

Afxsr  the  cause  of  Langley  v.  Fisher  had  been  set  down  for  hearing, 
oiie  of  the  male  plaintiffs  died,  and  one  of  the  female  plaintiffs  married :  in 
coaseqiienee  of  which  the  surviving  plaintiffs  in  the  suit,  together  with  the 
husband  of  the  female  plaintiff,  filed  a  bill  of  revivor  against  the  personal  re- 
presentative of  the  deceased  plaintiff  and  the  defendants  to  the  original  suit, 
staling  the  above  mentioned  facts,  and  praying  that  the  defendants  might 
answer  the  premises,  and  that  the  original  suit  and  the  proceedings  therein 
might  be  revived,  or  that  the  defendants  might  show  good  cause  to  the  con- 
trary. 

G.  D.  Fisher  and  N.  G.  Prideanx,  two  of  the  defendants  to  the  original  bill) 
put  in  a  joint  and  several  answer  to  the  bill  of  revivor,  in  which  they  admit- 
ted the  facts  stated  in  that  bill,  and  added  that,  shortly  before  they  put  in 
their  answer  to  the  original  bill,  a  Jiat  was  issued  against  Fisher,  under 
vbich  he  was  declared  a  bankrupt,  and  G.  Beard  and  G.  Fisher  were  ap- 
pointed assiji^nees  of  his  estate ;  that,  after  the  two  defendants  had  put  in  their 
answer  to  the  original  bill,  G.  D.  Fisher  obtained  his  certificate,  and  a  fiat 
issued  against  Prideaux,  under  which  he  was  declared  a  bankrupt,  and  F. 
G.  Prideaux  and  R.  M.  Williams  were  appointed  assignees  of  his  estate :  that 
IS.  G.  Prideaux  afterwards  obtained  his  certificate :  that  the  defendants  were 
advised  that,  by  their  bankruptcies,  the  proceedings  in  the  original 
suit  became  defective;  but,  nevertheless,  the  ^plaintiffs  in  that  suit,    ['346] 
did  not  file  any  supplemental  bill  for  the  purpose  of  making  the  de- 
fendants' assignees  parties  to  the  suit,  nor  had  they  made  the  assignees  de- 
fendants to  their  bill  of  revivor,  although  they  were  well  aware  that  the  de- 
fendants bad  become  bankrupt,  as  before  mentioned.    The  defendants  submit- 
ted that,  previous  to  the  marriage  of  the  female  plaintiff  and  to  the  death  of 
the  deceased  plaintiff,  the  suit  had  become  defective  by  the  bankruptcies  of  the 
defendants,  and  that  their  assignees  were  necessary  parties  to  the  original 
suit,  and  also  to  the  bill  of  revivor ;  and  they  prayed  the  same  benefit  of 
the  objection,  as  if  they  had  pleaded  it  in  bar  to  the  bill  of  revivor :  and 
they  insisted  on  their  bankruptcies  and  certificates,  and  on  the  6th  Geo. 
4th,  c.  16,  (to  amend  the  laws  relating  to  bankrupts,)  and  1st  and  2d  Will.  4, 
c  56,  (to  establish  a  court  in  bankruptcy,)  in  bar  to  the  bill  of  revivor,  and 
to  so  much  of  the  original  bill  as  sought  an  account  against  them  or  either  of 
them,  or  to  make  them  or  either  of  them  personally  liable  in  respect  of  the 
matters  in  the  original  bill  stated ;  and  they  prayed  the  same  benefit  of  the 
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matters  ther«>by  insisted  on,  as  if  they  had  pleaded  the  same  to  the  bill  of  re- 
vivor or  to  the  original  bill. 

The  plaintiffs  excepted,  for  impertinence,  to  all  the  passages  in  the  answer, 
except  those  in  which  the  facts  stated  in  the  bill  of  revivor  were  admitted : 
and,  the  Master  having  overruled  the  exceptions,  they  excepted  to  bia  re- 
port. 

Mr.  Knight  Bruce,  Mr.  O.  Richards  and  Mr.  Anderdon,  for  the  plain- 
tiffs : — The  bill  to  which  this  answer  has  been  put  in,  is  a  simple 
[*347]    bill  of  revivor :  the  sole  object  of  it  is  to  restore  *the  original  suit  to 
the  position  to  \vhich  it  stood  before  it  became  abated ;  and  theorder 
to  revive  was  obtained  before  the  answer  was  filed.    All  the  passages  com- 
prised in  the  exceptions  before  the  Master^  are  wholly  immaterial,  and  alto- 
gether foreign  to  the  office  of  an  answer  to  a  bill  of  revivor.    If  a  defendant 
disputes  the  plaintiff's  right  to  revive,  he  cannot  do  so  by  answer,  but  mast 
either  plead  or  demur.    The  mere  putting  in  of  an  answer,  is  an  admissioo 
of  the  right  to  revive.    In  Wagstaff  v.  jBryan,(a)  Sir  John  Leach,  Master  of 
the  Rolls,  says :  '<  the  question  is  whether  long  statements  introduced  for 
the  purpose  of  showing  that  there  has  been  irregularity  and  miscondnct  in 
the  proceedings  of  the  plaintiff  are  impertinent,  because  the  defendant  can 
have  no  advantage  of  them  with  reference  to  the  order  of  revivor,  which  is 
the  only  order  that  can  be  made  on  this  bill.    In  my  opinion  it  would  lead  to 
great  <  ppression,  if  a  defendant  were  at  liberty  to  introduce  into  his  answer, 
matter  of  which  he  can  have  no  advantage  with  reference  to  the  proceed- 
ing which  he  is  called  on  to  answer."    His  Honor   then  points  out  very 
pointedly,  the  principle  on  which  his  judgment  proceeds:  he  says:  "the 
principle  upon  which  I  proceed  is  that  nothing  ought  to  remain^  in  the 
answer,  except  that  which  is  called  for  by  the  bill,  or  would  be  material  to 
the  defence  with  reference  to  the  order  or  decree  which  may  be  made  on  the 
bill.f  1]    This  answer,  therefore  is  impertinent,  in  so  far  as  it  brings  forward  a 
case  which  can  have  no  effect  on  the  order  of  revivor."    In  DevofK^  v. 
MorriSy{b)  the  Lord  Chancellor  says :  the  sole  question  is  whether  the  pre- 
sent plaintiff  is  entitled  to  put  the  cause  in  a  proper  state  to  carry 
[•348J    on  the  decree."    In  this  *case  it  would  be.  to  be  carried  entoa 
decree.    "  I  am  of  opinion  that,  according  to  the  practice  of  the  cooit, 
he  IS  clearly  so  entitled  without  any  reference  to  the  merits  of  the  decree  or 
of  the  facts.    It  follows,  therefore,  that  all  the  statements  in  the  answer  as  fo 
such  facts,  proceedings  and  merits,  are  irrelevant.    If  the  proper  time  for 
making  the  defence  has  been  permitted  to  pass,  the  omission  cannot  be  sup- 
plied in  this  manner ;  and,  if  liew  matter  has  arisen,  varying  the  situation  of 
the  parties,  other  means  exist  of  bringing  it  forward ;  but  the  righ^  of  a  pwtf 
to  prosecute  the  decree,  and,  therefore,  to  do  what  is  necessary  for  that  pur- 

(a)  1  Rum.  &  Myl.  28.  (6)  1  Myl.  &  Cnxg,  313.  B-  895. 

[1]  Fide  Attomay  Otntrdly.  Fo9ttr,  2  Hare,  93. 
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pose,  cannot  depend  upon  the  merits  of  the  decree.''  No  issue  can  be  joined 
upon  any  thing  contained  in  this  answer ;  and  ait  the  statements  in  it  which 
are  comprised  in  the  exceptions,  are  wholly  irrelevant  to  the  object  of  thebill| 
that  is,  to  restore  the  suit  to  the  condition  in  which  it  was  before  the  abate- 
ment took  place ;  and,  consequently,  the  Master  ought  to  have  reported  evety 
one  of  those  statements  to  be  impertinent.[l] 

The  other  cases  cited,  were  Lewis  v.  Bridgman.{a)  Codrifigton  v.  Boul-' 
diickjjb)  Metcalfe  y.  Meiccdfe,{c)  and  Merrewether  v.  MeUish.{d) 

Mr.  Jcteob  and  Mr.  Puller^  appeared  for  the  defendants,  in  support  of  the 
Master's  report :  but 

The  Vice-chancellor,  without  hearing  them  said: — None  of  the  cases 
which  have  been  cited,  have  auy  application  to  the  question  vfinch  has  been 
raised  on  the  argument  of  these  exceptions. 

•The  rule  is  that,  if  a  plaintiff  files  a  bill  of  revivor,  and  the  de-  [•349] 
fenda^t  objects  to  his  right  to  revive  the  suit,  he  must  do  so  by  de- 
murrer, where  the  ground  of  objection  appears  on  the  face  of  the  bill ;  but,  if 
the  objection  is  founded  on  matter  extraneous  to  the  bill,  he  must  state  that 
matter  by  way  of  plea.  If  the  defendant  does  not  either  plead  or  demur  to 
the  bill  of  revivor,  an  order  to  revive  may  be  obtained,  as  of  course,  at  the 
exjHration  of  eight  days  after  appearance. 

In  this  case,  the  right  of  the  plaintiffs  to  revive  the  suit,  is  not  denied  by 

the  defendants :  but  what  the  defendants  mean  to  represent,  is  that  they  have 

become  bankrupt  and  haiK  obtained  their  certificates  since  putting  in  their 

answer  to  the  original  bill  ;[2]  and  that,  although  the  plaintiffs  are  entitled  to 

levive  the  suit,  yet  they  cannot  have  a  decree  against  the  defendants  in  the 

lame  form  as  they  might  have  had  if  there  had  been  no  such  bankruptcies 

and  certificates.    It  appears  too,  from  the  ofiice  copy  of  the  bill,  that  the  sub- 

pcena  which  it  prays  for,  is  one  which  requires  the  defendants  to  answer  the 

bill  of  revivor,  as  well  as  to  show  cause,  if  they  can,  why  the  suit  should  not 

be  revived.     These  defendants,  by  their  answer,  do  represent,  what  they 

bad  a  right  to  represent,  namely,  that  the  plaintiffs  cannot  have  a  decree 

made  against  them  in  the  same  form  as  it  might  have  been  made,  at  the  time 

when  they  put  in  their  answers  to  the  original  bill.    And,  though  it  is  true 

that  the  objection  might  have  been  stated  at  the  bar,  at  the  hearing ;  yet  I 

think  that  it  is  by  no  means  incumbent  on  defendants  who  are  called  on  to 

answer  a  bill  of  revivor,  to  omit  any  facts  which  materially  concern  the  de^ 

cree.    In  my  opinion,  the  defendants  to  such  a  bill,  in  case  they  are  required 

(«)  Aatd,  ToL  9,  p  465.         (b)  Ante,  vol.  5,  p.  S86.         (e)  1  Keen,  74.         (d)  13  Vee.  161. 

[1]  At  to  what  ii  iinpertinence  in  an  aniwer :  tee  Woodt  v:  Morrell,  1  Johni.  Ch.  Rep.  lOS. 
Am.  Ch.  Dig.  Pleading,  Answer,  VIII.  Prolixity  in  a  etatement  ia  not  impertinence,  though 
it  may  be  a  matter  for  coniideration  in  coeta.     Lowe  ▼.  WtiZtaifu,  3  Sim.  Sl  Stn.  574 

[9]  Bankruptcy,  lince  the  time  of  filing  the  original  bill  is  a  good  (ilea  to  the  bill ;  for,  as  Leach, 
y.  C.y  saysy  «  as  any  matter  which  arises  between  the  declaration  and  plea,  may  be  pleaded  at 
kw,  so,  matters  which  arise  between  the  bill  and  plea  may  be  pleaded  io  equity."  Tumtr  ▼.  its* 
Urnom,  1  Sim.  it  Sta.  3,  4,  n.  1. 
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to  answer  it,  have  the  same  right  as  all  other  defendants  have,  that 
[*350]    *is,  to  state,  in  their  answer,  such  facts  as  are  favorable  to  them,  as 

showing  that  the  same  decree  as  might  have  been  originally  laadei 
cannot  be  obtained  against  them ;  notwithstanding  those  facts  do  not  teod  to 
show  that  the  plaintiffs  are  not  entitled  to  revive  the  suit. 

My  opinion,  therefore,  is  that  th^  exceptioa  to  the  Master's  report  must  be 
overruled.[lJ 


Bannatyne  9.  LsADsa. 

1641 ;  18th,  19th,  90th,  2Sd,  23d,  and  24th  Janaaiy,  and  24th  Jane.— Aet  of  Bankruptcy ;  Fraods- 
lent  preference ;  Order  and  dispoeition. 

On  the  9th  of  May,  1831,  M.,  bein;  a  partner  with  R.  in  a  linen  manvf»ctory,  cold  and  sHifBcd 
hia  ihare  in  the  partijerihip  to  ]L  ;  but  M  beinjr  apprehensive  that  the  traneactioB,  if  made  {mfafie* 
would  caqte  a  run  on  certain  banks  in  which  he  wae  enga^d,  and  might  prevent  hia  beinf  re- 
elected for  the  borongh  of  A.,  which  he  then  represented,  the  dinolution  of  the  partnerahip  be- 
tween him  and  R.,  and  the  formation  of  the  new  partnerriiip  between  R.  and  L.  was,  at  bia  re- 
qaest»  wot  announced  in  the  Gazette  or  otherwise  made  pubtie,  until  the  3d  of  JantMry,  18& 
On  the  2d  of  that  month,  M<  stopped  payment,  and,  on  the  26th,  a  fiat  issued,  on  a  delit  incor* 
red  in  1830,  under  which  he  was  found  a  bankrupt    On  the  let  of  July,  18^1,  M  beinf  indebted 
on  bond,  to  the  trustees  of  his  son's  marriage  settlement,  assigned,  at  his  son's  request,  a  house 
and  fumUnre,  to  the  trustees,  as  a  security  for  the  bond  debt.    At  the  time  of  the  aasigoment, 
M.  was  in  soma  pecuniary  difficulties  arising  from  the  failure  of  stoek  transactiona  and  ether 
fpeeulatlons  in  which  he  had  been  engaged.    Held  that,  unde^all  eireumstanees  of  tbeeaaa» 
the  afsigument  was  not  a  fraudulent  conveyance,  by  M-,  with  iaten  to  defeat  or  delay  his  crs- 
ditors,  and,  therefore,  not  an  act  of  bankruptcy ;  and  that  his  share  in  the  linen  bnaineas  was  got 
in  liis  order  and  disposition  up  to  the  3d  of  January,  1632. 

In  and  prior  to  the  month  of  May,  1831,  John  Maberly  carried  on  the 
business  of  a  linen  manufacturer,  in  copartnership  with  John  Baker 
[*351]    Richards,  at  Aberdeen  *and  other  towns  in  Scotland,  and  in  Loodooi 
under  the  firm  of  Maberly  &  Co.    On  the  9th  of  May,  1S31,  Ma- 
berly sold  his  share  and  interest  in  the  business  and  the  property  belonging 
thereto,  to  the  defendant  John  Temple  Leader :  but,  being  apprehensiv^e  that 
the  transaction,  if  made  public,  might  be  prejudicial  to  his  return,  on  the  then 
expected  dissolution  of  Parliament,  for  the  borough  of  Abingdon,  which  he 
then  represented,  and  might  cause  a  run  on  certain  banks  in  Scotland  in 
which  he  was  engaged,  he  stipulated  that  the  name  of  the  firm  should  not  be 
changed  nor  the  transaction  be  publicly  announced,  until  after  the  31st  of 
December,  1831.    The  business  was  accordingly  carried  on  by  Richards  and 
Ijeader  under  the  old  firm,  but  without  any  interference  on  the  part  of  Ma- 
berly, until  the  3d  of  January,  1832.    On  that  day  the  dissolution  of  the  old 
partnership  and  the  formation  of  the  new  one,  were  advertised  in  the  Gazette : 
the  advertisement,  however,  was  dated  on  the  9th  of  May,  1831. 

{1}  Vide  1  Ra«.  dt  M.  99,  n.  1.    1  Keen,  60,  n.  3.    Attorney  Otneral  v.  FoHer,  9  Hare,  81. 
Wood$  T*  WoodM,  ante^  197, 917,  n. 
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On  the  1st  of  July,  1S31,  Maberly  being  indebted,  on  bond,  to  the  trustecsT 
of  his  son's  marriage  settlement,  in  the  sum  of  12,300/.,  and  being  possessed 
of  a  leasehold  house  and  furniture  in  the  Regent's  Park,  assigned  that  pro- 
perty, at  his  son's  request,  to  the  trustees,  in  trust  to  sell  and  apply  the  pro- 
ceeds in  satisfaction  of  the  debt,  and  to  pay  the  surplus,  if  any,  to  him. 

On  the  2eth  of  January,  1832,  hfiat  in  bankruptcy  issued  against  Maberly, 
nnder  which  he  was  declared  a  bankrupt.    The  petitioning  creditor's  debt 

was  contracted  in  1830. 

i 

The  bill  was  filed,  by  Maberly's  assignees,  for  the  purpose  of  set- 
ting aside  the  sale  to  Leader,  on  the  'ground  that  the  assignment  of    [*352] 
the  1st  of  July,  1831,  was  an  act  of  bankruptcy  within  the  third  sec- 
tion of  the  late  bankrupt  act,  (6  Geo.  4,  c.  16,)  and  that  the  property,  the  sub- 
ject of  the  sale,  was  in  Maberly's  order  and  disposition  at  the  time  of  his 
bankruptcy.(a) 

Mr.  /ocoft,  Mr.  Richards  and  Mr.  James  Russell,  appeared  for  the  plain- 
tiff. 

Mr.  Knight  Bruce,  Sir  William  Polletty  Mr.  Sharpe,  and  Mr.  Walford 
appeared  for  Leader :  and 

Mr.  Wigram  and  Mr*  Reynolds  for  the  other  defendants  who  claimed 
uader  J.  B.  Richards. 

The  cases  cited  were,  for  the  plaintiff,  Ryall  v.  Rmoles  :{b)  and,  for  the 
defendants,  Simpson  v.  Sikesj{c)  Flook  v.  Jones,{d)  Poland  v.  Glt/n,{e) 
Newton  v.  Chantler,{f)  Belcher  v.  Priilie,(g)  Fidgeon  V.  Sharp,{h)  Harts- 
horn  V.  Slodden^{i)  Morgan  v.  BrundrettJJc)  Atkinson  v.  BrindcLtl,(l)  Bax- 
ter V.  Priichardjijn)  Rust  r.  Cooper, {h)  Harwood  v.  Bartlett,{o)  and  Crosby 
V.  CroMcA.(p) 

•The  Vice-chancellor  r — In  this  case  a  bill  has  been  filed,    [*353] 
by  the  asjignees  of  John  Maberly,  a  bankrupt,  against  John  Temple 
Leader  and  other  parties,  under  the  following  circumstances.  * 

Before  and  iu  1825,  John  Maberly  carried  on  linen  manufactories  at  Aber- 
deen and  Montrose,  with  branch  establishments  at  Edinburgh,  Glasgow,  and 
Dundee,  and  in  Bread  street,  London,  under  the  firm  of  "  Maberly  &  Co.^'  At 
the  same  time,  he  carried  on  a  banking  business  at  Aberdeen  and  Moiltrose,  with 
branches  at  Edinburgh,  Glasgow,  and  Dundee,  and  in  Bread  street,  under 
the  firm  of  John  Muberly  &  Co.  He  carried  on  the  banking  business  till 
January,  1832,  when  he  became  bankrupt. 

On  the  12th  of  March,  1825,  articles  of  agreement  were  made  between 
John  Maberly  and  John  Baker  Richards,  whereby  Richards,  in  consideration 

(«)  For  a  more  detailed  itatement  of  the  faots  of  the  caee«  see  BamMt^e  ▼.  Ze«der,  ante,  p. 
330 ;  Belcher  t.  PriUie,  10  Bing.  408 ;  and  the  Vice-Chaneellor'a  jadgment  in  th&i  ease. 
(h)  1  Atk.  165 ;  and  1  Vex.  348.  (c)  6  M.  &  S.  295.  (d)  4  Biog.  20. 

(e>  4  Bing.  29,  note.  (/)  7  East,  138.  (g)  10  Bing.  408. 

{k)  1  Manh.  IM  (t)  2  Bo&  4b  Fol.  582.  (k)  5  Barn.  &  Add.  289. 

(I)  2  Binf .  N.  C,  225.  (m)  1  AdoL  &  £U.  456.  (n)  9  Cowp.  699. 

(e)  6  Bing.  N.  C.  61.  (p)  11  East,  256 ;  and  2  Camp.  N.  P.  C.  166. 
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pf  100,0002.,  was  admitted  a  partner,  for  a  moiety,  in  the  linen  business.  The 
partnership  was  to  continue  for  twenty-one  years ;  and  it  was  agreed  that 
deeds  should  be  executed  containing  a  provision  for  vesting  the  tcnemenU 
in  which  the  business  was  carrieil  on,  with  the  fixtures,  plant  engines  and 
machinery,  in  trustees,  for' the  benefit  of  the  partners,  according  to  their  inte 
rests  in  the  partnership.  Nothing  was  mentioned,  in  the  articles,  about  the 
name  of  the  partnership  firm ;  and,  in  fact,  the  business  was  carried  on  under 
the  name  of  Maberly  &  Co.  In  1829  certain  heritable  and  moveable  pro- 
perties in  Scotland,  constituting  all  or  the  greatest  part  of  the  property  in  the 
manufactories,  were  vested,  by  Scotch   conveyances,  in   James  William 

Freshfield  and  Robert  Langford,  as  trustees  for  Maberly  and  Richaids : 
[*354]    and,  *in  the  same  year,  a  lease  of  a  house,  No.  47,  in  Bread  street,  for 

thirty-four  years  and  upwards,  in  which  the  London  establishments  of 
the  linen  manufactories  and  banking  business  were  carried  on,  was  made  to 
Maberly  and  Richards.    A  part  of  the  house  used  by  Maberly  for  his  bankiof 
business,  was  let,  by  the  partnership,  to  him.    On  the  19th  of  December, 
1825,  an  indenture  of  that  date  was  made  between  John  Maberly  of  the  first 
part,  Robert  Langford  of  the  second  part,  and  William  Leader,  the  father  of 
the  defendant  John  Temple  Leader,  of  the  third  part,  which  recited  that,  on 
the  12th  of  the  then  instant  month,  Langford  advanced  lOfiOOl.  to  Maberly; 
and,  on  the  19th,  Langford  transferred,  into  Maberly's  name,  17,8001.  conaob 
and  15,0002.  reduced;  and  W.  Leader  transferred,   into  Maberly's  name, 
26,000/.  three  and  a  half  and  14,000/.  four  per  cent ;  and  Maberly  covenanted 
to  pay  and  transfer,  to  Langford  and  to  Leader  respectively,  the  money  and 
bank  annuities  so  lent,  and,  by  way  of  security,  to  mortgage  all  his  lands  io 
Addington  and  Croydon  (except  the  Springpark  estate)  and  his  leasehold 
tenements  in  Marylebone,  and  his  share  in  the  linen  business  of  Maberty  t 
Co.,  and  certain  policies  of  assurance  and  other  personal  estate.    W.  Lesder 
afterwards  lent,  to  Maberly,  two  other  sums,  one  of  12,000^  wbicb  vas 
secured  by  an  equitable  mortgage  of  Maberly's  leasehold  house  in  theB^^> 
Park  and  a  deposit  of  the  lease,  and  another  of  26,000/.  which  was  vcfaA 
by  bills  of  exchange. 

On  the  13th  of  January,  1828,  William  Leader  died,  having,  by  his  will 
appointed  John  Maslerman,  Colonel  William  Leader  Maberly,  the  son  « 

John  Maberly,  Edward  Temple  Booth  and  Robert  Langford,  •»» 
[•356]    executors ;  and  made  his  son,  the  defendant  John  Temple  Tieadcr, 

his  residuary  legatee,  who  thereby  became  entitled  to  the  debts  due 
to  his  father's  estate  from  J.  Maberly. 

In  1830  Robert  Langford  died.  On  the  7th  of  May,  1831,  John  Temple 
Iieader  attained  the  age  of  twenty-one  years.  He  had  not  been  brought  up  to 
mercantile  business,  but  had  been  educated  at  Oxford,  as  a  gentleman  com- 
moner at  Christ  church ;  and,  during  the  long  vacation,  made  tours  in  Fnoee, 
Norway  and  Ireland,  for  pleasure  and  improvement  On  the  ^^^^ 
1831,  John  Maberly,  John  Baker  Richards  and  John  Temple  Leader  signed 
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the  memorandum  of  the  9th  of  May,  1831,  set  forth  in  the  bill  by  which  the 
partnership  between  Maberly  and  Richards  was  dissolved ;  and,  ixt  conside- 
ration  of  104,OOOA,  Maberl3r's  share  was  to  be  giv^n  up  to  Mr.  Leader. 
Maberly  was  no  longer  to  use  the  name  of  the  firm :  but  Messrs.  Richards 
and  Leader  consented  that  the  name  of  the  firm  should  not  be  changed,  nor 
the  n^tirement  of  Mr.  Maberly  published  in  the  Gazette,  till  the  31st  of  De- 
cember then  next.    This  arrangement  was  made  with  the  concurrence  of 
William  Leader's  surviving  executors.    The  debts  due  from  Maberly  to 
Leader's  estate,  were  considered  to  be  satisfied.    The  bills  of  exchange  for 
23,0002.  were  given  up,  and  the  sum  of  2S,600i.  was  paid  by  or  on  behalf  of 
John  Temple  Leader,  to  Maberly,  who  signed  a  receipt  for  it  dated  the  9th 
of  May,  1831.    The  arrangement  was  made  at  a  meeting  of  John  Temple 
Leader,  John  Masterman,  J.  Maberly,  Mr.  Richards,  Mr.  Freshfield,  jun., 
Mr.  Lancelot  Holland,  and  Mr.  Booth.    The  bill  charges  that,  before  the  3d 
of  January,  1832,  Mr.  Freshfield,  the  surviving  trustee  of  the  Scotch  proper- 
ty, had  no  notice  of  the  dissolution  of  the  partnership  between  Ma- 
berly  and  Richards.    That  charge,  however,  *is  expressly  disproved    [*366] 
by  Freshfield  in  his  answer  to  the  36th  interrogatory,  who  states 
that  the  exhibit  L.  was  delivered  to  him,  as  surviving  trustee  and  solicitor  for 
Mr.  Richards,  on  the  10th  of  May,  1831.    Freshfield,  jun.,  in  his  answer  to 
the  9^  interrogatory,  says  he  delivered  it  to  his  father  on  the  9th  of  May. 

The  effect  of  this  arrangement  was  to  leave  the  leasehold  house  in  the 
Regent's  Park  unincumbered  and  at  the  disposal  ol  Mr.  Maberly.  The 
arrangem^it  was  made  for  full  valuable  consideration,  deliberately  and  fairly. 
U  had  been  proposed  and  discussed  in  the  lifetime  of  William  Leader,  and 
was  matured  by  his  executors ;  and  there  is  nothing  to  impeadi  it.  The 
arrangement,  which,  at  first,  rested  in  agreement,  was  aftwwards  perSacted 
by  formal  conveyances ;  and  Mr.  Leader  and  the  parties  claiming  under  Mr.* 
Bichards,  during  the  years  1836,  1836,  1837  and  1838,  expended  nearly 
90,0(XW.  in  various  improvements  upon  the  worb  in  Scotland,  as  Edwards, 
who  was  examined  in  February,  1839,  proves  in  his  answer  to  the  18th  in* 
torc^tory. 

In  the  month  of  June,  1828,  Mr.  Maberly  was  indebted  to  his  son.  Colonel 
William  Leader  Maberly,  in  the  sum  of  12,3002. ;  for  which  he  gave  the 
Colonel  a  common  money  bond,  dated  the  28th  June,  1828,  payable  in 
twelve  months.    In  November,  1830,  Colonel  Maberly  married  Miss  Prittie. 
A  settlement  was  made  on  the  marriage,  by  indenture  dated  the  12th  of 
November,  1830,  by  which  the  bond  was  assigned  to  CMt>rge  Robert  Smith 
and  George  Ponsonby  Prittie,  upon  certain  trusts  declared  by  that  indenture. 
By  an  indenture  dated  the  1st  of  July,  1831,  made  between  John  Ma* 
berly  of  the  one  part,  and  Prittie  and  Smith  of  the  other  *part,  and    [*357] 
reciting  a  lease  for  a  term  of  years  of  the  house  in  the  Regent's  Park, 
SB  aasignnient  of  it  to  Maberly,  the  bond  and  the  marriage  settlement,  and 
that  Prittie  and  Smith  had  applied  to  Maberly  for  payment  of  the  12,300/.,  btft. 
Vol.  X.  27 
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it  not  being  convenient  to  him  to  comply  with  their  request,  he  had  agreed, 
as  a  further  securityi  to  assigti  the  house,  with  the  fixtures,  goods  and  fonii- 
ture  mentioned  in  the  schedule,  Maberly  assigned  the  house  for  the  residue 
of  the  teriUi  witli  the  furniture,  fixtures  and  things  in,  about  and  belonging 
to  the  house  which  were  mentioned  in  the  schedule,  to  Prittie  and  Smith, 
upon  trust  to  sell  and  satisfy  the  bond,  and  pay  the  surplus  of  die  proceeds, 
if  any,  to  Maberly,  and,  until  sale,  to  receive  the  rents  and  apply  them  in 
payment,  first,  of  the  interest  and  next  of  the  principal  due  on  the  bond. 
This  indenture  was  executed  by^llaberiy  on  the  1st  of  July,  1831. 

After  the  9th  of  May,  1831,  Ilfoberly  carried  on  his  business  of  a  banker, 
in  Jjondon,  till  the  2d  of  January,  1832,  when  he  stopped  payment  there,  and, 
in  Scotland,  till  a  few  days  after,  when  he  stopped  pajrment  there  also.    On 
the  3d  of  January,  1832,  the  first  public  announcement  of  the  dissolution  oi 
his  partnership  with  Richards,  was  made,  by  inserting,  in  the  London  Gazette 
of  that  day,  an  advertisement  of  the  9th  of  May,  1831 ;  and  circulars,  dated 
the  2d  of  January,  1832,  were  sent  to  the  Scotch  correspondents,  informiog 
them  of  the  dissolution,  and  that  the  business  of  linen  n^anufactureis  would 
be  carried  on  by  Richards  and  John  Temple  Leader,  under  the  firm  of  Rkb- 
ards  d^  Co.    On  the  26ih  of  January,  1832,  a  fiai  in  bankruptcy  was  issued 
against  Maberly,  upon  the  petition  of  Thomas  Peters,  on  a  debt 
[*358]    contracted  before  the  end  of  1830.    Under  *that  fiat  Maberly  was 
declared  a  bankrupt,  and  the  plaintiffs  were  appointed  his  assignees. 
The  plaintiffs  have  filed  their  bill  against  Mr.  Leader,  and  against  other 
parties  entitled  under  Mr.  Richards,  (who  is  dead,)  claiming,  in  effect,  to  be 
entitled  to  that  moiety  of  the  partnership  which  was  given  up  by  Mabedy  to 
Mr.  Leader,  and  to  have  accounts  taken  of  the  profits,  and  payment  made  to 
them ;  and  they  allege  that  they  are  entitled  to  relief  on  these  grounds ;  name- 
ly, thiU  the  execution  of  the  indenture  of  the  1st  of  July,  1831,  was  an  act  of 
bankruptcy ;  and  that,  up  to  the  3d  of  January,  1832.  Maberly,  W  consent 
of  Mr.  Leader,  was  the  reputed  owner,  and  had  the  possession,  order  and  dis- 
position of  the  share  taken,  by  Mr.  Leader,  imder  the  agreement  of  the  9th  of 
May,  1831.    lliese  propositions  are  stated,  several  times,  in  the  bill,  and  were 
contended  for,  by  tlie  plaintifis'  counsel,  in  argument  at  the  bar.    If  either  of 
them  fails,  the  plaintiffs  have  no  title  to  relief. 

It  is  said  that  the  execution  of  the  indenture  of  the  1st  of  July,  1831,  was 
an  act  of  bankruptcy,  because  it  was  a  fraudulent  grant  or  conveyance  of 
Maberly's  lands,  tenements,  goods  or  chattels,  within  the  meaning  of  the  3d 
section  of  the  6th  Geo.  4,  c.  16.  The  words  of  tlie  act  being :  ^'  that  if  any 
siKh  trader  shall  make,  or  cause  to  be  made,  either  within  this  realm  or  else- 
where, any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods  or  chattels,  or  make,  or  cause  to  be  made,  any  fraudulent  gift,  delivery 
or  transfer  of  any  of  his  goods  or  chattels,  every  such  trader  making,  or  caus- 
ing to  be  made,  any  of  the  acts,  deeds  or  matters  aforesaid,  with  in- 
[*3$9].   tent  to  defeat  or  delay  his  ^creditors,  shall  be  deemed  to.  have  there- 
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by  committed  an  act  <tf  bankruptcy.^    Now  it  90  happens  that  this  sec- 
tion has  received  a  construction  ii^  a  court  of  ia^xr,  which  I  see  no  ground 
for  disputing.    I  refer  to  the  case  of  Beldier  ▼.  PrittieJl^a)    There  the  pre* 
seat  i^aintiffii  brought  irwer  for  the  title  deeds  of  the  house  in  the  Hegent^s 
Park,  against  Mr.  Prittie  and  Mr.  Smith.    Most  of  the  facts  in  that  case  were 
the  same  as  the  facts  in  this  case,  but  all  of  them  were  not  precisely  the  s^une ; 
and,  therrfote,  the  decision  of  that  case  is  not  a  decision  of  this  case.    But  tlie 
law  laid  down  in  that  case,  is  the  law  which  must  be  applicable  to  the  present 
case,  namely,  that,  in  order  to  make  the  assignment  of  the  1st  of  July,  1831, 
an  act  of  bankruptcy,  it  must  be  shown  that  it  was  executed  by  Maberly  in 
contemplation  of  bankruptcy,  and  was  executed  by  him  spontaneously,  and 
not  as  yielding  to  the  solicitation  and  request  of  the  party  who  had  a  right  to 
demand  it  of  him.    The  plaintiff  expressly  charge  that  the  assignment  of 
the  Ist  of  July,  1831,  was  fraudulent  and  made  for  the  purpose  of  giving  CoI« 
onel  Maberly's  trustees  an  undue  and  unlawful  preference  over  Maberly^s 
other  creditors ;  and  that  a  letter  of  the  13th  of  June,  1831,  from  Maberly  to 
his  solicitor,  Mr.  Walford,  (which  was  proved  in  the  action,  and  has  been 
proved  in  this  cause,)  was  written  and  directions  for  the  assigment  were  given, 
by  Maberly,  voluntarily  and  of  his  own  accord,  and  without  any  previous 
demand  being  made.    Now  Maberly  has  been  examined  in  this  cause  and 
ays,  in  his  answer  to  the  fourth  interrogatory : ''  I  did  not  make  such  assign* 
ment  spontaneously.    William  Leader  Maberly  called  upon  me  at  my  house 
whea  1  was  ill.    He  stated  that  he  had  heard  from  Mr.  Masterman 
that  I  had  sold  my  ^interest  in  the  linen  concern,  and  that  various    [*360] 
securities  and  a  sum  of  money  had  been  transferred  and  paid  to  me ; 
and  ttieiefore,  he  particularly  requested  that  I  would  assign  oVer  the  Regent's 
Park  premises  to  his  wife's  trustees ;  and  he  wished  the  bond  to  be  dis- 
chaiged ;  and  he  added,  you  have  so  many  things  to  do  you  will  forget  it ; 
and  he  said  let  me  beg  of  you  to  go  immediately,  to*  Walford,  for  the  pturpose 
of  giving  him  directions  to  prepare  the  assignment.    I  promised  I  would  as 
soon  as  I  could  go  out ;  and  I  did,  accordingly,  give  Mr.  Walford  instruc- 
tions to  prepare  the  assignment."    And  so  he  did,  by  sending,  to  Walford, 
the  letter  of  the  I3th  of  June,  1831.    This  evidence  of  Mr.  John  Maberly  is 
confirmed  by  the  answer  of  Colonel  Maberly  to  the  12th  interrogatory.    Colo* 
nel  Maberly  says :  "  The  evening  befor^  mentioned  the  subject  to  my  father, 
a  conversation  took  place,  between  the  said  G.  R,  Smith  (one  of  the  tnistees  of 
the  Golonera  settlement)  and  myself,  as  to  the  propriety  of  my  father's  giving 
some  fctrflier  security  for  the  sum  of  12,300/.,  secured  by  the  bond,  in  conse- 
quence of  his  fHToperty  having  been  released  from  William  Leader's  claims 
upon  it ;  and  it  was  agreed  I  should  have  an  interview  with  my  father  the 
following  morning,  and  propose  to  him  to  give  us  a  security  upon  his  house 
and  fumiture  in  the  Regent's  Park,  as  we  considered  they  were  somewhere 
abont  thte  sum  secured  by  the  bond.    I  accordingly  saw  my  flitber  the  next 
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day  at  bia  house,  where  he  was  confined  to  his  bed  with  the  goat ;  and  then  I 
made  the  said  proposition  to  him.    Ha,  at  first',  hesitated  to  comply  with  it ; 
but,  upon  my  pressing  it,  and  stating  that  I  was  anxious  for  it  to  be  done,  as 
the  money  secured  by  the  bond  constituted  the  settlement  which  I  bad  made 
upon  my  wife^  he  acceded  to  the  application,  and,  at  my  request,  pro- 
['361]    mised  to  give  Mes^^  *Walford  directions  to  prepare  the  leqnisite 
instiuments."    This  is  also  confirmed  by  Mr.  O.  R.  Smith  in  his  an- 
swer to  the  12th  interrogatory.    That  gentleman,  after  stating  that  be  and 
Colonel  Maberley  agreed  that  the  Colonel  should  make  the  application  to  his 
father,  and  that  the  Colonel  re]x>rted  that  he  had  made  it,  says :  *'  I  repeated 
the  application  to  John  Maberly  afterwards.    We  were  then  both  memben  of 
the  House  of  Commons ;  and  we  were  in  the  almost  daily  habit  of  meeting; 
and  he  confirmed  the  consent  which  he  had  expressed  to  his  son."   And 
Mr.  Thomas  Walford,  in  his  answer  to  the  13th  interrogatory,  distiDctir 
proves  that,  in  consequence  of  tiie  note  of  the  13th  of  Jane,  he  waited  upon 
John  Mabeily,  and  afterwards  prepared  the  assignment  of  the  1st  of  July, 
1831.    From  this  evidence,  which  is  not  contradicted,  it  appears  that  the  as- 
signment was  not  voluntarily  made.    The  son,  with  the  concurrence  of  one 
of  his  trustees,  applied  to  the  father  when  he  was  ill,  and  pressed  him  to  make 
the  assignment ;  and  the  trustee  repeated  the  application.    This  was  moral 
pressure,  having  regard  to  the  relation  in  which  the  partiesstood  to  each  often 
The  assignment  was  not  made  hastily,  but  deliberately.    Mr.  Walfoid  says : 
<<  I  have  no  doubt  but  that  I  must  have  seen  the  said  John  Maberly  several 
times  (on  cross-examination,  he  says  two  or  three  times)  between  the  times  of 
my  first  receiving  his  instuctions  to  prepare  the  said  assignments,  and  his  ex- 
eeutioii  of  it ;  as  the  deed  was  not  executed  by  him  till  the  1st  of  July,  1831.'' 
Mr.  Maberly,  in  his  answer  to  the  fourth  interrogatory,  says :  ''  I  did  not  at  tbe 
time  of  executing  the  said  indenture  (meaning  the  assignment)  omtempbte 
bankruptcy ;  nor  did  I  execute  the  same  with  an  intention  to  defeat  or  ddaf 

any  of  my  creditors  in  obtaining  payment  of  the  debts  then  owing  by  ^ 
["^362]  me  to  them."  William  Masterman  and  *Mr.  Fresfafield,  jnn.  in  an- 
swer to  the  21st  interrogatory,  prove  tfiat  Maberly  was  in  very  g^ 
pecuniary  credit  in  the  months  of  May,  June,  and  July,  1831.  The  plaintifi 
allege  and  insist  that^  when  Maberly  executed  the  indenture  of  the  1st  (^  Jolj; 
1831,  he  was  in  embarrassed  circumstances,  and  would  have  it  inferred  that 
Maberly,  because  he  was  embarrassed,  contemplated  bankruptcy.  In  order  to 
make  out  the  embarrassment,  the  plaintifis  have  proved  the  refusal  to  pay  the 
two.bills  drawn  by  De  Silva ;  the  withdrawing  from  Masterman'Sandplaci^ 
in  Oxley's  hands  the  moneys  mentioned  in  the  plaintiffs  exhibits  13  a&d  1^ 
the  balance  sheeU  (exhibit  17,)  the  failure  of  the  Tetceira  loan,  and,  es- 
peeiaUy,  the  loss  incurred  by  the  speculation  in  the  French  funds.  Tk  Silva« 
bUls  were  presented  for  payment  on  the  11th  of  July,  when  special  reoscas 
were  given  in  tfiswer ;  which  f4>pear  on  the  exhibits  11  and  12.  From  wna 
Mr.  Freshfield,  jun.  says,  in  answer  to  the  30tli  interrrogatory,  it  appeal*  ^«^ 
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xrere  special  reasons  for  not  paying  the  bills,  and  that,  in  order  to  prevent 
foreign  attachment  by  the  bill  holders,  the  expedient  was  adopted,  on  the  11th 
or  I3th  of  July,  1831,  of  transferring  Maberly's  money  from  Masterman's  to 
Oxley's,  and  the  dispute  terminated  in  negotiation.    Ail  this  might  have 
been  fiuriy  done  by  an  unembarrassed  man,  and  certainly  does  not  prove 
either  contemplatioo  of  bankruptcy  or  embarrassment.    The  balance  sheets 
show  the  deficiency  to  have  been  less  on  the  30th  of  Jun^  1S31,  than  it  was 
on  the  30th  of  April,  or  on  the  1st  of  January.    As  to  the  Terceira  loan, 
nothing  is  said  about  it  in  the  amended  bill.    But,  from  a  passage  in  Mr. 
Leadei^s  answer,  it  seems  that  something  was  said  about  it  in  the  original  bill. 
Both  plaintifb  and  defendant,  however,  have  entered  into  evidence  respecting 
it,  and,  from  Easthope's  evidence,  it  appears  that,  on  the  9th  of  June, 
*1831,  it  had  in  Maberly's  judgment,  entirely  failed.    But  thought    [*363} 
it  failed  as  a  source  of  jMrc^t,  there  is  no  proof  that  Maberly  lost  by  it. 
As  to  the  speculation  in  the  French  funds,  it  appears,  from  the  Marquis  De 
la  Yalette^s  evidence,  that  Maberly  arrived  in  Paris  in  May,  1831,  and  was, 
in  June,  introduced,  by  the  Marquis,  to  Franchessin.    According  to  Weyer's 
evidence  and  the  contracts  A.  and  B.,   the  purchases  of  French  rentes  by 
Franchessin  for  Maberly,  were  made  on  the  3d  and  4th  of  June.    On  the 
6th  or  7th  of  Jane,  Maberly  returned  to'London.    On  the  10th  of  June,  there 
*  vas  a  continuation  which  was  before  Franchessin  could  have  received  Ma- 
berly's letter  of  the  Uth;    which  letter  directed  that  no  steps    should  he 
taken,  as  to  continuation,  till  Maberly  directed  what  he  thonght  best.    That 
continuation  made  by  Franchessin,  seems  to  have  been  without  Maberly's 
authority.     Maberly  in  his  answer  to  the  Sth  interrogatory,  states  that  he 
believes  it  was  so.    Maberly  then  wrote  the  letter  of  the  23d  of  June,  in  pur« 
suance  of  which  Franchessin  sold  the  rentes  on  the  25th,  at  a  lost  of  nearly 
18,000L    Before  the  29th  of  June,  Maberly  paid,  on  account  of  the^loss,  one 
sum  of  50002.,  and  another  of  4000/. ;  and,  on  the  29th  of  June,  he  gave  a 
bond,  to  Franchessin  and  the  Count  d'  Isbal,  for  8838/.,  to  be  paid  in  eighteen 
months  by  equal  monthly  instalments ;  and,  on  the  26th  of  July,  1831,  he  paid 
the  first  instalment    Applications  were  afterwards  made,  by  Jja  Yalette  to 
Maberly,  for  payment  of  the  instahnents  overdue,  but  without  success.    Ma- 
berly thought  Franchessin  had.  acted  wrongly.    What  happened  after  the  1st 
of  July,  is  of  little  importance.    Taking  the  evidence  in  the  strongest  way, 
the  utnu)st  that  it  can  amount  to,  is  that  Maberly .  felt  a  difficulty  in  paying 
88381.  on  the  29th  of  June.    But  so  little  ground  is  there  for  inferring 
from  that  circumstance,  that  Maberly   then  ^contemplated  bank-    [*364]. 
ntptcy,  that  La  Yalette  says  that,  on  his  second  journey  to  London 
00  the  27th  of  June,  he  found  Maberly  very  busily  engaged  on  the  stibject  of 
a  Belgian  loan,  the  treaty  for  which,  according  to  Mr.  Freshfield  junior's  an- 
swer to  the  2l8t  interrogatory,  was  going  on  in  November,  1831.    When  the 
time  for  advertising  the  dissolution  arrived,  Maberly  stniggled  to  have  it  post* 
poned.    He  was  anxions  to  go  on  as  he  had  done. 
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I  think  it  is  plain,  upon  all  the  evidence  taken  together,  that  Maberly  did 
not,  in  the  year  1831,  contemplate  bankruptcy,  but  meant  to  carry  on  his 
numerous  affairs,  and,  in  fact,  did  carry  them  on  as  he  had  formerly  done, 
till  the  beginning  of  1832,  excepting  only  the  linen  business ;  and,  more  es- 
pecially that  he  did  not  contemplate  bankniptcy  on  the  1st  of  July,  1831. 

As  to  order  and  disposition  under  the  72d  section  of  the  6  Geo.  4,  c-  16,  it 
IS  clear,  upon  the  evidence,  that  the  chuse  in  the  memorandum  of  the  9th  of 
May,  1831,  postponing  the  notice  of  the  dissolution  of  Maberly's  partnership 
with  Richards,  was  introduced  with  reference  to  his  connection  with  the  bo- 
rough of  Abingdon,  for  which  place,  as  Mr.  Graham  proves,  he  had  been 
chosen  member  in  April,  1831,  and  which  he  was  desirous  to  represent  again ; 
and  which,  for  that  purpose,  he  visited  in  September,  1831.    Though,  in  fact, 
the  linen  business  was  carried  on,  under  the  firm  of  Maberiy  &  Co.  till  the 
2d  of  January,  1832,  in  pursuance  of  that  clause,  it  is  proved  that,  after  the 
9th  of  May,  1831,  Maberly  did  not  interfere  in  the  linen  business,  and  did 
not  give  any  order  or  direction  as  to  the  management  of  it.    The  business 
was  carried  on  under  the  superintendence  of  Mr.  Richards.     Geo^ 
[•365]    Edwards,  a  witness  for  the  plaintiffs,  proves  that,  after  the  middle  'of 
1831,  the  practice  of  sending  a  weekly  statement  of  the  business  to 
Maberly,  was  discontinued.    The  reason  assigned  was  that  Maberly  took  no 
interest  it|  and  did  not  wish  to  see  it.     Edwards  does  not  believe  that  Ma- 
berly ever  came  to  the  counting  house  of  the  linen  establishment  after  the 
9th  of  May,  1831.    Upon  the  face  of  the  transaction  it  was  very  unUkely 
that  Maberly  would  interfere.     If  he  had  attempted  to  do  so,  he  would,  at 
once,  have  been  stopped  by  Mr.  Richards,  who  was  upon  the  spot,  though 
Mr.  Leader  was  absent    With  respect  to  the  property  vested  in  Mr.  Fresh- 
field,  Maberly  could  make  no  disposition  of  it  without  Freshfield's  co-opem- 
tion ;  and  Freshfield  had  notice  of  the  transaction  of  the  9th  of  May.    There- 
fore, I  do  not  see  what  order  and  disposition  Maberiy  had  of  the  share  sold 
to  Mr.  Leader.    The  utmost  that  it  could  have  amounted  to  was  this :  that, 
according  to  the  present  state  of  the  law  of  this  court,  he  might  have  received 
some  debts  from  debtors  to  the  firm  of  Maberly  &  Co.  who  had  no  notice  of 
the  dissolution.    But,  if  there  were  no  act  of  bankruptcy  on  the  1st  of  July, 
1831,  the  consideration  of  this  point  is  unnecessary. 

It  has  been  said^  however,  that,  at  all  events,  there  ought  to  be  an  inquiry 
or  an  issue ;  especially  because  the  facts  relating  to  the  dealings  with  Fran* 
chessin  were  not  before  the  jury  in  the  action  of  trover^  but  have  been  lately 
discovered.  The  action  was  commenced  in  Trinity  term,  1832,  and  judg- 
ment for  the  defendants  was  signed  on  the  1st  of  February,  1834.  The 
charge  in  the  bill  is  that,  in  or  about  May,  1837,  Franchessin,  for  the  first 
time,  applied  to  prove  under  the  fiat,  and  that  the  plaintiffs  had  not  nor  had 
either  of  them,  previously  to  Franche8Sin*s  applying  to  prove,  any  knowledge 
or  notice  of  the  speculations  in  the  French  funds.  Mr.  Gordon, 
[*366]    *in  answer  to  the  77th  interrogatory,  says  that  Franchessin  first 
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applied  to  prove  on  or  about  the  17th  of  Morchi  1837 ;   and,  in  answer 
to  the  78th  interrogatory,  says  that^  previously  to  the  application  by  Fran*- 
chessin  to  prove,  the  plaintiffs  had  not  obtained  any  accurate  knowledge  or 
notice  of  Maberly's  speculations  in  the  French  funds.     This  falls  very  far 
short  of  the  charge  in  the  bill.    And  what  was  the  real  truth  ?    Maberly,  in 
answer  to  the  8th  interrogatory,  says :  "  I  left  England  in  (be  early  part  of 
the  year  1832 ;  and,  I  believe,  before  the  month  of  April  in  that  ye»r,  the 
plaintiff  Alexander  Brymer  Belcher,  asked  me  if  there  was  not  a  large  debt 
dae,  to  some  French  persons,  for  stock  transactions.    I  said  yes  there  was ; 
and  he  replied  he  had  so  heard.    I  did  not  mention  it  to  the  other  plaintiffs 
or  either  of  them,  because  I  did  not  consider  it  a  legal  debt ;  and  I  did  not 
mention  it  to  Belcher,  till  he  asked  me  the  question,  for  the  same  reason. 
The  payment  of  the  9000/.  appears  in  my  banker's  book,  and  the  same  sum 
also  appears  in  my  account  relating  to  stock  transaction^  and  marked  with 
the  letter  C. ;  which  book  and  account  were  delivered  up  by  me  to,  and  are 
now,  as  I  believe,  in  the  possession  of  Belcher,  as  the  official  assignee."    The 
plaintiffs  therefore  (for  the  knowledge  of  one  is  the  knowledge  of  all,)  in  April, 
1832,  had  some  knowledge  of  these  Fieuch  speculations  which  they  might 
have  matured  into  full  information  by  examining  Maberly,  who  was  then  in 
England.     They  chose,  however,  without  further  inquiry,  to  bring  the  action 
of  trover.    That  failed,  and  then,  on  the  6th  of  December,  1837,  they  filed 
their  present  bill.     On  the  trial  of  the  action  Maberly  and  his  confidential 
clerk,  Edwin  Young  Bartley,  a  material  witness,  were  examined.    Since  then 
they  have  both  died.     The  laches  of  the  plaintiffs  has  made  it  im- 
possible to  have  any  further  inquiry  or  *an  issue  tried  in  a  fair  man-    [*367J 
ner ;  and,  upon  the  whole  of  the  case,  my  deliberate  judgment  is  that 
the  bill  should  be  dismissed  with  costs. 


Stillwell  V,  Mellersh. 


1839  ;  28th  November. — ^Practica ;  Vendor  and  Purchaeer ;  Sale  under  Decree  ;  Execntion  of 
Ccwveyance. 

The  oonveyance  of  an  estate  lold  under  the  decree,  had  been  iettled  by  the  Master,  and  one  of 
the  defendaata  wae  made  a  party,  but  refined  to  execute  it  The  conit  refoeed  an  application, 
by  the  purchaeer,  that  the  plaintiffii  ahonld  procure  the  defendant  to  execute  the  conveyance. 

An  estate,  in  the  proceeds  of  which  the  plaintiib  were  interested,  had  been 
sold  under  the  decree  in  the  cause ;  and  W.  Mellersh,  one  of  the  defendants, 
was  made  a  party  to  the  conveyance  to  the  purchaser,  which  had  been  set- 
tled by  the  Master.  Mellersh,  having  refused  to  execute  the  conveyance,  the 
purchaser  now  moved  that  the  plaintiffs  (some  of  whom  were  infants,  and 
others,  married  women)  might  be  ordered  to  procure  him  to  execute  it,  with- 
in ten  days  from  the  date  of  the  order  to  be  made  on  the  motion,  and  that  the 
costs  of  the  motion  might  be  paid  out  of  the  fund  in  the  cause. 
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Mr.  Jacob,  in  support  of  the  motion,  relied  on  the  following  passage  in  2d 
Smith's  Pract.  213 ;  <'  If  a  purchaser,  after  having  obtained  an  order  to  pay 
in  his  purchase  money  and  to  be  let  into  possession,  experiences  any  diffi- 
culty in  obtaining  possession  of  the  premises,  it  is  not  the  practice  for  the. 
purchaser  to  proceed  against  the  person  in  possession,  but  he  should  apply, 
to  the  vendor's  solicitor,  to  procure  possession  for  him;  and,  if  he  rrfuses,  he 
8houl4  serve  a  notice  of  motion  that  the  vendor  may  procure  possession  to 
be  delivered  to  him  within  a  given  time,  and  that  the  costs  of  the  application 
may  be  paid  by  him,  or  out  of  the  estate." 

Mr.  KnigfU  Bruce  and  Mr.  Shebbeare,  for  the  plaintiffii,  said  that  Mr. 
Smith  cited  no  authority  for  the  position  laid  down  by  him,  and  that 
[*368]    the  application  was  *  wholly  unprecedented  and  contrary  to  the  usual 
course  of  the  court. 

Mr.  Chandless,  for  J.  S.  Stillwell  one  of  the  defendants,  said  that  Mellersh 
had  parted  with  all  his  interest  in  the  estate,  and,  therefore,  his  execution  of 
the  conveyance  would  be  mere  surplusage. 

The  Vice-chancellor  : — ^I  do  not  think  that  it  is  unwise,  in  the  pur- 
chaser, to  ask  that  the  conveyance  may  be  executed  by  all  the  persons  whom 
the  Master  has  thought  to  be  proper  parties ;  for,  otherwise,  a  future  purcha* 
ser  might  object  to  the  title. 

In  this  case,  however,  the  notice  of  motion  asks,  not  iheiX  Mellersh,  who  is 
a  party  to  the  suit,  may  be  ordered  to  execute  the  conveyance ;  but  that  the 
plaintiffs,  some  of  whom  are  marrietl  women  and  others  infants,  may  be 
ordered  to  procure  his  execution  of  it  within  a  given  time.  The  case  put  by 
Mr.  Smith,  is  quite  different  from  the  present ;  and  I  have  no  recollection 
of  any  such  order  as  is  now  asked,  that  is,  that  the  plaintiff  may  procure 
another  party  to  the  suit  to  execute  a  conveyance,  having  been  ever  made 
by  the  court ;  but  it  seems  to  me  that  the  application  is  new  in  point  of 
form,  and  unreasonable  on  the  face  of  it :  and,  therefore,  I  shall  refuse  it  with 
co8ts.(a) 

(a)  The  porohuer  afterwards  made  a  similar  application  to  the  Lord  Chancellor*  except  thai 
the  notice  of  motion  concluded  thua :  **  or  that  euoh  other  order  may  be  made  aa  tha  oonrt  may 
think  proper  for  procnriDg  the  execution  of  the  oonFeyance." 

The  Lord  Chancellor  eaid  that  the  Vioe*ChaneeIh>r  was  right  in  refining  the  applmation  which 
had  been  made  to  him :  butt  in  coneeqaeaoe  of  the  oonclading  wordi  of  the  natioe»  hie  Lonfahip 
ordered  Mellenh  (who  had  been  senred  with  notice  of  the  motioa)  to  execute  the  ooBTeyaaee. 
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•Lee  r.  Shaw.  [•369] 

1839 :  38Ui  November.— New  Orden ;  Conitruction ;  Accounts  and  Inquiriet. 

The  Sth  order  of  May,  1839,  merely  enables  the  court  to  direct  sucli  inquiries  as  must  be  made 

prior  to  the  dieenssioB  of  the  question  in  the  cause,  but  not  to  prejudice  or  decide  that  question. 

Tbersfiire,  where  a  bill  is  filed  for  an  a«Q0«nt,  the  court  will  not,  under  the  5th  Mder»  direct  the 

meconak  to  be  taken. 

This  was  a  sait  for  the  administration  of  a  testator's  estate.  The  plaintiff 
was  the  residuary  legatee,  and  the  defendant  was  the  administrator,  cum  ies- 
tawnento  annexe,  of  the  deceased's  estate. 

The  plaintiff  now  moved,  under  the  6th  order  of  May,  1839,  for  a  reference 
to  the  Master  to  take  an  account  of  the  testator's  personal  estate  and  effects 
received  by  the  defendant,  or  which,  without  his  wilful  neglect  or  default, 
he  might  have  received,  and  also  of  the  testator's  funeral  and  testamentary 
expenses,  debts,  and  legacies ;  and  that  the  Master  might  be  directed  to  ad« 
vertise  for  creditors,  and  to  ascertain  the  residue  of  the  estate. 

'Mr.  Shadwellf  appeared  in  support  of  the  motion. 

Mr.  Andenhn,  for  the  defendant,  said  that  the  plaintiff  sought  to  obtaiUi 
by  motion,  an  order  to  the  same  effect  as  the  decree  which  ought  to  be  made 
at  the  hearing  of  the  cause :  that  the  object  contemplated  by  the  fifth  order 
was  not  to  supersede  the  hearing  of  the  cause ;  but  to  authorize  the  court  to 
direct  such  preliminary  inquiries  to  be  made  as  would  enaUe  the  court  to 
make  a  more  perfect  decree,  at  the  hearing,  than  it  could  otherwise  have 
made. 

Thb  Vicb-Chancbllor  : — ^1  understand  this  order  to  mean,  merely,  that 
where  there  are  preliminary  matters  which  must  be  ascertained  prior 
to  the  discussion  of  the  question  in  the  'cause,  the  court  may,  on    [^70] 
motioOi  direct  the  necessary  inquiries  to  be  made ;  but  it  cannot  de- 
cide or  prejudice  any  question  in  the  cause.    Therefore,  when  a  bill  is  filed 
for  an  account,  if  the  court,  under  this  fifth  order,  were  to  direct  the  account 
to  be  taken,  it  would  decide  the  question  in  the  cause,  which  can  not  be  done 
except  by  the  decree  at  the  hearing  of  the  cause.(a) 


Kerr  v.  Rew. 

1839  :  3d  December.— Dlnorery ;  Fleaduif ;  Partiea. 

The  deeUon  in  Irmmg  r.  TkampmMf  ante,  toL  9»  p.  17,  appvoved  of  by  the  Lord  Chmncellor. 


A  GENERAL  demuner  was  put  into  the  bill  in  this  case,  which  involved 
precisely  the  same  question  as  was  decided  in  Irving  v.  T^ompjon,  reported 
ante,  vol.  9.  p.  17. 

(e)  See  Siniktr  v.  DuUon,  ante, 388.    lT9phmn  t.  Lighthody,  1  Hare,  289] 

Vol.  X.  28 
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Mr.  Knighi  Bruce  and  Mr.  WiUeock  appeared  in  support  <tf  the  demur 
rer,  and  Mr.  O.  Richards  and  Mr.  Calvert^  in  support  of  the  bill. 

The  demurrer  was  allowed  without  argument,  it  being  the  tntenticm  of 
the  plaintiff  to  take  the  case,  by  way  of  appeal,  before  the  Lord  Chancellor. 

llie  appeal  was  heard  in  February,  1840 ;  and,  on  the  22d  of  that  month, 
the  order  allowing  the  demurrer,  was  affirmed.  His  Lordship,  at  the  oooclih 
ston  of  his  judgment,  said  that  the  Yice-Chancellor's  decision  in  Irving  t. 
Thompson^  was  conformable  to  principle  and  to  all  authority. 


[^371]  Gilbert  v.  Bennett. 

1839 ;  99Ui  Novemlwr.— Will ;  Cooitnietioii. 

TMtalor  f»T9  all  hit  piopwty  to  hk  wifa  uid  two  ochor  ponoao»  in  tniit  for  Uie  andemieiitioad 
parpoM,  iioiiMly»  to  f«y  the  ineome  to  bb  wifo  for  tho  education  and  lapport  of  his  children  bf 
her ;  and,  after  her  death,  the  property  to  be  divided  amooi^  hie  children :  and  he  gave  hie  farai- 
tore,  plate,  &c.,  to  hie  wife,  abeolutely.  Held  that  the  children  were  not  entitled  to  tbe  trost  pre- 
perty  on  their  (kther*!  death ;  bot  that  their  mother  wae  entitled  to  the  incomOt  for  her  life, 
■he  maiatainlnif  mad  odncaliaf  the  efaHdrea  ooft  of  iL 

J.  Bennett  made  his  will,  dated  the  28th  of  March,  1823^  in  die  fbllotring 
words : 

''  I,  John  Bennett,  of  Greenwich  in  the  county  of  Kent,  silyersmitb,  do 
give  and  bequeath,  unto  my  dear  wife,  Elizabeth  Sinnock  Beonere,  Mr. 
George  Smith,  wine  merchant,  of  Park  row,  Greenwich,  and  Mr.  George 
Sargent,  of  Battle  in  the  county  of  Sussex,  linen-draper,  in  trust,  all  my  free- 
holds, leaseholds,  funded  or  other  property,  whether  goods,  chattels,  stocks 
in  trade  or  other  of  what  kind  soever  it  may  be :  my  intention  being  to 
comprise,  in  this  bequest,  every  kind  of  property  that  I  may  die  poasnssed  of, 
leaving  to  her,  my  said  wife,  and  said  trustees  intrust  for  theundermeniim' 
ed  purpose^  viz.  to  pay  over  all  the  rents,  profits,  &c.,  arising  from  the 
leasehold  and  freehold  property,  unto  my  said  wife  for  the  education  and 
advancing  in  life  of  any  children  she  may  have  born  by  me,  and  also  to 
dispose  of  and  receive  all  my  personal  property,  of  what  kind  soever  it  may 
consist,  for  the  same  purpose,  and  likewise  for  the  income  and  maintenance ; 
but  none  of  my  said  freehold  or  leasehold  property  to  be  disposed  of  or  sold, 
but  the  income  arising  out  of  it  to  be  applied  as  above  to  their  maintenance 
and  support  and  the  advancement  in  life  and  support  of  my  child  or  chil- 
dren ;  and,  after  her  d^ath^  tl^e  whole  of  the  said  property  in  trust,  either 
freehold,  leasehold,  or  any^  other  property  of  mine  or  arising  out  of  the  man- 
agement of  this  trust,  to  be  divided  equally,  share  and  share  alike, 
[*372]  among  my  aaid  children  male  or  female,  share  and  share  alike,  *in 
equal  proportions :  but  it  is  my  will  that  whatever  furniture,  plate 
for  the  use  of  my  house,  not  being  part  of  my  stock  in  trade,  books,  furniture, 
china  or  other  things  being  for  the  use  or  ornament  of  my  dwelling  house, 
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be  my  said  wifi^'s  fi>r  her  own  use  end  benefit,  milyect  to  no  cootrol  cS  the 
said  trust  who  are  above  named  as  joined  with  her  for  the  preservative  of  ray 
other  property  for  my  children  after  her  decease :  and  further  that,  in  order 
to  discharge  my  said  trust  for  the  sums  of  money  received  annually  or  in  any 
way  for  rents  or  interest,  that  the  receipt  of  my  said  wife  in  her  own  hand- 
writing, and  that  only,  shall  be  a  discharge  for  them  from  liability  to  my 
said  child  or  children  for  the  sum  or  sums  of  money  so  received ;  and  my 
said  wife's  receipts  so  given  shall  be  considered  as  their  full  and  complete  dis* 
chargA  from  all  future  responsibility  for  the  sum  or  sams  so  named  in  it :  and 
further  it  shall  and  is  lawful  for  my  said  trust,  out  lof  any  and  every  part  of 
my  personal  property,  consisting  of  securities  for  money,  stock  in  trade,  the 
lease  of  my  house  1  reside  in,  book  debts  or  the  good  will  of  my  business, 
to  pay  pflfany  sum  or  sums  of  money  owing  by  me ;  and  further  to  borrow 
money  on  security  of  my  freehold  and  leasehold  property  to  pay  any  portion, 
or  secure  the  payment  of  any  portion  of  the  debts  I  may  owe  at  my  decease, 
should  the  disposal  of  the  above  stock  in  trade,  book  debts,  &c.,  be  insuffi- 
cient ;  but  not  to  borrow  money  on  the  said  leasehold  and  freehold  estates  for 
no  other  purpose  than  to  pay  the  said  debts  owing  at  my  decease." 

The  testator  died  in  February,  1S29,  leaving  his  wife  and  four  children  by 
her  surviving  him. 

The  bill  was  filed  by  one  of  the  testator's  daughters  and  her  hus- 
band, against  tho  widow  and  other  children  *and  the  question  was    ]*373] 
whether,  under  the  will,  the  children  became  absolutely  entitled  to  their 
father's  property  on  his  decease,  or  whether  the  widow  was  entitled  to 
the  income  of  it  for  her  life,  subject  to  her  maintaining  and  educating  the 
children  thereout. 

Mr.  Wigram  and  Mr.  Haldane,  for  the  plaintiffs,  said  that  the  testator  bad 
directed  that  the  whole  of  the  income  of  his  property  should  be  applied  for 
the  benefit  of  his  children,  and  that  he  did  not  intend  his  wife  to  take  any 
thing,  except  his  furniture  and  the  other  articles  specifically  bequeathed  to 
her:  that  the  whole  of  the  property  was  given,  to  her  and  two  other  personsi 
in  trust ;  which  excluded  her  from  taking  a  life  interest,  by  implication  (as 
it  would  be  contended  she  did)  under  the  words :  "  and  after  her  death." 
They  cited  Broad  v.  Bevan^{a)  and  Woods  v.  Woods.{b) 

Mr.  Knight  Bmce^  Mr.  Jacobs  Mr.  Koe^  Mr.  Heberden^  and  Mr.  Steere^ 
appeared  for  the  defendants :  but 

Thb  YicB-CHANcsLLoa,  without  hearing  them,  said,  that  the  judgment 
of  the  Lord  Chancellor  in  Woods  v.  WoodSy  was  in  favor  of  the  wife  taking 
in  this  c^ise :  and  that,  taking  the  whole  of  the  will  together,  it  would  be  ex  • 
traordinary  to  hold  that  the  children  alone  were  to  be  supported  out  of  the 
income  of  the  testator's  property  and  that  the  widow  was  to  take  no  part  of 
it ;  whereas  the  natural  construction  of  the  will  was  that  the  testator  intended 

* 

(41)  t  Rum.  511,  wdm^  (5)  1  MjrL  Sl  Ctm.  401. 

f 
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the  whole  of  the  income  to  be  paid  to  his  wifisy  for  her  life,  and-  to  im- 
pose on  her  the  buiden  of  maintaining  and  edocatinj^  the  children  out  of 


[*374]  'Strickland  r.  STatcKi.AND« 


lS89;3duMl4UiI>Mttinb6r.*-4ltat.3«i4  4WttL4»c.  106;  Htjr;  Muthftliias of  AMeta. 
Uwtor  Um  3  and  4  WUL  4,  e.  106,  ••  3,  an  heir  ta  whom  Undi  an  daTiaad  by  his  anoaaur,  taket 

them  as  derisee,  to  all  purposes ;  and,  thersfore,  the  pecoaiary  legatees  are  not  entitled  to  hare 

the  asMts  maishalled  as  agaio^l  hun. 


The  question  raised  on  the  argument  of  a  demurrer  in  this  case,  was  whe- 
ther the  pecimiary  legatees  of  the  testator  in  the  cause,  who  died  after  the 
31st  of  December,  1883,  were  entitled  to  assets  marshalled  as  against  the  de- 
fendant Sir  George  Strickland,  who  was  the  testator's  heir  at  law,  and  also 
the  devisee  of  his  estates  at  Easton  and  Righton  in  Yorkshire. 

Mr.  Knight  Bruce  and  Mr.  ShadweU^  in  support  of  the  demurrer,  ssid 
that  the  3  and  4  Will.  4,  c  106,  s.  3,  declared  expressly,  that,  when  any  land 
should  be  devised,  by  any  testator  dying  after  the  31st  of  December,  1833^  to 
his  heir,  the  devise  should  operate,  and  the  heir  should  take  as  devisee  and 
not  as  heir;(A)  and,  therefore,  the  declaration,  asked  by  the  bill,  that  Sir 
George  Strickland  took  the  estates  at  Easton  and  Righton  by  descent  and  not 
by  devise,  was  directly  contrary  to  the  act :  that  there  was  an  equal 
1*376]    intention  on  the  part  of  the  testator,  in  favor  of  the  devisee  and  *the 

(a)  See  Hainmefid  t.  JVeoms,  1  Swans.  35 ;  Bird ▼.  Huntdon,  9 Swans.  349;  and  BcHkdcy  ▼. 
Aetii6irni«,  ante,  vol.  6,  p.  613. 

<6)  "  And  be  it  ftirther  enacted  that,  whan  any  land  riiall  faaTe  been  devised  by  a^  laitator 
who  sbail  die  after  the  31st  day  of  December,  1S33,  to  the  heir  or  to  the  peiaon  who  shaO  be  (Jm 
heir  of  such  testator,  such  heir  shall  be  considered  to  haye  acquired  the  land  as  a  denMe,  sad  not 
by  descent ;  and.  when  any  land  diall  haye  been  limited,  by  any  assnrance  ezecnted  aAer  tbe  aid 
Slst  day  of  December,  1S33,  to  the  penon  or  to  the  hein  of  the  perK>n  who  shall  thereby  have  con- 
veyed tbe  same  land,  snob  penon  AmJI  be  considered  to  have  acqnired  the  same  as  «  po^disserbf 
▼irtne  of  such  asMirance,  and  shall  not  be  considered  to  be  entitled  thereto  as  his  ibmer  estate,  or 
part  thereof." 

[1]  Under  a  gift  by  a  testator  to  his  wife,  of  his  residuary  penonal  estate,  to  the  intent  that  dtt 
might  dispoee  of  the  same,  for  the  benefit  of  herwlf  and  their  children  In  such  manner  as  she  might 
deem  most  advantafsoas,  the  wife  does  not  take  an  absoloto  inteieet.  Wigram,  V.  C^  after  it- 
liniing  to  a  namber  of  aathorities,  says :  "  I  cannot  but  consider  these  autheritiee  as  raising  a  for- 
midable obstacle  to  the  pl«intiff*s  claim  to  an  absolute  interest  in  the  property  of  the  testator.  At 
the  same  time,  I  haye  no  hesitation  in  stating,  that  to  whateyer  extent  the  widow  or  family  of  Mr. 
R.  [the  testator]  may  have  an  intereet  In  his  estate,  after  satisfying  the  paramount  daime  of  credi- 
tors, tbe  court  wfl  not  depriye  llie  widow  of  the  honest  ezeiciie  of  the  discretion  which  the  tenttar 
hasveited  In  lMr,cr  tehm  its  asrisf anca  to  Inquire  into  or  to  sanction  any  rsasonable  arrangentalt 
which  she  may  desire  to  make.  Further  than  this  I  cannot  go  m  the  preeent  etale  of  the  ea»." 
Rmik€9  ▼.  Wardt  1  Hare,  445.  See  farther,  Hadaw  r.  Hadmo,  9  Sim.  438, 441,  n.  1 ;  Crtkett 
y.  CT9ei0ttt  1  Hare,  451»  stated  in  the  editor's  note  1  Keen,  86,  where  other  cases  on  the  subJMt 
are  mentioned 
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pecaniary  legatees ;  and,  consequently,  the  latter  were  not  entitled  to  have 
the  assets  marshalled,  as  against  Sir  George  Strickland,  who  must  be  con* 
sidered,  to  all  intents  and  purposes,  as  the  devisee  of  the  estates  at  Easton 
and  Righton.    Scoit  v.  Scotit{a)  Heme  v.  MeyrickJih)  (Hi/ion  v.  Burt.(c) 

Mr.  /aco6  and  Mr.  Sidebottom,  in  support  of  the  bill,  said  that  the  act  re- 
ferred to,  was  passed,  merely  for  the  amendment  of  the  law  of  inheritance ; 
that  it  did  not  provide  that  the  heir  should  take  as  devisee  for  all  purposes : 
and  that  the  rules  respecting  the  marshalling  of  assets  were  not  intended  to 
be  afiected  by  it :  that  the  3  and  4  Will.  4,  c.  104,  (to  render  freehold  and 
copyhold  estates  assets  for  the  payment  of  simple  contract  debts,)  was  passed 
on  the  same  day :  and  the  Legislature,  if  it  had  intended  to  make  any  altera- 
tion in  those  rules,  would  have  done  so  by  that  ^t.  Gtiltan  v.  Han- 
cock.{d) 

The  Vice-Chancellor  : — The  3d  section  of  3  and  4  Will.  4,  c.  106,  en- 
acts that  laud  devised  to  the  heir,  shall  be  considen^d  to  have  been  acquired 
by  him  as  devisee,  and  not  by  descent;  and  it  then  proceeds  to  declare  that, 
when  any  land  shall  have  been  limited,  by  any  assurance,  to  the  person  or 
the  heirs  of  the  person  who  shall  thereby  have  conveyed  it,  such  person  shall 
be  considered  to  have  acquired  the  land  as  a  purchaser  by  virtue  of  the  as- 
surance, and  shall  not  be  considered  as  entitled  thereto  as  his  former  estate 
or  part  thereof.  Consequently,  if  a  person  seised  of  land  by  descent 
ex  *parie  m<itema^  were  to  execute  a  conveyance  limiting  property  ['STC] 
to  the  use  of  himself  and  his  heirs,  he  would  be  considered  thence- 
forth as  taking  the  land  by  purchase,  and  the  course  of  descent  would  be 
altered.  I  can  not,  therefore,  but  think  that  Sir  George  Strickland  must  be 
considered  as  having  taken  the  estates  at  Easton  and  Righton,  as  devisee,  to 
all  intents  and  purposes. 

That  view  of  the  question  seems  to  me  to  be  strengthened  rather  than 
otherwise,  by  the  circumstance  that  the  3  and  4  Will.  4,  c.  104,  was  passed 
on  the  same  day  as  the  3  and  4  Will.  4,  c.  106 :  for  the  Legislature  seems  to 
have  taken  care  that  the  laws  respecting  inheritance,  should  not  be  altered, 
without,  at  the  same  time,  making  the  lands  of  deceased  debtors  assets  for 
payment  of  simple  contract,  as  well  as  specialty  debts. 

Demurrer  allowed. 

C«)  Amb.  383,  BlaAt*t  edit.        (&)  t  P.  \V.  SOL        <«)  Ibid  67S.        {d)  S  Atk.  434, 497,  430. 
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[•377]  *Newland8  v.  Paynter. 

1839 ;  dd  December. — Feme  CoTerte ;  Sepmmto  Ptapectjr. 

TedatQr  bequeathed  all  his  property  to  hit  daiighter>  (a  lingle  woman*)  in  terras  amonatinf  to  a 
gilt  to  her  for  her  separate  use,  and  appointed  her  mdt  executrix.  She  married  after  her  father*s 
death ;  and  a  sum  of  stock,  part  of  the  property  bequeaihed  to  her,  was  assigned  to  trustees,  in 
trust  for  her  separate  use,  for  life,  and>  if  she  survived  her  husband,  in  trust  for  her  nbsolotely. 
and  if  not,  then  in  trost  as  she  should  appoint  by  will,  and  tob}ect  thereto,  in  troM  for  her  fans- 
band :  but  the  aetUement  did  not  notice  any  other  part  of  the  property.  Hdd,  that  the  hnsbaad 
did  not  become  entitled  in  liis  marital  right,  to  the  property  remaining  unsettled,  bat  was  a  tmste* 
of  it  for  bis  wife  ;  and,  therefore,  it  could  n6t  be  taken  in  execution  onder  a  judgment  receverrd 
against  him. 

John  Peter  REiNA,by  his  will  dated  in  1833,  bequeathed  to  his  daughter, 
Mary  Sarah  Reina,  all  his  property  whatsoever,  and  appointed  her  sole  ex- 
ecutrix of  his  will ;  and  directed  that  any  property  he  might  have  given  or 
should  ^ve  to  her,  should  not  be  liable  to  the  interference  or  control  of  any 
person  or  husband  she  might  be  married  to,  or  liable  to  his  then  present  or 
future  debts,  but  that  her  receipt  alone  should  be  a  discharge  for  all  the 
money  or  effects  he  might  give  or  leave  to  her. 

Mary  Sarah  Reina  proved  her  father's  will ;  and,  shortly  afterwards,  mar 
ried  William  Newlands.  On  her  marriage,  a  settlement  was  made  of  6000/. 
bank  stock,  part  of  the  property  l)equeathed  to  her  by  her  father.  The  re- 
mainder of  that  property  consisted  of  a  leasehold  house  in  Southwark,  in 
which  she  and  her  husband  had  resided  ever  since  their  marriage,  and  of 
the  furniture,  plate  and  certain  other  articles  therein. 

The  defendant  Holmes  having  recovered  judgment  and  issued  execution 
in  an  action  brought  by  him  against  Mr.  Newlands,  the  bill  in  this  cause 
was  filed,  by  Mrs.  Newlands,  against  her  husband,  Holmes,  and  the 
[*378j  Sheriff  of  Surrey,  stating  the  facts  above  mentioned,  and  that  •the 
plaintiff  had  no  property  except  what  had  been  bequeathed  to  her  by 
her  father's  will,  or  had  been  purchased  by  her  out  of  the  income  of  that 
property ;  and  submitting  that  her  husband  was  a  trustee  of  the  house 
and  the  goods  and  chattels  therein,  for  her  separate  use ;  and  praying  for  an 
injunction  to  restrain  the  sheriff  from  seizing  the  house  and  the  goods  and 
chattels  therein,  under  the  writ. 

The  injunction  was  afterwards  granted,  and 

Mr.  Jacob  and  Mr.  Bethell^  for  the  defendant  Holmes,  now  moved  to  dis- 
solve it.  They  said  that  the  property  was  bequeathed  to  the  plaintiff  abso- 
lutely, and  that  she  was  appointed  executrix  of  the  will :  that  the  marriage 
(which  took  place  after  the  testator's  death)  vested  the  property  in  question 
absolutely  in  the  husband :  that  a  portion  of  the  property  bequeathed  by  the 
will,  was  settled  on  the  marriage,  but  no  stipulation  was  made  as  to  the  re- 
mainder of  it ;  and,  therefore,  the  presumption  was,  that  the  parties  intended 
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the  marital  right  to  prevail  as  to  all  the  property  except  that  portion  of  it 
which  was  comprised  in  the  settlement. 

Mr.  Knight  jBnictf  and  Mr.  James  Russell  appeared  for  the  plaintiff:  but 

Thb  Vice-chancellor  without  hearing  them,  said : — There  cannot,  I 
think,  be  any  doubt  that  the  plaintiff's  father  did  intend,  by  his  will,  to  create 
a  trust  for  the  separate  use  of  his  daughter,  as  to  the  property  which  he  be- 
queathed to  her,  although  he  has  not  expressed  that  intention  in  a  formal  and 
technical  manner :  and  I  apprehend  it  is  equi^ly  clear  that,  when  he 
*died  and  his  daughter  proved  his  will,  she  became  at  law,  the  absolute  [*379] 
owner  of  all  the  property  of  a  personal  nature  which  passed  by  his  will ; 
and  that,  when  she  married,  she  did,  at  law,  give  to  her  husband,  the  com- 
plete dominion  over  the  whole  of  that  property,  except  that  portion  of  it 
which  was  settled  on  the  marriage.  But  then  the  question  is  whether  a 
husband,  when  he  marries  a  woman  who  takes  personal  property  under  such 
a  beqoest  as  this,  does  not  subject  his  marital  rights  and  marital  powers  to 
that  trust  which  was  affixed  on  it  by  the  will.  I  cannot  but  think  that  the 
legal  rights  and  powers  which  the  husband,  in  such  a  case,  acquires  over  the 
property,  are  subjected  to  the  trust  affixed  on  it  by  the  will. 

The  settlement  of  the  5000/.  bank  stock,  which  was  made  on  the  marriage, 
is  not  a  settlement  of  it  to  the  separate  use  of  the  wife,  to  the  same  extent  as 
she  was  entitled  under  her  father's  will ;  but,  on  the  contrary,  it  is  a  reduction 
and  liaiitation  of  the  interest  which  she  had,  in  that  property,  under  the  will: 
/or  it  vests  the  stock  in  trustees,  in  trust  for  the  separate  use  of  the  wife  for 
her  life,  and,  if  she  survives  her  husband,  it  is  to  belong  to  her  absolutely  : 
but,  if  her  husband  survives  her,  then  she  is  to  have  only  a  testamentary 
power  of  disposition  over  it ;  and  so  much  as  she  may  not  so  dispose  of,  is  to 
go  to  her  husband.    It  is  quite  clear,  therefoie,  that  the  husband  is  let  in  to 
participafp,  for  his  own  benefit,  in  the  bank  stock,  to  the  prejudice  and  in 
derogation  of  the  right  and  interest  which  the  wife  had  in  it  under  her  father's 
will-     Where  a  husband,  by  virtue  of  his  marriage  settlement,  derives  an  in- 
terest in  a  portion  of  his  wife's  property,  but  gives  her  nothing  whatever  in  re- 
turn,  and  the  settlement  is  totally  silent  as  to  any  relinquishment,  by 
the  wife,  of  her  rights  *over  the  rest  of  her  property,  it  would  be  strange    [*380] 
indeed  to  hold  that  the  husband,  under  such  circumstances,  became 
absolutely  entitled  to  all  his  wife's  property  not  comprised  in  the  settlement. 

My  opinion  is,  taking  the  will  and  the  settlement  together,  that  the  hus- 
band, as  to  any  right  or  interest  which  he  has  acquired,  in  that  character, 
over  his  wife's  property,  is  a  trustee  for  her ;  and  that  the  leasehold  house 
and  the  goods  and  chattels  in  it,  are  not  seizable  in  equity,  although  they 
may  be  at  law,  under  the  execution  which  has  issued  against  the  husband ; 
and  the  motion  to  dissolve  the  ii^unctton,  must  be  refused.(a)[l] 

Mr.  Paynter  appeared  for  the  sheriff. 

(•)  See  4  Myl.  Sl  Cmg,  40a 

[I]  hofd  CottenbuBt  Deoember  5, 1S39»  diicharged  the  oiden  made  by  tbe  Vice-CheQcellor  ia 
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Harrison  v.  Borwell. 

1839 :  6th  December. — Evidence ;  Legtcj. 

Under  36  Geo.  3,  c  5S,  ■.  27,  a  copy  of  an  entry  in  the  ftamp  office  books,  of  payment  of  the  duty 

on  a  legacy,  ii  evidence  of  payment  of  the  legacy ;  but  the  eopy  miMt  be  provad  in  tba  aaal 

way. 

Ik  this  case,  the  plaintiff,  in  order  to  prove  that  the  testator  in  the  cause 
left  assets,  tendered,  in  evidcmoe,  a  copy  of  an  entry,  in  the  stamp  office 

thii  cause,  and  made  a  modified  order  restraining  the  sheriff  from  selling.    See  4  Myl.  dt  Cr.  413. 
His  Lordship,  January  23,  1840,  decidod  two  very  important  oases  as  to  the  rights  of  a  Aarned 
woman  over  property  given  or  fettled  to  ber  separata  use,  dmm  ssio.    TkUeU  t.  .Jrmstrs^f^*  and 
Searhorwgh  v.  Borman,  4  Myl.  db  Cr.  337,  407.    S.  C.  1  Beav.  1.    In  eonsaqoence  of  theaa  de- 
cisions, the  principal  case  was,  in  February  of  the  same  year,  again  moved  before  the  Lord  Chan- 
cellor ;  4  Myl.  dt  Cr.  414 ;  and  it  was  held,  that  perwnal  chattels  bequeathed  to  a  single  wooas 
for  her  separate  use,  but  without  the  intervention  of  any  trustee,  cannot  be  seised  in  exeentioB  If 
a  judgment  creditor  of  an  after  taken  husband :  and  it  is  to  be  observed  that  in  this  caaa  thore 
BO  clause  against  anticipation.    Mr.  Justice  Story  says  in  relation  to  this  sutgect*  2  Eqaity  Ji 
prudence,  i  1381 ;  *'  There  is  no  doubt  that  when,  from  the  terms  of  the  gift,  settlement  or  bequest, 
the  property  is  eipressly,  or  by  just  implication  designed  to  be  for  her  separate  and  exclusive  ose. 
(for  technical  words  are  not  necessary,;  the  intention  will  be  fully  acted  upon  ;  and  the  rights  and 
interests  of  the  wife  sedulously  protected  in  equity.    But  the  question  which  most  frequently  arises 
ii,  what  words  are  sufficiently  ezpresiive  of  such  a  purpose ;  for  the  purpose  must  clearly  appear 
beyond  any  reasonable  doubt ;  otherwise  the  husband  will  retain  his  oidmary,  legal  and  marital 
righti  over  it"    In  a  subsequent  pasMge  {§  1384)  he  says :  "  A  distinction  was  ibnaeriy  taken 
between  the  case  of  a  gift  or  bequest  to  an  unmarried  woman  generally,  and  not  in  the  contempla- 
tion of  an  immediate  marriage,  or  as  a  provision  for  that  event.     For,  it  was  said,  that  if  a  ipii  or 
bequest  should  be  made  to  an  unmarried  woman,  to  be  at  her  own  disposal,  oi4sr  hec  sole  and 
separate  use,  or  independent  of  her  husband,  the  title  would  vest  absolutely  in  her  as  owner;  and 
the  property  would  not,  npon  her  subsequent  marriage,  be  held  by  her  in  any  other  manner,  than 
her  other  abeolute  property ;  but  it  would  be  subject  to  the  marital  righti  of  her  husband.    Thii 
distinction  has,  however,  been  since  qualified,  if  not  entirely  oveiruled,  and  the  doctrine  seems  now 
well  established,  that  property  may  be  secured  to  an  unmanied  woman,  or  a  married  woman*  with 
a  clause  against  anticipation,  and  in  such  a  case  il  will  be  good  against  the  marital  ligbli  of  any 
future  husband.    And  the  same  doctrine  seems  to  be  appUcaUe  to  every  case,  where  property  is 
given  to  the  separate  use  of  a  woman,  whether  married  or  unmarried  at  the  time,  witkmit  mmy 
9ueh  elau9e  ;  for,  in  such  a  case,  if  no  other  agreement  is  made^between  the  parties,  the  ftiture 
husband  upon  his  marriage,  b  deemed  to  adopt  the  property  in  the  state  in  which  he  finds  it,  as 
her  separate  property,  and  he  is  bound,  in  equity,  not  to  disturb  it"    So,  in  SkirUy  v.  SkirUy,  9 
Paige,  364,  Mr.  Chancellor  Walworth,  referring  to  the  case,  4  Myl.  db  Cr.  408»  said ;  «*  That 
where  perMual  chattels  were  bequeathed  to  a /fine  covert  for  her  separate  use,  or  were  bequeathed 
to  a  single  woman  free  from  the  control  of  her  future  husband,  the  Court  of  Chancery  would  pro- 
tect her  interest  therein  against  the  crsditori  of  her  husband,  aHhougfa  no  trustee  was  named  in  the 
will  of  the  testator  to  hold  them  for  her  separate  ose.    But  that  where  they  were  beqneathed  to 
her  generally,  without  any  such  restrictk>n,  and  had  been  reduced  to  possesnen  by  the  huihaad 
with  her  consent,  they  became  his  property  in  equity  as  well  as  at  law."    In  LangUn  v.  Hertmh 
1  Hare,  560,  Wigram,  Vice-Chancellor,  said :  "  The  general  rule  of  law  certainly  is,  that  a  judg- 
ment creditor  can  take  in  execution  that  which  belongs  to  his  debtor,  but  cannot  take  the  proper- 
ty of  other  perMns,  although  it  may  be  in  the  posMssion  of  the  debtor  as  trustee.    I  do  not  under- 
stand that  it  was  argued,  that  a  judgment  creditor  can  take  in  execution  property  of  whieh  his 
debtor  was  merely  the  trustee.    And  when  this  court  has  once  established,  that  the  equitable  own- 
ership may  be  in  one  perKm,  and  the  legal  ownership  in  another,  the  court  must  inteipose  whers  it 
Is  necessary  to  protect  the  equitable  Ofwnership,  and  Ibr  that  purpose  I  am  ttol  awmie  that  the  oouit 
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books,  of  payment  of  Ihe  duty  on  a  legacy  given  by  the  testator.(a) 

*A  witness  depoaed  that  the  copy  was  made  and  signed  by  the    [*381] 

comptfoUer  of  stamps,  and  was  compared  by  him  with  the  original 

in  ttie  presence  of  the  witness,  and  that,  to  the  best  of  the  witness'  belief,  it 

^waa  a  true  copy. 

Mr.  Jacob,  for  the  defendant,  contended,  first,  that  the  document  produced 
was  not  evidence,  under  the  legacy  duty  act,  in  uy  case  except  that  speci- 
fied in  the  act :  secondly,  that  secondary  evidence  was  not  admissible,  unless 
it  was  shown  that  primary  evidence  coidd  not  be  procured,  which  had  not 
been  done  in  this  case ;  and,  thirdly,  that  in  no  case  was  a  copy  admissible, 
noless  it  was  proved  to  be  a  true  copy,  by  a  person  who  had  compared  it 
with  the  original. 

Mr.  Knight  Brttce^  for  the  plaintiff,  said  that  a  copy  of  the  entry  in  the 
stamp  office  books,  was  made  evidence  by  the  act :  that  those  books  were 
puUic  documents  belonging  to  the  crown,  which  the  officers  of  the  crown 
could  not  be  compelled  to  produce ;  and  that  the  comptroller  of  stamps,  like 
the  chirogmpher  of  fines,  was  the  proper  officer  to  make  copies  from  diem. 
Phill.  on  Evidence,  3d  edit.  338.  ' 

The  Yice-Chancellor  : — ^The  act  must,  I  think,  be  construed  to  mean 
that  a  copy  of  the  entry,  in  the  books  of  the  commissioners  of  stamps,  of 
payment  of  the  duty  on  a  legacy,  shall  be  evidence  of  that  fact  for  all  pur- 
poses. But,  as  there  is  nothing  in  the  act,  which  provides  that  a  copy 
irf'an  entry  in  those  books  made  by  a  particular  person,  shall  *be  evi-  [*382] 
dence  of  the  original,  the  copy  must  be  proved  in  the  regular  way, 
that  \s,  by  a  person  who  has  himself  compared  it  with  the  original.  This 
copy,  therefore,  is  not  evidence. 


Statute  of  LfinitatjoiiB ;  Pleading ;  Defendant 

A  deibodant  wlio  hae  answered,  cannot  have  the  benefit  of  the  statute  of  Umitationt,  at  the  hear- 
ing nnleai  he  has  iuiitod  on  it  in  hie  answer. 

Another  objection  taken,  by  Mr.  Jacobs  in  this  case,  was  that  the  plaintiff's 
demand  was  barred  by  the  statute  of  limitations. 

ever  refuaes  its  interpodtion.  I  may  refer  to  the  case  of  Newlandt  t.  Paymier,  as  one  of  the  latest 
leportad  instances  in  which  iti  protection  was  resorted  to,  and  in  which  Lord  Cottenham,  spplyang 
the  principle  agaiqst  a  jadgment  creditor  in  the  case  of  peraond  chattels,  (the  fumilure  of  a  boose,) 
in  the  most  distinct  terms  affirmed,  that  which  cannot  indeed  he  donbted  Is  the  law,  that  equitable 
prepcity  most  be  protected.  And  when  it  is  once  decided,  that  property  ostensibly  belonging  to  a 
debtor*  but  in  truth  held  by  him  in  trust  for  another,  is  to  be  protected,  the  question  hi  every  case 
most  be,  whether  the  equitable  interest  is  in  any  other  perMm  than  the  debtor.** 

(a)  By  the  27th  sect  of  36  Geo.  3,  c.  53,  (for  repealing  oertain  duties  on  legaeies  and  shues  of 
peisonal  estates,  and  for  granting  other  duties  thereon  in  certain  cases,)  it  is  enacted,  that  no  re* 
ceipt  for  any  legacy,  in  respect  whereof  any  duty  is  imposed  by  the  act,  shall  be  receiTed  in  evi- 
dence, unless  the  same  shall  be  stamped  as  required  by  the  act ;  and  that  no  evidence  whatsoever 
■hall  be  given  of  any  payment  of  such  legacy,  without  producing  such  receipt  duly  stamped  as 
aforesaid,  unless  the  actual  payment  of  the  duty  thereby  imposed,  shall  first  be  given  in  evidence  : 
provided  always,  that  a  copy  of  the  entry,  in  the  books  of  the  commissioners  of  stamps,  of  the 
payment  of  such  dutv,  shall  be  admitted  as  evidence  thereof. 
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Mr.  Knight  Brute  replied  that  a  defendant  conld  not  avail  himself  of  the 
stattttc,  unless  He  either  demurred  or  pleaded  to  the  KH,  or  claimed  the  bene- 
fit of  the  statute,  in  his  answer,  which  thci  defendant  had  not  done  in  the 
present  case. 

The  Vice- Chancellor  lield  the  rule  to  he  as  stated  hy  Mr.  Knigfat  Btw», 
and  said  that  the  reason  of  it  was  that  the  plaintiff  might  he  put  on  his  gaard, 
and  might  have  an  opportunity  of  discovering  something  which  would  avoid 
the  har  created  by  the  statute. 

Mr.  Oirdlesionej  Mr.  Purvis,  Mr.  James  Russell^  Mr.  Jeremy ^  Mr.  f  b&«r, 
and  Mr.  Benshdw  were  also  counsel  in  the  cause.[lj 


[*3S3]  *BURLCS  17.  POPPLEWELL. 

1839;  601  Deeember.-- Exeevtm ;  InjaoeUon. 

To  ftii  action  bnmghi  by  a  creditor  of  a  tottator,  tbo  ezoeoton  ploadod  the  decree  in  a  suit  lor  lis 
adinintatration  of  the  teitator*s  ttseta.  The  plea  was  held  to  bo  bad  in  law,  and  judgmeiit  wu 
given  for  the  plaintiff  at  law.  The  court  reetrained  him  from  enforcing  liis  jad^rment  againit 
the  testator's  asiets,  but  not  against  the  exeentors  pefaonallj. 

This  was  a  creditors'  suit,  and  the  usual  decree  had  been  made  in  it. 

The  executors  now  moved  for  an  injunction  to  restrain  Hall,  a  creditor  of 
the  testator,  from  enforcing  a  judgment  obtained  by  him  in  an  action  against 
them  for  the  recovery  of  his  debt.  The  executors,  instead  of  applying  for 
the  injunction  in  an  early  stage  of  the  action,  pleaded  the  decree  to  it ;  but 
the  plea  was  held  to  be  bad,  and,  thereupon,  judgment  was  giv^i  (or  the 
plaintiff  in  the  action. 

A  question  having  arisen  as  to  whether  the  form  of  the  judgment  was 
such  as  to  render  the  executors  liable  personally, 

Mr.  Jacobs  who  appeared  in  support  of  the  motion,  said  that  though  the 

judgment  did  not  affect  the  executors  immediately,  yet  it  might  do 

[*384]    80  ultimately  :(a)  that  the  execntoni  had  been  relying  on  the  decree, 

and  had  endeavored  to  avail  themselves  of  it  by  pleading  it  to  the 

[1]  The  defence  of  the  statute  of  limitations  must,  in  equity,  as  well  as  at  law,  be  presented,  by 
pleading,  in  the  firet  instance ;  either  by  plea  of  the  statute  or  by  alleging  it  in  the  answer ;  aod. 
(in  which  respect  there  is  a  difference  between  proceedings  at  law,  and  in  equity,)  if  the  objectioo 
is  apparent  on  the  face  of  the  bill  itself,  by  demurrer.  Monypenny  y.  Briatow,  2  Ruas.  &  M.  II"* 
PhaUp9  T.  Prevott,  4  Johns.Ch.  Rep.  215.  Hooie  t.  Peek,  6  Sim.  51 ;  Story's  Eq.  Plead.  ^  4^, 
751.  Crutehtrr.  Tr^ul,  5  Dana's  (Kentucky)  Rep.  82.  Whitney  v.  Whitney,  id.  331.  Jiitm- 
hert  T.  7Ae  Rector  ^  e/  Trtntfy  Church,  7  Paige,  195.  Dunlap  t.  Oibht,  4  Yerger's  (Tcoocs- 
see)  Rep.  94.    Am.  Ch.  Dig.  Limitations,  Statute  of,  VI. ;  Pleading ;  Demurrer,  II. 

(a)  Mr.  Williams,  in  his  TVeatise  on  the  Law  of  Exeentors,  toL  2,  p.  1223,  [a  nsefnl  work,  Lord 
Laagdale  saySf  1  Keen,  721, «  on  the  Law  of  Exeentors,"]  thus  points  out  the  oonrae  of  proceed- 
ing to  enforeo  a  judgment  obtained,  against  an  executor,  for  a  debt  due  from  the  testator;  '*  After 
the  plaintiff  has  obtained  a  judgment  against  an  executor,  de  honii  teatmtoriBf  there  are  two  modes 

enforcing  it :  first,  hy  fieri  facM  or  tcUrefitri  inquiry :  seoondf  by  an  action  of  debt  on  the  jodg- 
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aetioD,  Imt  the  plea  had  beon  held  to  be  bad ;  and,  although  it  was  bad  ia 
poiat  of  lav  only,  yet  the  coart  of  law  would  assume  thttt  the  executors  had 
had  aasetS)  and  had  either  eloigned  or  wasted  them ;  and  a  writ  of 
^scire  fkri  would  be  issued,  to  the  sheriff  to  levy  the  debt  de  bams  [*383] 
itstaimisy  0i  H  nan  de  banis  propriis  ;  and  the  executors  would  be 
imabie  to  protect  their  own  propwty  from  the  force  of  the  writ ;  tfiough^  so 
far  ffom  having  any  assets  of  the  testator,  his  debts  were  nuich  greater  than 
the  value  of  his  estate  at  the  time  of  his  death :  consequently^  the  case  fell 
vithin  the  principle  of  Brook  v.  Skinneri{a)  Dyer  v.  Keardejf^b)  and 
Fidden  v.  Fidden.{c) 

Mr.  Knighi  Bruce  (with  whom  was  Mr.  Koe)  appeared  for  Hall,  the 
jdaintiff  at  law,  and  admitted  that  he  intended  to  proceed  against  the  execu* 
tors  personally. 

The  YicE-CHi^NCELLOR :— In  Kent  v.  Piekeringy{d)  I  proceeded  on  what 
LiOrd  Eldon  is  rqx>rted  to  have  said  in  Broo/c  v.  Skinner j  namely,  that  where 
a  decree  has  been  made  in  a  suit  for  the  administration  of  a  deceased  debtor's 
estate,  if  the  plaintiff  at  law  recovers  a  judgment  de  bonis  tesitUoris,  this 
court  will  not  suffer  execution  to  be  taken  out  on  such  judgment ;  but  if  he 
recovers  de  bonis  tesiaioris  et  si  non^  de  bonis  propriiSf  the  court  cannot 
interpose  to  protect  the  executors  from  any  liability  to  which  they  may  have 
subjected  themselves.  The  rule  of  this  court  as  I  apprehend,  is  that,  if  the 
executor  does,  at  law,  so  manage  the  matter  as  to  make  himself  personally 
liable,  this  court  will  leave  him  to  be  dealt  with  at  law  as  the  court  of  law 

mcnt*  ■ogfesting  a  devastavit. — First,  u  to  proceeding;  hy  Juri  facias  or  scire  fieri  inquiry :  If  the 
iftusciff  Tetnnu,  af  he  may  do  if  he  pleasea,  not  only  nulla  bona,  but  also  a  devastavit,  to  a  fieri 
faeim»  da  hsnistestatoris  raed  out  on  a  judgment  obtained  against  an  executor,  the  plaintiff,  accord* 
ing  to  the  ancient  practice,  sued  out  ezeeutioa  immediately  against  the  defendant  by  e^ias  ad 
saUgfaeiendmm  at  fisri  facias  de  bams  proprOs  :  and  so  he  may,  it  should  appear,  at  this  day* 
And  it  seems  that  the  sherifi  runs  no  great  risk  by  returning  a  devastavit,  for  the  judgment  and 
no  sasets  to  be  ,found,  wilt  be  sufficient  evidence  of  a  devastavit  in  an  action  against  him  for  a 
fiUse  letnrn. 

"  Bat  if  the  Sheriff  returns  nulla  bana  generally,  without  also  returning  a  dstastaviif  the  ancient 
coone  was  to  issue  a  special  writ  for  the  sheriff  to  inquire  by  a  jury  whether  the  defendant  had 
wasted  any  of  the  goods  of  the  deceased ;  a^d  if  a  devastavit  were  fouud,  and  returned  by  the 
iheri^  a  scire  facias  issued  for  the  defendant  to  show  cause  why  the  plaintiff  should  not  havis  exc- 
cntioii  de  bonis  propriis;  to  which  scire  facias  the  defendant  might  appear,  and  plead.  But  now, 
for  tba  sake  of  expedition,  the  inquiry  and  scire  facias  an  made  out  in  one  writ,  which  is  called  a 
scire  JUri  inquiry  ;  reciting  the  judgment,  fieri  facias^  and  return  of  mUta  iea«,  and  after  sag* 
gesting  a  devastavit,  commanding  the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be  made  of 
the  goods  of  the  testator  or  intestate,  if,  &>c.,  and  if  not,  then,  if  it  shall  appear  by  inquisition,  that  the 
defendant  hath  wasted  the  goods  of  the  deceased,  to  give  notice,  to  the  defendant,  to  appear  in  court 
at  the  return  of  the  writ,  to  show  cause  why  the  plaintiff  ought  not  to  have  execution  de  bonis  pro- 
prHsm  But  the  most  usual  mode  of  proceeding  is  by  action  of  debt  on  the  judgment,  suggesting  a 
devamtaoiU  This  notion  may  b»  brought  upon  the  judgttent,  against  the  executor,  upon  a  bare 
suggestion  of  a  devastamt  witlwut  any  writ  otfi.  fa,  first  taken  out  upon  the  judgment.  The  action 
is,  in  form,  an  action  of  debt  in  the  debet  and  detinet,  and  the  judgment  »  de  bonis  propriis^  [Et 
vide,  Lee  v.  Park,  1  Keen,  721,  722.] 

{a)  2  Mer.  4S1,  note,      {b)  Ibid.  482,  note,      (r)  1  Sim.  St  Stu.  255      (<i)  Ante.  vol.  v.  p  569 
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wUl  peroiit  :[l]  but  tbia  court  will  noi  mffar  aay  jn^ment  tbftt  nmy  be 

covered  at  law,  to  interfere  with  its  own  decree. 
[*386]       *In  this  case,  I  think  that  the  escecotors^  instead  of  pleading  the 

decree  at  law,  ought  to  have  applied  at  once  for  an  injunction :  but, 
as  they  thought  &i  to  adopt  a  different  course,  the  plaintiff  at  law  is  entitled 
to  have  the  benefit  of  his  judgment  as  against  them ;  but  this  court  will  re- 
strain him  from  using  it  against  the  assets  of  the  testator ;  and,  there- 
fore, I  shall  grant  an  injunction  to  restrain  him  from  proceeding  against 
the  assets,  but  net  to  restrain  him  from  proceeding  again^  the  executors  per^ 
sonally.[2] 


Williams  v.  Owen.[3] 

ISaS ;  IStk  DtcemlM>^Moi<st|ee  ;  ConditloiMl  Stle. 

W«  ooiiveyttd  an  etUto  to  O.  abiolately»  u  in  punoance  of  a  sale :  and,  by  a  lepanle  tnatmnBilr 
O.  agreed  to  reconvey  the  property  on  W.,  repajring  the  eonndofation  m^ney  and  the  esqwDMi 
of  the  conveyance  (which  O.  had  paid)  within  a  ye4r ;  and  O.  was  at  tiia  option,  either  to  reUis 
the  Intermediate  rente,  or  to  be  paid  interest  The  agreement  bore  the  lame  date  and  parported 
te  be  executed  on  the  tame  day  ae  the  eonyeyaiice ;  but  that  iact  wae  not  admitted  in  the  anvwer, 
aad  there  wae  no  oTidenoe  o£  it.  A.  wea  an  attorney  and  prepared  the  conwyanee.  O.  paid 
the  expenaee  of  it,  and  was  immediately  let  into  poaseanon,  and  the  consideration  money  waa» 
very  nearly  the  fuU  value  of  the  estate. 

Heldfttevertheleai,  that  the  transaction  was  in  fact  a  mortgage,  and  that  VTs  heir,  was,  loa^aflfr 
the  year  had  expired,  entitled  to  redeem  the  estate. 

Bt  indentures  of  lease  and  release  of  the  13th  and  14th  of  June,  1821,  and 
by  a  finie,  Richard  Williams,  a  solicitor,  and  his  wife,  in  consideration  of  550{., 
paid  to  Williams  by  the  defendant,  conveyed  twelve  cottages  and  a  piece  of 
land  or  garden  ground,  situate  near  the  town  of  Carnarvon,  to  the  def^idant, 
who  was  a  grocer,  in  fee.  The  conveyance  was  absolute,  and  purported  to 
be  made  in  pursuance  of  a  contract  for  sale  of  the  premises.  The  65W.  was 
in  part  made  up  of  a  sum  of  200/.  due,  on  bond,  from  Williams  to 
f *387]  the  defendant.  *Upon  the  execution  of  the  conveyance,  tfie  defen- 
dant entered  into  the  possession  or  receipt  of  the  renis  and  pfofits  of 
the  premises.  By  articles  of  agreement  dated  the  same  14th  of  June,  made 
between  the  defendant  of  the  one  part,  and  Williams  and  his  wife  of  the  other 
part,  after  reciting  that  Williams  and  his  wife  had  that  day  executed  to  the 
defendant,  an  absolute  conve3^ance  of  the  fee  simple  and  inheritance  of  the 
premises,  in  consideration  of  660/.  paid  to  Williams  by  the  defendant,  and 
that,  upon  the  treaty  for  the  sale  of  the  premises,  it  was  mutually  agreed 
between  the  parties  that,  in  case  Williams,  his  heirs  or  assigns,  should  pay 

[1]  He  might  plead  a  false  plea  in  the  suit  at  law,  aad  thus  gam  tine  to  aMke  bis  eppikettsi 
to  a  court  of  equity.    Fielden  t.  Fulden,  1  Sim.  dt  Stu.  355 ;  1  Keen,  7S1 ;  3  Keen,  5,  a.  1. 

[3]  Vide  Let  y.  ParJc,  1  Keen,  715,  731.  It  is  remarkable  that  that  etse,  although  of  aa  eariiw 
date,  (1836,)  is  not  alluded  to  in  the  text. 

[3]  The  decree  in  this  ease  was  ivvemed  by- Lord  Cottenham,  C. 
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to  tbe  defeodont  Ibe  like  sum  of  6B0L  within  twelve  calendar  months  fiom 
that  day^  and  also  the  sum  of  13/.,  being  tbe  turn  laid  out  by  tbe  defenr 
dant  for  preparing  the  conveyance  of  the  piemises,  then  tbe  defendant 
'would  re-convey  the  premises  to  Williams^  his  heirs  or  assigns:  It  watf 
uritneesed  that,  in  ease  Williams,  his  heirs,  executors,  admioisdrators,  or  as- 
signs,  diould  pay  or  cause  to  be  paid|  to  the  drf^mdant,  the  sums  of  660/« 
and  131.  within  twelve  calendar  months  firom  tfie  date  of  the  agreementi 
tbea  the  defendant  for  himself,  his  heirs,  executors  and  administrators,  agreed 
that  he  would  reeonvey  the  premises  to  Williams,  his  heirs,  appointees  or 
aesi^s,  or  consent  that  the  conveyance  bearing  even  dale  with  the  agree- 
ment, might  be  cancelled  and  made  void  to  all  intents  and  purposes :  and  it 
was  further  agreed  that  the  defendant,  shonld  retain  the  r^ts  from  the  day 
ot  tbe  date  of  the  agreement  to  the  day  of  payment  of  the  650/.  instead  of 
interest,  provided  he  preferred  the  same  to  lawful  interest ;  that  the  rents 
should  be  dLfpoTtkmed  from  the  4th  of  August,  then  next,  and  received  from 
that  day,  by  the  defendant ;  and  the  defendant  engaged  that,  if  the  660/. 
was  paid  on  or  before  the  4th  of  August,  1822,  the  conveyance  should 
be  'cancelled,  and  the  premises  be  reconveyed  to  Williams  in  the    [*388] 
mamMT  before  mentioned. 

The  defendant,  in  his  answer,  said  he  believed  that  he  did  not  execute  the 
agreement  on  or  about  the  same  day  as  that  on  which  Williams  executed  the 
release ;  but,  on  what  day  in  particular,  he  could  not  set  forth,  except  that  he 
believed  he  executed  it  some  days  after  the  date  of  the  release ;  and  that  he 
could  not  set  forth  the  day  on  which  the  release  was  executed  by  Williams, 
or  the  day  on  which  he  himself  executed  the  agreement. 

In  August,  1824,  Williams  died,  intestate,  leaving  the  plaintiff,  who  was 
then  an  infant,  his  eldest  son  and  heir. 

The  bill  was  filed  within  a  few  days  after  the  plaintiff  attained  twenty-one, 
insisting  that  the  transaction  above  mentioned  was  intended,  by  the  parties, 
to  be  a  mortgage  and  not  a  sale,  and  praying  to  redeem  the  {NPemises.  The 
answer  insisted  that  the  transaction  was,  and  was  always  intended,  by  the 
parties,  to  be  an  absolute  conveyance  or  purchase. 

Two  surveyors,  who  were  examined  for  the  defendant,  deposed  that,  in 
the  yeax  1821,  the  feir  yearly  rent  of  the  cottages  was  60/.,  subject  to  deduc- 
tions (or  repairs  and  loss  of  rent  by  default  of  payment  of  rent  by  tbe  tenants, 
who  were  poor  laborers ;  and  that,  at  the  time  when  the  witneses  were  ex- 
amined, the  fair  yearly  rent  was  about  47/.,  subject  to  the  same  deductions ; 
and  that,  at  the  same  times,  the  values  of  the  premises,  to  be  sold,  were  648/. 
and  468/.  respectively.  Another  witness  for  the  defendant  deposed 
that,  in  1821,  the  'plaintiff's  father  gave  directions  to  John  Evans,  [*389] 
his  agent  or  attorney,  to  sell  or  to  contract  for  the  sale  of  the  premises, 
and  that  the  plaintiff's  father  prepared  the  conveyance  of  the  premises  to  the 
defendant,  and  that  fvans  perused  and  engrossed  the  deeds  on  the  part  of 
the  defendant 
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Mr.  Wakefield^  and  Mr.  Koe^  for  the  plaintiff,  cited  Manlave  r.  BaUla) 
Baker  v.  Wind,{b)  Sevier  v.  C/reemi>ajf.{c) 

Mr.  Knight  Bruce  and  Mr.  O.  RickardSy  for  the  defendant :  It  appeals, 
by  the  evidence,  that  660/.,  which  was  the  consideration  for  the  conveyance, 
very  closely  ap|»KMiched  the  full  value  of  the  property:  it  would  have  be«i 
imprudent,  therefore,  to  lend  so  large  a  ium,  on  a  mortgage.[i]    The  nniver' 
sal  practice  is  not  to  advance  more  than  two-thirds  of  the  value  of  the  mort- 
gaged estat&    Williams,  the  conveying  party,  was  an  attorney,  and  ptepaxed 
the  deeds :  he  must  have  known  how  the  transaction  was  to  bet^arried  into 
efiect,  supposing  that  it  was  intended  to  be  a  mortgage  and  not  a  sale.    The 
expenses  of  engrossing  the  deeds  and  all  the  other  expenses  of  the  traosactkniy 
were  paid  by  the  defendant,  except  that  the  grantor,  being  an  attorney,  pre- 
pared the  drafts  and  made  no  charge  for  them.    In  a  mortgage  transaction, 
the  mortgagee  never  pays  any  part  of  the  expense ;  but  the  whole  of  it  is 
borne  by  the  mortgagor.[l]    The  amount  of  the  money  paid,  the  foim  of  Che 
conveyance,  and  the  mode  of  paying  the  expenses,  are  all  in  favor  of 
[*390]    a  sale,  and  not  a  mortgage,  being  intended.    Besides,  the  party  *to 
whom  the  conveyance  was  made,  was  immediately  let  into  possession, 
aiid  has  continued  in  possession  ever  since :  in  short,  all  the  circumstances  of 
the  case  (by  which  questions  of  the  like  nature  have,  in  all  former  instances, 
been  decided,)  except  the  articles  of  agreement,  tend  to  show  that  a  sale  was 
intended.    The  question  then  is  whedier,  in  the  face  of  all  probabilif  y,  those 
articles  (which,  it  is  important  to  observe,  are  not  shown  to  have  been  exe- 
cuted at  the  same  time  as  the  deeds)  inevitably  stamp,  on  the  transaction,  the 
character  of  a  mortgage.    One  of  the  first  rules  in  construing  instruments,  is 
to  intend  that  the  parties  meant  what  is  legal :  but  the  plaintiff's  view  of  this 
case,  makes  the  whole  transaction  illegal  and  void,  and  makes  the  parties 
amenable  to  a  criminal  prosecution :  for,  by  the  agreement,  an  option  between 
rents  and  interest,  is  given  to  the  defendaa*,  which  makes  the  transaction 
usurious,  if  it  was  intended  to  be  a  loau.    Again,  on  the  face  of  these  articles, 
there  is  no  mutuality  or  reciprocitv  between  the  parties :  the  defendant  has 
not  the  remedies  for  compelling  payment  of  bis  money,  which  a  mortgagee 
usually  has.    Ensworih  v.  GriffUhs  ;{d)  Davis  v.  JTiomae  ,ie)  Ooodman 
v.  Oriersm  ,if)  Butler's  Notes  on  Co.  Litt.  205,  a,  note  96 ;  Mellwr  v.  Lees,ig) 
JFloffer  V.  Lavingiofi  ,ih)  FuUhorpe  v.  Foster ;{%)  Barrell  v.  &tbin3  ;{k) 
Hoioard  v.  Harris  ^l)  Coote  on  Mortgages,  28,  et  seq. 

(a)  2  Veni.  84.  (h)  I  Vex.  160.  (c)  19  Veik  413. 

(lO  5  Bio.  P.  C.  184,  Tomlyn'f  edit  (e)  1  Rum.  &.  Myl.  506.  (/)  2  Ball.  Sl  Be%tL  274. 

{g)  2  Atk.  494.  (A)  1  P.  W.  268.  ^0  1  Vera.  476. 

(At)  Ibid.  268.  (/)  Ibid.  33,  190. 

[1]  So,  it  was  the  opinion  of  eome  of  the  Judj^ea  of  the  Sapreme  Court  of  the  United  States,  that 
'<  excettive  inadequacy  of  price  would,  in  itself,  furnish  irresistible  proof  that  a  sale  could  not  hsvt 
been  intended.*'    Contoay's  Exe€Mt9r$,  ^.  r,  Aiexmnder,  7  Craneh,  218. 

[2J  Such  is  the  usual  coune  of  business  in  New  York. 
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We  anbmit  that  the  tfaasftction  in  question  was  not  a  OMMrtgage, 
bat  a  sale;  and  that,  under  the  articles  of  "agreement,  the  vendor  [*39I] 
was  entitled  to  repurchase  the  estate  within  a  given  time.  This  is  a 
case  in  which  parol  evidence  is  admissible ;  and,  at  all  events,  the  court  can* 
not  come  to  the  conclusion  that  the  transaction  was  a  mortgage,  without  fur- 
ther inquiry :  and  we  are  ready  to  submit  to  any  inquiry  that  the  court  may 
think  fit  to  direct. 

Mr.  \Vakefieldi  in  reply : — In  Davis  v.  Tkomas^  the  defendant,  having 
acquired  the  fee  in  September,  1820,  granted  a  lease  of  the  property,  to  the 
plaintiff,  in  January,  1821 ;  and  the  lease  contained  a  clause  of  repurchase. 
Thai  case,  therefore,  does  not  apply ;  as  it  was  a  clear  case  of  repurchase. 
Besides,  the  observations  of  Lord  Brougham,  C,  in  that  case,  seem  to  make 
against  the  defendant.    His  Lordship  says :  '^  Upon  the  other  question,  can 
I  reasonably  hold  that,  where  a  man  has  mortgaged  an  estate,  and,  two  years 
afterwards,  has  made  a  conveyance  of  that  estate  and  then  again,  three 
inontlis  subsequently,  upon  obtaining  a  lease  of  the  same  estate  from  the  pur- 
chaser, procures  to  be  endorsed,  uppn  that  lease,  by  way  of  indulgence,  a 
power  to  repurchase  the  property  on  certain  terms, — can  I  reasonably  hold 
that,  because  he  obtains  this  power  of  repurchase,  all  the  different  instru- 
ments form  parts  of  one  conveyance?''    His  Lordship,  therefore,  puts  his 
decision  on  the  ground  that  all  the  deeds  were  not  executed  at  the  same 
time.    Here  the  conveyance  and  the  agreement  were  both  executed  at  the 
same  time,  as  is  evident  from  the  date  and  also  from  the  language  of  the 
agreement ;  and  the  defendant,  in  his  answer,  does  not  positively  state  the 
contrary.    In  Enswarih  v.  Grifiiha,  the  mortgagee  agreed  to  seU  and  con- 
vey the  premises  to  the  mortgagor :  therefore,  it  was  a  clear  case  of 

repurchase.  In  this  case,  the  word  used  *in  the  agreement  is,  rectm-  ['392] 
vey.  The  case  of  Goodman  v.  Grierson  is  contrary  to  all  the  for- 
mer cases  in  which  a  coUatcq^  agreement  has  been  held  to  give,  to  the 
transaction,  the  character  of  a  mortgage :  for,  in  none  of  those  cases,  was 
there  are  any  mutuality  or  reciprocity ;  on  the  absence  of  which  Lord  Man- 
ners' judgment  is  founded.  The  cases  referred  to  by  Mr.  Butler,  do  not 
authorize  the  conclusion  which  he  draws  from  them. 

With  respect  to  the  valuations,  they  were  made  more  than  twenty  years 
after  the  transaction  took  place ;  and  they  do  not  include  the  garden  ground. 
The  circumstance  that  the  expenses  of  the  conveyance  were  paid  by'the 
grantee,  has  been  treated  as  immaterial  in  all  the  cases  in  which  the  question 
now  in  discussion,  has  arisen.  As  to  the  option  given,  to  the  defendant, 
between  rents  and  interest,  the  court  can  not  presume  that  the  defendant  will 
prefer  that  alternative  which  will  make  the  whole  transaction  void. 

The  Vice-Ciiancellor  : — The  agreement  to  redeem  need  not  be  made 
at  the  same  time  as  the  conveyance ;  as  appears  from  the  judgment  of  Sir 
W.  Grant,  M.  R.  :(a)  and,  if  that  decision  be  right,  I  am  bound  by  it, 


(a)  la  Sevier  t   Greenway, 
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and  I  do  not  see  how  I  can  avoid  deciding  that  the  plaintiff,  in  this  case, 
is  entitled   to  redeem   the  tenements  comprised   in  the  deed  of  Juatf 

1821.[1] 


[•393]  •Dover  v.  Gregory. 

1839 :  18th  December.-^WUl ;  Conntrttction ;  Cbaiga  of  DebU. 

Testator  expressed  an  intention  to  dispose  of  all  his  worldly  effects,  and  directed  aH  his  jost  debts 
and  funeral  expenses,  to  be  fiilly  discharged  6y  hi$  executor  thereinafter  named :  and,  after 
giving  soTeral  legacies,  he  deTised  all  bit  eepybold  lands,  to  his  ton  J.  A.,  and  left  aD  ftut  lest 
and  residiie  of  hb  esCaie  and  efibcts,  onlo  and  to  the  nao  of  hia  aom.  JdkxL  A.*  whon  he  theiiiiy 
appointed  sole  executor  and  reaidttaiy  legatee.  Held  that,  taking  the  whole  of  the  will  together, 
the  words  were  sufficient  to  pass  the  fee  in  the  copyholds,  and  to  charge  them  with  the  testatorV 
debts. 

John  A  yeb,  the  elder,  by  his  will  dated  the  28th  of  October,  1822,  after  de- 
claring his  intention  to  dispose  of  all  his  worldly  effects,  ordered  and  ordain- 
ed that  aUhisjusi  debts  and  funeral  expenses  and  the  charges  of  proving  his 
will,  should  be  fully  discharged  by  his  executor  thereinafter  named;  and, 
after  giving  several  pecuniary  legacies,  he  gave  and  devised  to  his  son,  John 
Ayer,  all  his  copyhold  lands  and  houses  at  Dunnington  and  Murton,  all 
which  said  copyhold  hereditaments  and  premises  had  been  duly  suneodered 
to  the  use  of  his  will :  and  he  gave  and  left  all  the  rest  and  residue  of  his  estate 
and  effects  whatsoever,  or  wheresoever,  or  of  what  nature  or  kind  «)ever, 
unto  and  to  the  use  of  his  said  son,  John  Ayer,  whom  he  thereby  appointed 
sole  executor  and  residuary  legatee. 

The  testator  died  in  August,  1824,  leaving  his  son  his  customary  heir. 
The  testator  was  npt  seised  of  any  real  estates  except  the  copyholds  men- 
tioned in  his  will  and  his  personal  estate  was  insufficient  to  pay  his  debts. 
John  Ayer  the  son  died  in  1836. 

The  bill  was  filed  by  a  creditor  of  John  Ayer  the  elder,  against  the  devisees 
and  incumbrancers  of  John  Ayer,  the  younger ;  and  the  question  was  whe- 
ther, by  the  will  of  John  Ayer  the  elder,  the  copyholds  were  charged  with 
the  payment  of  his  debts. 

Mr.  Jacob  and  Mr.  R.  Atkinson^  for  the  plaintiff:— It  is  admitted  that, 
where  a  testator  has  directed,  in  general  terms,  that  his  debts  shall 
[*394]    be  paid,  the  debts  are  'charged  upon  his  real  estates :  but  it  is  said 
that  that  is  not  so,  where,  as  in  this  case,  the  testator  has  directed 
his  debts  to  be  paid  by  his  executor.    In  HenveU  v.  Whiiak€r{a)  the  testa- 
tor conunenced  his  will  by  directing  that  all  his  just  debts  and  funeral  expen- 

(a)  3  Ross.  343. 

[1]  When  the  transaction  shall  be  deemed  a  mortgage*  or  conditional  sale,  see  farther,  1  Rvv. 
lb  Myl.  514.0.3,3.  Am.  Ch.  Dig.  Mortgage,  L  Raymond's  (Mwylaiid)  Ch.  Dig.  349,347.  As 
to  the  rule,  *'  once  a  mortgage,  always  a  mortgage,"  see  1  Russ.  Sl  Myl.  514.  n.  1.  Am.  Ch.  Dig. 
Mortgagee,  III. 
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should  be  fully  paid  and  satisfied  by  his  executor  theieinafter  named: 
aod  then,  after  giving  I^gfacies  and  an  annuity,  he  gave  all  his  real  and  per- 
sonal estate  to  his  nephew,  W.  Whitaker,  absolutely,  and  appointed  him  exe< 
cuior  of  his  will.    Now,  in  that  case  theiie  was  this  peculiarity,  namely,  that 
the  testator  expressed  that  the  property  given  to  his  ne|^w,  should  be  sub* 
ject  to  the  legacies  and  annuity,  omitting  the  debts.    The  Master  of  the 
Rolls  said  that,  where  a  testator  directs  that  all  his  debts  and  ftineral  expen- 
ses shall  be  fully  paid  by  his  executor  thereinafter  named,  it  must  be  intend* 
ed  that  he  had  then  fully  determined  who  that  executor  diould  be ;  and 
that  the  will  was  to  be  construed  as  if  he  bad  said :  "  I  direct  that  my  just 
debts  and  funeral  expenses  be  fully  paid  and  satisfied  by  my  nephew,  W. 
Whilaker,  whom  I  hereinafter  name  my  executor  f  and  that,  in  such  a  case, 
the  obligation  to  pay  the  testator's  debts  and  funeml  expenses^  would  be  a 
eondition  imposed  on  the  nephew,  to  be  satisfied  as  far  as  all  the  property 
which  he  derived  under  the  will,  would  extend.    In  a  note  to  that  case,  there 
is  an  extract,  from  the  R^istrar^  book,  of  Finch  v.  Ebaterskf/  ;(a)  in  whioh 
the  testator,  after  directing  all  his  debts  and  funeral  expenses,  to  the  value  of 
twenty  shillings  in  the  pound,  to  be  paid  by  his  executrix  thereinafter  named, 
gave  hts  real  and  personal  estate  to  his  wife,  for  her  life,  and  at  the  end 
thereof,  he  willed  that  they  should  be  divided,  by  her,  among  •  such 
of  his  children  as  should  be  then  living ;  and  he  af^inted  her  *ex-    [*396] 
ecntrix  of  his  will :  and  it  was  held  that  the  testator's  real  estates 
vere  charged  with  the  payment  of  his  debts  and  funeral  expenses.    It  is 
observable  that,  in  that  case,  only  a  life  interest  in  the  real  estates,  was  given 
to  the  wife,  and  the  fee  was  given  to  the  children :  but,  in  the  present  case, 
the  fee  is  given  to  the  son,  or,  if  it  is  not  given,  it  is  suffered  to  descend  to 
him ;  and  we  must  take  it  for  granted  that  the  testator  knew  that  his  son  was 
his  heir.    However,  it  would  be  difficult  to  hold,  in  this  case,  that  the  will 
does  not  give  the  fee  to  the  son :  for  the  testator  begins  his  will  with  deda- 
ring  his  intttition  to  dispose  of  the  whole  of  his  property ;  and  then,  after 
giving  all  the  residue  of  his  personal  estate  to  his  son,  he  appoints  him  the 
9oIe  residuary  legatee  of  his  will.    Those  words  wotild  be  surplusage  if  the 
testator  did  not  intend  his  son  to  take  something  else  under  them.    Besides, 
adirection  to  pay  debts,  is  al  waysan  indication  of  intention  that  the  party  should 
take  a  sufiicient  estate  to  pay  the  debts ;  which  he  would  not  do  if  alife  interest 
only  were  given  to  him ;  for  he  might  die  in  a  few*  weeks  after  the  testator* 
We  snbmit,  therefore,  that  John  Ayer,  the  son,  took  the  fee  in  the  copyholds, 
subject  to  the  payment  of  the  testatcn^s  debts.     Graves  v.  Grav€s,{b)  Mire- 
house  V.  Scaifey{c)  Bridgen  v.  Lander j(d)  Awbrey  v.  Middletenjlfi)  Alcock  v. 
SparhawkXf)  Barker  v.  The  Duke  of  Devonshirejljg\  WUce  v,  Wilcej{k) 

(a)  Ibid.  345,  nota.  (6)  Ante,  vol.  viU.  43.  (c)  2  Myl.  &  Cr.  695. 

(d)  3  Ran.  346,  note.  (e)  2  Eq.  Ab.  497.  (/)  3  Vera.  S38. 

{g)  3  Mer.  310.  {k)  7  Biog.  664. 
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Doe  V.  TofiM,{a)  Hordaer^  v.  Naslhib)  Piiman  t.  /Stwmajlfi)  Romalds  t. 

FeUham^d)  ShaUcro^s  v.  Findefhie)  Smith  t.  Cqfinif) 
f *396]  *The  Yics-Chanc£LIx>r  :— la  EbmeU  t.  Whitaker^  Sir  John 
Leach  held  that,  in  all  oases  whene  pxopertjr  is  girea  by  the  will,  to 
the  party  who  is  directed  to  pay  the  debts,  the  {aroperty  so  givm  is  charged  with 
that  whiich  the  party  is  directed  to  pay.[l]  I  was  one  of  the  counsel  in  that 
cause:  and  I  do  not'recollect  any  case  in  which  there  was  a  greater  spirit  of  hti- 
gation ;  and  I  have  no  doubt  ttiat,  if  the  decision  had  been  thought  wroog,  it 
wonld  have  been  aj^ealed  froin.[2] 

Mr.  Knight  Bruce  and  Mr.  Purvis^  for  some  of  the  defendants : — We 
humbly  submit  that  the  decision  in  Hmvdl  v.  WhUakert  is  emmeous : 
but  it  is  not  necessary  for  us  to  question  that  decisiim,  as  the  prasent  case  may 
be  decided  against  the  plaintifl^  without  impeachii^  the  authority  of  that  case. 

If  a  testator  at  the  commencement  of  his  will,  says,  *'I  direct  all  my  ddxts 
to  be  paid,"  without  more,  everything  that  he  subsequently  gives,  is  subject 
to  that  preliminary  charge :  but  that  is  not  the  case  where  he  directs  his 
debts  to  be  paid  in  a  particular  way,  or  by  a  particular  person,  as  by  his  ex- 
ecutor. PewM  V.  RMnSyijg)  is  the  case  which  points  out  the  distinction 
which  we  are  contending  for.  In  Warren  v.  Dav%es^(h)  it  was  decided  that 
a  direction  that  the  testator's  debts  should  be  paid  by  his  execut(Hrs,  does  not 
amount  to  a  charge  on  a  real  estate  devised  to  one  of  them.  The  case  of 
Waeae  v.  BBalingtan(i)  seems  to  bring  the  point  to  its  true  principle. 
There  the  decision  was  that,  where  a  testator  directs  hiscMits  and 
[*397]  funeral  expenses  to  be  paid  by  bis  ^executors,  it  is  prima  fadej  to  be 
considered  that  he  means  the  payment  to  be  made  by  them  out  of 
the  funds  which  come  to  their  hands  as  executors :  whether  he  intends  thai 
all  the  property  which  he  gives  to  his  executors,  shall  be  subject  to  the  pay- 
ment of  his  debts  and  legacies,  must  be  gadiered  from  the  whole  will.  That 
case,  therefore,  was  decided  on  a  princi[de  which  is  quite  inconsistent  with 
the  ground  on  which  HenveUr.  Whitaker  was  decided.  Why  is  a  direction 
to  do  that  which  is  the  duty  of  the  executor  to  do,  to  amount  to  a  charge  on 
an  estate  which  he  takes  as  a  ben^cial  devisee  ?  Sir  John  Lsach,  at  the 
conclusion  of  his  judgment  in  Waeee  v.  EkdingUm  says:  <<in  the  case  re- 
ferred to^  it  appeared  to  me  to  be  maniftst,  firom  the  whole  will,  that  die  tes- 
tator intended  to  subject  all  his  property  given  by  his  will  to  the  execu* 
tors,  to  the  payment  of  his  debts  and  funeral  expenses,    it  appears  to  me  in 


(«)  11  Eatt  946;  .    (6)  5T.  R.  716.  (e)  15 

(^  Torn.  iD  Riiii.418.  (e)  3  Vm.938.  (/)  9  H.  Black.  444. 

ig)  7  Yes.  909.  (A)  9  Myl.  9l  Keen,  49.  (0  3  Myl.  ^  Keen,  495. 

[1]  "  It  bi  clear  npon  the  authoritiee,  that  where  there  la  a  direction  in  the  w  U«  that  the  debts 
ahonld  be  paid  Iff  a  partievlar  peieon,  and  alterwarda  property  la  given  to  him,  he  t^fc^t  it 
mbjeet  to  the  payment"    Sngden,  Ld.  Qian. ;  Ltnphier  t.  Dt^ford^  1  Conn,  it  Law.,  904. 

[9]  See  alio  what  the  Vlce-ChanceUor  saya  in  regard  to  that  oaae,  in  QrQ9t9  t.  Or^m*^  8  Sim. 
54.    3  Raai.  348,  n.  1. 
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this  case,  to  be  equally  manifest  that  he  had  not  that  intention.''  His  HoncMr, 
therefore,  corrects  die  generality  of  the  language  used  by  him  in  HewveU 
T.  WkUakerj  and  states  that  tile  ground  on  which  he  decided  that  case,  was 
the  intention  of  the  testator,  collected  from  the  whole  of  his  will. 

If  the  testator  in  this  case  had  directed  his  debts,  &c.^  to  be  paid  by  his 
son,  John  Ayer,  then,  it  may  be  conceded  diat  the. debts  would  have  been 
charged  on  the  copyholds.    But  the  testator  does  not  mention  his  son's  name : 
he  mentions  the  character  without  the  name :  and  then  he  makes  a  separate 
and  distinct  devise,  of  all  his  copyhold  lands,  to  his  son  Joseph  Ayer,  with* 
out  mentioning  his  character  of  executor.    It  was  said  that  the  clause  by 
which  the  testator  appointed  his  son  his  residuary  legatee,  would  be  surplus- 
age, unless  it  was  held  to  pass  the  fee  in  copyholds.    The  expression, 
*^  residuary  ^legatee,"  has  no  meaning  except  as  applied  to  personal    [*398] 
estate :  it  is  very  commonly  found  in  wills ;  and  the  testator  used  it 
as  descriptive  of  what  he  had  done  by  giving  his  residuary  estate  to  his  sob. 
Mr.  Lofius  Wigram  for  some  of  the  defendants  who  w^re  incumbrancers 
on  the  estates  of  John  Ayer  the  younger : — The  decision  in  HewoM  v. 
WhitakeTj  must  be  considered  as  corrected  by  Sir  John  Leach,  in  Wasae  v. 
Heslingion.    The  utmost  however,  that  that  case  decides,  is  ttiat,  where  a 
testator  directs  his  estates  to  be  paid  by  his  executor,  and  the  executor  takes 
property  under  the  will,  an  obligation  is  imposed  on  him  to  pay  the  debts  to 
the  extent  of  that  property.    Here  the  son  did  not  take  more  than  a  life 
interest  in  the  copyholds,  under  the  will     He  took  the  fee  as  heir  to  his 
father.    If  he  had  not  been  heir,  be  would  not  have  taken  more  than  an 
estate  for  his  life ;  and  it  cannot  be  established,  upon  this  will,  that  his  father 
intended  him  to  take  any  greater  estate.    Henvell  v.   Whiiaker^  therefore, 
has  no  direct  application  to  this  case.    The  word  *^  effects"  in  the  introduc- 
tojy  clanse,  cannot  have  the  effect  of  passing  lands.    Camfield  v.  OUbert^a) 
It  is  b^ging  the  whole  question  to  say  that  the  son  takes  the  fee  in  the 
copyholds,  because  the  testator  has  charged  them  with  payment  of  his  debts. 
It  was  said  that  the  words  '<  residuary  l^atee,"  must  be  taken  out  of  their 
ordinary  meaning  and  applied  to  real  estate,  or  else  they  would  be  surplusage : 
but  it  may  be  asked  why  did  the  testator  insert  the  words, ''  by  my  execu- 
tor," in  the  direction  for  payment  of  his  debts,  except  for  the  purpose  of 
confining  the  payment  of  his  debts  to  his  personal  estate.    Those  words  are 
surplusage  unless  they  are  held  to  have  been  used  with  that  view. 

*Mr.  Simons  appeared  for  the  other  defendants.  [*399] 

The  Yice-Chancellor  : — ^I  perfectly  well  recollect  that  the  case 
oi Henvell  v.  Whiiaker,  was  ai^ed,  with  great  earnestness,  on  both  sides; 
and  I  must  say  that,  in  my  opinion,  the  decision  in  that  case  is  right. 

I  am  willing  that  this  will  should  be  construed  according  to  the  intention 
ot  the  testator.    First  of  all,  there  is  a  plain  intention  that  the  executor  should 


(d)  3  East,  516. 
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pay  the  debts,  and  the  fuaeral  e3q)eii8e8y< of  course :  and  it.  does  not  amount  to 
an  evidence  of  intention  that  b6  is  not  to  pay  the  debts,  because  he  is  to  pay 
the  funeral  expenses.  And,  as  the  testator  says :  ^<  I  order  and  ordain  that 
all  my  just  debts  and  funeral  expenses,  and  the  charges  oi  ][kroving  this  my 
will,  shall  be  fully  discharged,  by  my  executor  hereinafter  named,"  he  denotes 
an  intention  that  his  executor  should  pay  his  debts,  and  should  pay  than  b^ 
the  means  which  the  testator  has  supplied  him  with,  either  by  a  gift  of 
(iroperty  or  by  suffmng  it  to  descend. 

If  the  heir  had  been  a  stranger,  there  would  have  been  sufficient,  in  the 
wU!,  to  enable  him  to  take  the  fee.  There  is  im  intention  that  he  diould  pay 
the  debts ;  and  the  fact  that  the  testator  gives  the  copyholds  without  woida 
of  inheritance,  shows  that  he  meant  that  the  debts  should  be  paid  out  of  the 
copyholds.  The  court,  in  construing  a  will,  is  bound  to  give  a  meaning  to 
every  word,  if  it  can ;  and  not  to  reject  lany  word  as  being  surplusage,  if  it 
can  be  avotded^l]     1  admit  that  the  expression,  ^<  residuary  legatee,"  ordinsr 

rily,  would  apjdy  to  a  person  who  is  to  take  the  undisposed  of  per- 
[*400J    sonal  e8tate.[2]     But,  where  the  testator  has  given  all  the  rest  *and 

residue  of  hks  estate  and  effects  whatsoever  or  wheresoever,  or  of 
what  nature  or  kind  soever,  unto  and  to  ibe  use  of  his  son,  John  Ayer,  and 
then  says,  ^' whom  I  hereby  appoint  sole  executor  and  residuary  legatee  of 
this  my  will,"  those  words  may  be  fairly  construed  to  mean  that  he  intended 
his  son  should  take  all  his  property,  of  every  description,  which  he  had  not 
before  given. 

I  think  that  I  am  bound  by  the  ease  of  HmvM  v.  WhUaker^  to  hold  that 
the  debts  in  this  case  are  charged  on  the  copyhoId&[3J 


Lekox  v.  Lbnox. 


IBd9;  SMHh  Deeember.— Will;  Gonstractioii ;  Conditional  Beqnwt 

TMUtor  beqneathod  40001.  in  tratt  for  hii  dan|rhter,  (a  ringle  womain)  ibr  her  life,  ftr  her  M|pa« 
rate  hm,  independently  of  any  hniriiand  with  whom  ihe  might  inteimany,  and,  after  ber  deaUit 
in  trust  for  her  children,  and,  if  there  should  be  no  children,  then,  if  Me  9htndd  ntrvive  amy  &«<- 
hand  with  wham  9ht!  might  intermarry,  in  trust  for  her,  her  executors,  &c. ;  but  if  her  hoiband 
should  survive  her,  then  in  trust  as  she  should,  by  will,  appoint,  and,  in  default  of  appointment, 
in  trust  for  her  next  of  km,  as  if  she  had  died  intestate,  and  without  having  mairied.  Tlie 
daughter  died  a  spinster.  Held  thai  the  wovds :  **  if  my  danghler  shall  surviTe  any  hwliand 
with  whom  she  may  intermarry,"  were  words  of  condition  and  not  of  mere  limitation,  and,  con- 
sequently, the  residuary  legatees,  and  not  the  daughter's  executor,  became  entitled  to  the  40002. 
on  her  death. 

Samuel  Lenox,  by  his  will  dated  the  4th  of  April,  1835,  gave  the  sum  d 

[I]  Vide  04dU  ▼.  Woodford,  3  Myl.  Sl  Cr.  614,  and  n.  9,  ibid. 

(23  Vide /anus  ▼,  J«mes»  4  Paige.  117;  King  v.  iSlroi^,  9  Paiga,  94 ;  An.  Ch.  Dig.,  Dotm, 
III,  IV. 

[3]  Vide  Orav€0  v.  Oraveo,  8  Sim.  43 ;  Sands  v.  Champlin,  1  Story's  Rep.  376,  383.  3  Ram. 
348,  n.  1 ;  2  Myl.  dt  Cr  707,  n.  1 ;  709,  n.  3.    Braithwaite  v.  Bntain,  1  Keen,  206,  223,  n.  1. 
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40001.  to  tmstees,  in  trust  to  invest  it  in  Ae  usual  securities,  and  to  pay  fke 
dividends,  interest,  and  jrearly  produce  thereof  into  the  proper  hands  o[  his 
daughter,  Ann  Lenox,  during  her  life,  or  to  any  person  or  persons  whom  she 
riiould,  from  time  to  time,  by  note  or  writing  under  her  hand,  appoint  to  re- 
ceive the  same,  to  the  intent  thaVthe  said  dividends,  interest,  and 
yearly  produce  might  be  enjoyed  by  his  said  'daughter,  Ann  Lenox,  [MOl] 
during  her  life,  for  her  sole  and  separate  use,  independently  of  any 
husband  with  whom  she  might  intermarrt/ :  and  he  declared  that  his  said 
daughter  should  have  no  power  to  anticipate,  alien  or  assign  the  said  divi- 
d«ds,  interest,  and  yearly  produce,  or  any  part  thereof,  before  the  same 
should,  from  time  to  time,  become  due  and  payable ;  and  that,  immediately 
i^r  the  discease  of  his  said  daughter,  the  trust  fund  should  be  in  trust  for  all 
or  any  one  or  more  of  her  children^  grandchildren^  or  other  issue,  (such 
grandchildren  or  other  issue  to  be  born  in  her  lifetime)  as  she  should  at  any 
time,  or  from  time  to  time,  during  her  life,  by  any  deed  or  deeds,  to  be  exe- 
cuted by  her  in  the  presence  of  two  or  more  witnesses  aud  to  be  attested  by 
the  same  witnesses,  or  by  her  last  will  and  testament  or  any  codicil  or  codi- 
cils thereto  to  be  signed  and  published  by  her  in  the  presence  of  and  to  be 
attested  by  two  or  more  witnesses,  appoint,  and,  in  default  of  such  appoint- 
ment, in  trust  for  all  her  children,  if  there  should  be  more  than  one,  in  equal 
shares,  as  tenants  in  common,  their  i^espective  executors,  administrators  and 
assigns ;  and  in  case  any  one  or  more  of  the  said  children,  being  a  son  or 
sons,  should  die  under  that  age  without  having  been  married,(a)  then  as  to 
as  well  the  original  share  or  shares  of  the  said  trnst  fund  belonging  to  the 
child  or  children  respectively  who  should  so  die  as  aforesaid,  as  also  the  share 
or  shares  thereof  to  which  the  said  child  or  children  respectively  might  be- 
come entitled  under  that  trust,  in  trust  for  the  other  or  others  of  the  said  chil- 
dren^ and,  if  more  than  one,  to  take  as  aforesaid,  his,  her  or  their  executors, 
administrators  and  assigns,  or  in  case  there  should  be  only  one  child 
of  his  said  daughter,  *then  in  trust  for  such  only  child,  his  or  her  ex-  [*40S] 
eentors,  administrators  and  assigns ;  but  in  case  there  should  be  no 
child  of  his  said  daughter,  or  no  such  child  who,  being  a  son,  should  attain 
the  i^e  of  twenty-one  years  or  be  married,  then,  as  to  the  trust  fund,  if  his 
said  daughter  should  survive  any  husband  with  whom  she  might  intermarry, 
in  trust  for  his  daughter,  her  executors,  administrators  or  assigns,  for  her  and 
their  own  absolute  use  and  benefit ;  but  if  the  husband  of  his  said  daughter 
should  survive  her,  then  in  trust  for  such  person  or  persons.  Sec.,  as  she,  by 
her  last  will  and  testament  in  writing,  or  any  writing  in  the  nature  of  her 
last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be  respectively 
signed  and  published  by  her  in  the  presence  of  and  attested  by  two  of  more 
witnesses,  should,  notwithstanding  her  coverture,  appoint,  and,  in  default  of 
such  appointment,  in  trust  for  the  person  or  persons  who  at  her  decease  would 
have  become  entitled  thereto  under  the  statute  for  the  distribution  of  the 

(a)  The  above  ii  a  correct  copy  of  the  will,  aaset  forth  in  the  brieC 
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offects  of  intestates,  if  the  said  Ann  Lenox  had  died  possessed  theieof,  intes- 
tate, and  ioUhma  hamng  married  ;  provided  that,  notwithstanding  the  trusts 
and  provisions  thereinbefore  contained  in  favor  of  the  children,  grandchil- 
dren and  issue  of  the  said  Ann  Lenox,  it  should  be  lawful  for  her  at  any 
time,  or  from  time  to  time,  by  any  deed  ^  deeds  to  be  executed  by  her  in 
the  presence  of  and  to  be  attested  by  two  or  more  witnesses,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  in  the  nature  of  her  last  will 
and  testament,  or  any  codicil  or  codicils  thereto,  to  be  respectively  signed 
and  published  by  her  in  the  presence  of  and  attested  by  the  like  number  of 
witnesses,  to  appoint,  to  or  in  trust  for  any  husband  tviih  whom  she  might 
intermarry^  all  or  any  part  of  the  interest,  dividends  or  yearly  produce  of 

the  trust  fund,  to  be  payable  to  such  husband,  during  his  life,  or 
[*403]    *any  less  period.    The  testator  then  gave  the  sum  of  16,0002.  to  ihe 

same  trustees,  upon  trust  to  divide  the  same  between  his  four 
daughters,  Barbara  Isabella  Lenox,  Margaret  Lenox,  Bfaria  Lenox,  and  Jesse 
Lenox,  in  equal  shares,  as  and  for  their  respective  portions ;  and  be  declared 
that  the  share  or  portion  of  each  of  the  same  four  daughters  should  be  held, 
by  the  trustees,  upon  the  same  or  the  like  tnists,  and  with  and  under  and 
subject  to  the  same  or  the  like  powers,  provisoes  and  declarations  for  the  be- 
nefit of  each  daughter  and  her  children,  issue  and  appointees,  as  were  there- 
inbefore declared  concerning  the  sum  of  40Q0Z.  thereinbefore  bequeathed  in  trust 
for  the  benefit  of  his  daughter,  Ann  Lenox,  and  her  children,  issue  and  appoin- 
tees, and  including  the  like  power  of  appointing  in  favor  of  a  husband,  and  the 
like  ultimate  trusts  for  the  benefit  of  the  personswho,  at  the  decease  of  the  said 
Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox,  and  Jesse  Lenox,  re- 
spectively, would  have  been  entitled  thereunto  under  the  statutes  for  thadislTi- 
bution  of  the  effects  of  intestates  if  they  respectively  had  died  possessed  thereof 
intestate  and  without  having  been  married,  or  as  near  to  such  trusts,  powers^ 
provisoes  and  declarations  as  might  be.    The  testator  then  directed  the  in- 
come of  the  portions  of  his  four  last  named  daughters,  to  be  applied  for  their 
maintenance  and  education  during  their  minorities  :  and  be  then  gave  the 
sum  of  7243^  to  the  trustees,  upon  trust  to  invest  it  in  the  usual  secunUes, 
and  to  pay  the  income  to  his  wife  for  her  life,  and  after  her  decease,  upon 
trust,  as  to  the  capital,  for  his  sons  Samuel  Lenox,  Thomas  James  Lenox  and 
and  John  Lenox,  and  his  five  daughters  Ann  Lenox,  Barbara  Isabella  Lenox, 
Margaret  Lenox,  Maria  Lenox  and  Jesse  Lenox,  in  equal  shares,  as  tenants 

in  common ;  and  if  his  son  John  Lenox  should  die  under  the  age  of 
[''404]    twenty-one  years,  or  *any  of  them,  the  said  Ann  Lenox,  Barbara 

Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox  and  Jesse  Lenox, 
should  die  under  that  age  without  having  been  married,  then,  as  to  the  share 
or  shares,  as  well  original  as  accruing,  of  the  said  John  Lenox  and  of  bis 
said  daughters  so  dying  under  the  age  as  aforesaid,  upon  trust  for  the  others 
of  them  his  said  three  sons  and  five  daughters  in  equal  shares  as  tenants  in 
common :  and  he  declared  that  the  share  or  shares,  original  and  accruing,  of 
his  daughter  Ann  Lenox,  of  the  said  trust  moneys,  stocks,  funds  and  seciiri- 
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ticsi  flhouldi  after  the  death  of  his  wife,  be  held,  by  the  trustees,  upon  the 
same  trusts,  and  with,  under  and  subject  to  the  same  powers,  provisoes,  and 
declarations  for  the  benefit  of  herself  and  her  children,  issue  and  appointees, 
as  were  thereinbefore  declared  concerning  the  legacy  of  4000/.  thereinbefore 
bequeathed  upon  trust  fof  the  benefit  of  his  daughter  Ann  Lenox,  and  her 
children,  issue  and  appointees,  and  including  the  like  power  of  appointing  in 
fiivor  of  a  husband ;  or  as  near  to  such  powers,  provisoes  and  declarations  as 
might  be ;  and  that  the  share  or  shares,  original  and  accruing,  of  each  of  his 
daughters,  Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox  and  Jesse 
Lenox,  of  the  said  trust  moneys,  stocks,  funds  and  securities,  should  be  held 
by  the  trustees,  upon  the  same  trusts,  and  with,  under,  and  isubject  to  the 
same  powers,  provisoes,  and  declarations,  for  the  benefit  of  his  four  last  named 
daaghcers  respectively,  and  their  respective'children.  issue  and  appointees,  as 
were  thereinbefore  declared  or  referred  to  concerning  their  respective  shares 
of  the  16,000/.  hereinbefore  bequeathed  in  trust  for  the  benefit  of  his  four  last 
named  daughters  and  their  respective  children,  issue  and  appointees,  and  in- 
cluding the  power,  of  appointing  in  favor  of  a  husband,  or  as  near  to 
such  powers,  provisoes  and  declarations  as  might  be.  The  ^testator  [M06] 
then  gave  his  residuary  estate  to  the  same  trustees,  in  tnist,  as  to  one 
moiety,  for  his  son  Thomas  James  Lenox,  his  executors,  &c.,  and  as  to  the 
other  moiety,  for  his  son,  John  Lenox,  and  to  be  transferred  or  paid  to  him 
on  his  attaining  twenty-one. 

The  testator  died  in  Jime,  1836.  In  March,  1839,  Aim  Lenox  (having  at- 
Uuaed  twenty-one)  died  intestate  and  a  spinster.  Her  mother,  Margaret  Len- 
ox, took  out  administration  of  her  effects. 

The  Wl  was  filed,  by  Thomas  James  Lenox  and  John  Iicnox,  against 
Margaret  Lenox  and  the  trustees  and  executors  of  the  will,  praying  that  it 
might  be  declared  that,  by  the  death  of  Ann  Lenox  without  having  been 
married,  the  legacy  of  4000/.  bequeathed  in  trust  for  her,  and  also  her  share 
and  interest  in  the  7243/.,  subject  to  the  life  interest  of  Margaret  Lenox  in 
that  sum,  had  fallen  into  the  testator's  residuary  estate. 

Mr.  Knight  Bruce  and  Mr.  K.  Parker^  for  the  plaintiffs : — ^The  question 
is  what  is  the  effect  of  the  words :  <'  if  my  said  daughter,  Ann  Lenox,  shall 
survive  any  husband  with  whom  she  may  intermarry."  We  contend  that 
they  are  not  words  of  limitation,  but  of  condition ;  and,  therefore,  as  Ann 
Lenox  never  married^  the  ultimate  limitation  in  trust  for  her,  her  executors 
&c.  did  not  take  e^ect :  but  the  4000/.,  and  one^ighth  of  the  7243/.,  fell,  on 
her  death,  into  the  residue.  In  GtUliver  v.  Wickettj{a)  Macfdnnon  v.  Seir- 
M^{b)  and  Murray  v.  Janes,{c)  the  words  on  which  the  question 
turned,  *prima  facie  imported  condition  ;  but  were,  in  fact,  nothing  [*406] 
more  than  words  of  limitation :  if,  however,  as  in  the  present  case, 
the  words  clearly  import  a  contingency^  the  court  is  bound  to  give  effect  to 

(a)  1  WilMn,  105.         (h)  Ante,  vol.  5.  p.  78   and  3  MyL  ^  Keen,  SOS.  [S.  C.  Coop.  SeL  Cas.  3S4.] 
(«)  3  V.  &  B.  913. 
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them.  Davis  v.  Nort(mi{a)  Doe  v.  8hipphardj{b)  Swayne  ▼•  SmiihJj:)^ 
[7be  y  ice-Chancellor :  The  testator  seems  to  assume  that  his  daughter  would 
marry,  and  to  treat  it  as  doubtful  whether  she  would  survive  her  husband  or 
not] — The  intention  which  we  impute  to  the  testator  is  a  reasonable  one, 
namely,  to  give  his  daughter  income  only,  if  she  did  not  marry.  He  did  not 
mean  to  sever  the  capital  of  the  sums  in  question,  from  the  bulk  of  his  pro- 
perty, except  in  the  event  of  her  marrying. 

Mr.  Wigram  and  Mr.  Prendergast^  for  Margaret  Lenox,  the  personal  re- 
presentative of  Ann  Lenox : — The  testator,  in  the  limitations  which  he  has 
made  of  the  property  in  dispute,' has  provided  for  every  event  that  ooald  hap- 
pen, except  one :  and  the  question  is  whether  the  omission  to  provide  for  that 
event,  is  not  a  mere  oversight    The  trust  for  the  separate  use  of  Ann  Loiox, 
and  all  the  other  trusts  declared  of  the  property,  show  that  the  testator's  sole 
object  was  to  protect  his  daughter  from  the  marital  right;  it  was  inunateria] 
to  him  whether  she  married  or  not.    What  difference  could  it  make  whether 
she  had  a  husband  who  died  in  her  lifetime,  or  whether  she  never  had  aiif 
husband  at  all  ?    In  short,  the  words :  "  if  my  said  daughter  shall  survive  any 
husband  with  whom  she  may  intermarry,"  mean  nothing  more  than :  "  if 
my  said  daughter  shall  die  without  leaving  any  husband  her  survi- 
[•407]    ving."  Jones  •v.  Westcomb,{d)  Mackinnon  v.  Sewell,{e)  Prestwidge 
V.  Oroonibridge,{f)  Alton  v.  Brooksji^g)  Murray  y.  Jones j^h)  Mead- 
ows V.  Parry. {i)    In  every  one  of  those  cases,  the  words,  in  their  natural 
sense,  were  purely  conditional. 

The  Vice-Chancellor  : — The  question  on  this  will,  is :  can  it  be  col- 
lected to  be  the  testator's  intention  that  the  corpus  of  the  legacy,  should  pas 
away  from  his  estate,  otherwise  than  by  reason  of  the  fact  of  marriage. 

Mr.  Knight  Bruce^  in  reply  : — In  the  cases  cited  for  the  defendant,  no  mo- 
tive could  be  found  for  the  testator  having  made  the  property  to  go  over  in  the 
event  specified,  and  not  in  the  event  that  happened :  but,  if  you  can  collect 
any  probable  reason  why  the  testator  should  direct  the  property  to  go  over  in 
one  event,  and  not  in  the  other,  then  the  words  are  held  to  be  words  of  con- 
dition, otherwise  they  are  mere  words  of  limitation.  The  majority  of  patent^ 
when  they  provide  for  their  daughters,  do  not  mean  them  to  take  the  capital 
unless  they  marry.  I,  therefore,  show  a  reasonable  ground  for  holding  the 
words  in  this  case,  to  be  words  of  condition  and  not  of  limitation.  Davis  v. 
Norton  was  decided  on  the  principle  which  I  have  stated.  Doe  v.  Shipphard 
is  a  case  of  the  same  description.  There  Lord  Mansfield,  C.  J.,  says :  ^  There 
may  be  a  reason  why  the  testator  mi^ht  not  intend  the  limitations  over  to 
take  place  except  in  the  event  of  the  daughter's  surviving  her  husband,  viz.  to 
secure  the  estate  in  tail  to  his  grandson,  Hewitt  Shipphard,  against 
[M08]    any  ^preference  his  daughter  might  show  to  her  issue  by  any  sub- 

(a)  2  P.  W.  390.  (()  1  Vwig.  75.  (e)  1  Sim.  k.  Stn.  5S. 

{d\  Prec  Ch.  316.  («)  Ubi  mipra.  (/)  Ante,  vol.  S.  p*  171. 

C^)  Ante,  Tol.  7,  p.  204.  (h)  Ubi  mipra.  (0  1  V.  it  B.  124. 
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sequent  husband.  If  she  did  not  survive  him,  there  could  be  no  dan- 
ger of  that  sort,  as  the  estate  would  descend  to  Hewitt  Shipphard.  This 
bears  no  resemblance  to  the  famous  case  of  Jones  v.  Westcomb  ;  for,  there, 
the  intention  was  clear  that,  failing  the  child,  the  estate  should  go  over  to  the 
devisees  in  all  events."  The  same  doctrine  is  recognized  in  Swayne  v. 
Smiik,  There  Sir  John  Leach,  V,  C,  says  :  "  It  is  not  very  easy  to  find  a 
satisfiictory  reason  why  the  testatrix  should  have  intended  that  the  three  lega- 
tees of  the  three  sums  of  360^.  stock,  should  take  if  the  sister  died  without 
child  or  husband,  having  been  married ;  which  would  be  the  effect  of  this 
will ;  and  that  the  same  legatees  should  not  take,  if  the  sister  died  without 
child  or  husband,  not  having  been  married.  But  courts  of  justice  are  not  at 
liberty  to  act,  upon  conjecture,  against  the  clear  expressions  of  a  will.  And 
this  lady  has  told  us,  in  plain  words,  what  legacies  are  to  take  effect,  in  the 
event  of  her  dying  unmarried ;  and  I  can  not  intend  that  she  meant  more  than 
she  has  expressed." 

The  Yice-Chancellor  : — The  simplest  of  all  the  cases,  is  Jbne^  v.  West* 
comb  ;  and  all  the  others  are,  in  fact,  founded  upon  it.    There,  a  man  possess- 
ed of  a  long  term  of  years,  devised  it,  to  his  wife,  for  life,  and,  after  her  death, 
to  the  child  she  was  then  enceinte  with  ]  and,  if  the  child  died  before  it  came 
to  the  age  of  twenty-one,  then  he  devised  one-third  part  of  the  term  to  his 
wife,  her  executors  and  administrators,  and  the  other  two*thirds,  to  two  other 
persons.     The  fact  was  that  the  wife  was  not  enceinte  ;  and  the  question  was 
whether  she  was  entitled  to  the  one-third  of  the  terra.    There  was  nothing 
to  prevent  the  wife  from  taking,  except  the  fact  of  a  child  being  alive 
to  take  it  *from  her :  and  it  was  immaterial,  in  effect,  whether  the  tes-    [MOO] 
tatOT  said  that,  in  case  no  child  should  live  to  attain  twenty-one,  or 
if  the  child  should  die  before  attaining  twenty-one,  the  ultimate  limitation 
should  take  effect. 

In  a  case  where  the  meaning  of  the  testator  clearly  is  that  the  ultimate  limi- 
tation should  take  effect  on  the  failure  of  a  preceding  gift,  and  that  gift  does 
fail,  but  the  language  in  which  the  limitation  over  is  expressed,  does  not,  in 
terms,  apply  to  the  event  which  has  happened,  there,  in  my  opinion,  the  limi- 
tation over  should  take  effect.  But  you  can  not  read  this  will  without  seeing 
that  marriage  was  the  event  which  the  testator  contemplated ;  and  that  the 
circumstance  of  the  legacy  passing  away  from  the  bulk  of  his  property,  was 
to  depend  on  the  fact  of  his  daughter  thereafter  marrying.  It  might  have 
been  different  if  she  had  been  married.  The  trusts  which  the  testator  has 
declared  of  the  legacies  in  question,  are,  first,  for  the  separate  use  of  his  daugh- 
ter for  her  life,  next,  for  the  benefit  of  her  children,  and  then  he  describes  the 
failure  of  children  on  the  supposition  that  there  was  a  marriage.  In  my  opin- 
ion, therefore,  the  testator  did  not  mean  that  the  legacies  should  go  to  the 
executors  or  administrators  of  his  daughter  in  the  event  of  there  being  a  failure 
of  children  by  her  under  any  circumstances ;  but,  it  seems  to  me  that  his 
general  intention  was  that  the  corpus  of  the  legacies  should  not  go  away  from 
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the  bulk  of  his  estate  except  in  case  of  her  marying ;  and  that,  in  order  to 
mark  that  intention,  he  says :  "  if  my  ^d  daughter,  Ann  Lenox,  shall  survive 
any  husband  with  whom  she  may  intermarry,  then  in  trust  for  my  said 
daughter."  I  must  take  it,  therefore,  that  the  testator  in  this  ca^,  has 
[MIO]  himself  described  the  very  event  on  the  happening  of  which  he  'intend- 
ed the  corpus  of  the  legacies  to  go  over ;  and,  under  the  circumstances 
of  the  case,  I  must  hold  that  they  belong  to  the  residuary  legatees.[l] 


Tanner  v.  Smith 


1640  :  15th  Janaaiy^ — Vendor  and  Purchaser ;  Conditions  of  Sale  ;  ConBtmction. 

One  of  the  conditions  of  sale  provided  that,  if  the  purchaser  should  raise  objections  to  the  tiUt 
which  the  vendor  should  not  be  able  or  willing  to  remove,  the  vendor  should  be  at  liberty  to  re- 
scind the  contract,  and  that  all  objections  which  should  not  be  taken,  in  writing,  wHhin  ten  daji 
after  the  delivery  of  the  abstract,  should  be  considered  as  waived.  Held,  that  the  condition  rt- 
feired  to  the  first  delivery  of  objections,  and,  if  the  vendor  expressed  his  wiUingneHs  to  answtf 
them,  he  could  never  afterwards  rescind  the  contract.' 

The  bill  was  filed,  by  the  vendors  of  an  estate  against  the  purchaser,  foi 
a  specific  performance  of  the  contract  between  the  parties,  and  for  an  injunc- 
tion to  restrain  an  action  brought  by  the  defendant  against  the  plaintid^,  to 
recover  the  deposit. 

By  one  of  the  conditions  of  sale,  the  abstract  was  to  be  delivered  to  the 
purchaser,  or  his  solicitor,  within  twenty  days  after  the  sale ;  and,  by  another 
condition  (the  7th)  it  was  provided  that,  if  the  purchaser  should  raise  objec- 
tions to  the  title,  which  the  vendors  should  not  l)e  able  or  willing  to  remove, 
and  the  purchaser  should  issist  upon  such  objections,  the  vendor  should  be  at 
liberty,  by  writing  under  his  hand,  to  rescind  the  contract,  on  repaying,  to 
the  purchaser,  his  or  her  deposit  money,  without  interest  or  costs;  and  that 
all  objections  which  should  not  be  taken,  in  writing,  within  ten  days  after  the 
delivery  of  the  abstract,  should  be  considered  as  waived. 

The  abstract  was  delivered  within  the  twenty  days ;  and,  on  the  9th 
[Mil]  of  March,  which  was  the  10th  day  after,  the  'defendant  sent,  to  the 
plaintiff,  several  objections,  in  writing,  to  the  title  as  shown  by  the 
abstract.  On  the  12th  of  March,  the  plaintiff  informed  the  defendant,  that 
they  should  have  no  difficulty  in  removing  the  objections ;  that  a  further  ab- 
stract would  be  delivered  within  a  few  days,  and  that  ten  days  more  would 
be  then  allowed  for  making  objections  to  the  title.  On  the  9th  of  May,  the 
further  abstract  was  delivered ;  but  previously  thereto,  the  time  for  comple- 
ting the  sale  had  expired,  and  the  defendant  had  commenced  his  action. 

The  motion  for  the  injunction  was  now  made ;  and  one  question  was, 
what  construction  ought  to  be  put  upon  the  7th  condition  of  sale. 

[1]  Vide  HayoktM  v.  Baldwin,  9  Sim.  355.    Frank*  v.  PrtVe,  3  Beav.  182,  909.     1  Sim.  9t  SCa. 
B,  60.  1. 
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The  Vice-Chancellor  : — With  respect  to  the  7th  condition  :  I  confess 
that  it  appears  to  me  to  be  a  new  condition  ;  but  it  must  be  looked  at  fairly 
and  receive  a  reasonable  construction ;  and  that,  in  my  opinion,  is  that,  when 
objections  to  the  title  have  been  delivered  within  the  ten  days,  then  the  ven- 
dors shall  have  the  power  of  determining  which  of  two  courses  they  will 
adopt,  that  is,  whether  they  will  endeavor  to  remove  or  answer  the  objec- 
tions, or  whether  they  will  put  an  end  to  the  contract  altogether.  If  they 
are  either  unwilling  or  unable  to  remove  the  objections,  then  they  must  pay 
back  the  deposit  money,  without  either  interest  or  costs. 

There  seems  to  me  to  be  nothing  very  unreasonable  in  the  condition  as 
60  construed :  but  it  would  be  very  unreasonable  to  hold  that,  after  the  ob- 
jections have  been  sent  in,  and  the  vendors  have  expressed  a  willingness  to 
remove  them,  they  shall  be  at  liberty,  at  any  time  afterwards,  to  rescind  the 
contract  [1] 

*My  opinion,  therefore,  is  that  the  construction  which  ought  to  be    [*412] 
pat  upon  this  7th  condition,  is  that,  if  the  vendors  once  elect  to  an- 
swer the  objections,  they  are,  for  ever  thereafter,  precluded  from  exercising 
the  option  given  to  them,  by  that  condition,  to  rescind  the  contract.[2] 

[I]  '*  During  the  argument  of  Taimer  r.  Smith,  15tb  Janaary,*  1840,  the  Vice-Chancellor  of 

Esgland  baying  eipreosed  an  opinion  to  the  effect  which  is  reported,  (10  Sim.  411,)  that  when  ob« 

jections  are  delivered,  the  vendor,  under  the  7th  condition  had  then  the  opportunity  of  deciding 

whether  he  waa  able  and  wiiling  to  remove  them,  the  following  observations  passed : — Mr.  Jaeob~> 

The  Tendor  may  deliver  a  snpplemental  abstract,  which  may  fail  still  to  make  out  his  title. 

Vice-Chancellor — It  seems  to  me  a  condition  which  is  capable  of  being  exercised  at  one  time  only. 

When  objections  are  delivered  and  the  vendor  says  *  I  am  able  and  wiUingf  to  remove  them,'  ho 

cannot  afterwards  rescind  the  contract.     Mr.  Jacob— If  be  at  that  time  thiuks  himself  able,  and 

proves  not  to  be  able,  may  he  not  afterwards  exercise  the  option  ?    Vice-Chancellor — My  opinion 

is,  that  the  7th  condition  applies  to  the  mode  in  which  the  vendor  chooses  to  deal  with  the  objec- 

Ciooa.    If  he  says  that  he  is  able  and  willing  to  remove  them,  he  is  excluded  at  any  time  afler- 

va/dsy  whether  upon  the  same  objections  or  fatore  objections,  from  availing  himself  of  that  oon- 

dition  to  rescind  the  contract  on  the  ground  that  he  is  not  able  or  willing.    Rep.  MS."    Morley 

V.  Cook,  2  Hare,  109,  n.  (a.) 

[2]  The  above  decision,  and  the  points  therein  decided,  underwent  much  discussion  in  a  later 
case,  before  Wigram,  V.  C.  Morley  v.  Cook,  2  Hare,  106,  which  was  as  follows:  A  condition 
of  sale  was,  that  in  case  the  purchaser  should  raise  objections  to  the  title  which  the  vendor  should 
not  be  able  or  willing  to  remove,  the  vendor  might  rescind  the  contract,  on  notice  and  repayment 
of  the  deposit  to  the  purchaser  ;  and  objections  not  delivered  within  fourteen  days  after  the  ide- 
livery  of  the  abstract  to  be  treated  as  waived,  in  which  respect  time  was  to  be  essential.  The 
pnreliaser  retarned  the  abstract  with  queries  within  the  fourteen  days,  and  the  vendor  answered 
the  queries.  The  purchaser  on  the  same  day  objected  to  the  answers.  The  correspondence  on  the 
sobject  of  the  title  continued  for  several  weeks,  and  then  the  vendor  gave  notice  that  he  rescinded 
the  contract.  It  was  held  ;  that  the  continuance  of  the  treaty  for  the  completion  of  the  title,  after 
the  first  objection  of  the  purchaser,  was  a  waiver  of  the  condition  as  to  the  rescindiug  of  the  con- 
tract ;  that  such  a  condition  of  sale  ought  to  be  discouraged  ;  and  ought  not  to  receive  a  construc- 
tion oppressive  on  the  purchaser ;  and  that  the  vendor's  right  to  rescind  the  contract  under  the  con- 
dition most  be  co-extensive  with  the  purchaser's  right  to  object  to  the  title  under  tho  same  condi- 
tion. In  his  judgment  in  this  case,  the  Vice-Chancellor  says  ;  "  The  plaintiff  has  in  this  case  in- 
■atedf  that  accorainj^  to  the  julgment  of  the  Vice-Chancellor  of  England,  in  Taimer  v.  Smithp 
upon  a  condition  very  similar  to  the  present,  the  vendor  most  at  once  elect  between  one  of  two 
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Mr.  Knight  Bruee  supported  the  motion ;  and  Mr.  Jacobs  Mr.   IVray  and 
Mr.  Humphrey  opposed  it.(a) 

couraes,  when  objections  to  the  titla  are  taken ;  first,  waiye  his  right  to  insist  npon  the  conditio 
enabling  him  to  rescind  the  contract ;  or,  secondly,  put  an  end  to  the  contract,  and  thereby  reitev* 
the  purchaser,  as  well  as  himself,  from  the  pendency  of  it     On  behalf  of  the  vendor  it  wma  ar;^ed« 
that  the  question  of  the  effect  of  the  consideration  did  not,  in  fact,  jadicially  arise  in  the  case  of 
Turner  y.  Smith ;  the  bill  fh  that  case  having^  been  brought  by  the  vendor,  who  could  not  have 
insisted,  by  his  own  bill,  upon  exercising  his  right  to  rescind  under  the  condition.     My  own  im- 
pression (having  been  counsel  in  the  appeal  motion)  is,  that  the  question  did  distinctly  arise,  snd 
that  it  was  decided  by  the  Vlce-ChanceUor  in  the  way  which  the  plaintiff  has  contended.    The 
argument  for  the  purchaser  in  that  case  was,  that,  under  the  condition  in  question,  the  vendor  had 
a  right  to  rescind  the  contract  at  any  time  before  the  decree,  and  that  it  woold  be  unjust  that  a 
vendor  retaining  such  a  right  should  keep  the  deposit    The  Vice-Chancellor  held*  that  the  ven- 
dor was  not  in  a  situation  to  rescind  the  contract    He  said  the  condition  was  waived  by  the  ven- 
dor, and  he  grranted  the  injunction  to  restrain  the  action  for  the  recovery  of  the  deposit,  iba^ 
deciding  against  that  construction  of  the  condition  for  which  the  vendor  now  contends.    It  was 
with  reference  to  that  argument  that  Lord  Cottenham  sud,  <  This  case  shows  the  inezpedieiics  of 
hearing  the  merits  of  a  cause  upon  motion  ;'  and  he  said,  that  whether  the  vendor  did  or  did  not 
retain  the  right  to  rescind  the  contract,  (not  having  rescinded  it  upon  the  first  objectioa,)  he  bi^ 
reserved  to  himself  'the  right  to  contend  that  he  was  in  a  position  to  rescind  the  contract  to  tht 
latest  moment ;  and  that  it  would  be  unjust  to  allow  a  vendor,  in  such  circumstances,  to  keep  the 
vendee's  money  in  his  pocket    Lord  Cottenham's  judgment  however,  neither  overmled  nor  djssp- 
proved  of  the  Vice-Chancellor's  opinion  of  the  construction  and  efibet  of  the  condition.''    l%e 
optnion  of  Vice-Chaneellor  Wigram,  is  too  long  to  admit  of  much  further  extract  from  it^  ralnmbh 
as  it  Is,  in  relation  to  the  present  topic;  therefore  only  two  or  three  of  the  closing  seaCeooes  will 
be  introduced.    At  the  conclusion  he  says :  "  But  I  am  bound  to  come  to  that  conchnion  which, 
with  reference  to  the  majority  of  eases,  appears  most  consonant  to  justice.    Proceeding  Qpoa  that 
principle  I  have  no  hesitation  in  saying  that  eonditions  of  sale  like  those  before  me,  (the  meaning 
of  which  no  purchaser  knows  until  ex  post  facto  decisions  of  a  court  of  justice  informs  him  ef  H,} 
ought  to  be  discouraged,  and  that  I  am  but  offering  such  discouragement  by  putting  a  strict  eoa- 
struction  upon  them  in  favor  of  a  purchaser,  and  by  holding  that  they  are  not  to  have  a  constnie- 
tion  which  might  subject  purchasers  to  great  expense  aud  inconvenience  at  the  mere  win  ofs 
vendor ;  that  the  6th  condition  in  this  case  ought  to  have  that  construction  which  the  Viee-Chsn- 
cellor  put  upon  a  similar  [the  7th]  condition  in  Tanner  v.  Smith ;  that  a  treaty  between  the  ven- 
dor and  purchaser  for  the  completion  of  the  title  by  the  former,  after  the  purchaser's  olqectioBB 
have  been  taken  to  the  abstract,  ought  to  be  deemed  a  waiver  of  that  condition  ;  and  that  in  equi- 
ty, as  at  law,  the  condition  once  waived  is  gone  forever.     I  have  reason  to  know,  that  the  Tice- 
Chancellor  remains  of  the  opinion  correctly  attributed  to  him  in  Tanner  v.  Smithy  and  that  be 
intended  to  re-assert  the  same  opinion  in  the  late  case  of  Cuttt  v.  Thody:*    By  conditions  of  sale, 
all  objections  to  the  title  were  to  be  taken  within  twenty^  eight  days  from  the  delivery  of  the  ab- 
stract, which,  if  not  removed  within  fourteen  days,  the  vendor  was  to  be  at  liberty  to  annnl  the 
contract,  on  payment  of  the  deposit,  but  without  costs.    The  purchaser  having  made  an  objectioB 
which  was  not  removed,  the  vendor  gave  notice  to  annul  the  contract    The  objection  being  heU 
valid,  the  court  considered  the  vendor  entitled  to  avail  himself  of  the  condition  ;  but  was  of  opifi* 
ion  that  if,  in  giving  the  notice  to  annul,  the  defendant  had  sought  improperiy  to  escape  from  tb0 
performance  of  a  duty,  which,  by  the  nature  of  the  contract,  he  was  bound  to  perform,  it  would 
have  been  invalid.     Page  v.  Adam,  4  Beav.  269.    Where  the  conditions  of  sale  provided,  that  al' 
objections  to  the  title  disclosed  by  the  abstract,  not  taken  within  a  certain  time  after  delivery  of 
the  abstract  to  the  purchaser  should  be  deemed  to  be  waived.  It  was  held,  that  the  time  for  objeet- 
Ing  was  not  to  be  computed  fh>m  the  time  of  the  delivery  of  an  imperfect  abstract ;  and  that  tbe 
purchaser  was  not  precluded  from  taking  an  objection  which  arose  out  of  evidence  called  forbefoie 
the  expiration  of  the  tune  fixed.    Blaeklow  v.  Irates,  2  Hare,  40. 
(a)  The  injunction  If  as  granted  by  the  Vice-Chancellor :  the  Lord  Chancellor,  however,  dii- 
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Evans  v,  Pilkington. 

1839 ;  23d  December.—Will ;  Coxutraction. 

Teitalar  directed  his  tnistees  to  invest  the  proceeds  of  his  real  and  personal  estate,  and  to  accu- 
malate  the  interest  until  the  youngeH  child  of  hit  brother  should  mttain  twenty'One,  and  then 
to  stand  poasesBed  of  the  trust  fun4  and  its  accumulations,  in  trust  for  all  the  ehUdren  of  hi$ 
iniher  who  ehotUd  be  then  Umng,  The  brother  had  seven  children,  and  all  of  them  were  liv- 
ing at  the  date  of  the  will,  and  at  the  testator's  death.  All  the  children,  except  the  second, 
died,  and  none  of  them,  except  the  eldest,  the  second,  and  the  fourth,  attained  twenty>one. 
The  fifth  was  the  last  that  died.  Held  that  the  trust  for  accumulation  did  not  continue  until 
the  seventh  child  would  have  attained  twenty-one,  if  living,  but  that  it  ceased  on  the  death  of 
Um  fifth  child,  and  that  the  second  child  then  became  entitled  to  the  trust  fund. 

Samuel  Jones,  by  his  will  dated  the  25th  of  May,  1S26,  directed  his 
tn»tees  to  invest,  as  soon  as  conveniently  might  be  after  his  decease,  the 
moneys  to  arise  from  the  sale  of  his  real  and  leasehold  estates  and  the  resi- 
due of  his  personal  estate,  in  the  usual  securities,  and,  in  the  mean 
time  and  until  the  youngest  child  *of  his  brother^  Thtmuis  Jones,    [M13] 
should  attain  the  age  t)f  twenty-one  years,  to  accumulate  the  inter- 
est and  dividends  thereof,  in  the  way  of  compound  interest ;  and,  when  and  so 
soon  as  such  youngest  child  of  his  said  brother,  Thomas  Jones,  should  at- 
tain  his  said  age  of  twenty-one  years,  to  stand* possessed  of  and  interested  in 
the  said  rest,  residue  and  remainder  of  the  said  trust  moneys,  and  the  stocks, 
funds  and  securities  in  or  upon  which  the  same  and  the  accumulations  there- 
of, should  be  respectively  invested,  in  trust  for  all  and  every  the  children 
and  child  of  his  said  brother,  Thomas  Jones,  who  shotdd  be  then  living, 
OT  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue  respectively 
to  take  their  parents'  share,  and  to  be  divided  amongst  them,  if  more  than 
one,  in  equal  shares  and  proportions,  and,  if  there  should  be  but  one  such 
child,  then  in  trust  for  such  only  child,  or  his  or  her  issue,  and  if  there 
should  be  no  issue  of  his  said  brother,  Thomas  Jones,  who  should  live  to 
attain  the  said  age  of  twenty-one  years,  or  should  die  under  that  age  leaving 
issue,  then  in  trust  for  the  person  or  persons  (other  than  and  except  the  tes- 
tator's brother  Joseph  Jones  or  his  issue)  who  under  and  by  virtue  of  the 
statutes  made  for  the  distribution  of  the  personal  estates  of  intestates,  would 
then  be  entitled  thereto. 

The  testator  died  on  the  17th  of  December,  1827.  At  the  date  of  the  will 
and  at  the  testator's  death,  seven  children  of  the  testator's  brother,  Thomas 
Jones,  were  living,  that  is  to  say,  Stedman  Richard  Samuel  Jones,  his  eldest 
child,  Elizabeth  Jane  Stedman  Jones,  his  second  child,  Samuel  Huddart 
Owen  Gtendower  Jones,  his  third  child,  Frederick  Arthur  Jones,  his  fourth 
child,  Alfred  Tudor  Jones,  his  fifth  child,  Caroline  Angelina  Jones,  his 
sixth  child,  and  Rosa  Matilda  Jones,  his  seventh  child :  and  their  father, 

Eolved  it,  but  u  the  reporter  has  been  infonned,  on  a  ground  quite  independent  of  the  2d  [7th]  con- 
ation ;  u  to  the  eSoei  of  which,  his  Lordship  did  not  expreai  any  opinion.  [This  statement  is 
confirmed  by  Wigram,  V.  C.  who  was  of  counsel  on  the  appeal.    See  supra,  n.  J 
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[Ml  4]  who  died  in  'September,  1834,  had  not  afterwards  any  other  child. 
Stedman  Richard  Samuel  Jones  attained  twenty-one  on  the  20ih 
of  May,  1829,  and  died  on  the  15th  of  October,  1834.  Elizabeth  Jane  Sted- 
man Jones  attained  twenty-one  on  the  12th  of  May,  1833.  Samuel  Haddait 
Owen  Glendower  Jones  died  on  the  17th  of  June,  1833,  under  tw^enty-one. 
Frederick  Arthur  Jones  attained  twenty-one  on  the  12th  of  January,  1837, 
and  died  on  the  15th  of  February  following.  Alfred  Tudor  Jones  died  on 
the  17th  of  May,  1837,  under  twenty-one.  Caroline  Angelina  Jones  died  on 
the  J  8th  of  June,  1828,  under  twenty-one ;  and  Rosa  Matilda  Jones  died  on 
the"  2d  of  July,  1828,  under  twenty-one.  All  the  deceased  children  died  in- 
testate and  without  having  been  married  ;  and  Elizabeth  Jane  Stedman  Jones 
took  out  administration  to  her  four  deceased  brothers. 

Elizabeth  Jane  Stedman  Jones  married  Thomas  Evans ;  and,  by  the  set- 
tlement on  their  marriage,  dated  the  17th  of  November,  1834,  she  assigned 
all  legacies  and  sums  of  money  and  shares  of  trust  moneys,  stocks,  funds  and 
securities,  and  proceeds  of  real  and  personal  estate,  to  which  she  was  or  might 
become  entitled  under  or  by  virtue  of  the  testator's  will,  and  also  aU  her 
share  and  interest  of  and  in  the  personal  estate  of  her  brother  Stedman  Rich- 
ard Samuel  Jones  (except  her  life  interest  in  a  legacy  of  1500^  given  by  the 
testatoi's  will,)  to  William  Moore,  Edward  Hardwicke,  and  David  Evans, 
upon  certain  trusts  for  the  benefit  of  herself  and  her  husband  and  the  children 
of  their  marriage. 

l^he  bill  was  filed  by  Thomas  Evans  and  Elizabeth  Jane  Stedman,  his 
wife,  and  their  children  and  the  trustees  of  their  marriage  settlement,  alleging 
that,  ip.  consequence  of  the  several  events  therein  and  hereinbefore 
[•4i5J  stated,  the  plaintiff's  were  advised  that  the  whole  'of  the  residue  or 
surplus  of  the  moneys  which  had  been  produced  by  or  from  the  real 
and  personal  estate  and  effect^  late  of  the  testator  Samuel  Jones,  and  all  the 
stocks,  funds  and  securities  wherein  the  same  had  been  invested,  had  become 
and  were  then  subject  and  liable  to  the  trusts  or  provisions  of  the  settlement, 
discharged  from  all  trusts  or  directions  for  accumulation  contained  in  the 
testator's  will,  and  ought  to  be  transferred,  by  the  surviving  trustee  of  the 
will,  to  the  trustees  of  the  settlement ;  and  the  bill  prayed  for  a  declaration 
to  that  effect,  and  that  the  trust  funds  might  be  transferred  accordingly. 

The  defendant,  Pilkington,  who  was  the  surviving  trustee  of  the  will,  said, 
in  his  answer,  that  he  had  declined  to  transfer  the  trust  funds  to  the  trustees 
of  the  settlement,  or  to  apply  the  interest,  dividends  and  annual  income  there- 
of according  to  the  trusts  of  that  deed,  inasmuch  as  he  had  been  advised  that 
it  was  doubtful  whether,  according  to  the  true  construction  of  the  will,  the 
trusts  for  accumulation  therein  contained,  were  at  an  end,  and  whether  they 
would  not  continue  until  the  time  when  the  youngest  child  of  Thomas  Jones 
would,  if  living,  have  attained  twenty-one  ;(a)  and  whether  any  person  would 

(a)  The  time  at  which  the  yoangest  child  would  hare  attained  twenty-one,  did  not  appear. 


CASES  IN  CHANCERY.  417 


1840.— Bennett  ▼.  Baxter. 


attain  a  vested  and  absolute  interest  in  the  trust  property  or  any  part  thereof, 
until  that  period. 

Mr.  6r.  Richards  and  Mr.  John  Wilson^  for  the  plaintiffs,  ?aid  that  by  the 
will,  cross  remainders  were,  in  effect,  created  amongst  the  children  of  Thomas 
Jones,  the  testator's  brother:  and  they  cited  Ford  v.  Rawlins.[a) 

Mr.  Knight  Bruce  and  Mr.  T.  H,  Hall,  for  the  defendant  Pilk-    [M16] 
iDgton,  the  surviving  trustee  of  the  will,  submitted  that  the  trust  for 
accnmulation  would  not   cease,  until  the  seventh  child  of  Thomas  Jones 
would  have  attained  twenty-one. 

The  Vick-Chancellor: — ^In  my  opinion,  the 'trust  for  accumulation 
ceased,  and  tlie  trust  fund  became  absolutely  vested  on  the  death  of  Alfred 
Tudor  Jones  ;  for,  when  he  died,  there  was  no  other  child  of  Thomas  Jones 
who  could  either  attain  twenty-one,  or  die  under  tliat  age  leaving  issue. 

Declare  that,  on  the  death  of  Alfred  Tudor  Jones,  the  plaintiff  Elizabeth 
3ane  Stedman  Evans  and  her  trustees,  became  entitled  to  the  fund  in  question 
in  this  cause :  ^nd  it  is  ordered  that  the  defendant  do  transfer  the  same,  to  the 
plaintiffs,  W.  Moore,  Edward  Hardwicke  and  David  Evans. 

Reg.  Lib.  A.  1839,  fo.  1542. 


Bennett  v  Baxter.  [*^I^1 

1840 :  17th  JanDanr.-— New  Orders ;  Solicitor. 

The  praeecDtioD  of  a  decree  in  a  creditors'  suit,  having  been  taken  ttom  the  plaintiff,  and  commit- 
ted to  another  creditor  under  the  56th  order  of  1828,  the  plaintiff's  solicitor  was  ordered  to  allow 
that  other  creditor's  solicitor  to  inspect  and  take  copies  of  all  the  papers  in  the  cause,  in  his  poe- 


This  was  a  creditors'  suit ;  and  the  usual  decree  had  been  pronounced  in  it- 

The  plaintiff  and  his  solicitor  having  failed  to  prosecute  the  decree  with 
due  diligence,  the  Master,  under  the  56ih  order  of  1828,  had  committed  the 
prosecution  oif  the  suit  to  another  creditor.  A  motion  was  now  made,  on  be- 
half of  that  creditor,  that  the  solicitor  of  the  plaintiff  might  be  ordered  to  allow 
the  solicitor  of  the  substituted  creditor,  at  all  seasonable  times  and  upon 
giving  reasonable  notice,  to  inspect  and  take  copies  of  and  extracts  from  the 
several  drafts,  briefs,  decree,  orders,  letters,  copies  of  letters,  documents  and 
papers  relating  to,  or  made  in  the  cause,  in  his  possession. 

The  motion  was  supported  by  an  affidavit  stating  that  applications  had 
been  made,  by  or  on  behalf  of  the  party  making  the  motion,  to  the  plaintiff's 
solicitor,  for  information  as  to  the  state  of  the  proceedings,  and  for  liberty  to 
inspect  the  documents,  which  had  been  refused. 

Mr.  Girdlesioncj  in  support  of  the  motion  : — There  is  no  case  which  pre- 
cisely governs  the  question.    It  must  be  decided  on  principle.    Two  princi- 

(a)  1  Sim.  k,  Stu.  398. 
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pies  are  established  by  the  cases :  one  is  that,  if  a  solicitor  is  discharged  by  hb 
client,  he  is  not  compellable  to  afford  facilities  towards  the  prosecution  of  the 
suit  by  the- production  of  the  documents  on  which  be  has  a  lien :  the  other  is 
that,  if  the  solicitor  discharges  himself,  he  cannot,  on  the  ground  of  his  lieDf 

withhold  the  documents.  Heslop  v.  Metcalfe.{a) 
[•418]  *The  present  case  falls  within  the  principle  o{  Heslop  v.  Metcalfe* 
It  is  through  the  de&ult  of  tiie  plaintiff  and  his  solicitor  that  he  is 
discharged.  It  is  in  vain  to  arm  the  Master  with  power  to  take  the  prosecu- 
tion of  a  decree  from  a  dilatory  party,  and  commit  it  to  another  party  inter- 
ested in  the  suit,  if  the  solicitor  of  the  party  making  default  can,  by  refusing 
access  to  the  papers  in  the  cause,  set  the  court  at  defiance.  The  general  order 
would,  by  that  means,  be  rendered  nugatory. 

Mr.  Q.  Richards,  contra  : — Heslop  v.  Metcalfe  was  a  case  between  the 
solicitor  and  his  own  client.    Here  the  applicant  is  a  mere  stranger.     Th^:e 
is  no  privity  between  the  solicitor  and  the  present  applicant,  who  is  under  no 
iBsponsibility  for  costs  to  the  solicitor.    The  papers  are  the  papers  of  the 
client,  or  of  the  solicitor,  by  virtue  of  his  lien.    What  jurisdictiou  has  the 
court  to  order  the  plaintiff  or  his  solicitor  to  part  with  the  possession  of  their 
own  documents ;  and  if  not  to  part  with  them,  why  should  an  inspection  of 
them  be  directed  1    It  is  a  new  application ;  and  the  circumstance  that  no 
precedent  can  be  found  after  the  General  Orders  have  been  in  operation  ever 
since  1828,  shows  that  it  has  been  felt,  in  practice,  that  such  an  application 
could  not  be  sustained. 

Mr.  Crirdlestone,  in  reply ; — ^The  absence  of  a  precedent  proves  nothing. 
It  is  not  correct  to  say  that  there  is  no  privity  in  this  case.  The  soUdtor  is 
the  officer  of  the  court,  and  as  such,  he  is  amenable  to  the  jurisdiction  of  the 
court.  When  he  obtains  a  decree  for  creditors,  he,  virtually,  undertakes  to 
prosecute  it  duly  to  a  terminisition.  He  voluntarily  asumes  the  character  of 
solicitor  for  all  the  creditors  who  niay  come  in  and  prove  under  the 
[•419]  decree.  No  •prejudice  can  ensue  to  the  solicitor  from  granting  the 
application.  He  has  his  lien  on  the  fund  for  his  costs.  Will  he  re- 
linquish that  lien  ?  If  not,  he  is  protected.  But  the  solicitor  of  the  substi- 
tuted party,  can  do  nothing  without  the  office  copies  of  the  bill,  answers,  decree, 
states  of  facts,  and  other  documents.  Is  he  to  be  driven  to  take  new  office 
copies?  If  so,  the  estate,  and,  consequently,  the  plaintiff  himself  will  pay 
twice  over  for  them,  and  the  office  copies  of  the  proceedings,  when  obtain- 
ed, may  not  afford  all  the  information  necessary  to  the  due  prosecution  of  the 
suit. 

The  Vice-Chancellor  : — I  d'^  not  remember  the  point  ever  to  have  oc- 
curred before ;  and  therefore  the  question  must  be  decided  on  principle. 

Now  I  have  already  decided,  in  Heslop  v.  Metcalfe,  (and  my  decision  has 
been  affirmed  by  the  Lord  Chancellor, )[1]  that,  where  the  solicitor  of  a  plain* 

(b)  Ante,  toI.  8,  p.622. 
[1]  Vide  3  Myl.  &.  Cr.  183. 
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tiff  refuses,  improperly,  to  proceed  with  the  suit  on  behalf  of  his  client,  he 
cannot  withhold  the  papers  in  the  cause,  from  his  client's  new  solicitor ;  but 
ought  to  deliver  them  up,  so  a^  to  enable  the  new  solicitor  to  proceed  with 
the  suit ;  without  prejudice,  however,  to  his  own  lien  for  costs.  The  ques- 
tion then  is  whether  there  is  any  substantial  difference  between  the  case  of  a 
solicitor  who  has  discharged  himself,  and  that  of  the  solicitor  of  a  plaintiff 
who,  by  his  own  course  of  conduct,  induces  the  court  to  take  from  hiin  the 
prosecution  of  the  suit,  and  to  commit  it  to  another  party,  who  employs  ano- 
ther solicitor.  The  Master  must  be  deemed  to  have  exercised  a  sound  dis- 
cretion in  making  the  order  to  which  effect  is  now  sought  to  be  given,  his 
decision  having  been  i^cquiesced  in. 

♦The  principle  of  Heslop  v.  Metcalfe^  which  is  substantially  the  [^420] 
same  case  as  the  present,  is  that  the  solicitor  who  has  possession  of 
the  documents  in  the  cause,  holds  them  for  the  benefit  of  the  plaintiff;  and 
^heie,  by  reason  of  the  plaintiff^s  default  in  prosecuting  the  decree  in  the 
cause,  the  prosecution  of  it  has  been  committed  to  another  party,  the  solicitor 
ought  not  to  be  permitted  to  increase  the  expenses  of  the  suit,  by  compelling 
Cfaat  party  to  take,  de  novo,  office  copies  of  the  proceedings  which  have  taken 
place  in  it. 

I  shall,  therefore,  make  an  order  in  the  terms  of  the  notice  of  motion.  The 
costs  of  the  party  applying,  must  be  costs  in  the  cause ;  but  I  shall  give  no 
costs  to  the  solicitor  against  whom  the  application  is  made.[l] 


Browne  v.  Lockhart. 


1840:  dlft  Jannary.— -Adrancing  Cause;  CoaU. 

The  easts  a(  a  motion  to  advance  a  cause,  under  the  4th  order  of  May,  1839,  ordered  to  be  paid 
bj  the  plaintiff. 

This  was  a  foreclosure  suit  against  the  devisee  of  the  equity  of  redemption 
of  the  mortgaged  estate. 

Under  the  4th  order  of  May,  1839,  the  cause  had  been  advanced,  on  an  ap- 
plication made  by  the  plaintiff  and  opposed  by  the  defendant. 

A  question  having  arisen  as  to  whether  the  costs  of  the  application,  like 
the  other  costs  of  the  suit,  ought  to  be  borne  by  the  defendant,  or  paid  by  the 
plaintiff, 

The  Vice-Chancellor  said  that  the  advancing  of  a  cause,  was  in  the 
nature  of  an  indulgence  to  the  plaintiff,  *and,  therefore,  the  costs  of    [*421] 
the  application  ought  to  be  paid  by  him.(a} 

[1]  Vide  9  Sim.  514,  n.  1.    3  Myl.  &  Cr.  190,  n.  1.  ^ 

Ta)  Bat  see  Cartheto  v.  Barclay^  ante,  p.  S73. 
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Mortgagor  and  Mortgagee ;  Forecloaure ;  LupeeUon  of  mortgage  deed. 

A  mortgagee  is  not  bound  to  produce  iiia  mortgage  deed  to  the  defSeee  of  the  moctgaged  estate, 
untO  payment  of  prinoipai  and  interett,  notwithstanding  the  devisee  may  be  ignoraiit  of  ibe 
amount  of  the  interest,  the  time  of  payment,  and  all  the  other  paxticulan  of  the  aeenrity. 

The  cause  now  came  on  to  be  heard. 

It  appeared,  by  the  answer,  that  in  November,  1836,  half  a  year's  interest 
on  the  mortgage  haying  become  due,  the  defendant's  solicitors  gave  notice,  to 
the  plaintiff's  solicitors,  that  the  amount  of  it  was  in  their  hands,  and  that 
they  were  ready  to  pay  the  same  on  a  proper  receipt  being  given ;  bat,  in 
reply  to  that  notice,  the  plaintiff's  solicitors  claimed  a  larger  sum  to  be  due 
for  interest  than  was  afterwards  claimed  by  them :  that  some  time  was  con- 
sumed in  the  correspondence  between  the  solicitors  of  the  two  parties  with 
respect  to  the  amount  of  interest  due  and  other  matters  connected  with  the 
mortgaged  estate ;  and,  on  the  17th  of  February,  1837,  a  year's  interest  hav- 
ing become  due  the  defendant  deposited  the  amount  in  the  hands  of  his  soli- 
citors; who,  thereupon,  wrote  a  letter  to  plaintiff's  solicitors,  dated  the  llttt 
March,  1837,  offering  to  pay  over  the  money  to  the  plaintiff  on  being  allowed 
to  inspect  the  mortgage  deed,  which,  they  said,  neither  themselves  nor  the 
defendant  had  seen.  The  letter  concluded  thus :  '^  we  shall,  therefore,  be 
obliged  by  your  making,  at  our  expense,  a  copy  for  us,  and  allowing  as  to 
compue  it  with  the  original." 

The  reason  alleged,  in  ttie  answer,  for  making  this  request,  was  that  the 
defendant's  solicitors  were  desirous,  before  they  paid  over  the  money 
[*422]  deposited  with  them,  of  *being  satisfied  that  the  sum  deposited  was 
the  amount  due,  and  also  of  ascertaining  the  proper  times  of  payment 
of  the  interest,  and  such  other  particulars  connected  with  the  security  and  the 
hereditaments  comprised  in  it,  as  it  concerned  the  defendant's  interest,  ss 
devisee  of  the  equity  of  redemption  to  know ;  and  that  the  defendant  and  his 
solicitors  were  more  especially  desirous  of  obtaining  authentic  information  as 
to  what  hereditaments  were  comprised  in  the  mortgage ;  as  the  defendant 
had  reason  to  believe  that  some  property,  in  addition  to  that  which  he  was 
entitled  to  as  devisee,  was  included  in  it.  The  answer  further  stated  that  the 
defendant  had  been  always  ready  and  willing,  and  had  repeatedly  offered,  by 
his  solicitors,  to  pay  the  interest,  on  the  terms  mentioned  in  the  letter ;  but 
the  plaintiff's  solicitors  had  refused  to  comply  with  those  terms,  and  that,  af- 
ter a  lengthened  correspondence,  in  which  the  defendant's  solicitors  offered 
to  pay  the  interest  immediately  on  the  production  of  the  mortgage  deed,  and 
which  offer  was  not  accepted,  the  plaintiff  filed  the  bill  in  this  cause,  of  which 
his  solicitors  gave  notice  to  the  defendant's  solicitors,  by  a  letter  of  the  8th  of 
January,  1838.  The  answer  concluded  by  submitting  that,  under  the  above 
circumstances,  the  plaintiff  ought  to  pay  the  defendant's  costs  of  the  suit,  or, 
at  any  rate,  the  defendant  ought  not  to  be  compelled  to  pay  the  plaintiff 'scosts. 

The  only  question  in  the  cause  was  that  raised  by  the  answer,  as  to  the 
costs  of  the  suit. 
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Mr.  O.  Richards^  and  Mr.  Lavmdes,  for  the  plaintiff,  said  that  a  mort- 
gagee was  not  boimd  to  produee  bis  mortgage  deed  to  the  mortgagor  or  any 
person  daiming  under  hHn^  except  oa  payment  of  the  principal  and  interest 
doe  on  the  mortgage. 

*Mr.  Knight  Brue&  and  Mr.  Lloyd,  for  the  defendant,  said  that,    [*423] 
as  die  defendant  was  not  the  original  mortgagor,  but  the  derisee  of 
the  mortgaged  estate,  he  was,  of  necessity,  ignorant  of  the  contents  of  the 
mortgage  deed,  and  that  he  had  a  right  to  inspect  that  deed  for  the  purposes 
mentioned  in  the  answer,  and,  in  particular,  in  order  to  ascertain  whether 
there  was  not  anoth^  estate  than  that  devised  to  him,  comprised  in  the  se- 
curity, which  would  be  liable  to  contribute  to  the  payment  of  the  principal 
and  interest  r  that  no  application  for  payment  of  the  principal  had  been  made 
to  the  defendant^  and  the  defendant  could  not  have  paid  it  without  giving 
the  plaintiff  six  months  notice  of  his  intention  sa  ta  do.    Latimer  v.  Neate.{a) 
AmonJ^)})    Cases  and  Opin.,  vd.  2,  p.  62.    Powell  on  Mortgages,  Coventry's 
edit,  p.  335,  note. 

Th£  Vice-Chancellor  : — As  I  understand  the  answer,  the  defendant's 
solicitors,  in  November,  1836,  gave  notice  to  the  plaintiff's  solicitors,  that  some 
interest  was  in  their  hands.    Then  there  was  a  dispute  about  the  amount 
due  for  interest :  and  then,  on  the  11th  of  March,  1837,  that  letter  was  writ- 
ten to  the  plaintiff's  solicitors,  which  is  set  forth  in  the  answer,  and  by  which 
the  defendant's  solicitors  asked  to  have  a  copy  of  the  mortgage  deed  made  at 
their  own  expense.    Nothing  further  seems  to  have  been  done ;  and  one  im- 
portant fact  seems  to  have  been  omitted,  namely,  payment  of  interest.    Then, 
on  the  9th  of  January,  1838,  a  letter  was  written  to  the  defendant's  solicitors, 
^wfaich  announced  the  filing  of  the  bill.    Now  the  question  is  whether  that 
was  not  perfectly  right. 

*The  interest  had  actually  become  in  arrear.  I  do  not  apprehend  [*424] 
that  the  plaintiff,  the  mortgagee,  was  bound  in  the  year  1837,  to  permit 
the  mortgagor  ta  take  a  copy  of  the  mortgage  deed.  I  never  understood  that 
to  be  the  rule.  I  admit  that  it  is  the  usual  practice  for  a  mortgagor,  when  he 
intends  paying  off  the  mortgage,  to  give  a  proper  notice  of  his  intention  so  to 
do ;  but,  I  apprehend  that  there  is  no  law  of  this  or  any  other  court  which 
requires  that  to  be  done :  it  rests  entirely  upon  custom :  and  the  custom  is 
founded  on  this,  namely,  that  it  is  but  fair  tfmt  the  party  who  has  lent  his 
money  upon  the  security,  should  have  a  reasonable  opportunity  before  the 
transaction  is  put  an  end  to,  of  finding  some  other  security  on  which  he 
may  lay  out  his  money  when  it  has  been  repaid  to  him. 

I  do  not  think  that  the  case  of  Latimer  v.  Neate,  has  any  bearing  upon 
the  present  case.  That  case,  as  I  collect  it  from  the  Lord  Chancellor's  judg- 
ment was  this :  a  bill  had  been  filed,  and  the  defendant  had  not  refused  to 
give  the  discovery,  but  did,  by  his  first  answer  give  some  discovery :  and, 

(a)  4  Clark  ^  Fin.  570.  (i)  Mo:iIey,  34G. 
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that  not  being  thought  sufficient,  exceptiona  were  taken  to  the  answer,  and 
then  a  farther  answer  was  put  in ;  and  that  further  answer  also  purported  to 
give  a  discovery,  but  it  happened  that  the  discovery  which  professed  to  be 
full,  differed  from  the  discovery  given  by  the  first  answer,  and  then,  on  ap- 
plication to  the  Ck)art  of  Exchequer  to  produce  certain  documents,  it  was 
said :  "  by  the  very  information  you  give,  you  make  us  suspect  its  accuracy ; 
for  the  information  is  not  consistent  with  itself ;  therefore,  in  order  that  we 
may  have  that  full  discovery  which  you,  by  submitting  to  answer  the  in- 
terrogatories, show  you  think  you  were  bound  to  give,  the  documents 
[^425J  must  be  produced."  *That  I  see  is  stated  by  the  Lord  Chancellor,  at 
some  length ;  and  it  appears  to  me  to  be  a  very  good  reason  why  the 
House  of  Lords  should  affirm  the  order  made  in  the  Court  of  Exchequer. 

With  respect  to  the  case  cited  from  Mosley :  in  the  first  place,  Mosley  is 
not  a  reporter  of  very  great  authority :  and  I  confess  that  it  seems  to  me  to 
be  most  extraordinary  that,  after  a  decree  nisi  for  a  foreclosure  had  been 
made,  an  application  should  be  made,  by  the  mortgagor,  that  the  mortgagee 
should  produce  his  deed,  in  order  that  it  might  be  laid  before  a  conveyancer, 
to  enable  him  to  draw  an  assignment  of  the  mortgage  to  some  person,  who 
might  be  disposed  to  lend  the  money  to  pay  off  the  first  mortgage :  and,  what 
is  still  more  unaccountable,  the  court  granted  the  motion.    1  apprehend  that 
such  an  application  would  not  be  listened  to  at  the  present  time.    It  does  not 
quite  tally  with  our  notions  of  the  right  of  the  mortgagee  to  keep  his  deeds  to 
himself,  until  the  moment  arrives  when  the  mortgagor  appears  with  the  prin- 
cipal and  interest  in  his  hand  *,  and  then  the  mortgagee  is  not  bound  to  part 
with  the  deeds,  before  he  has  received  his  money :  at  least,  it  must  be  a  simul- 
taneous transaction. 

If  there  was  such  a  great  desire,  on  the  part  of  the  mortgagor  in  this  case, 
to  pay  the  interest,  why  did  he  not,  as  soon  as  the  bill  was  filed,  apply  to  the 
court  for  an  order,  under  the  statute  (7  Geo.  2,  c.  20,)  to  have  an  account 
taken  of  the  principal  and  interest  due  on  the  mortgage.  Instead  o(«  taking 
that  step,  he  allowed  the  suit  to  go  on  to  a  hearing  in  the  usual  way.  My 
opinion  is  that  the  decree  should  be  made  in  the  conmion  form. 


Mortgagor  and  Mortgaged ;  Foreclosure ;  Costs ;  IVastee. 

Where  a  trustee  for  a  mortgagee,  is  made  a  defendant  to  a  fonclosnre  anit,  the  plaintiff  mvt  paj 
his  costs,  and  add  them  to  his  own. 

[*426]  *J.  Walsh,  a  trustee  of  a  term  in  the  mortgaged  estate,  for  better 
securing,  to  the  plaintiff;  the  principal  and  interest,  and,  subject  there- 
to, to  attend  the  inheritance,  having  been  made  a  defendant,  it  was  insisted, 
for  the  defendant  Lockhart,  that  the  trustee  ought  to  have  been  made  a 
co-plaintifi*  in  the  suit,  and,  therefore,  his  costs  ought  not  to  be  thrown  oa 
Lockhart. 
The  Vice-chancellor  said  that  Walsh  might  have  objected  to  being  made  a 


CASES  IN  CHANGERY.  42T 


1640. — Ciapton  v.  Balmer. 


coplaintiS ;  and,  therefore,  the  plaintiff  ought  to  pay  his  costs^  and  then  add 
them  to  his  own,  which  must  be  paid  by  Lockhart. 


Clapton  v.  Bulmer. 

1840  r  24f  h  Janaary. — ^Will ;  Constraction :  Nearest  of  kin  of  my  own  family. 

Testator  bequenthed  his  residue  to  trustees,  in  trust  to  pay  an  annuity  to  his  wife,  and,  subject 
thereto,  in  trust  for  his  daughter  for  life,  and,  after  her  death,  in  trust  fbr  her  children.  Provi- 
ded that,  if  his  daughter  should  die  without  leaving  any  issue,  then  the  trustees  should  *pay 
30001.  as  she  should  appoint :  and,  if  his  wife  should  survive  his  daughter  and  his  daughter 
■boald  die  without  issue,  then  that  the  trustees  should  pay  2000i.  to  his  wife,  and  assign  the  re- 
sidue of  the  trust  moneys  unto  the  nearest  of  kin  of  his  own  family  for  ever.  The  daughter  sur  - 
vived  the  wife,  and  died  without  leaving  issue.  Held  that  the  next  of  kin  of  the  daughter  were 
entitled  to  the  fund. 

William  Johnson,  by  his  will  dated  the  26th  of  August,  1811,  after  giv- 
ing legacies  to  John  Alexander  Mackenzie,  the  plaintiff  Richard  Clapton, 
Richard  Cranmer,  the  defendant  John  Martin  Bulnier,  and  various  other  per- 
sons, and  appointing  his  wife,  Bexey  Amelia  Morris  Johnson,  and  his  daugh- 
ter, Amelia  Rebecca  Johnson,  executrixes  of  his  will,  disposed  of 
*the  residue  of  his  personal  estate  in  the  words  following :  "And  all    [M27] 
the  rest,  residue,  and  remainder  of  my  moneys  in  the  public  funds, 
and  of  all  other  my  personal  estate,  whatsoever  and  wheresoever,  not  herein- 
before disposed  of,  I  order  and  direct  my  executrixes  to  lay  out  the  same,  in 
the  names  of  the  before  named  John  Alexander  Mackenzie,  Richard  Clapton, 
the  said  Rev.  Richard  Cranmer,  and  the  said  John  Martin  Bulmer,  or  the 
survivors  or  survivor  of  them,  at  interest,  upon  government  securities,  who 
thereupon,  shall  stand  possessed  thereof,  upon  trust  and  to  and  for  the  several 
intents  and  purposes  hereinafter  expressed  and  declared  of  and  concerning 
the  same,  that  is  to  say,  upon  trust  that  they,  my  said  trustees,  John  Alexan- 
der Mackenzie,  Richard  Clapton,  Richard  Cranmer,  and  John  Martin  Bulmer, 
and  the  survivors  and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  shall  and  do  fully  authorize  and  empower  my  said  dear 
wife,  during  her  natural  life, , in  case  she  shall  so  long  continue  my  widow 
but  not  otherwise,  to  receive  so  much  of  the  interest  and  dividends  and  an- 
nua] produce  of  the  said  stocks,  funds  and  securities,  and  of  all  other  the  re- 
sidae  of  my  personal  estate,  as  the  same  shall,  from  time  to  timC;  become  due 
and  payable,  as,  together  with  the  dividends  of  the  several  sums  of  500/.,  four 
per  cent..bank  annuities,  and  350/.  three  per  cent,  bank  annuities,  particularly 
mentioned  in  the  settlement  made  on  my  marriage  with  my  said  wife,  bear- 
ing date  on  or  about  the  26th  day  of  April,  1781,  will  make  up  one  clear  an- 
nuity or  yearly  sum  of  150/.,  and  to  ai>ply  the  same  for  her  own  proper  use 
and  benefit ;  and  upon  this  further  trust,  to  pay  the  surplus  of  the  said  inte- 
rest, dividends  and  annual  produce  of  the  trust  moneys  aforesaid  (after  pay- 
ment of  the  said  annuity  or  annual  sum  before  mentioned^)  unto  my  said 
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daughter,  Amelia  Rebecca  Johnson,  for  and  during  the  term  of 
[*428]    *her  natural  life,  or  otherwise  permit  and  suffer  her  to  receive  the 

same ;  but,  in  case  of  the  death  or  intermarriage  of  my  said  wife, 
then  I  direct  that  the  whole  of  such  interest,  dividends  and  annual  produce 
as  aforesaid,  be  paid  to  my  said  daughter,  for  her  life,  in  like  manner :  pro- 
vided always,  and  I  do  hereby  further  declare  my  will  and  mind  to  be  that 
the  interest,  dividends  and  annual  produce  of  the  said  stocks,  securities,  trust 
moneys  and  premises,  which  I  have  by  this  my  will  given  to  and  ordered 
and  directed  to  be  paid  to  my  said  daughter,  during  her  natural  life,  shall  be 
for  her  sole  and  separate  use  and  benefit,  and  that  the  same  or  any  part  there- 
of, shall  not  be  subjeot  or  liable  to  the  debts,  control,  intermeddling  or  engage- 
ments of  any  husband  she  may  marry,  and  that  the  receipt  of  my  said  daugh- 
ter, whether  married  or  unmarried,  without  her  husband,  or  any  other  person 
or  persons  whom  she  may  appoint  to  receive  the  same,  shall  be  a  good  and 
sufficient  discharge  to  my  said  trustees  for  the  said  interest,  dividends  and 
produce,  or  so  much  and  such  parts  thereof,  as  sliall  be  therein  acknowledged 
and  expressed  to  have  been  received  i  and^  from  and  after  the  decease  of  my 
said  daughter,  then  upon  this  further  trust,  that  they,  my  said  trustees,  and 
the  survivors  and  survivor  of  them^  and  the  executors  and  administrators  of 
such  survivor,  shall  and  do  assign  and  transfer  the  said  funds  hereinbefore 
mentioned  (subject,  nevertheless,  and  chargeable  with  the  payment  of  the 
said  annuity  hereinbefore  by  me  given  to  my  said  wife,  in  case  the  same  shall, 
by  virtue  of  this  my  will,  be  then  due  and  payable)  unto  all.  and  every  the 
child  and  children  of  my  said  daughter,  lawfully  begotten,  to  be  equally  di- 
vided between  them,  if  more  than  one,  share  and  share  alike,  and,  if  there  be 

but  one  such  child,  then  the  whole  to  go  to  such  one  child."  The 
P429]    will  then  contained  directions  *and  provLssions  as  to  the  payment  and 

vesting  of  the  shares  of  his  daughter's  children,  and  for  their  main- 
tenance during  their  minorities ;  and  then  proceeded  as  follows :  ^^  Provided 
always,  and  I  do  declare  my  will  and  mind  to  be  that,  in  case  my  said  daughter 
shall  happen  to  die  without  leaving  any  issue,  then  I  will  and  direct  that  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  do  and  shall,  upon  the  decease  without  issue 
as  aforesaid,(a)  raise  and  pay  the  sum  of  3000?.  to  such  person  or  persons  as 
she,  my  said  daughter,  shall,  in  and  by  her  last  will  and  testament  or  any 
writing  purporting  to  be  her  last  will  and  testament,  or  any  codicil  thereto, 
nominate,  give,  direct  or  appoint ;  and,  in  case  my  said  wife  shall  happen  to 
survive  my  said  daughter,  and  my  said  daughter  shall  die  without  issue  as 
aforesaid,  then  1  will  and  direct  that  my  said  trustees,  or  the  survivors  or 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  do 
and  shall,  also,  upon  the  decease  of  my  said  daughter  and  such  failure  of  issue 
as  aforesaid,  to  raise  and  pay,  out  of  the  said  trust  moneys,  the  further  sum 
of  2000/.  unto  my  said  dear  wife,  to  and  for  her  own  use  and  benefit ;  and  I 

(c)  So  in  brief. 
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will  and  direct  that  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  executors  of  administrators  of  such  survivor,  do  and  shall  assign  and 
transfer  the  residue  of  such  trust  moneys  and  of  my  personal  estate,  unto  the 
nearest  of  kin  of  my  ovmfamilff  for  ever. 

The  testator  died  on  the  1st  of  April,  1812,  leaving  Bexey  Amelia  Morris 
Johnson,  his  widow,  and,  Amelia  Rebecca  Johnson,  his  only  child  him  sur- 
viving.   Bexey  Amelia  Morris  Johnson  died  in  1827,  without  hav- 
ing 'married  a  second  husband,  leaving  her  daughter,  Amelia  Re-    [*430] 
becca  Johnson  (who,  afterwards  married  the  defendant  Percival 
Whitfi)  her  surviving. 

Amelia  Rebecca  White  made  her  will  dated  the  9th  of  September,  1834, 
and  thereby,  in  exercise  of  the  power  given  to  her  by  the  testator's  will,  di- 
rected the  trustees  thereof,  immediately  after  her  decease  without  issue,  to 
pay  or  transfer  to  her  husband,  Percival  White,  his  executors,  &c.,  the  sum  of 
30001.  directed  to  be  levied  and  raised  by  the  testator's  will,  together  with 
the  interest,  dividends  and  annual  produce  thereof,  to  and  for  his  and  their 
own  absolute  use  and  benefit ;  and  she  appointed  P.  White  and  H.  H.  White 
executors  thereof.    The  testatrix  died  in  October,  1837. 

The  bill,  which  was  filed  by  Richard  Clapton,  the  surviving  trustee  of  the 

testator's  will)  against  J.  M.  Bulmer  and  P.  White,  alleged  that  Bulmer  was 

the  nephew  of  the  testator's  mother,  and  that,  at  the  death  of  Amelia  Rebecca 

White  without  issue,  he  was  the  cousin  and  sole  next  of  kin  of  the  testator, 

and  that,  as  such,  he  claimed  the  whole  of  the  funds  in  which  the  testator's 

residuary  estate  had  been  invested :  that  P.  White  alleged  that,  according  to 

the  true  construction  of  the  will,  the  intention  of  the  testator  was  that  his 

residuary  estate  should  go  to  his  nearest  of  kin  who  should  be  living  at  the 

time  oi  his  death,  and  that  consequently,  his  daughter,  Amelia  Rebecca 

White,  took  a  vested  interest  in  the  residuary  estate,  and  that  he,  P.  White, 

as  her  legal  representative,  was  then  entitled  thereto.    The  bill  prayed  that 

it  might  be  declared  which  of  the  two  defendants,  or  what  other  persons  or 

person  were  or  was  entitled  to  the  testator's  residuary  estate. 

*In  pursuance  of  the  decree  made  at  the  hearing  of  the  cause,    [M31] 
the  Master  found  that  Amelia  Rebecca  White  was  the  next  of  kin  of 
the  testator  at  the  time  of  his  death,  and  that  the  defendant  John  Martin  Bui- 
mer  was  his  next  of  kin  at  the  time  of  the  death  of  A.  R.  White,  aud  also 
was  the  next  of  kin  of  A.  R.  White  and  the  testator  at  the  time  of  the  death 
of  A.  R.  White,  and  that  A.  R.  White  died  without  leaving  any  issue,  and 
that  the  defendant  Percival  White  was  the  personal  representative  of  Bexey 
Amelia  Morris  Johnson,  and  also  of  Amelia  Rebecca  White. 
The  cause  now  came  on  to  be  heard  for  further  directions. 
Mr.  Stinton  appeared  for  the  plaintiff. 

Mr.  Jacobs  Mr.  O.  Richards  and  Mr.  Keene  for  the  defendant,  Bulmer  :— 
The  question  is,  what  is  the  effect  of  the  ultimate  limitation  in  the  testator's 
will,  to  the  nearest  of  kin  of  his  own  family  for  ev«r.    At  the  date  of  the  will, 
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the  testator  had  a  wife  and  only  one  child,  a  daughter ;  and  the  daughter 
was  his  sole  next  of  kin  at  his  death.    The  defendant  Bulmer  was  the  next 
of  kin  of  tlie  testator  at  the  death  of  the  daughter,  and  he  was  also  the  next 
of  kin  of  the  daughter  at  her  death.    We  contend  that,  under  the  ultiaiate 
limitation  in  the  will,  he  is  entitled  to  the  testator's  residuary  estate.     That 
limitation  was  to  take  effect  on  the  death  of  the  daughter,  who  was  the  tes- 
tator's sole  next  of  kin,  without  issue ;  the  testator,  therefore,  was  contem- 
plating the  death  of  his  daughter  aud  failure  of  her  issue.    The  limitation  is 
not :  "  to  my  nearest  of  kin,"  but :  "  to  the  nearest  of  kin  of  my 
[*432]    family,"  that  is,  "  to  the  nearest  of  kin  of  the  persons;,  •whoever  they 
may  be,  who  are  members  of  my  family."    Marsh  v.  MaT^h^{fl) 
Jones  V.  Colbackj{b)  is  a  good  d^al  like  the  present  case.    There  the  testator, 
after  declaring  trusts  of  his  residuary  estate  in  fovor  of  his  daughter  and  her 
children,  directed  that,  after  the  decease  of  his  daughter  and  her  children,  in 
case  they  should  all  die  under  twenty-one,  the  residue  should  go  and  be  dis- 
tributed amongst  his  relations,  in  a  due  course  of  administration.     The 
daughter  was  the  sole  next  of  kin  of  the  testator  at  his  death.    She  died 
without  leaving  any  issue:  and  the  coiurt  held  that  the  next  of  kin  of  the 
testator  living  at  the  death  of  the  daughter,  and  not  the  personal  representa- 
tive of  the  daughter,  were  entitled  to  the  residue.    Here  the  testator  has  di- 
rected bis  residue  to  be  distributed  at  the  death  of  his  daughter;  and,  in  ad- 
dition to  that,  he  has  given  her  a  disposing  power  over  a  portion  of  the 
residue.    That  circumstance  is  wanting  in  Jones  v.  Colbeck\  and  therefore^ 
this  case  is  stronger  than  that,  in  favor  of  holding  that  the  next  of  kin  of  the 
testator  at  the  death  of  the  daughter,  is  entitled  to  the  residue.    In  JBriden  v. 
Hewlettifi)  the  testator  gave  all  his  goods,  chattels,  &c.  to  trustees,  iu  trust 
for  bis  mother  for  life,  and,  after  her  death,  to  such  persons  as  she  should,  by 
her  will,  appoint,  and,  in  default  of  appointment,  to  such  person  or  persons 
as  would  be  entitled  to  the  same  by  virtue  of  the  statute  of  distritNitions. 
The  testator's  mother  was  his  sole  next  of  kin  at  his  death.    She  died  intes- 
tate :  and  the  question  was  whether  her  personal  representative,  or  the  testa- 
tor's cousins,  who  were  his  next  of  kin  at  her  death,  were  entitled  to  the  pro* 
perty.    The  court  decided  in  favor  of  the  testator's  next  of  kin  at 
[*433]     the  death  of  his  mother.    •That  case  also  wants  the  strong  circum- 
stance of  ther6  being  a  portion  of  the  fund  carved  out  for  the  benefit 
of  the  tenant  for  life.    In  Elmsley  v.  Young,[d)  the  limitation  was  to  such 
person  or  persons  as  should,  at  the  time  of  the  decease  of  the  said  P.  Elms- 
ley,  the  settlor,  be  his  next  of  kin :  and  the  Lords  Commissioners,  on  appeal 
from  the  decision  of  Sir  John  Leach,  held  that  the  tenant  for  life,  who  wris 
the  next  of  kin  of  the  settlor  at  his  death;  Wcis  entitled.    In  BtUler  v.  Bt4sh 
nelli{e)  the  testator  declared  trusts,  of  certain  portions  of  his  residue,  for  his 
daughters  for  their  lives,  and  after  their  deaUis,  for  their  children ;  and  in 

(a)  1  Bro.  C.  C.  293.    See  BelPs  edit  note  4.        (h)  8  Vee.  38.        (c)  3  Myl.  6l  Keen,  90. 
(i)  2  Myl.  4b  Keen,  8Q  end  7S0.  (t)  9  Myl.  <fc  Keen,  SSI 
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there  should  be  no  child  who,  being  a  son,  should  attain  twenty-one,  on 
being  a  daughter,  should  attain  that  age  or  marry,  then  for  such  person  or 
persons  who  should  happen  to  be  his  next  of  kin  according  to  the  statute  of 
cliatributions.    One  of  Uie  daughters  died  without  issue,  and  Sir  John  Leach, 
Master  of  the  Rolls,  held  that  the  testator's  next  of  kin  at  the  death  of  the 
daughter,  and  not  his  next  of  kin  at  his  own  death,  were  entitled*    There 
bis  Honor  says :  "  In  the  case  of  Elmsley  v.  Yming,  which  was  recently 
before  the  court,  I  took  occasion  to  examine,  very  fully,  all  the  authorities  on 
this  point ;  and  I  then  referred  to  a  case  of  Briden  y.  Hewleit,  which,  in 
the  language  used  by  the  testator,  resembles  the  present  case.    One  of  the 
propositions  then  laid  down  by  me,  was  that,  where  a  testator  gives  property 
over,  to  his  next  of  kin,  after  the  death  of  a  tenant  for  life  without  issue,  the 
court  must  look  at  the  whole  will  to  ascertain  who  are  the  next  of  kin  in- 
tended, by  the  testator,  to  take.    In  Elmaley  v.  Youngs  the  ultimate  limi- 
tation was  made,  expressly,  to  those  persons  who  should  be  the  sett- 
lor's next  of  kin  at  his  death :  so  that  there  could  be  no  "question    ['434J 
that  the  tenant  for  life,  who  answered  that  description,  was  entitled. 
In  Briden  y.  Hewlett^  there  was  no  express  designation  of  the  next  of  kin  at 
the  death  of  the  testator ;  but  the  gift  was  to  the  testator^s  widow,  for:her  life^ 
with  remainder  as  she  should  appoint,  and,  in  deiaultof  appointment,  to 
such  person  or  persons  as  would  be  entitled  by  virtue  of  the  statute  of  distri- 
butions ;  and  I  was  of  opinion,  looking  to  the  intention  of  the  testator  to  be 
collected  from  the  whole  will,  that  the  testator  meant  his  next  of  kin  living 
at  the  death  of  the  tenant  for  life."    Sir  John  Leach  then  lays  down  the  fol- 
lowing rule :  "  Where  a  testator  gives  property  to  a  person  for  life,  with  re- 
mainder to  his  children,  and,  if  he  should  die  without  children,  then  over  to 
his  next  of  kin,  it  is  not  a  probable  intention  that  he  should  mean  to  include, 
as  one  of  his  next  of  kin,  the  person  upon  whose  death  without  issue  he  has 
expressly  directed  that  the  property  should  go  over."    Still  less  probable  is  it 
where,  as  in  the  present  case,  the  tenant  for  life  was  the  testator's  sole  next 
of  kin  at  his  death,  and  a  portion  was  carved  out  of  the  residue  and  given  to 
her  to  appoint. 

Mr.  Knight  Bruce^  for  the  defendant  White : — ^The  party  for  whom  I  ap- 
pear, is  the  representative  of  the  testator's  widow  as  well  as  the  representative 
of  the  daughter :  and  one  question  that  arises,  in  this  case,  is  whether  there  is 
not  an  intestacy,  or,  in  other  words,  whether  the  event  in  which  there  is  a 
gift  to  the  next  of  kin,  has  happened. 

It  is  obvious  that  the  testator  contemplated  the  marriage  of  his  daughter,  as 
a  probable  event.  He,  first,  provides  for  her  and  her  children,  and  then,  in 
the  event  of  her  dying  without  issue,  he  gives  her  power  to  dispose 
*of  3000/.,  whether  she  survives  her  mother  or  not.  Then  the  testa-  [*435] 
tor  takes  up  the  event  of  his  wife  surviving  his  daughter,  and  says : ''  In 
case  my  said  wife  shall  happen  to  survive  my  said  daughter  and  my  said  daugh. 
ter  shall  die  without  issue,  then  I  will  and  direct  that  my  jaid  trustees  do 
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and  shall,  also  upon  the  decease  of  my  said  daughter  and  such  failiiie  of  issue 
as  aforesaid,  raise  and  pay,  out  of  the  said  trust  mone]^,  the  further  sum  of 
2000Z.,  unto  my  said  dear  wife,  to  and  for  her  own  use  and  benefit,  and  I 
will  and  direct  that  my  said  trustees  do  and  shall  assign  and  transfer  the  resi- 
due of  such  trust  moneys  and  of  my  personal  estate,  unto  the  nearest  oi  kin 
of  my  own  family.**  There  is,  therefore,  no  disposition  of  the  capital  of  the 
trust  fund  except  in  the  event  of  the  wife  surviving  the  daughter.  That  part 
of  the  passage  which  I  have  read  from  the  will,  which  follows  the  woitfa : 
"  and  I  will  and  direct,"  is  controlled  by  the  double  contingency  of  the  wife 
surviving  the  daughter  and  the  daughter  dying  without  issue.  The  testator 
intended  to  exclude  his  wife  from  sharing  in  the  capital ;  and,  with  that  view, 
he  provides  that,  if  she  survives  his  daughter,  the  capital  shall  go  to  the  near- 
est of  kin  of  his  own  family,  meaning  his  next  of  kin  who  share  in  his  blood. 
That  view  of  the  will,  makes  the  whole  of  it  consistent  and  rational :  and, 
if  the  two  events  do  cover  the  whole  passage,  it  is  quite  clear  that,  under 
existing  circumstances,  there  is  an  intestacy.  Davis  v.  Nortonj{d)  Doe  v. 
Shipphard.{b) 

Supposing,  however,  that  there  is  no  intestacy,  and  that  the  gift  of  the 
capital  is  an  absolute  gift,  what  authority  is  there  for  construing  the  words: 
<' nearest  of  kin,"  in  any  other  than  their  natural  sens^  that  is, 
[*436]    *that  they  mean  the  next  of  kin  of  the  testator  at  any  time  except  bis 
death.    In  every  one  of  the  cases  cited,  there  were  circtnnstances, 
not  found  here,  which  called  on  the  court  to  say  that  the  testator  did  not  mean 
his  next  of  kin  at  his  own  death  to  take.    If  the  case  of  Monk  v.  Marsh 
were  now  to  arise,  the  gift,  in  that  case,  to  the  testator's  nearest  rdations, 
would  be  held  to  be  void  for  remoteness ;  as  it  is  a  gift  over  after  a  general 
failure  of  issue.    But,  supposing  that  not  to  be  so,  Lord  Loughborough's  only 
reason  for  holding  that  tibe  next  of  kin  at  the  death  of  the  son,  and  not  the 
next  of  kin  at  the  testator's  own  death,  were  entitled,  was  that  the  next  of 
kin  at  the  latter  period,  was  the  tenant  for  life  of  the  residue :  but,  in  subse- 
quent cases,  that  circumstance  has  been  always  held  not  to  have  any  effect 
In  Jones  v.  Colheck^  the  testator  contemplated  a  plurality  of  relatives ;  and 
that  was  the  reason  why  Sir  W.  Grant  held  that  the  testator's  daughter,  who 
was  his  sole  next  of  kin  at  his  death,  was  not  entitled.    That  learned  Judge 
says :  <^  As  to  the  claim  of  the  daughter,  it  is  hardly  possible  the  testator  could 
mean  to  describe  an  only  daughter  by  the  terms  "  my  relations  f  directing 
also  the  residue  to  be  distributed  among  those  relations."(c)    It  is  evident, 
therefore,  that  the  circumstance  that  the  testator  indicated  a  plurality  of  re* 
latives  and  directed  a  distribution  to  be  made,  was  the  ground  of  the  decisioD. 
The  next  case  is  Briden  v.  Hewlett.    There  the  testator,  in  case  his  mother, 
who  was  his  sole  next  of  Mn,  should  die  without  a  will,  gave  all  his  goods 
and  chattels  to  such  person  or  persons  (using  a  word  of  plurality)  as  would 

(a)  2  F.  W.  389.  (&)  1  Jkmg.  75.  (c;  8  Ves.  43. 
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be,  not  will  be,  entitled  to  the  same  by  virtue  of  the  statute  of  distributions : 
and  Sir  John  Leach  sa3rs :  <<  It  is  impossible  to  contend  that  this  tes- 
tator meant  to  'give  the  property  in  question  absolutely  and  entirely    [*4377 
to  his  mother ;  because  he  gives  it  to  her  for  life,  with  a  power  of  ap- 
|x>intment    In  case  of  her  death  without  a  will,  the  testator  gives  his  pro- 
perty to  such  person  or  persons  as  would  be  entitled  to  it  by  virtue  of  the 
statute  of  distributions.    Entitled  at  what  time  ?    The  word  vHmld  imports 
that  the  testator  intended  his  next  of  kin  at  the  death  of  his  mother.    It  is 
clear  that  he  intended  to  exclude  his  mother  from  the  class  who  were  to  take 
in  the  event  of  her  intestacy .'^    As  the  ultimate  limitation  was  to  take  effect 
ia  the  event  of  the  mother's  intestacy,  that  case  is  clearly  distinguishable 
from  the  present   Then  comes  the  case  of  Butler  v.  BtiskneU.    The  language 
of  the  will,  in  that  case,  was :  "  And  in  case  there  should  be  no  child  or  chil- 
dren of  his  daughters  respectively,  or  if  such  child  or  children  being  a  daugh- 
ter or  daughters  should  die  under  the  age  of  twenty-one  years  without  being 
married,  or,  beiug  a  son  or  sons,  should  die  under  the  aj2^  of  twenty-one 
years,  then  in  trust  for  such  person  or  persons  as  should  happen  to  be  bis 
( Ae  testator's)  next  of  kin  according  to  the  statute  of  distributions."    Sir  John 
Leach,  in  his  judgment  in  that  case,  speaking  of  his  decision  in  Briden  v. 
Ekwlettf  says :  ^  One  of  the  propositions  then  laid  down  by  me,  was  that, 
where  a  testator  gives  property  over  to  his  next  of  kin  after  the  death  of  a 
tenant  for  life  without  issue,  the  court  must  look  at  the  whole  will  to  ascer- 
tain who  are  the  next  of  kin  intended,  by  the  testator,  to  take.    In  Elmshy 
y.  Youngs  the  ultimate  limitation  was  made,  expressly,  to  those  persons  who 
should  be  the  settlor's  next  of  kin  at  his  death ;  so  that  there  could  be  no 
question  that  the  tenant  for  life,  who  answered  that  description,  was  entitled. 
In  Briden  v.  Hewlett  there  was  no  express  designation  of  the  next  of 
kin  at  the  death  of  the  testator,  but  the  gift  was  to  the  testator's  *  widow    [*438] 
fi}r  her  life,  with  remainder  as  she  should  appoint,  and,  in  default  of 
appointment,  to  such  person  or  persons  as  would  be  entitled  by  virtue  of  the 
statute  of  distributions ;  and  I  was  of  opinion,  looking  to  the  intention  of  the 
testator  to  be  collected  from  the  whole  will,  that  the  testator  meant  his  next 
of  kin  living  at  the  death  of  the  tenant  for  life.    Where  a  testator  gives  pro- 
perty to  a  person  for  life,  with  remainder  to  his  children,  and,  if  he  should 
die  without  children,  then  over  to  his  next  of  kin,  it  is  not  a  iMx>bable  inten- 
tion that  he  should  mean  to  include,  as  one  of  his  next  kin,  the  person  upon 
whose  death  without  issue  he  has  expressly  directed  that  the  property  should 
go  over.    In  looking  to  the  cases,  it  appears  to  me  that  the  court  always  con- 
siders whether  the  words  of  limitation  are  words  of  present  intention,  so  that 
they  are  intended  to  take  %fS^i  as  soon  as  the  testator's  next  of  kin,  living  at 
lus  death,  are  ascertained ;  or  whether  they  import  a  future  period,  and  are  re- 
fiurable  to  the  event  upon  which  the  gift  over  is  to  take  effect.    The  words : 
"  such  persons  as  shall  happen  to  be  my  next  of  kin,"  or,  <<  such  persons  as  shall 
or  shoilld  be  my  next  of  kin,"  indicate  an  intention  to  confine  the  giit  to  such 
persons  as  shall  answer  the  description  of  the  testator's  next  of  kin  at  the 
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death  of  the  tenant  for  life.  I  am  of  opinion,  therefore,  in  this  case,  that  it 
was  the  intention  of  the  testator  that  the' shares  of  Maria  Butler  shonid,  upon 
her  death  without  issue,  vest  in  such  persons  as  should  then  be  his  next  dL 
kin." 

Now,  with  the  exception  of  Marsh  v.  Marshy  I  assert  that  no  case  is  to 
be  found  in  which  the  mere  fact  of  the  tenant  for  life  (on  whose  death  with- 
out  issue  the  fund  is  given  over)  being  the  next  of  kin,  has  been  held 
[*439]    to  exclude  the  tenant  for  life.    One  of  the  cases  which  *show  that 
the  rule  cannot  be  as  was  supposed  in  Marsh  v.  Marshy  is  Harrtng' 
ion  V.  Harte.{a)    There  the  testatrix  bequeathed  her  residuary  estate  to 
trustees,  in  trust  for  her  daughter  Jane  Champemowne,  for  her  separate  use 
for  life,  and  after  her  death,  in  trust  for  such  persons  as  Jane  Champemowne 
should,  by  deed  or  will,  appoint,  and  in  default  of  appointment,  in  trust  for 
such  person  or  persons  as  would  then^  by  virtue  of  the  statute  of  distributions, 
be  entitled  to  the  testatrix's  estate  in  case  she  had  died  intestate.    There 
never  was  an  expression  more  calculated  to  try  the  rule  than  that  was ;  and 
yet  the  counsel  for  the  defendant  admitted  that,  Jane  Champemowne  having 
died  without  making  any  appointment,  the  fund  must  go  to  such  persons  as 
were  next  of  kin  to  the  testatrix  at  the  time  of  her  death.    Doe  v.  Lawson(b) 
and  Masters  v.  Hooper{c)  also  show  that  a  mere  tendency  for  life  giv^  to 
one  of  the  next  of  kin,  operates  nothing  to  exclude  him  from  taking  under 
the  ultimate  trust    Pope  v.  Whitcomlbe{d)  and  Pearce  v.  Vineent,(e)  estab- 
lish the  same  point— [The  Vice-Chancellor :  The  words  in  which  the  ulti- 
mate limitation  is  expressed  in  this  case,  are  words  which  have  jdeteoce  to 
an  event  which  is  to  happen  at  a  time  subsequent  to  the  testator's  deatti.)— 
The  words  ** assign  and  transfer,"  mean  nothing  more  than  ^in  trust  for* 
Lastly,  with  respect  to  the  meaning  of  the  word,  *'  family."    There  is  no 
case  in  which  that  word  has  been  held  to  apply  to  a  single  person.    The  tes- 
tator, in  using  that  word,  did  not  mean  to  designate  the  next  of  kin 
[*440]    of  any  given  person,  but  the  next  of  kin  de  ydmUia  tnea^  or,  de 
sanguine  meo  ;  so  as  to  exclude  his  wife.    Blaekwell  v.  BviVJ) 
The  Tice-Chancellor,  stopping  the  reply : — I  do  not  think  that  thers 
is  any  chance  of  my  deriving  any  benefit  from  a  further  discussion  in  this 
matter ;  because,  according  to  the  view  I  take  of  it,  I  quite  agree  with  that 
set  of  cases  which  Mr.  Knight  Bruce  has  quoted  in  support  of  the  proposi- 
tion, that,  if  you  find  a  gift,  ultimately,  of  the  residue  of  the  personal  estate 
of  the  testator,  to  his  relations  or  to  his  next  of  kin,  or  in  words  which  are 
tantamount,  and  the  tenant  for  life  of4he  residue  happens  to  answer  that  de- 
scription, it  is  nothing  more  than  a  paraphrastical  description  of  the  person 
before  mentioned.    If  A.  B.  were  the  next  of  kin,  it  is  of  very  little  impo^ 
tance  whether  the  testator  says  that,  in  the  event  of  his  dying  without  issue, 
the  fund  shall  go  to  A.  B.,  and,  in  the  event  of  A.  B.'s  dying  without  issue,  the 

<«)  1  Cos,  131.  (i)  a  Eait,  378.  («)  4  Bm.  a  C  907. 

id)  3  Mer.689.  (e)  2  Keon.  S30;  and  2  Myl.  k.  Keen.  800.  (/}  1  Keen,  17& 
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fond  Aall  go  to  a  penon  whom  he  designates  by  a  multitude  of  words  which 
point  to  A.  B.  That  is  the  effect  of  all  the  cases  which  Mr.  Knight  Bruce 
has  adverted  ta 

Now  I  am  to  consider,  first,  whether  there  is  an  intestacy.    I  think  it  is 

plain  that  there  is  not  an  intestacy ;  because,  after  the  testator  has  made 

that  disposition  of  the  residue  of  his  property  which  consists  in  giving  the 

daughter  an  interest  and  making  a  provision  for  her  children,  he  proceeds 

in  this  manner :  "  Provided  always  and  I  do  declare  my  will  and  mind  to  be 

tha%  in  case  my  said  daughter  shall  happen  to  die  without  leaving 

any  issue,  then  I  will  and  direct  that  my  said  trustees,  "^or  the  survivors    [*441] 

or  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 

do  and  shall,  upon  I^er  decease  without  issue  as  aforesaid,  raise  and  pay  the 

sum  of  3000^  to  such  person  or  persons  as  she,  niy  said  daughter,  shall,  in 

and  by  her  last  will  and  testament  in  writing,  or  any  writing  purporting  to 

be  her  last  will  and  testament,  or  any  codicil  thereto,  nominate,  give,  direct 

or  appoint    That  is  one  part  of  what  he  (iirects  under*  the  general  head  of 

the  provision.    And  then  he  says :  ''  And  in  case  my  said  wife  shall  happen  to 

sorvive  my  daughter  and  my  daughter  shall  die  without  issue  as  aforesaid,  then 

I  will  and  direct  that  my  trustees  shall,  upon  the  decease  of  my  said  daughter 

and  such  failure  of  issue  as  aforesaid,  raise  and  pay,  out  of  the  said  trust  moneys, 

the  further  sum  of  20002.  unto  my  wife."    And  then  he  says :  '^  and  I  will  and 

direct'* 

Now,  Mr.  Knight  Bruce  has  wished  me  to  construe  that  part  of  the  will, 
as  if  the  expression :  "  and  I  will  and  direct,"  was,  of  necessity,  to  be  referred 
tD  ttiat  second  part  of  his  will  and  direction  which  is  comprehended  under 
the  general  proviso ;  whereas,  it  appears  to  me,  that  the  natural  construe* 
tion  of  the  words  is  that,  having  made  what  I  will  call  the  plain  and  obvious 
disposition  of  his  property,  namely,  to  his  daughter  and  her  issue,  it  occurs 
to  his  mind  that  the  daughter  may  die  without  issue ;  and  what  is  then  to 
be  done  1  He  begins  the  proviso,  and  he  divides  what  shall  be  done  into 
three  parts,  first,  by  directing  that,  if  his  daughter  dies  without  issue,  3000/. 
shall  be  paid  as  she  shall  appoint ;  and,  if  the  wife  siurvives  the  daughter, 
she  dying  without  issue,  then  2000/.  shall  be  paid  to  the  wife ;  and  then 
he  proceeds  to  complete  the  proviso  by  declaring  that  he  does  di- 
rect that  the  trustees  shall  *assign  and  transfer  the  residue  of  the  [*442] 
trast  moneys  and  the  residue  of  his  personal  estate,  unto  the  nearest 
of  kin  of  his  own  family,  forever.  I  consider,  therefore,  that  there  is  no 
intestacy.  There  is  a  gift ;  and  there  can  be  no  intestacy  unless  it  is  made 
out  that  those  last  words  have  no  meaning :  if  they  have  the  meaning  which 
either  the  one  or  the  other  of  the  counsel  contended  for,  then  there  is  no 

intestacy. 

The  expression  used  by  the  testator  is :  "  unto  the  nearest  of  kin  of  my 
own  fiunily  for  ever."  Now,  if  he  had  meant  to  say  his  own  nearest  of 
kin,  how  easy  would  it  have  been  to  have  said :  "  my  nearest  of  kin.^    But 
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it  is  plain  he  did  not  mean  that:  because,  if  that  which  is  said  to  be  a  man's 
intention  is  obvioudy  easy  to  executey  and  the  party  does  not  execute  it  in 
the  obvious  and  easy  manner,  I  think  it  is  a  fair  inference  that  he  meant 
something  else  than  that  which  is  so  obvious  and  easy.  He  says :  "^  the 
nearest  of  kin,"  not  of  myself,  but  <<  the  nearest  of  kin  of  my  own  family 
for  ever."  Now  I  cannot  but  think  that  if  he  had  used  the  words :  "  in  the 
event  of  the  death  of  my  daughter  and  failure  of  issue  of  my  daughter,  the 
trustees  shall  transfer  die  residue  of  the  trust  m<»iey  to  my  family,"  that 
would  have  been  a  gift  to  the  daught^.  And  when  he  says :  "  the  nearest  of 
kin  of  my  own  family,"  I  cannot  but  think  that  the  most  natural  constraclion 
of  the  words  is  that  the  persons  whose  nearest  of  kin  are  spoken  of^  are 
those  persons  who^  according  to  ordinary  language  would  be  his  family,  that 
is  his  daughter.  And  I  am  the  more  inclined  to  think  that  that  is  the  mean- 
ing of  the  phrase,  because^  though  the  construction  has  been  put  by  courts 
of  law,  upon  the  words  rdaiumsy  dec.,  which  has  been  established  by  a  series 
of  cases,  beginning  with  the  case  of  Harrington  v.  Harte  ;  yet  I 
[*443]  believe  that,  out  of  the  'courts  of  law,  nobody  would  think  that  that 
is  the  construction ;  and  the  multitude  of  cases  shows  the  willingness 
to  dispute  the  point  where  it  ib  disputable.[l] 

Now  the  words  which  this  testator  Jias  used,  are  words  which  do  no^  of 
necessity,  imply  his  own  next  of  kin ;  and  those  words  never  having  as  yet 
received  a  legal  construction,  I  will,  for  the  purpose  of  construing  them,  look 
at  what  he  has  done  by  the  former  part  of  his  will ;  and  I  find  that  he  has 
given  the  residue  of  his  property  to  his  daughter  for  life,  with  lemaindes  to 
her  children ;  and  then,  for  the  obvious  purpose,  as  I  conceive^  of  making  a 
disposition  of  his  property  in  the  event  of  his  daughter  and  her  issue  b^ng 
no  longer  able  to  enjoy  it,  he  uses  these  singular  terms. 

Upon  the  whole,  therefore,  it  appears  to  me  not  to  be  unreasonable  to  bold 
that,  under  the  term :  "  the  nearest  of  kin  of  my  own  family,"  the  nearest  of 
kin  of  the  daughter  is  the  party  to  take.(a) 

(a)  PereiTal  liThite  appealed,  to  the  Lord  Chancellor,  from  the  ahoTe  dednoQ.  His  Loi^hip 
■aid  that  the  Vtee-Chaneellor  wae  right  in  deciding  that  J.  M.  BnUner  was  the  party  entitied  to 
ttke  vadar  ths  ultimate  lindtatiMi  hi  the  will :  that  the  penon  intended  to  be  deecrihed  by  the 
woide  of  thttt  ItstetioB,  was,  dearly,  as  iadiTidnal  who  waa  to  be  aaoertaiDcd  at  a  fatmrn  period: 
that  thoia  words  adnitted  of  two  eonstrafitioiia,  namely,  either  the  next  of  km  of  the  daoghter  si 
her  death,  or  the  next  of  kin  of  the  testator  at  the  same  period ;  and  that»  as  the  same  individual 
6lled  both  thoee  charaoten,  it  was  nnnecessary  to  decide  which  of  the  two  constmctions  ought  to 
ba  adopted.  [Tltm  ease,  on  appeal,  is  r^rted  5  Myl.  Sl  Cr.  108,  of  which  the  Ibiegoiag  note  ira 
eoneet  swimaiy.    The  appaal  was  dimiswd  with  eosts.] 

(1]  Tide  1  Xmbi  181.  a.  1. 
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•Chamberlain  v.  Lee.  [*444] 

1840 :  93d  Janoary^— Vendor  and  Parchaser ;  Title. 

Jf  A.  agrees  to  aell  an  estatOi  and  it  is  afterwards  discofered  that  a  small  portion  of  it,  is  the  pro- 
perty of  another  perMm ;  the  court  will  not  discharge  the  purchaser  from  his  contract,  without 
grnnf  A.  an  opportunity  of  acquiring  a  title  to  that  portion. 

In  June,  1837,  the  estates  of  John  Lee  the  testator  in  the  cause,  who  died 
in  1836,  weie  sold,  in  lots,  under  the  decree  of  the  court ;  and  Joseph  Gosnay 
became  the  purchaser  of  lots  62,  63,  and  64.    In  the  particulars  of  sale  those 
lots  were  described  as  follows :  lot  62  as  a  moiety  of  a  plot  of  freehold  build- 
ing land  situate  on  the  north  side  of  the  Wakefield  Ings  road  and  adjoining 
to  the  fair  ground,  containing  2495  square  yards:  lot  63,  as  a  moiety  of  a 
plot  of  freehold  buildins^  land  bounded  on  the  east  by  lot  62,  on  the  west  by 
,  Denhy-Dale  road,  and  containing  1400  square  yards  r  lot  64,  as  a  moiety  of 
a  plot  of  freehold  building  land  bounded  on  the  east  by  lot  65,  on  the  west 
by  the  Denby-Dale  road,  on  the  north  by  the  fair  ground,  and,  on  the  south, 
by  the  Ings  road,  and  containing  2600  square  yards.    By  the  second  condi- 
tion of  sale,  it  was  stipulated  that  the  purchasers  should,  within  six  weeks 
from  the  delivery  of  the  abstract  of  title,  deliver,  in  writing,  at  the  office  of 
Mr.  T.  Taylor,  tfie  vendors'  solicitor,  all  objections,  if  any,  fo  the  title ;  and 
that  all  objections  not  delivered  by  that  time,  should  be  considered  as  waived. 
The  12th  condition  provided  that  if  any  mistake,  error  or  mis-statement 
should  be  made  in  the  description  of  the  property  or  any  other  error  should 
appear  in  the  particulars  of  sale,  such  mistake,  error  or  mis-statement  should 
not  annul  the  sale,  but  a  compensation  or  equivalent  should  be  given  or  taken 
as  the  case  might  require,  such  compensation  or  equivalent  to  be  settled  by 
the  Master. 

On  the  19th  of  July,  1837,  the  Master's  report  as  to  Gosnay's  purchasCi 
was  confinned.  On  the  22d  of  March,  1838,  the  abstract  of  the  ven- 
dors' title  to  the  Mots,  were  delivered  to  Gosnay.  In  June,  183S,  he  [*445] 
presented  a  petition  praying  to  be  discharged  from  his  purchase, 
on  the  ground  that  the  auctioneer  had  put  up  the  lots  to  be  bid  for  at  so  much 
per  square  yard ;  and  that  he  was  thereby  induced  to  believe  that  he  was 
bidding  for  the  entirety,  and  not  a  moiety  only  of  a  square  jbxA.  In  Decem- 
ber, 1838,  the  petition  was  heard  by  the  Tice -Chancellor,  who  granted  the 
prayer  of  it ;  but,  in  May,  1839,  the  Liord  Chancellor,  on  appeal,  dismissed  it 
with  costs. 

On  the  6th  of  June,  1839,  the  plaintiff  gave  notice  of  motion  that  Gosnay 
might  be  ordered  to  pay  his  purchase  money  into  court.  On  the  9th  of  No- 
vember, following,  Ciosnay  gave  a  cross  notice  of  motion  that  he  might  be 
discharged  from  his  purchase,  and  that  the  contract  entered  into  by  him  for 
the  purchase  of  the  three  lots,  might  be  rescinded,  the  vendors  not  hawig  a 
title  thereto  at  the  time  of  the  sale ;  and  that  the  pIointi£b  might  pay  to  him 
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his  costs  and  expenses  of  confirming  the  report  and  inyestigating  the  title  to 
the  lots,  and  of  the  motion. 

It  was  stated  in  the  affidavits  for  the  purchaser,  that  the  lots  in  questicm 
adjoined  the  Wakefield  Ings  turnpike  road  on  the  south  side ;  and  tbsX  the 
whole  of  that  side  of  the  lots  which  was  two  hundred  yards  in  length,  con- 
sisted of  a  piece  of  ground(a)  to  which  the  testator  had  no  right  or  title  what- 
eoeyeri  but  which,  as  to  so  much  of  it  as  was  comprised  in  lot  62,  belonged  to 
J.  H*  Smyth,  Esq.,  and,  as  to  the  remainder,  to  the  trustees  of  the  late 
[*446]  Joseph  Hargrave,  Esq.  It  appeared  from  *the  affidavits  of  the  ven- 
dors,^  that  for  the  last  nine  years,  if  not  longer,  the  testator  and  those 
claiming  under  him,  had  been  in  quiet  possession  of  the  whole  of  the  lots : 
and  the  vendor's  solicitor  deposed  that  he  did  not  know  or  believe  that  aoj 
part  of  lots  63  and  64,  belonged  to  Hargrave's  trustees. 

In  October,  1839,  which  was  some  months  after  the  vendors  had  been  iD- 
formed  by  the  purchaser,  of  the  alleged  defect  in  their  title,  their  solicitoi 
sent  to  the  purchaser's  solicitor,  an  abstract  of  Mr.  Smyth's  title  to  that  pajt 
of  the  piece  of  ground  which  belonged  to  him  and  whiclr-formed  part  of  lot 
62,  and,  at  the  same  time,  informed  the  purchaser's  solicitor,  that,  ibr  the 
purpose  of  preventing  any  further  litigation  and  expense,  the  vendors  had 
entered  into  a  contract  with  Mr.  Smyth  for  the  purchase  of  a  moiety  of  that 
portion  of  the  piece  of  ground  which  belonged  to  him,  and  which  formed 
part  of  the  lot  62 :  but  no  new  title  was  shown  to  that  part  of  the  piece  of 
ground  which  was  alleged  to  belong  to  Mr.  Hargrave,  and  which  was  com- 
prised in  the  two  other  lots. 

The  original  and  cross  motions  now  came  on  to  be  heard. 

Mr.  Knight  Bruce  and  Mr.  Metcalfe  appeared  in  support  of  Uie  former ', 
and  Mr.  Wakefield  and  Mr.  Betkelly  in  support  of  the  latter,  said :— When 
a  person  agrees  to  sell  property  which  is  not  his,  the  contract  cannot  be  en- 
forced either  at  law  or  in  equity.  Sir  E.  Sugden  in  his  Treatise  on  the  Law 
of  Vendors  and  Purchasers,  says:  "where  a  person  takes  upon  himself  to 
contract  for  the  sale  of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has  it  in 
his  power  by  the  ordinary  course  of  law  or  equity,  to  make  himself 
[*447]  so ;  *though  the  owner  offer  to  make  the  seller  a  title,  yet  equity  will 
not  force  the  buyer  to  take  it ;  for  every  seller  ought  to  be  a  bona 
fide  contractor :  and  it  would  lead  to  infinite  mischief,  if  one  man  were  pe^ 
mitted  to  speculate  upon  the  sale  of  another's  estate.  Besides  the  remedy  is 
not  mutual ;  which,  perhaps,  is  of  itself  a  sufficient  objection  in  a  case  of  this 
nature.'Xft)  The  learned  author  then  cites  Tendring  v.  London^c)  as  an  au- 
thority for  the  position  laid  down  by  him,  and  adds  the  following  query: 
"  whether  there  is  any  case  in  which  a  man  knowing  himself  not  to  haye 
any  title,  has  been  allowed  to  enforce  the  contract  by  procuring  a  title  before 

(a)  It  did  not  appear  ftom  the  briefs  on  the  motions,  what  was  the  breadth  of  this  piece  of  ^nmil 
but,  in  one  of  the  papen  belonging  to  the  pnrohaaer's  aolieitor,  it  was  alatod  (o  be  ax  feet 
(6)  Vol.  1,  p  207,  9th  edit.  (c)  3  Eq.  Ab.  680,  pi.  9. 
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the  report"  These  lots  were  sold  at  so  much  per  square  yard:  Ihey  were 
described  in  the  particulars  of  sale  as  building  ground,  and  as  abutting  on  the 
turnpike  road.  It  turned  out,  however,  that  the  vendors  had  no  title  wliat- 
ever  to  the  ground,  so  far  as  it  abuts  on  the  turnpike  road.  They  allege  thai 
they  have  contracted  for  the  purchase  of  part  of  the  slip  of  land  to  which 
they  had  no  title ;  but  they  do  not  pretend  that  they  have  entered  into  any 
negotiation  for  the  purchase  of  the  remainder :  and  great  additional  dday 
and  expense  will  be  incurred  by  the  purchaser,  in  investigating  the  title  to 
that  part  which  they  say  they  have  contracted  for.  Besides,  the  slip  of  land 
in  question  is  the  frontage  of  the  lots.  It  is  the  most  important  part  of  Ibo 
whole ;  and  it  was  the  inducement  to  the  purchase.  If  a  parson  who  has  pur* 
chased  building  ground,  cannot  have  the  frontage  conveyed  to  him,  be  loses 
the  whole  benefit  of  his  purchase :  the  remainder  of  the  ground  is  valueless 
to  him.  If  this  slip  of  land  is  taken  away,  the  character  under  which  the  land 
was  sold,  will  be  taken  away. — p^he  Vice-Chancellor :  were  the 
vendors  in  possession  of  the  slip  of  land  at  the  time  of  the  *sale  ?J —  [*44d] 
We  believe  that  they  were. — [The  Vice-Ohancellor :  I  do  not  see 
why  the  12th  condition  of  sale  should  noi  apply  to  this  case^] — That  condi- 
tion  has  been  always  held  to  apply  to  unintentional  errors,  and  not  to  a  case 
like  the  present.  Besides,  if  the  purchaser  cannot  have  the  frontage,  the  rest 
of  the  ground  is  of  no  value ;  and,  therefore,  this  is  not  a  case  which  admits 
of  compensation.  The  court  can  not  now  give  the  vendors  an  opportunity 
of  acquiring  a  title  to  that  in  which  they  had  no  interest  whatever,  at  the 
iime  of  the  sale,  without  infringing  the  very  wholesome  rule  laid  down  by 
hard  EMon,  in  Leehmere  v.  Brasier.{a)  There  his  Lordship  says :  <<  I 
must  say  that  I  will  not  extend  the  rule  which  the  court  has  adopted,  of 
compelling  a  purchaser  to  take  the  estate,  where  a  title  is  not  made  till  after 
the  contract,  to  any  case  to  which  it  has  not  already  been  applied.  The  rule 
has,  in  many  instances,  been  productive  of  great  hardship."  In  DMf  v. 
PuUerh{b)  the  court  discharged  the  purchaser,  although  the  defect  in  the  title 
was  actually  cured  at  the  time ;  and,  consequently,  it  refused  to  give  the  ven- 
dor the  benefit  of  the  acquisition  of  title  which  had  been  made  subsequent  to 
the  contract.  A  Court  of  Equity  will  never  sanction  that  species  of  dealing 
by  which  a  man  sells  the  estate  of  another,  speculating  on  his  being  able  to 
acquire  a  title  to  it,  before  the  cause  is  heard  for  further  directions. 

The  Yice-Chancellor :  What  Lord  Eldon  is  repealed  to  have  said,  in  Leeh- 
mere  v.  Brasiett  applies  to  a  ease  where  A.  has  sold  theestate  of  B. :  biit  it 
does  not  apply  to  a  case  where  diat  which  the  vendor  has  not,  is  a  very  small 
portion  of  the  property  sold. 

*Mr.  JB^ighi  Bruce,  and  Mr.  Metcalfey  cited  WtUiams  v.  Car-  [M49J 
ter,{c)  and  said  that  it  was  not  pretended  that  the  alleged  defect  in 

(«)  3  Jae.  4t  Wilk. 389.  ih)  I  Rom.  h,  Myl.  996;  «ada]ito,ToL3,f.39» 

{e)  1  Sag.  Vend.  208. 
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the  title  to  a  portion  of  lot  62,  was  known  to  the  yendors  until  they  weie  in- 
formed of  it  by  the  purchaser's  solicitor :  that  it  was  a  fallacy  to  say  that  the 
▼endors  had  no  title  to  the  slip  of  land ;  for  they  and  the  testator  had  long 
had  possession  of  it,  which  was  a  species  of  title :  that  the  12th  condition 
was  not  intended  to  apply  to  fraudulent  errors,  but  was  intended  to  apply  to 
nnintentional  ones ;  that  Gosnay,  a  quarter  of  a  year  after  the  abstract  had 
been  delivered  to  him,  presented  a  petition  praying  to  be  discharged  from 
his  purchase,  on  other  grounds :  and  that  it  was  bis  duty  to  have  stated  that 
he  did  not  know  of  the  present  objection,  at  that  time ;  but  he  had  not  done 
80 :  that  the  abstract,  which  was  delivered  in  March,  1838,  showed  that  he 
must  have  been  aware  of  the  objection  when  he  presented  his  petition  to  be 
dischai^^ed :  that  the  notice  of  motion  for  payment  of  the  purchase  money 
into  court,  was  given  on  the  6th  of  June,  1839 :  and  that  it  was  not  until 
the  9th  of  November  in  that  year  that  the  notice  of  motion  to  discharge  him 
from  his  purchase,  was  given :  that  it  was  not  pretended  that  the  possession 
of  any  one  of  the  lots,  was  necessary  to  the  enjoyment  of  the  others;  and, 
therefore,  Oosnay  was,  at  all  events,  bound  to  complete  his  purchase  as  to 
lots  63  and  64. 

Mr.  Bethell,  in  reply : — It  is  admitted  that  the  vendors  had  no  title  to  a 
part  of  the  property  which  they  contracted  to  sell.  The  12th  condition  ap- 
plies only  to  cases  which  admit  of  compensation :  but  not  to  cases  in 
p460]  which  the  vendor  *has  not  the  power  of  giving  that  which  was  the 
inducement  to  the  purchase ;  for  that  does  not  admit  of  compensa- 
tion. The  slip  of  land  was  the  inducement  to  the  purchase  in  this  case ;  it 
gave  the  land  its  quality,  and  constituted  the  whole  value  of  the  purchase. 

The  Vice-chancellor  : — It  is  said  that  this  court  will  not  sancticm  a 
contract  made  by  a  person  to  sell,  to  another,  that  which,  at  the  time,  he 
knows  he  has  not.  I  admit,  if  the  case  is  that  A.,  with  reference  to  an  es- 
tate which  he  knows  to  belong  to  B.,  contracts  to  sell  it  to  C. ;  that  it  is  a 
very  wholesome  rule  that  this  court  ought  not  to  aid  such  a  contract  Bat 
general  rules  do  certainly  admit  of  variation ;  and,  in  my  opinion,  it  would 
be  vastly  too  harsh  an  interference  with  the  common  mode  of  the  manage- 
ment of  the  business  of  mankind,  if  such  a  rule  were  taken  to  be  aj^cable 
to  a  case  where  a  party,  apparently  in  the  ownership  and  prima  fade  ap- 
pearing to  have  a  title,  sells  land ;  and  it  afterwards  turns  out  that,  a  very 
small  portion  of  it,  is  not  his,  (although  he  was  in  possession,)  but  is  the  pn)- 
perty  of  another  person.  It  would  be  a  harsh  applicaUon  of  the  first  princi- 
ples of  this  court,  were  I  to  say  that,  in  such  a  case,  the  contract  was  so  radi- 
cally bad  that,  even  if  the  vendor  could  honestly  procure  his  title  to  be  made 
good  by  purchasing  the  property  for  himself  from  the  rightful  owner^  in  or- 
der  that  he  might  hand  it  over  to  the  purchaser,  he  should  not  be  at  liberty 
to  do  so.[l]  ,  .     ' 

[1]  Vidt  1  Ru».  &  M.  310,  n.  1.  .... 
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I  can  not  but  think  that  it  has  happened,  repeatedly,  that  contracts  hav« 
been  made  for  the  sales  of  estates,  in  which  small  pieces  have  not  been  found 
to  belong  to  the  vendors,  and  they  have  been  at  liberty  to  deal  with 
persons,  over  whom  they  have  no  ccxitrol,  for  the  'purpose  of  making  [MSI] 
good  their  title  to  the  purchaser,  with  whom  they  have  bona  fide 
contracted.  I  am  satisfied  that  it  has  repeatedly  happened,  although  I  can 
not  mention  any  particular  case.  And  1  never  heard  that  it  was  a  received 
mie  with  gentlemen  practising  conveyancing,  that,  merely  because,  as  to  a 
certain  portion  of  the  estate,  the  vendor  had  not  a  title  at  the  time  of  the  sale, 
he  might  not  be  at  liberty  to  make  good  his  title,  and  hand  over  the  whole 
of  the  property  contracted  to  be  sold,  to  the  purchaser. 

With  respect  to  this  particular  case,  it  seems  to  me  that  it  would  be  too 
much  to  say  that  there  has  been  such  a  fraudulent  dealing,  such  a  jobbing 
in  land,  as  that  this  court  is  bound  to  say  that  the  contract  ought  to  be  re- 
scinded. 

I  am  very  willing  to  admit  that,  notwithstanding  (he  proceedings  which 
were  adopted,  by  this  purchaser,  in  the  year  1838,  a  case  might  be  stated  in 
which  he  might  fairly  make  the  objection  which  he  now  makes :  but  let  us 
consider  how  it  is  on  his  own  showing.  I  do  not  understand  him  to  allege 
that  there  was  actually  any  fraud:  but  what  he  represents,  on  his  own  affi* 
davit,  is,  in  substance,  that,  with  respect  to  this  little  slip  of  land,  the  breadth 
of  which  I  do  not  find  anywhere  stated,  (the  length  is,  but  the  breadth  is  not,) 
that,  with  respect  to  this  little  slip  of  land,  it  turned  out,  by  admeasurement, 
that  the  quantity  which  the  vendors  undertook  to  sell  could  not  be  made 
good  except  by  including  this  slip  of  land.  And  then  it  is  alleged  that,  with 
respect  to  that  part  which  bounds  lot  62,  it  belonj^s  to  a  gentleman  of  the 
name  of  Smyth ;  and,  as  to  that  part  which  bounds  lots  63  and  64,  it  belongs 
to  Mr.  Hargrave.  I  will  take  it  to  be  so.  Well  then,  the  vendors 
hnving  *thts  objection  notified  to  them,  proceeded,  immediatdy,  to  ['460] 
make  a  contract  with  the  gentleman  of  the  name  of  Smyth,  for  the 
purpose  of  acquiring  the  fee  simple  in  that  part  of  the  slip  of  land  which  was 
Smyth's,  and  it  does  not  appear  that  they  may  not  be  able  to  make  an  efifectual 
contract  with  Mr.  Hargrave  with  respect  to  the  other  portion.  Now  I  must 
look  at  the  whole  together,  and  I  am  inclined  to  think  that  it  will  be  lawful 
fDr  the  vendors  to  make  good  this  contract  with  Messrs.  Smith  and  Har- 
grave ;  and,  by  means  of  those  contracts  with  them,  onable  themselves  to 
complete  the  contract  with  Mr.  Gosnay. 

But  supposing  it  should  fail,  I  have  not  got  circumstances  enough  before 
me  now  to  determine,  at  once,  that  these  slips  of  laud  do  not  fall  within  the 
12th  condition  ;  because,  it  struck  me  that  a  good  deal  of  the  objection  arising 
from  the  materiality  of  this  slip  of  land,  would  depend  on  the  very  width  of 
the  slip ;  and,  if  it  be  of  considerable  extent,  so  as  to  afford  a  very  easy  means 
of  annoyance  to  be  practised  on  Mr.  Gosnay  by  means  of  building  and  soon, 
it  might  lead  to  objections ;  but,  before  I  am  told  how  wide  it  is,  (and  I  am 
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certain,  from  the  statement  that  is  made,  that  it  mtiBt  be  narrow)  I  can  not,  at 
once,  concludei  withont  any  further  statement,  that  it  may  not  be  cooqre- 
hended  within  the  12th  coiklition  of  sale. 

Then  there  ia  also  the  circumstance  which  regards  the  second  conditioa  of 
sale.  I  am  not  at  liberty,  at  preset,  to  say  how  far  the  veadors  may  not  be 
at  liberty  to  avail  themseres  of  that  condition :  and  then,  having  noOBBg 
presented  to  me  except  that  general  elation  which  is  made  with  refierenoa 
to  a  case  which  I  do  not  think  is  similar  at  all  to  the  present  case,  I 
1*463]  am  asked  to  *say,  at  once,  that  this  is  a  case  in  which  I  ought  to 
make  a  peremtory  order,  and  discharge  the  purdiaser.  it  appears  to 
me  that  that  is  asking  too  much :  and  I  do  not  think  that  this  application  oC 
the  purchases  ought  to  be  favored :  and,  that  being  so,  I  shall  refuse  the  ap- 
plication with  costs. 

The  order  directed  a  reference  to  the  Master  to  inquire  and  state,  to  the 
court,  whether  a  good  title  could  be  made  to  the  premises  comprised  in  the 
three  lots,  and  at  what  time  it  was  first  shown  that  a  good  title  could  be 
made,  with  liberty  to  state  special  circumstances :  and  Gosnay's  application 
to  be  discharged  from  his  purchase,  was  refused,  with  costs.[l] 


TWEEDALE  V.  TwEEDALE. 

1840 :  34th  and  30th  Janaary. — ^Will ;  Constructioii ;  CuraolatiTe  Legacies ;  Aiiiiiiit3r. 

Testator,  by  his  will,  bequeathed  snms  to  his  four  sons  absolutely,  and  other  stuns  to  his  four  daoffc- 
ten  for  their  Utos,  with  remainder  to  their  children.  One  of  his  sons  aflenraidi  died ;  and  tlia 
testator  thereupon  made  a  eodicU  as  follows ;  "  In  consoqne)ice  of  the  death  of  my  son,  J.  Tn  I 
hnTe  opened  my  will,  and  now  wish  to  bequeath  to  my  wife,  6002.  a  year ;  to  my  three  sons 
9000/.  each ;  to  my  four  daughters,  300/.  a  year  each ;  and  at  the  death  of  my  wife,  the  GDOL 
a  year  to  be  equally  divided  amongst  my  four  daughters.  This  memorandum  will,  I  hope,  be 
attended  to  in  case  of  death  before  I  make  the  legal  alteration  in  my  wilL**  Held  that  the  gifts 
by  the  codicil,  were  in  addition  to  those  by  the  will ;  and  that  the  aaiinal  sums  firen  by  the 
codicil,  were  perpetoal,  and  not  mere  life  annnities. 

James  Twbedale,  by  his  will  dated  the  16th  of  November,  1820,  after 

[1]  The  above  decision  being  made  on  motion,  does  not  carry  the  same  weight  with  it,  as  if  k 
had  arisen  distinctly  upon  a  bill  for  a  specific  performance.  As  to  the  diflforent  raloe  of  decaioBs , 
•eoording  to  the  difibrent  modes  in  whieh  questions  are  presented  to  the  conxl,  see  what  b  sud  by 
Lovd  Brougham  in  Ciuamajm'  v.  Strode,  2  MyL  6c  K  733.  A  person  contractMl  to  sell  an  estate, 
who  at  the  time  of  the  contract  had  no  legal  or  equitable  title  to  it,  by  reason  of  the  alienage  of  a 
paity  through  whom  he  claimed ;  the  purchaser  by  his  own  inquiries  ascertained  the  defect  of  title, 
hot  did  not,  until  after  some  months  of  negotiation  with  the  vendor,  repudiate  the  contract:  the 
Tender  then  filed  his  bill  for  a  specific  performance,  and  pending  the  investigation  of  the  title  in 
the  Master's  office,  obtained  a  grant  of  the  estate  tnua  the  crown ;  it  was  held  that  ha  was  en- 
titled to  a  decree.  Eyston  v.  Simond9,  1  Yo.  dt  Coll.  C.  C.  608,  Specific  performance  of  con- 
tract for  sale  of  an  estate  in  fee  simple  decreed  in  favor  of  a  vendor  who  at  the  time  of  the  con- 
tract was  tenant  for  life  only  ;  the  purchaser  not  having  rejected  the  purchase  as  soon  an  he  bad 
aoeertained  the  reid  interest  of  the  vendor,  and  the  vendor  being  able  by  means  of  the  consent  of 
ths  parties  interested  hi  remainder,  to  make  a  fgoo^  prima  fmek  title  to  the  fee  simple  at  the  hear- 
ing.   Salitbury  v.  Hateker,  3  Yo.  dt  Coll.  C.  C.  54. 
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directing  all  bis  just  debts^  funeral  expensea  and  the  charges  of  proving  his 
will  to  be  iiilly  paid  by  his  executors  thereinafter  named,  gave  and  be- 
queathed unto  his  wife,  the  defendant  Caroline  Tweedale,  the  sum  of  1602. 
for  her  immediate  occasions,  and  all  the  stock  of  provisions,  wines  ^ 
and  liquors  that  ^should  be  in  and  about  his  house  at  Brighton,  at    [*454] 
the  time  of  his  decease ;  and  he  also  gave  and  bequeathed  to  her  and 
her  aapigns  fimr  life,  the  use  and  occupation  of  his  house  with  the  appurte- 
naDceSy  and  also  of  the  housdiold  furniture,  plate,  linen,  china  and  fixtures 
therein :  and,  from  and  after  her  decease,  he  gave  and  bequeathed  the  hous^ 
furniture  and  eSEscia  to  trustees,  their  executors,  administrators  and  assigns 
upon  trust  to  be  sold  in  such  manner  as  they  should  think  proper,  and  the 
produce  to  be  by  them  retained  and  applied  upon  the  trusts  thereinafter  de- 
clared concerning  his  residuary  estate ;  and  he  gave  and  bequeathed,  to  his 
wife  and  the  trustees,  all  the  residue  of  his  goods,  chattels  and  personal  estate, 
upon  trust  to  sell  and  convert  into  ready  money  all  such  parts  thereof  as 
should  not  consist  of  money  or  securities  for  money,  and  to  call  in  and  col- 
lect such  parts  thereof  as  should  consist  of  moneys  or  securities  for  money, 
and  to  invest  the  same  moneys  in  the  usual  securities ;  and  to  stand  pos- 
sessed thereof  upon  the  trusts  following,  that  is  to  say,  as  to  the  sum  of 
SOOOL  part  thereof,  upon  trust  to  pay  the  interest  thereof  to  his  wife,  for  her 
life,  and,  after  her  decease,  upon  trust  to  stand  possessed  of  the  80002.  and 
the  interest  arising  tlierefrom,  in  the  manner  tliereinafier  declared  concerning 
the  same :  and,  as  to  the  sum  of  2000/.,  other  part  of  the  principal  trust  estatCi 
upon  trust  to  pay  the  interest  thereof  to  his  son  James  Charles  Tweedale,  or 
his  assigns,  until  he  should  attain  the  age  of  twenty-five  years,  and  then 
upon  trust  to  pay  the  same  to  him  or  them,  to  and  for  his  or  their  absolute  use 
and  benefit ;  and  as  to  the  sums  of  3000/.  and  4000/.,  and  4000/.,  other  parts 
of  the  principal  trust  estate,  upon  the  same  trusts  for  the  benefit  of  his  (the 
testator's)  son^  Farquharson  Tweedale,  the  plaintiff  William  Hutton 
Tweedale,  and  Alexander  Tweedale  respectively,  as  'were  therein-    [*455] 
before  declared  respecting  the  legacy  of  2000/.  for  his  son  James 
Charles  Tweedale.    Provided  that  in  case  any  or  either  of  his  sons  should 
die  under  the  age  of  twenty-five  years  leaving  issue,  then  that  the  legacy  of 
any  or  either  of  them  so  dying  and  leaving  such  issue,  should  go  to  such  his 
or  their  issue  equally  to  be  divided  between  them,  if  more  than  one,  share 
and  share  alike^  and,  if  but  one,  to  such  only  child,  as  and  when  they  should 
severally  attain  the  age  of  twenty-one  years,  such  issue  taking  only  the  share 
to  which  their,  his  or  her  own  deceased  parent  or  parents  was  or  were  or 
otherwise  would  have  been  entitled  to  ;  and  the  interest,  dividends  and  an- 
nua] produce  thereof  to  be,  in  the  meantime,  applied  for  their,  his  or  her  edu- 
cation and  maintenance  respectively ;  but  in  case  any  or  either  of  the  tes- 
tator's sons  should  die  under  the  age  of  twenty-five  years  without  leaving 
issue,  then  the  legacy  of  him  or  them  so  djring  without  any  such  issue  (or 
such  part  thereof  as  should  then  remain  unapplied  to  the  purposes  therein- 
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after  mentioned)  diould  go  to  the  survivors  or  survivor  of  th^Ui  snd  ttie 
issue  of  any  one  or  more  of  them  who  should  be  dead  leaving  issue,  at  sacfa 
a^es,  days  or  times  and  in  such  manner  as  his  or' their  original  legacy  wss 
thereinbefore  directed  to  be  paid  to  him  or  them.  The  testator  then  }m>vided 
for  the  advancement  of  his  sons  out  of  their  legacies :  and  then  declared  that 
his  trustees  should  stand  possessed  of  16,000/.,  other  part  of  the  trust  estate, 
upon  trust  to  pay,  to  his  wife,  a  sufficient  part  of  the  interest  thereof,  for  the 
purpose  of  maintaining  and  educating  his  four  daughters,  Caroline  Ann 
Tweedale,  Emily  Sophia  Tweedale,  Louisa  Tweedale,  and  Susan  Rose 
Tweedale,  until  they  should  attain  twenty-one,  and,  when  they  should  sev* 

erally  attain  that  age,  upon  trust  to  appropriate  40002.  for  the  benefit 
[*466]    of  each  of  them,  and  to  stand  possessed  thereof,  in  trust  for  their  *ae- 

parate  use  for  life,  without  power  of  anticipation  :  and  when  they 
should  die  leaving  issue,  to  transfer  their  fortunes  to  their  respective  issue 
equally,  if  more  than  one,  and,  if  but  one,  to  such  only  child  as  and  when 
tl^y,  he  or  she  should  attain  twenty-one,  and  the  interest  thereof  to  be,  in 
the  meantime,  applied  for  their,  his  or  her  education  and  maintenance  or  in 
any  other  manner  for  their  advancement  in  life  respectively  at  the  discretion 
of  the  trustees,  together  with  all  or  such  part  of  the  principal  as  the  trustees 
should  think  proper ;  and,  as  to  the  residue  of  the  trust  estate,  upon  trust  to 
pay  the  interest  tfiereof  to  his  wife,  Caroline  Tweedale,  for  her  life,  and,  after 
her  decease,  to  stand  possessed  of  such  residue  and  also  of  the  800Qf.  therein- 
before appropriated  for  the  benefit  of  his  wife  during  her  life,  for  the  equal 
benefit  of  his  four  daughters  and  their  respective  issue,  and  to  be  payable  at 
the  same  time  and  in  Uie  same  manner  as  thereinbefore  directed  concerning 
their  original  fortunes.  The  testator  then  provided  for  the  survivorship  of 
his  daughters'  fortunes  on  their  dying  under  twenty-one  without  leaving 
issue  who  should  attain  that  age ;  and  in  case  any  of  his  daughters  should 
marry  with  the  approbation  of  the  trustees,  then  he  empowered  the  trustees 
to  give,  to  the  husband  of  any  daughter  so  marrying  for  his  life,  the  inter- 
est of  the  fortune  of  such  daughter  or  such  part  thereof  as  the  trustees,  in 
their  discretion,  should  think  proper,  in  the  event  of  his  surviving  his  wife ; 
and  the  testator  lastly  declared  that,  in  case  of  his  having  any  child  or  chil* 
dren  after  making  his  will  or  born  in  due  time  after  his  death,  such  child  or 
children  and  their  issue  should  be  entitled  to  an  equal  share  or  shares  of  the  for- 
tunes thereinbefore  appropriated  for  the  benefit  of  his  daugters  and  their  issue, 

and  to  be  payable  to  them  in  the  same  manner,  and  with  the  same  pro- 
[■467J     visions,  in  all  respects :  and  he  appointed  his  'wife  and  James  John 

Farquharson,  William  Donaldson,  and  John  Prazer  executrix  and 
executors  of  his  will. 

In  the  early  part  of  the  year  1826,  the  testator's  eldest  son,  James  Charles 
Tweedale,  died  unmarried,  leaving  property  to  the  amount  of  about  5000/.  ; 
the  interest  of  which,  by  his  will,  he  bequeathed  to  his  mother,  for  her  life, 
and,  after  her  death,  the  principal  to  his  brothers  and  sisters  equally. 
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On  the  21st  of  November,  m26,  the  testator  made  a  codicil  to  his  will  in 
he  following  words :  "  Inconsequence  of  the  death  of  my  son,  James  T  weedale, 
I  have  opened  my  will,  and  now  wish  to  bequeath  to  ray  wife,  Caroline 
Tweedale,  600/.  a  year ;  to  my  three  sons,  2000/.  each ;  and,  to  my  four 
daughters,  300/.  a  year  each ;  and  at  the  death  of  my  wife,  the  600/.  a  year 
to  be  equally  divided  amongst  my  four  daughters.    This  memorandum  will, 
1  hope,  be  attended  to  in  case  of  death  before  I  make  the  legal  alteration  in 
my  will,"    In  the  year  1831,  Louisa  Tweedale,  one  of  the  testator's  daughters, 
died :  and,  on  the  6th  of  July,  1839,  the  testatator  died  abroad.    He  left  the 
defendants,  Caroline  Tweedale,  his  widow,  and  Farquharson  Tweedale,  the 
plaintiff  William  Hutton  Tweedale,   the  defendant  Alexander  Tweedale, 
Caroline  Ann  Tweedale,  Emily  Sophia  Tweedale,  and  Susan  Rose,  who  had 
married  Charles  liUshington,  his  only  children  and  next  of  kin.    The  defend- 
ants, F.  Tweedale  and  Alexander  Tweedale,  and  the  plaintiff  had  attained  the 
age  of  twenty-five  years.    The  bill  alleged  tliat  doubts  had  arisen  as  to  the 
proper  construction  of  the  will  and  codicil ;  and  that  the  plaintiff  was  advised 
that  the  benefits  by  the  codicil  given  to  himself  and  his  mother  and  his 
brothers  and  sisters,  were  additional  to  the  benefits  given  to  them  by 
the  will ;  or  that,  *if  they  were  substitutional  for  the  benefits  given    [*468] 
by  the  will,  then  they  were  substitutional  for  all  those  benefits,  and 
tlie  residue  of  the  testator's  estate  was  wholly  undisposed  of:  but  that  the 
widow  and  daughter;  of  the  testator  alleged  that  some  other  construction 
ought  to  be  put  upon  the  will  and  codicil. 

The  bill  prayed  that  the  testator's  estate  might  be  administered  under  the 
direction  of  the  court,  and  that  the  rights  and  interests  of  the  plaintiff  and  the 
defendants  might  be  ascertained  and  declared.  The  defendants  submitted 
the  construction  of  the  will  and  codicil,  and  their  rights  and  interests  under 
them,  to  the  judgment  of  the  court. 

The  questions  at  the  hearing  of  the  cause,  were,  first,  whether  the  bequests 
made  by  the  codicil,  were  cumulative  or  substitutional :  second,  whether  the 
annuities  given  by  the  codicil,  to  the  widow  and  daughters,  were  perpetual 
or  only  life  annuities. 

Mr.  Knight  Bruce  and  Mr.  O.  Xr.  Rusaell  for  the  plaintiff: — The  testa- 
tor begins  his  codicil  by  reciting  the  death  of  his  son,  James  Charles  Twee- 
dale. That  recital  affords  a  key  to  his  intention :  for  by  the  death  of  his  son, 
a  portion  of  his  property  was  set  at  liberty,  and  he  was  enabled  and  intended 
to  increase  the  legacies  which,  by  his  will,  he  had  given  to  his  surviving 
sons :  we  submit  therefore  that  there  can  be  no  doubt  that  the  l^acies  given, 
by  the  codicil,  to  the  surviving  sons,  are  cumulative :  and  the  only  question 
upon  this  point  is  whether  the  incomes  given,  by  the  same  instrument,  to  the 
widow  and  daughters,  are  open  to  the  same  consideration.(a)  Now, 
by  the  will,  the  testator  gives  the  interest  *of  8000/.  (which,  at  five  [*459] 
per  cent.,  is  400/.  a  year,)  to  his  wife ;  and  the  interest  of  four  sums 

(a)  The  bill  «lle|^d  that  all  the  gifta  in  tho  codicil,  wore  camulativo.    See  the  preceding  page* 
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of  4000/.  each,  which,  at  the  same  rate,  is  8002.  a  year,  to  his  daughters.  By 
the  codicil,  he  gi^es  600Z.  a  year  to  his  wife,  and  300/.  a  year  to  each  of  his 
daughters:  it  is  manifest,  therefore,  that  the  provisions  made  for  those 
ladies  by  the  codicil,  are  substitutional  for  the  provisions  made  for  them  by 
the  will. 

With  respect  to  the  other  question,  namely,  whether  the  annuities  given 
by  the  codicil,  were  perpetual  or  merely  life  annuities,  we  contend  diat  where 
income  is  given,  simply  and  without  reference  to  any  capital  by  which  it  is 
to  be  produced,  the  donee  takes  it  for  life  only.  Besides,  in  this  case,  the 
testator,  when  he  gave  the  600/.  a  year  to  his  wife,  did  not  add  the  words 
''for  her  life ;"  although,  as  he  gave  that  sum  over  on  her  death,  he  clearly 
intended  her  to  take  it  for  her  life  only.  His  impression  was  that  a  gift  of  a 
certain  sum  per  annum,  was  sufficient,  of  itself,  to  denote  a  life  interest  As 
he  had  given  capital  to  his  sons,  by  his  will ;  so  he  gave  them  capital  by  his 
codicil :  and,  as  he  had  given  income  to  his  wife  and  daughters  by  his  will, 
80  he  meant  to  give  them  income  by  his  codicil. 

Mr.  Jacob  and  Mr.  Nickollf  for  the  widow  and  sons  except  the  plaintiff, 
contended  that  all  the  gifts,  by  the  codicil,  were  cumulative. 

Mr.  Wood,  for  the  testator's  daughters,  contended  that  the  gifts  by  the  co- 
dicil were,  all  of  them,  cumulative ;  and  that  the  sums  of  300/.  a  year  each 
were  given  absolutely,  and  therefore  each  of  the  daughters  was  entitled  to  a 
capital  sum  producing  that  yearly  sum.    RawKngs  v.  Jennings,{a) 
[*460]        *Mr.  Stuart  appeared  for  the  trustees  and  executors. 

The  Yice-Chancellor  : — I  take  it  to  be  quite  clear  Aat  all  the 
legcies  given  by  the  codicil  are  cumulative ;  they  are  totally  distinct  legacies. 
There  is  nothing  to  assimilate  this  case  to  the  case  of  the  Duke  of  St.  At- 
bans  V.  Beauclerkj{b)  where,  owing  to  the  identity  of  the  things  given,  the 
legacies  were  held  to  be  substitutional. 

With  respect  to  the  annuities,  I  have  always  thought  that,  if  there  is  a  gift 
to  A.  of  100/.  a  year,  simply,  it  is  a  gift  to  him,  absolutely,  of  the  fund  that 
would  produce  the  100/.  a  year. 

Mr.  Knight  Bruce,  in  reply : — If  a  testator  gives  300/.  a  year  in  the  three 
per  cents.,  or  the  interest  of  a  sum  secured  on  mortgage,  it  is  a  gift  of  the  ca- 
pital ;  but  it  is  not  so,  where,  as  in  the  present  case,  a  mere  annual  snm  is 
given,  without  reference  to  the  capital.  In  Rowlings  v.  Jennings^  there 
was  an  express  reference  to  the  fimds  which  produced  the  annual  sums 
given. 

The  Yice-Chancbllor  : — My  opinion  is  that  the  words  of  this  codicil 
are  so  tmambiguous,  that  the  legacies  bequeathed  by  it  must  be  held  to  be 
cumulative :  but  I  will  give  you  leave  to  look  into  the  authorities  on  the 
question  relating  to  the  annuities. 
Let  the  cause  be  placed  in  the  paper  again  on  Thursday  next. 

<•)  13  Ve&  39.  {h)  3  Atk.  63& 
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*Mr.  Kf^hi  Bruce,  and  Mr.  O.  L.  Russell  referred  to  Savery  y.  [M6i  J 
Dyerjia)  in  which  Lord  Hardwicke  says :  "  There  is  a  difference 
between  an  annuity  existing  at  the  time  of  the  will,  and  one  created  by  it  de 
novo.  If  one  gives,  by  will,  an  annuity  not  existing  before,  to  A.,  A.  shall 
haye  it  only  for  life."  They  cited  also  Neal  v.  Hanbury  :{b)  and  said  that 
the  testator,  when  he  intended  to  give  capital,  knew  how  to  express  himself 
accnrately ;  for  he  gave  to  his  sons,  20002.  each. 

Mr.  Jacob  and  Mr.  Nicholl  contended  that  the  daughters  were  entitled  to 
nothing  more  than  annual  sums  of  3002.  and  600/.  a  year  for  their  lives,  sub* 
jeet,  as  to  the  600/.  a  year,  to  the  life  interest  of  their  mother :  and  they  cited 
Dawson  v.  Heam>{c) 

Mr.  Wood  submitted  that  the  annuities  were  given  in  perpetuity:  and 
cited  Elton  v..  Sheppard^id)  Haig  v.  Striney,(e)  Page  v.  Leapingtsel^{f) 
and  Sheepshanks  v.  Williams.{g)    He  add^  that  the  passage  cited 
from  *Ambler,  was  nothing  more  than  a  dictum  by  Lord  Hardwicke ;    [*462J 
and  that  the  testator  evidently  thought  that  the  *anBuity  of  6002.  a    [M63] 

(«)  Arab.  139.  (ft)  Preo.  Ch.  173.  (c)  1  Rom.  &  Myl.  606. 

(d)  i  Biv.  C.  C.  532.  (e)  1  Sim.  &  8ta.  487.  (/)  IS  Vm.  463. 

(g)  Bedded  by  the  Vice^^hanoeUor  ia  1831»  bat  not  reported.  The  repoztv  waefuniiehed  with 
the  fofiowin^r  note  of  the  esse : 

"  The  said  testator,  James  Borgia,  by  hia  will,  bearing  date  the  8th  day  of  September,  1820,  be- 
queathed to  faia  the  aaid  testator's  sister,  Mary  Brooke,  an  annuity  of  3002.  for  her  life,  and,  at  her 
death,  ane  eirth  part  of  the  said  annuity,  to  the  corporation  for  the  relief  et  poor  clergymen,  dtc, 
IB  EsMX,  and  one.aixth  part  to  the  similar  institntioa  in  Middlesex*  and  one«si3cth  part  to  the  rector 
of  Hanwortfa,  Middlesex,  in  trust  to  promote  the  eduoation  of  yonth  in  that  parish ;  oBe<«izth  part 
to  the  Ticar  of  Braintree,  in  ESasez,  in  trust  for  the  same  purpose  in  that  pariah ;  one-sixth  part  to 
the  Clergy  Orphan  School  at  St.  John's  Wood,  Middlesex ;  and  the  remaining  one-sixth  part  the 
■ud  testator  empowered  his  said  sibter  to  dispose  of,  by  wit! :  to  Henrietta  Goode  Scale  (eldest 
dangfater  ef  the  Rer.  Barnard  Scale,)  an  annirfty  of  SOOL ;  to  eaeh  of  the  foar  daughters  of  John 
Bfamt,  Es).,  of  Woodford,^  Essex,  an  annuity  of  50L ;  and  the  said  testator  declared  that  the  abeva 
anamties  arising  from  foreign  securities,  might,  with  the  consent  of  the  respective  parties  interested 
therein,  be  converted  into  grovemment  securities,  making  up  the  respective  deficiencies,  if  any  ex- 
isted by  the  said  transfer,  out  of  the  residue  of  his  property,  taking  care,  first,  to  complete  the  cha- 
ritabU  bequeste;  and,  if  there  should  be  any  surplus,  he  desired  it  might  be  divided  amongst  the 
sereml  annnitants,  proportionably  to  their  respective  baqnesta. 

'*  Daclare  that  the  annuities  by  the  will  of  the  said  testator  given  to  the  corporation  for  the  relief 
ef  poor  clergymen,  &«.,  in  Essex,  the  similar  institution  in  Middlesex,  dtc.,  the  rector  of  Hanworthy 
Middlesex,  the  vicar  of  Braintree,  Essex,  and  the  Clergy  Orphan  School  at  St  John's  Wood,  Mid- 
dtoaex,  and  to  the  said  plahitiff,  Henrietta  Goode  %eepdiankS|  the  plaintiff,  Mary  Geff  Terringion, 
^  pitttttiff,  Lydia  Maria  Hanwn,  the  plaintiff*  Elizabeth  Binnt,  and  the  plaintiff,  Caroline  Blunt. 
teapectively»  are  peipetual  annuities ;  and  deelaie  thai  the  one««xth  part  of  the  anunity  of  300i.  a 
year,  which,  by  the  will  of  the  said  testator,  his  sister,  Mary  Brook,  was  empowered  to  dispose  by 
will,  has  lapsed  and  fallen  into  the  residue  of  the  said  testator's  estate ;  and  declare  that  the  residue 
'  af  the  said  testator's  estate  is  divisible  between  the  plaintiff,  Henrietta  Goode  Sheepshanks,  the 
ptaiBtiff»  Mary  Ooff  Terrington,  the  plafaittff,  Lydia  Maria  Hanson,  the  plaintiff,  EUxabeth  Blunt 
and  the. plaintiff,  Caroline  Blunt,  proportionally  to  their  reepeetiva  beqnasta,  ao  that  six-tanth  parts. 
«f  the  said  residue  will  belong  to  the  said  plaintiff,  HenrietU  Goode  Sheepehanks;  ona-tanth 
part  thersof  to  the  said  plaintiff,  Mary  Goff  Terrington ;  one-tenth  part  thereof  to  the  plaintiil 
Lydia  Maria  Hanson ;  one-tenth  part  thereof  to  the  said  plaintiff,  Elizabeth  Blunt ;  and  the  le- 
nainiag  ona-lenth  part  thereof  to  the  said  plaintiff,  Caroline  Blunt." 

\0L.  X.  36 


464  CASES  IN  CHANCERY. 


ia40^-Tweedale  ▼.  Tweed«l«. 


year,  was  perpetual  and  would  have  gone  to  his  wife's  execulins,  unless 
he  had  given  it  over,  on  her  death. 

The  Vice-chancellor,  in  the  course  of  the  argument,  made  the  fdllowiug 
observations  on  Savery  v.  Dyer  and  Sheepshanks  v.  WiUiams. 

It  is  strange  that  any  question  at  ail  should  have  been  made  in  Savery  v. 
Dyer.  The  thing  given  was  expressly  defined  by  the  will,  namely,  an  an- 
nuity of  50/.  a  year  during  the  life  of  the  executor.  For  the  decision  of  the 
question  before  Lord  Hardwicke,  it  was  not  necessary  to  say  what  is  attribu- 
ted to  him  in  the  report. 

In  Sheepshanks  v.  WilliamSj  the  testator,  after  giving  several  annuities, 
desired  that,  if  there  should  be  any  surplus  of  his  personal  estate,  it  should  be 
divided  amongst  the  several  annuitants  proportionably  to  their  respective  be- 
quests: and  the  court  declared  that  the  residue  was  divisible  accordingly 
and  that  the  daughters  of  John  Blunt  (to  each  of  whom  an  annuity  of  SOL 
Was  given)  were  entitled  to  share  the  residue  equally,  as  between  themselves: 
therefore,  the  court  must  have  held  that  the  annuities  were  perpetual ;  or  else 
it  would  have  directed  them  to  be  valued. 

'At  the  conclusion  of  the  argument, 

The  Yice^Chancellor  delivered  judgment  as  follows: — I  do  not  see  any 
substantial  difference  between  a  gift  of  an  annuity  out  of  personal 
[*464]    estate,  generally,  and  a  *gift  of  an  annuity  to  be  satisfied  out  of  a 
particular  fund :  because  an  annuity,  when  it  is  given  geneFaliy,  is  to 
be  provided  for  out  of  all  the  personal  estate :  and,  if  a  gift  of  3001.  a  year 
out  of  the  testator's  funded  property,  would  give  to  the  annuitant,  the  abso- 
lute interest  in  so  much  of  tlie  funded  property  as  would  produce  3001.  a 
year ;  what  is  the  substantial  difference  between  that  gift  and  a  gift  of  30QI. 
a  year,  simply,  to  be  satisfied  out  of  so  much  of  the  personal  estate  as  would 
produce  the  sum  7    I  confess  that  1  do  not  see  any  difference  myself.    I  am 
very  much  inclined  to  think  that  the  true  construction  is  that  if  it  is  given 
simply,  it  is  given  absolutely. 

The  decision  in  Sheepshanks  v.  Williams^  seems  to  be  a  decisioa  on  the 
point :  and,  as  the  decree  does  not  appear  to  have  been  made  by  consent,  or 
to  have  been  appealed  from,  I  take  it  to  be  correct. 

Declare  that,  according  to  the  true  construction  of  the  will  and  codicil,  the 
annuities  and  the  legacies  given  by  the  codicil,  are  additional  to  thoee  given 
by  the  will,  and  that  Caroline  Ann  Tweedale,  Emily  Sophia  Tweedale,  and 
Susan  Rose  Lushington,  are  each  entitled,  under  the  codicil,  to  an  annuity  of 
300?.  in  perpetuity ;  and  that,  under  the  codicil,  they  will  also  become  enti- 
tled in  perpetuity,  on  the  death  of  their  mother,  to  one  equal  fourth  part  of 
the  annuity  of  600/.,  the  remaining  one>fourth  part  thereof  having  lapsed  by 
the  death  of  Louisa  Tweedale  in  the  lifetime  of  the  testator.(a) 

(a)  William  Hutton'  Tweedale  and  Farqnhanon  Tweedale  intended  to  appeal  from  the  aboT« 
decision  bo  far  as  it  declared  the  annaitias  to  be  annuities  in  perpetuity :  but  the  appeal  was  com- 
promised.— See  BUwitt  v.  R^btrU,  post,  491. 
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•Murray  v.  Tancred.  [MBS] 

1840:  24th  January.— Will ;  Conatnietioii ;  Legacy. 

Tettator  bequeathed  his  retidaary  estate  in  trust  for  hie  nephew  for  life  ;  and,  aiter  hia  death,  In 
tnwt  to  transfer  the  whole  to  his  children  by  any  lawful  marriage,  on  the  day  of  their  attaining 
the  age  of  twenty-one.  Held  that  the  time  of  payment  was  annexed  to  the  gift,  and,  therefore, 
none  of  the  nephew's  Qhildren  would  be  entitled  to  take,  unless  they  attained  twenty-one. 

Robert  Scott,  Esq.,  by  his  will  dated  the  18th  of  September,  1804,  after 
disposing  of  a  part  of  his  real  estate  and  giving  certain  legacies  and  annuities, 
gave  atl  the  rest  and  remainder,  of  his  property,  real  and  personal,  in  trust, 
in  the  first  place,  to  pay  the  interest,  dividends,  rents  and  produce  thereof  to 
to  use  of  his  nephew  Charles  Scott  Murray,  for  his  life,  and  after  his  decease, 
to  transfer  the  whole  of  such  residuary  estate  to  his  children  by  ant/  lawful 
mnarriage^  on  the  day  of  their  attaining  the  age  of  twenty-one  years^  in 
such  shares  and  proportions  as  he,  Charles  Scott  Murray,  should  have  ap- 
pointed by  any  deed  or  last  will  and  testament ;  and,  in  default  of  such  ap- 
pointment, to  the  eldest  son,  if  there  should  be  one,  otherwise  to  all  the 
daughters,  equally :  and,  in  case  C)  arles  Scott  Murray  should  die  without 
issue,  or  if  none  of  the  issue  should  live  to  attain  the  age  of  twenty-one  years, 
then  the  testator  gave  his  residuary  estate  real  and  personal  to  Henry  Wil< 
liam  Tancred  and  Henry  Parnell,  in  equal  shares,  or  to  the  survivor  of  them 
who  should  be  living  at  the  time  such  contingency  took  place,  and  their  heirs, 
executors,  administrators  and  assigns :  and,  in  case  neither  of  them  should 
be  living  at  that  time,  then  the  testator  gave  the  whole  of  his  residuary 
estate  to  William  Brodie,  his  heirs,  executors,  administrators  and  assigns. 

The  testator  died  on  the  6th  of  February,  1808. 

By  the  articles  made  in  contemplation  of  the  marriage  of  Charles 
Scot!  Murray  with  Eliza  Buller,  C.  S.  Murray  'covenanted,  with  the  [*466J 
trustees  therein  named,  that,  in  case  there  should  be  any  child  or 
children  of  the  marriage,  he  would  make,  do  and  execute  such  acts  and  deeds 
as  should  be  reasonably  required  for  making  a  valid  appointment  or  appoint*^ 
ments  in  fiivor  of  such  child  or  children,  in  exercise  of  the  power  of  appoint- 
ment given  to  him  by  the  testator's  will  over  the  residuary  estate  thereby 
devised  and  bequeathed,  subject  to  his  own  life  interest  therein,  of  the  portion 
or  portions  following,  namely,  if  there  should  be  only  one  such  child,  then 
the  sum  of  20,0002.  for  the  portion  of  such  child,  or,  if  there  should  be  two 
such  children,  then  the  sum  of  26,0002.  for  the  portions  of  such  children,  and, 
if  there  should  be  three  or  more  such  children,  then  the  sum  of  30,0002.  for 
the  portions  of  such  three  or  more  children ;  and,  in  the  event  of  there  being 
two  or  more  such  children,  then  the  sum  of  25,0002.,  or  30,0002,  as  the  case 
might  be,  should,  by  such  appointment  or  appointments  as  aforesaid,  be  di- 
rected to  be  divided  between  such  children,  in  such  shares  and  proportions 
as  Charles  Scott  Murray  should,  by  deed  pr  will,  appoint,  and,  in  default  of 
such  appointment,  then  that  the  sum  of  25,0002.  or  30,0002.,  as  the  case 
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might  be,  should  be  directed  to  be  divided  between  the  said  children  in  equal 
shares,  their  respective  executors,  administrators  and  assigns. 

There  was  issue  of  the  marriage  two  children,  Charles  Robert  Scott  Mur- 
ray and  Augusta  Murray. 

Charles  Scott  Murray  made  his  will  dated  the  I6th  of  February,  1826, 
part  whereof  was  in  the  following  words :  ^^  This  is  the  last  will  and  testa- 
ment of  me  Charles  Scott  Murray,  relative  to  die  personal  property 
[*4$7]  of  the  late  Robert  Scott,  now  the  estate  of  the  trustees  *of  the  late 
Robert  Scott :  I  give  and  bequeath  to  my  daughter,  Augusta,  an 
annuity  of  300^,  payable  half  yearly  out  of  the  estate  of  Robert  Scott,  for  the 
term  of  her  natural  life ;  I  likewise  give  and  bequeath,  to  my  said  daughter, 
out  of  the  said  estate,  an  annuity  of  300L,  payable  half  yearly  while  she  re- 
mains unmarried ;  these  annuities  being  in  addition  to  the  share  she  is  enti- 
tled to  by  my  marrit^  settlement,  which,  if  not  thereby  sufficiently  secured 
to  her,  I  hereby  give  and  bequeath  to  her." 

Charles  Scott  Murray  died  on  the  24th  of  April)  1837. 

Charles  Robert  Scott  Murray  attained  twenty-one  pending  the  suit ;  but 
Augusta  Munray  was  still  an  infant 

Charles  Robert  Scott  Murray,  after[he  had  attained  twenty-one,  presented  a 
petition  in  the  cause  stating  that  the  petitioner  proposed  to  leave  three  sums  of 
stock,  belonging  to  the  residuary  estate  of  Robert  Scott,  standing  in  the  name 
of  the  Accountant  General,  for  the  purpose  of  paying  the  annuity  of  300L  a 
year  to  the  infant  until  she  married,  and  the  other  annuity  of  30CU.  a  year 
during  her  life,  and  the  sum  of  12,600{.  to  which  she  was  entitled  under  the 
marriage  articles  and  will  of  her  late  father :  and  the  petitioner  submitted 
that,  until  Augusta  Murray  should  attain  twenty-one,  the  dividends  of  thaw 
three  sums  of  stock  would  be  payable  to  the  petitioner,  he  bdng  entitled  to 
the  remainder  of  Robert  Scott's  estate.    The  petition  prayed  that  it  might  be 
declared  whether  Augusta  Murray  was  entitled  to  an  absolute  interest  in  the 
annuity  of  300/.  for  her  life,  and  the  other  annuity  of  300Z.  until  she  married, 
and  in  the  12,6002.,  or  whether  she  was  only  entitled  thereto,  respectively,  in 

the  event  of  her  attaining  twenty-one. 
[*468]  *Mr.  Jacobj  for  the  petitioner,  said  that,  under  the  will  of  Robett 
Scott,  Charles  Scott  Murray  could  not  make  any  appointment  in  favor 
of  his  children,  which  would  give  them  a  vested  interest  before  they  attained 
twenty-one;  and,  consequently,  the  inteimediate  dividends  of  the  sums  of 
stock  mentioned  in  the  petition,  belonged  to  the  petitioner. 

Mr.  O,  Richards  and  Mr.  Mattham^  for  the  infant  defendant,  Augusta 
Murray,  contended  that  the  infant  defendant  took  a  present  interest  in  the 
two  annuities  of  300L  and  the  sum  of  12,6001.  They  said  that  Robert  Scott, 
in  that  part  of  his  will  on  which  the  question  arose,  used  the  word  transfer^ 
which  implied  a  present  interest :  that,  according  to  the  construction  contended 
for  on  the  petitioner's  behalf,  the  infant's  father  could  not  have  made  a  settle- 
ment on  her,  if  she  had  married  under  twenty-one :  that  Robert  Scott,  in  dis- 
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posing"  of  his  property  in  default  of  appointment,  to  the  eldest  son,  if  therer 
should  be  one,  othenxriae  to  all  the  dau^ters  of  Charles  Scott  Murray,  did  not 
mention  the  age  of  twenty*one. 
They  cited  Wadley  v.  Niyrth.(a) 

Mr.  Knight  Bruce  and  Mr.  O.  L.  RusseU  appeared  for  the  trustees. 
The  Yice-Chancbllor  : — ^The  original  testator  gives  his  residuary  estate 
to  trustees,  in  trust  to  pay  the  ikicome  to  his  nephew,  Charles  Scott  Murray, 
for  his  life,  and,  after  his  decease,  to  transfer  the  whole  to  die  children 
of  his  nephew  on  *the  day  of  their  attaining  the  age  of  twenty-one    [*469] 
years  ;  there  is,  therefore,  no  time  of  payment  disannexed  from  the 
gift ;  but  the  time  of  payment  is  so  annexed  to  the-gift  that  it  is  necessary  for 
the  childien  to  attain  twenty-one  in  order  to  entitle  them  to  take  any  share  of 
the  property  under  an  appointment  by  their  father.    The  testator  then  pro- 
ceeds to  dispose  of  his  property  in  default  of  appointment :  but  the  words, 
*'  and  in  default  of  such  appointment,  &c.,"  which  he  uses  for  that  purpose,  do 
not  begin  a  new  sentence,  but  are  governed  by  the  preceding  word  **  trans- 
fer :"  and  then  he  gives  the  property  over,  on  a  failure  of  issue  generally  or  in 
the  event  of  none  of  the  issue  attaining  twenty-one.    Charles  Scott  Murray 
might,  under  his  uncle's  will,  appoint  the  shares  in  which  his  children  were 
to  take  the  trust  property :  but  he  could  not  vary  the  time  at  which  they  were 
to  take  those  shares;  and,  as  I  am  of  opinion  that  no  child  could  take  a  share 
unless  it  was  a  child  who  should  attain  twenty-one,  all  that  can  be  done, 
at  present,  with  respect  to  Miss  Murray^s  interest,  is  to  secure  in  court 
safflcient  sums  ot  stock  to   produce  the  two  annuities  of  300/.  and  the 
12.5001.  in  case  she  Aall,  eventually,  become  entitled  to  them  by  attaining 
twenty-one. 


^Manners  v.  Rowley.  f*470] 

1840 ;  99tli  Jaanvry. — Pleadioy ;  Demuim ;  MultifarioimiMi. 

If  apiatntiff  has  one  remedy  againat  A.,  and  Uiat  remedy  and  another  against  B.  for  the  same 
caose  of  snit,  neither  A.  nor  B.  can  demur  for  multifariousness,  on  the  ground  that  the  bill  seeks 
to  enforoe  both  the  remedies  against  B.  and  only  one  of  them  against  A. 

The  bill  was  filed,  under  7  Geo.  4,  c.  46,  sect.  9,(6)  by  a  joint  stock  bank- 
ing company,  in  the  name  of  one  of  their  public  officers,  against  persons, 
some  of  whom  were  members  of  the  banking  company  and  others  were  not, 
to  recover  moneys  which  the  defendants  had  improperly  drawn  out  of  the 
bank,  and  applied  for  the  purposes  of  an  undertaking  in  which  they  were 
jointly  engaged.    The  bill  prayed,  as  against  all  the  defendants,  for  an  ac- 

(a)  3  Ves.  634. 

(6)  This  sect,  and  the  sect,  of  1  and  9  Vict  c  96,  after  referred  to,  are  set  forth  in  the 
jodgment 
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count  and  payment  of  the  sums  so  drawn  out  of  the  bank ;  and  as  against 
those  defendants  who  were  partners  in  the  bank,  it  further  prayed  that  the 
banking  company  might  be  declared  to  have  a  lien  on  the  shares  of  those 
defendants  in  the  bank,  for  what  should  be  found  due  on  taking^  the  ac- 
count. 

On  the  argument  of  a  demurrer, 

Mr.  Knight  Bruce  and  Mr.  I^iniw^  in  support  of  it,  said  that  the  bill 
was  multifarious,  as  it  prajred  totally  different  relief  against  some  of  the  de- 
fendants, from  what  it  did  against  others  of  them. 

The  Vice-chancellor  : — ^The  case  made  by  the  bill,  i^  the  same  as 
against  all  the  defendants.  It  may  easily  happen  that  the  plaintiff  may  have 
one  remedy  with  regard  to  one  defendant,  and  that,  with  regard  to  another 
defendant,  he  may  have  that  remedy  and  another  in  addition  to  it ; 
[*47l]  and,  in  my  ^opinion,  one  defendant  has  no  right  to  complain  be- 
cause the  plaintiff  seeks  to  enforce,  against  another  defendant,  all 
the  remedies  which  he  is  entitled  to  against  that  other  defendant[l] 


Joint  Stock  Company ;  Constnietion  of  7  Geo.  4,  c.  46 ;  Pleading. 

A  joint  Block  banking  company,  under  7  Geo.  4,  c.  46,  may  fue,  by  their  public  ofiioer,  membti* 

of  the  company  jointly  with  strangera. 

Another  ground  on  which  the  defendant's  counsel  attempted  to  support 
the  demurrer,  was  that  the  bill  was  filed  before  the  passing  of  the  isi  and  2d 
Tict  c.  96,  and  that  the  7  Geo.  4,  c.  46,  did  not  authorize  suits  to  be  insti- 
tuted by  a  joint  stock  banking  company,  in  the  name  of  one  of  their  public 
officers,  against  individuals,  some  of  whom  were  members  of  that  company 
and  others  were  not;  as  was  evident  from  the  L^pslature  having  thou^t  it 
necessary  to  pass  the  1st  and  2d  Yict.  c.  96,  for  the  purpose  of  conferring  that 
authority  on  such  companies.    Macmahon  v.  Uptfm.{a) 

Mr.  Jacob  and  Mr.  Hubback^  in  support  of  the  bill,  said  that  the  act,  of  the 
7th  Geo.  4,  c.  46,  was,  of  itself,  amply  sufficient  to  support  the  {Mresent  suit ; 

(a)  Ante,  vol.  2,  p.  473. 

[1]  The  object  of  the  rule  against  multifariouancw  'u  to  protect  a  defendant  from  mneecHvy 
exponae  ;  but  it  would  be  a  great  penrenion  of  that  rule  if  it  weie  to  impoee  upon  the  plaia- 
tifft,  and  all  the  other  defendanti,  the  expenees  of  two  euito  instead  of  one."  Lord  Cotlenhani ; 
The  Attorney  GenertU  v.  Cradoek,  3  Myl.  Sl  Cr.  94.  Where  the  case  agawst  one  defendant  is  so 
entire  as  to  be  incapable  of  being  prosecuted  In  several  suits,  but  yet  another  defendant  is  a  necet- 
sary  party  iu  respect  of  a  portion  only  of  that  ease,  such  other  defendant  cannot  object  to  the  nii 
oa  the  ground  of  multifariousnesi.  The  Attorney  Chneral  v.  The  Mayor  i§<.  of  Poole,  4  Myl  ^ 
Cr.  17.  As  a  general  rule,  a  bill  is  not  multifarious,  when  all  the  parties  to  the  suit  are  oonnectad 
in  reference  to  the  subject  matter,  or  have  a  joint  interest  therein  ;  nor  is  it  multifariona  became 
two  good  causes  of  complaint,  arismg  out  of  the  same  transaction  are  joined  in  one  suit,  in  which 
«M  the  defendants  are  interested  in  the  same  claim  or  right,  and  where  the  relief  ashed  in  rehUioii 
to  each  is  of  the  same  general  character.  Varick  ▼.  Smith,  5  Paige,  160.  Many  ▼.  The  Beekmaa 
Iron  Co,,  9  Paige,  194.  CampheU  ▼.  Uaekay,  7  Sim.  564.  S.  C.  1  Myl.  &  Cr.  603.  Story*t  Cq- 
Plead.  4  271,  et  seq.  1  Sim.  &  Stu.  (Am.  ed.)  65,  n.  (v)  2  Sim.  331,  n.  1.  3  Myl.  Sl  Cr  97,  n. 
1.    Am.  Ch.  Dig.  Pleading,  BlU.  IU. 
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^liat  there  was  a  difficulty,  at  law,  in  the  same  person  being  both  plaintiff 
and  defendant  in  the  action ;  and  that  the  act  of  1st  and  2d  Vict.  c.  96,  was 
passed  in  order  to  obviate  that  difficulty :  that  that  act  had  made  the  case 
stronger  than  it  was  before,  in  equity,  but  was  not  necessary  for  the  purpose 
of  enabling  the  public  officer  to  sustain  the  suit. 

Thb  YicE-CHikNCELLOR : — ^I  uiust  Say  that,  before  the  passing  of  the 
act  of  1st  and  2d  Yict  c.  96,  I  should  have  thought  that,  under 
*the  act  of  7  Geo.  4,  c  46,  the  public  officer  of  a  joint  stock  banking    fM72] 
company  nught  have  sued  a  person  who  was  a  member  of  that 
company,  jointly  with  a  person  who  was  not  a  member  of  it.    The  9th  sect, 
enacts :  "  tUkt  all  actions  and  suits,  and  also  all  petitions  to  found  any  com^- 
mission  of  bankruptcy  against  any  person  or  persons,  who  may  be  at  any 
time  indebted  to  any  such  copartnership  carrying  on  business  under  the  pro- 
visions of  tfiis  act,  and  all  proceedings  at  law  or  in  equity  under  any  com- 
mission of  bankruptcy,  and  all  other  proceedings  at  law  or  in  equity  to  be 
commenced  or  instituted  for,  or  on  behalf  of,  any  such  copartnership  against 
any  person  or  persons,  bodies  politic  or  corporate  or  others,  wheUier  members 
of  such  copartnership  or  otherw  sp,  fir  recovering .  any  debts,  or  enforcing 
aokj  claims  or  demands  due  to  such  copartnership,  or  for  any  other  matter 
rehiting  to  the  concerns  of  such  copartnership,  shall  and  lawfully  may,  from 
and  after  the  passing  of  this  act,  be  commenced  or  instituted  and  prosecuted 
iR  the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid  for  the 
tine  beiBg  of  such  copartnership,  as  the  nominal  plaintiff  or  petitioner  for  and 
on  behalf  of  such  copartnership."    Those  words  seem  to  me  to  comprehend 
all  persons  whom  it  may  be  necessary  to  make  d^endants  to  a  suit  in  equity, 
whether  they  are  members  of  the  company  or  not.    There  may  possibly 
have  been  some  difficulty  in  applying  the  statute  at  law  ;  but  I  think  that  a 
saix  in  equity  between  parties  standing  in  the  relation  to  each  other  which 
Ihe  parties  to  this  suit  do,  is  expressly  within  the  words  of  the  act. 

The  only  question  is  whether  I  am  forbidden  to  put  that  construc- 
tion on  the  7th  Geo.  4,  because  the  1st  *and  2d  Yict.  contains  the    [*473] 
words, ''  be  it  enacted,'*  I  think  I  am  not^ 

The  act  of  1st  and  2d  Vict,  after  reciting  the  act  of  7  Geo.  4,  and  another  act 
of  6  Geo.  4,  proceeds  thus :  "  And  whereas  it  is  expedient  that  the  said  acts 
should,  for  a  limited  time,  be  amended  so  far  as  relates  to  the  powers  enabling 
any  such  copartnership,  not  being  a  body  corporate,  to  sue  any  of  its  own 
members,  and  the  powers  enabling  any  member  of  any  such  copartnership, 
not  being  a  body  coporate,  t4>  sue  the  said  copartnership  :  be  it  therefore  en- 
acted that  any  person  now  being  or  having  been  or  who  may  hereafter  be  or 
have  been  a  member  of  any  copartnership  now  carrying  on,  or  which  may 
hereafter  carry  on  the  buisiness  of  banking  under  the  provisions  of  the  said 
recited  acts,  may,  at  any  time  during  the  continuance  of  this  act,  in  respect  of 
a  .y  demand  which  such  person  may  have  either  solely  or  joinrly  with  any 
other  person,  against  the  said  copartnership  or  the  funds  or  property  thereof 
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commence  and  prosecute,  either  solely  or  jointly  with  any  other  person  (as 
the  case  may  require,)  any  action,  suit,  or  other  proceeding  at  law  or  in  equity^ 
against  any  public  officer  appointed  or  to  be  appointed,  under  the  provisions 
of  the  said  acts,  to  sue  and  be  sued  on  the  behalf  of  the  said  copartnership : 
and  that  any  such  public  officer  may,  in  his  own  name,  commence  and  pro- 
secute any  action,  suit,  or  other  proceeding  at  law  or  in  equity,  against  any 
person  being  or  having  been  a  member  of  the  said  copartnership,  either  alone 
or  jointly  with  any  other  person  against  whom  any  such  copartnership  has 
or  may  have  any  demand  whatsoever :  and  that  every  person  being  or  having 

been  a  member  of  any  such  copartnership,  shall,  either  soldy^  or 
[*474]    jointly  with  any  other  person  (as  the  case  may  ^require,)  be  capable 

of  proceeding  against  any  such  copartnership  by  their  public  oflScer, 
and  be  liable  to  be  proceeded  against,  by  or  for  the  benefit  of  die  said  copart- 
nership, by  such  public  officer  as  aforesaid,  by  such  proceedings  and  with  the 
same  legal  consequences  as  if  such  person  had  not  been  a  member  of  the  said 
copartnership;  and  that  no  action  or  suit  shall  in  anywise  be  affected  or  de- 
feated by  reason  of  the  plaintiffs  or  defendants,  or  any  of  ttiem  lespectiTely, 
or  any  other  person  in  whom  any  interest  may  be  averred,  or  who  may  be  in 
anywise  interested  or  concerned  in  such  action,  being  or  having  been  a  mem- 
ber of  the  said  copartnership ;  and  that  all  such  actions,  suits  and  proceedings 
shall  be  conducted  and  have  effect  as  if  the  same  had  been  between  sfian* 
gers."    Now,  with  respect  to  this  act,  it  is  very  remarkable  that  it  does  not 
take  notice,  in  the  recitals,  of  the  very  case  for  which  it,  afkerwaods  professes 
to  provide,  namely,  the  case  of  a  company  suing,  in  the  name  of  ttieir  pnblic 
officer,  persons  who  are  members  of  the  company  jointly  with  peisoos  who 
are  not  members ;  consequently  the  reciting  part  of  the  act  does  not  fmxiX  to 
the  very  case  on  which  the  amendment  is  constructed. 

My  opinion  is  that  I  am  not  precluded,  because  the  act  of  the  1st  and  2d  Tict. 
uses  the  words,  <<  be  it  enacted,"  from  holding  that  under  the  act  of  the  T  Geo. 
4,  the  public  officer  of  a  joint  stock  banking  company,  may  sue  a  peiscm  who 
is  a  member  of  the  company,  jointly  with  a  person  who  is  not  a  member. 

Demurrer  over*ruled. 
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*Pry  V.  Richardson.  '  [*476 

1840 ;  aOtli  Janoary^^Ploa  and  PUadiiig. 

PtaintiffBued  aa  adminiatnttor.    Dofendant  pleaded  that  plaintiff  wai  not  adtninlatrator,  but  did  not 

tleaj,  by  anawer,  the  usual  charge  aa  to  doonments.    Held  that  the  plea  waa  not  bad  on  that 

accoont« 

The  plaintiff  sued  as  administrator  to  an  intestate ;  and  the  bill  contained 
the  usual  charge  as  to  the  defendant  having  documents  in  his  possession. 
The  defendant  pleaded  that  the  plaintiff  was  not  administrator ;  but  did  not 
deny,  by  answer  or  otherwise,  the  charge  relating  to  the  documents. 

The  Yice-Chancellor  held  that,  as  the  defendant  had  pleaded  that  the  plains- 
tiff  was  not  administrator,  it  was  not  necessary  for  him  to  deny  the  charge  as 
to  documents. 

Mr.  Knight  Bruce  and  Mr.  Koe  appeared  in  support  of  the  plea,  and 

Mr.  RoU  in  support  of  the  bill. 


New  orders ;  Coeta  ;  Flea. 

Under  the  Slit  order  of  18S8,  if  a  plea  to  the  whole  biU  is  argued  and  allowed,  the  plalntU^  altfaougii 

be  nndertakea  to  reply  to  the  plea,  mnat  pay  the  coata  of  it ;  but  the  other  coata  of  the  anit  will 

beroaerved. 

The  plea,  which  was  to  the  whole  bill,  having  been  allowed  on  argument, 
and  the  drfendant  having  undertaken  to  reply  to  it,  the  question  was  whether 
under  the  thirty-first  order  of  182S,  the  costs  of  the  plea,  as  well  as  the  further 
costs  of  the  suit,  ought  to  be  reserved. 

The  thirty-first  order  directs  that,  upon  the  allowance  of  any  plea  or  de- 
murrer, the  plaintiff  shall  pay  to  the  defendant  the  taxed  costs  thereof;  and, 
when  the  plea  or  demurrer  is  to  the  whole  bill,  then  the  further  taxed 
costs  of  the  suit  also ;  unless,  in  the  case  of  a  plea,  the  ^plaintiff  shall    1*476] 
undertake  to  r^ly  thereto ;  and  then  the  costs  shall  be  reserved,  un- 
less the  court  shall  think  fit  to  make  other  order  to  the  contrary. 

The  Vice-Cbancellor  said  that  the  plaintiff  might  have  saved  the  costs  of 
arguing  the  plea,  by  submitting  to  it  and  filing  a  replication ;  and  that  the 
true  construction  of  the  order  was  that  the  costs  of  the  plea  should  be  paid 
by  the  plaintiff;  but  that  the  other  costs  of  the  suit  should  be  reserved. 


The  Mayor  and  Corporation  of  Dartmouth  v.  Holdsworth. 

1810 ;  Slat  January. — Production  of  documenti ;  Confidential  eommunlcationai 
Ttie  aehednle,  to  a  defendant'a  answer,  of  the  doeumenti  in  hia  power,  oontained  aa  foUowa :  *'  Let* 
ten  from  Measri.  K.  &  C,  the  defendant's  soHoitors,  to  Mr.  F.,  one  of  the  witneases  examined 
for  the  defendant  at  the  trial  of  the  action,  bearing  date,  &«. :"  and  the  defendant,  in  the  body 
of  hia  aaawer,  atated  that  all  the  documents  in  the  schedule,  related  to  and  were  connected  with 
the  matters  in  queotion  in  the  suit,  and  were  prepared  and  written,  after  the  institution  of  it,  for 
the  piupuae  of  the  defendant'a  defence  to  the  suit,  and  for  the  purpoee  of  the  action  between  the 
parties  to  which  the  suit  rehOed.  Held  that  the  letters  were  not  aoffioieatly  charaotsriied  as 
being  of  n  confideatial  natarsi  to  pcoteot  them  from  being  prodicod* 

YoL.  X.  36 
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The  defendant  being  required,  by  the  supplemental  bill  in  this  soit,  to  sel 
forth  a  list  of  documents  in  his  power  relatmg  to  the  matters  in  qoeslion  id 
the  original  and  supplemental  causes,  annexed  a  schedule  of  such  docnmenti 
to  his  further  answer  to  the  supplemental  bill :  and^  in  the  body  of  the  answer, 
he  said  that  all  the  papers  enumerated  in  the  schedulci  related  to  and  were 
connected  with  the  matters  in  question  in  the  supplemental  suit  and  in  the 
original  suit  which  was  still  subsisting  between  the  parties,  and  toere 
[*477]  prepared  and  written,  after  *the  institution  of  the  original  suitf 
for  the  purpose  of  the  defendants  defence  in  that  €Nid  the  supple^ 
mental  suit^  and  for  the  purpose  of  an  action  between  the  parties  to  which 
such  suits  related,  and  which  was  mentioned  or  referred  to  in  his  former  an- 
swer to  the  supplemenlal  bill.(a) 

Amongst  the  documents  comprised  in  the  schedule,  were  certain  letten 
which  the  defendant's  solicitor  had  written  to  a  person  who  was  examind 
as  a  witness  at  the  trial  of  the  action. 

On  the  hearing  of  a  motion,  on  behalf  of  the  plaintifl^.  for  the  production 
of  the  documents  mentioned  in  the  schedule,  one  question  was  whether  tbe 
defendant  ought  to  be  compelled  to  produce  those  letters. 

Mr.  Jacob  and  Mr.  Teed,  in  support  of  the  motion  cited  Storey  v.  Lord 
George  Lennox.{b) 

Mr.  Knight  Brtice  and  Mr.  Wigram,  for  the  defendant': — The  point  did 
not  arise  in  Storey  v.  Lord  George  Lennox ;  and,  therefbre,  the 
[*478]    Lord  Chancellor  said  that,  *if  he  were  to  give  any' opinion  upon  it,  it 
would  be  extra-judicial.    It  is  sworn,  in  the  answer,  that  all  the  letters 
in  question,  were  written  by  the  defendant's  solicitor,  after  the  institution  of  the 
suit,  and  for  the  purpose  of  the  defendant's  defence  to  the  suit,  and  forthepni- 
pose  of  the  action :  we  submit,  therefore,  that  the  court  cannot  order  them  to  be 
produced. 

Thb  Vice-Chanckllor  : — ^The  court  will  not  order  letters  written  by  a 
client  to  his  solicitor,  or  by  the  country  solicitor  to  his  town  agent,  relating 
to  the  subject  of  a  suit,(c)  to  be  produced.  But  the  letters  in  this  case,  did 
not  pass  between  the  client  and  his  solicitor,  or  between  the  solicitor  and  his 
agent ;  but  were  written,  by  the  defendant's  solicitor,  to  a  witness  who  was 
examined  for  the  defendant  at  the  trial  of  the  action.  I  cannot  infer  that 
they  contained  confidential  conmiunications  merely  because  they  were  written, 
by  the  solicitor,  to  A.  B.  The  case  would  have  been  different,  if  either  tbe 
answer  or  the  schedule  had  seated  that  the  letters  contained  confidential 

(a)  The  mipplemeotal  IhU  prayed  that  the  defenclant  might  make  a  foU  disclotura  and  ditcowxj 
of  all  the  matters  therein  mentioned ;  that  that  bill  might  be  conadered  aa  supplemental  to  the  ori- 
ginal bill,  and  that  the  plafaitifi  might  have  the  benefit  thereof  accordingly,  and  that  the  pliiotift 
might  have  the  relief  prayed  by  the  original  bill ;  and  it  prayed  ahio  for  an  bjanction  to  reetrem 
the  defendant  lh>m  entermg  up  judgment  on  the  verdict  which  he  had  obtained  in  the  actioB,  od 
from  issuing  execution  thereon  against  the  plaintiA'  estate.  "^ 

{b)  1  Myl.  4b  Gr.  525 ;  see  537. 

(0  See  Mights  v.  BidMpk,  4  Rom.  190 ;  and  Veni  v.  Pocey,  ibid.  193. 
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eomiauiiications:  but  I  do  not  tkink  that  what  is  stated  respecting  them  in 
the  body  of  the  answer  or  in  the  8ehddttle»  snfSciently  gives  them  the  char* 
ac«sr  of  being  of  a  confidentiAl  nature:  the  plaintiff,  therefor^  is  entitled  to 
h&re  them  produced.[l] 


•Crawford  v.  Fisher.  [*A79] 

1840 :  3  lot  JaBoary  and  lit  Febraarsr.r--Interplea4er;  Injanetion ;  Fractice. 

Wbeia  •Be  «f  Um  defeAdanU  to  a  bill  of  inteipleader  it  sning  the  plaintLS'in  equity,  and  another  ia 

•nung  luin  at  law,  the  court  will  grant  an  injunction  to  reetrain  the  euit  in  equity  as  well  as  the 

Action  at  law. 

Tots  was  an  int^Ieading  suit  respecting  a  balance,  amounting  to  496/., 
in  the  hands  of  the  plaintiffs.  One  of  the  defendants  had  brought  an  action, 
against  the  plaintiffs,  to  recover  that  sum :  and,  the  other  defendant  had  filed 
a  bill  in  Chancery,  against  them,  praying  that  the  necessary  accounts  might 
be  taken  to  ascertain  the  balance,  and  that  the  amount  to  be  found  due,  might 
be  paid  to  him* 

The  plaintiffs  paid  the  496Z.  into  court,  and  obtained  an  injunction  restrain- 
ing the  prosecution  of  the  suit,  as  well  as  the  prosecution  of  the  action. 

The  defendant  who  had  filed  the  bill  against  the  plaintiff,  now  moved  to 
dischaige  the  order  for  the  iqjunction. 

Mr.  Knight  Bruce  in  support  of  the  motion : — Although  Lord  Eldon  de- 
cided, in  Morgan  v.  MaisackJ^a)  that  legal  and  equitable  claims  might  be 
joined  in  an  interpleading  suit ;  yet  it  is  not  the  rule  that  a  suit  in  equity  is 
to  be  stopped  by  the  filing  of  a  bill  of  interpleader.(&) 

*]At.  Wigram  and  Mr.  L.  Wigranvy  for  the  plaintiffs,  said  that,    ['480] 
in  Waringion  v.  Wheatstone,(c)  the  injunction  granted  by  Lord 
Eldon,  restrained  the  proceedings  in  the  suit  in  equity,  as  well  as  those  in  the 
action  at  law. 

Some  doubt  having  been  expressed  as  to  this  point,  the  Yice-Chancellor 
said  that  he  would  direct  Beg.  Lib.'  to  be  searched,  for  the  order  in  Wetring- 
ion  V.  Wheatstane. 

Isi  Ft/bmary. — ^On  this  day  the  Tice-Chancellor  said  that  he  had  looked 
at  the  order  in  Waringion  y.  Wheatstone^  in  Reg.  Lib. :  and  that  the  order 

<a)  3  Mer.  107. 

(6)  liord  Redeidale,  in  his  Treat,  on  Plead.,  pu  39, 3d  edition,  saya  that,  if  any  miii»  at  law  are 
brought  against  the  plaintiff  in  an  interpleading  soit,  he  may  pray  that  the  claimants  may  be  re- 
strained from  proceeding  till  the  right  is  determined ;  and,  in  p.  116,  his  Lordship  says  that  a  bill 
of  interpleader  generally  prays  an  injunction  to  csstrain  the  proceedings  of  the  claimants  in  mtme 
Qikar  court, 

(e)  Jac  S02. 

[I]  As  to  what  papers  wHl  be  ordered  to  be  produced,  and  what  will  be  deemed  priTileged 
farther  4  Rum.  191,  n.  1 ;  194»  n.  1 ;  3  Myl.  &  Cr.  546,  n.  1 ;  549,  n.  1. 
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that  was  made  was  to  grant  an  injimctionto  restitain  the  actional  law,  aadan^ 
other  mjuQGtiou  to  restrain  the  suit  in  eqnit]r.(a) 

Motion  to  dissolve  the  injanetion  frfa8ed*[l} 

Mr.  JoGch  and  Mr.  hong  appeared  for  the  defendant  who  had  brought  the 
action  against  the  plaintiffs. 


1*481]  *Barne8  v.  Tweddle. 

1840 ;  Ut  Febraary. — ^DiflmiaBal ;  Prmctice ;  New  Orden ;  Sapplementol  Koamvt ;  ExeepfioiL 
When  a  defendant,  after  his  answer  is  to  be  deemed  sufficient,  files  a  supplemental  answer,  f&t 
plaintiff  is  not  allowed  two  months  to  except  to  it ;  but,  as  it  cannot  be  excepted  to  without  leaTc, 
it  is  to  be  deemed  aoffident  fhmi  the  time  when  it  is  fied ;  and,  therefore,  the  defendant  nu^ 
more  to  dismiss  at  the  end  of  two  months  from  the  filing  of  the  sapplemental  answer. 
A  supplemental  answer  cannot  be  excepted  to  without  leaye ;  and,  therefore  it  is  to  be  deemed 
sufficient,  irnma/ocie,  ftom  the  time  when  it  is  filed. 

Motion,  of  which  notice  was  given  on  the  8th  of  January,  to  dismiss  the 
bill  for  want  of  prosecution. 

The  answer  was  filed  in  February,  1839.  On  the  5th  of  August,  follow* 
ing,  the  defendant,  who  had  obtained  the  leave  of  the  court  for  that  purpose, 
filed  a  supplemental  answer,  in  order  to  state  a  fact  that  had  occoned  fince 
he  put  in  his  former  answer. 

The  question  was  whether  the  time  at  which  the  defendant  was  oititled 
to  move  to  dismiss,  has  arrived. 

By  the  4th  order  of  1828,  the  plaintiff  is  allowed  two  months  from  the 
filing  of  the  answer,  to  except  to  it ;  and,  if  he  does  not  except  within  that 
time,  the  answer  is,  thenceforth,  to  be  deemed  sujficient  By  the  16th  amend- 
ed order,  if  the  plaintiff  does  not  proceed  in  the  cause  within  two  months 
after  the  time  wh^i  the  answer  is  to  be  deemed  sufficient,  the  defendant  may, 
at  the  expiration  of  those  two  months,  move  to  dismiss ;  and,  by  the  19th 
amended  cnrder,  the  time  between  the  last  seal  after  Trinity  term  and  the 

(a)  The  following  b  an  extract  ftom  the  order  in  Yfwvn^on  t.  VfheaUUmt^  In  Re^.  Lib.  (B.) 
1830,  fo.  1619 :  «<  That  the  plaintifls  be  at  liberty  to  pay  the  sum  of  30002.,  insured  on  the  Ufe  of 
Bamnel  Hendenon,  in  the  plaintiA'  bill  mentioned.  Into  the  Bank,  with  the  privity  of  th«  Aoeoont- 
ant  Genersl,  dbc*,  in  trust,  in  this  cause ;  and  it  is  ordered  that  an  injunction  be  awarded  agtinA 
the  defendants,  Sir  F.  G.  Fawke,  and  Dame  Mary  Ann,  his  wife,  to  restrain  them  from  proeetd- 
ing  in  the  action  at  law  commenced  by  them  against  the  plaintifi,  as  in  the  plaintilb'  bill  mea* 
tioned ;  and  it  is  ordered  that  aU  the  defendants  be  restrained  by  the  injunction  of  this  oonit,  from 
commencing  or  prosecuting  any  other  action  or  actions,  suit  or  suits,  or  other  prGoeedings,  agsisit 
the  plaintift,  or  either  of  them,  to  recover  the  moneys  insured  by  the  policy  in  the  bill  meatieBed: 
and  it  is  ordered  that  the  said  sum,  when  so  paid  into  the  Bai&,  be  laid  out,  dec." 

[1]  In  regard  to  bSls  of  interpleader,  it  is  not  necessary  to  entitle  the  party  to  come  into  eqmtT) 
that  the  titles  of  the  clahnants  should  be  both  purely  legal.  It  is  sufficient  to  found  the  jurisdietioo, 
that  one  title  is  legal  and  the  other  is  equitable."  2  Story's  Bq.  $  808 ;  and  see  Rickmrdi  t.  ^- 
Utt  6  Mus.  Ch.  Rtpb  44S. 
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Sxst  seal  before  Michaelmas  term,  is  not  to  be  reckoned  in  computing  the 
time  allowed  for  excepting  to  the  answer. 

In  this  case,  therefore,  the  time  for  moving  to  dismiss  had  arrived,  unless 
the  plaintiff,  after  he  had  filed  his  supplemental  answer,  was  entitled 
to  be  allowed  two  'periods  of  two  months  each,  for  proceeding  with    [*482] 
the  cause,  in  addition  to  the  interval  between  the  last  seal  afler 
Trinity  term,  and  the  first  seal  before  Michaelmas  term. 

Mr.  Knight  BrtAcey  in  support  of  the  motion,  said  that  a  supplemental 
answ^er  could  not  be  excepted  to ;  and,  therefore,  it  must  be  deemed  to  be 
sufficient  from  the  time  when  it  was  filed ;  and,  consequently,  the  time  for 
moving  to  dismiss  had  arrived.  Marriott  v.  Tarpley^{a)  Attorney  General 
V.  Jbne5.(&) 

Mr.  Jacobs  for  the  plaintiff: — ^The  two  answers  form  but  one  document; 
and  the  whole  defence  is  not  complete,  until  both  of  them  are  filed.  The 
effect  of  the  supplemental  answer,  may  be  to  render  the  original  answer  in- 
sufficient, although  it  was  sufficient  before.  The  facts  stated  in  the  supple- 
mental answer,  may  render  it  material  for  the  defendant  to  answer  some 
questions,  which  it  was  not  material  for  him  to  answer  before.  Suppose 
that  the  defendant,  in  the  schedule  to  his  original  answer,  had  set  forth  a 
list  of  all  the  documents  in  his  possession ;  and  then,  in  his  supplemental 
answer,  were  to  state  that  none  of  those  documents  were  in  his  possession ; 
in  that  case,  the  original  answer  would  become  insufficient  It  is  not  correct 
to  say  that  a  sqpplemental  answer  cannot  be  excepted  to. 

The  Vice-Chancellor  : — What  I  decided  in  Marriott  v.  Tarpley^  and 
The  Attorney  General  v.  Jones^  was  that,  in  computing  the  time  at  the  ex- 
piratiou  of  which  an  answer  is  to  be  deemed  sufficient,  the  intervals 
mentioned  in  the  19th  *order  are  not  to  be  reckoned :  but  that,  in    [*483] 
computing  the  two  months  after  the  answer  is  to  be  deemed  suffi- 
cient, those  intervals  are  to  be  taken  into  account. 

The  defendant  in  this  case,  filed  his  answer ;  and,  after  the  time  for  ex- 
cepting to  it  had  passed,  he  filed  a  supplemental  answer,  having  first  obtained 
the  leave  of  the  court  so  to  do :  and  the  question  is  whether  the  plaintiff  can 
except  to  that  supplemental  answer. 

My  opinion  is  that  he  cannot  except  to  it,  without  obtaining  special  leave 
ibr  that  purpose. 

If,  according  to  the  case  put  by  Mr.  Jacobj  the  defendant  had  put  in  his 
answer  and  stated  that  he  had,  in  his  custody,  the  documents  mentioned  in 
the  schedule,  relating  to  the  matters  in  the  bill ;  and  then  had  put  in  a  sup- 
plemental answer  stating  that  the  documents  mentioned  in  the  schedule,  did 
not  relate  to  the  matters  in  the  bill,  there  would  be  no  statement  of  what 
documents  he  had,  in  his  custody  or  power,  relating  to  the  matters  in  the 
bill :  and  1  apprehend  that,  in  such  a  case,  if  the  time  for  excepting  to  the 

(a)  Ante,  Tol.  8,  p  la  (6)  Ante,  vol,  5,  p.  24fi. 
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first  answer  had  expiredi  the  pluiitiff  ought  to  apidy  to  the  ooart  fdr  special 
leave  to  except ;  for  it  would  be  incongmous  for  him  to  except  to  the  first 
answer,  without  leavcy  after  the  first  answer  is  to  be  deemed  sufficient. 

Where  the  first  answer  is,  by  lapse  of  time,  to  be  deemed  sufficient,  and 
then  the  defendant  puts  in  a  supplemental  answer,  having  first  obtained  leave 
so  to  do;  it  must,  prima  faeieyhe  taken  to  be  an  answer  to  which  the  plain- 
tiff cannot  except ;  and,  therefore  the  two  months  from  whicfa  the 
[*484]    defendant  must  move  to  ^dismiss,  must  be  two  months  from  the  time 
when  the  supplemental  answer  was  filed. 
The  19th  order  speaks  of  the  time  between  the  last  seal  after  Trinity  term 
and  the  first  seal  before  Michaelmas  term :  but,  as  there  now  is  no  seal  be* 
fore  Michaelmas  term,  it  must  bo  taken  to  mean  the  first  day  of  Michaehnas 
term- 
Mr.  Cooper  J  amicus  curuB^  said  that  the  Lord  Chancellor  had  so  decided. 


/ 

Granb  9.  Mitchell. 

1840 :  1st  February. — Mortgagor  and  mortgigee ;  Foreciorare. 

Order  made,  on  motion  in  a  foredoaure  niit,  to  the  aame  effect  aa  a  decree,  although  the  orivt 
coold  not  be  made  under  the  7th  Geo.  3,  e.  90,  owing  to  some  of  the  parties  interested  in  the 
equity  of  redemption  being  infants,  and  consequently  incapable  of  admitting  the  plaiatiff's  title. 


Charles  Mitchell  and  his  children,  some  of  whom  were  infieutits,  being 
entitled  to  a  leasehold  dwelling  house  under  the  will  of  Charles  Mitchell's 
father,  assigned  it,  by  way  of  mortgage,  to  the  plaintiff.  The  plaintiff,  who 
had  been  for  some  years  in  receipt  of  the  rents  of  the  house,  filed  a  bill  of 
foreclosure  against  Mitchell  and  his  children,  alleging  that  1612.  remaioed 
due  to  him  on  the  security  of  the  premises. 

A  motion  was  now  made,  on  behalf  of  the  defendants,  for  an  order  to  the 
same  effect  as  the  decree  which  would  have  been  made  at  the  hearing  of  the 
cause,  C.  Mitchell  offering  to  pay,  to  the  plaintiff,  the  1612.  together  with 
subsequent  interest  and  costs  of  the  suit,  and,  in  the  meantime,  that  all  pro- 
ceedings in  the  suit  might  be  stayed. 
[*485]        *The  Vice-Chancbllor  : — ^I  cannot  make  an  order  under  the 
act  7  Geo.  2/c.  20,  as  the  infant  defendants  cannot  admit  the  plain- 
tiff's title  ;(a)  but  I  think  that  the  court  has  jurisdiction  to  make  the  order 
independently  of  the  statute. 

As  Charles  Mitchell  offers,  by  his  counsel,  to  pay,  to  the  plaintiff,  the 
balance  of  1612.  which  the  plaintiff  states,  in  his  bill,  to  remain  due  to  him 
for  principal  and  interest,  together  with  the  interest  subsequently  become  due 
and  the  costs  of  the  suit  to  be  taxed  by  the  Master,  I  shall  direct  that,  upon 

(a)  See  LuMngtmi  ▼.  Fritti  ante,  toI.  9»  p.  651,  where  the  words  of  the  aet  are  aet  forth ;  and 
Frtd  ▼.  HM,  1  Sim.  4b  Stu.  S3l. 
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those  jMiyments  being  made,  the  plaintiff  do  re-assign  the  leasehold  premises 
to  Charles  Mitchelli  €W  administrator  to  his  father^  who,  in  that  character, 
"vnil  take  them  as  part  of  the  assets  of  his  father  and  subject  to  the  bequest  in 
favor  of  himself  and  his  children. 

The  interests  of  the  children  will  not  be  i»ejudioed  by  this  arrangement : 
foTy  as  they  claim  the  premises  under  the  bequest  in  the  will|  they  must  take 
thex&^ubject  to  the  right  of  the  administrator  to  deal  with  them  as  part  of  the 
assets  of  the  testator.  If  Charles  Mitchell  pays  more  than  is  due  to  the  mort* 
gagee  for  principal  and  interest,  he,  being  the  administrator,  and,  as  such, 
bound  to  settle  the  account  with  the  mortgagee,  will  be  responsiblo  to  the  in- 
fants for  the  excess ;  and,  if  he  pays  less,  the  infants  will  be  benefitted  by  it. 

Bfr.  Knight  Bruce  in  sup}K>rt  of  the  motion. 

Mr.  Jacob  for  the  plaintiff. 


•FoLLAND  V.  Lamottk.  [*48G] 

lS4/f^'j  6Ui  Febniary.--Phu^ce ;  XHnnkMU. 

On  the  death  of  a  lole  defendant,  the  pl^tiff  filed  a  bill  of  reriTor  and  eapplement  ag^ainet  hie  heir» 
executor  and  devieee,  but  did  not  obtain  an  order  to  reytve.  The  deyisee  joined  with  tbe  heir 
and  ezecntor  iu  moving  that  the  plaintiff  might  revive  within  a  week  or  that  the  suit  might  be 
dhnuMed.  The  motion  wai  refneed,  becanie  the  deviseei  who  wae  nnafiected  by  the  revivor  of 
the  miity  had  joined  in  it. 

The  original  bill  was  filed  by  a  sole  plaintiff  against  a  sole  defendant.  The 
defendant  afterwards  died ;  whereupon  the  plaintiff  filed  a  bill  of  revivor  and 
supplement  against  the  defendant's  heir,  executor  and  devisee,  who  were  three 
distinct  persons.  Such  of  the  defendants  as  were  required  to  answer  the  bill, 
had  done  so,  and  their  answers  had  been  replied  to,  but  the  plaintiff  had  not 
obtained  an  order  to  revive  the  suit 

Mr.  Wood  now  moved,  on  behalf  of  the  three  defendants^  that  the  plaintiff 
nught  obtain  an  order  to  revive  within  a  week,  or  that  the  suit  might  be  dis- 
missed.   He  cited  Mitf.  Treat,  pi  69,  4th  edition. 

Mr.  Elderton^  for  the  plaintiff,  said  that  the  devisee  had  improperly  joined 
in  the  motion,  as  he  was  quite  unaffected  by  the  bill,  so  far  as  it  sought  to 
xevive  the  suit ;  and  that  the  motion  ought  to  be  refused  on  account  of  the 
misjoinder.  ^ 

The  Yice-Chawcellor  : — ^The  devisee  may  move  to  dismiss ;  but  he 
has  nothing  to  do  with  the  reviving  of  the  suit,  the  bill  being  supplemental 
merely  so  far  as  it  relates  to  him.  He  has,  therefore,  improperly  joined  in  the 
motion,  with  the  heir  and  executor,  as  against  whom  alone  the  suit  can  be 

revived. 

Motion  refused,  with  costs. 
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[•487J  TwoPENY  V.  Peyton. 

1840 :  14th  February.— Will ;  Constniction ;  Bftnkmpt. 

Teitmtiu  bequeathed  a  ehare  of  her  reaidne  in  tnut  for  her  nephew  tcr  life.  By  a  oodEeif ,  ftfter 
veciting  that  her  nephew  had  become  a  bankrupt  and  inaatie,  die  directed  the  tnutees  to  ikpply» 
during  his  life,  the  whole  or  eneh  part  of  the  inlereat  of  the  taadt  at  mch  timee,  in  nefa  profMxr- 
tionsy  and  in  such  manner,  for  the  maintenance  and  m^iport  of  her  nepheWt  and  for  no  otlier  par- 
poee  whatBoeyer,  ae  they,  in  their  discretion,  should  think  most  expedient.  Held*  tliat  the 
nephew's  assignees  were  not  entitled  to  any  portion  of  the  prorision  made  for  him. 

Catherine  Peyton  made  her  will,  dated  the  23d  of  October^  1822  ;  and^ 
after  giving  several  specific  and  pecuniary  legacies,  she  disposed  of  the  residue 
of  her  personal  estate  in  the  following  words ;  "  Item,  after  all  my  just  debts, 
funeral  expenses  and  legacies  are  paid,  1  give,  to  my  brother  the^Bev.  !Ed ward 
Peyton,  for  his  natural  life,  the  interest  of  all  the  property  that  shall  then  re- 
main bdonging  to  me  in  the  public  funds  or  government  securities ;  and,  at 
his  death,  my  will  is  that  all  the  aforesaid  property  shall  be  equally  divided 
between  my  niece  Mrs.  Catherine  Hicks,  daughter  of  my  late  brother  Bear 
Admiral  Joseph  Peyton,  and  my  nephews  William  Grenfell  Pejrton  and  John 
Strutt  Peyton,  as  also  bet\i^n  my  nieces  Catherine  Smith  Peyton,  and  Phil- 
lis  Harriott  Peyton :  but  the  share  of  my  property  in  the  public  funds  that 
will  devolve  to  my  nephew  William  Grenfell  Peyton,  on  the  death  of  the  Rev. 
Edward  Peyton,  I  give  only  the  interest  to  my  said  nephew  for  bis  life,  and, 
at  his  death,  the  principal  1  will  to  be  equally  divided  between  his  surviving* 
children."    And  she  appointed  several  persons,  of  whom  the  plainufis  Ed- 
ward Twopeny  and  William  Twopeny  were  the  survivors,  executors  of  hex 
will. 

The  testatrix  made  a  codicil,  dated  the  26th  of  October,  1822,  wbkb  was 
partly  as  follows :  "  Whereas  my  nephew  William  Grenfell  Peyton  has  be* 

come  a  bankrupt,  and  is  also,  from  the  present  state  of  his  health,  in- 
[*488]    capable  of  the  management  of  his  own  affairs :  and  *wh^eas  it  is  my 

wish  and  intention  that  the  provision  made  for  my  said  nephew  by 
my  said  will,  shall  be  applied,  solely^  for  or  towards  his  maintenance  and 
support  during  his  life :  Now  therefore  I  do  hereby  revoke  the  bequest  for  life 
to  my  said  nephew  in  my  said  will  made ;  and  I  do  hereby  bequeath  to  the 
executors  in  my  said  will  named,  as  trustees  thereof,  the  interest  or  annual 
produce  of  that  portion  of  my  personal  estate  bequeathed,  by  my  said  will)  to 
my  said  nephew  Williapi  Grenfell  Peyton,  upon  trust,  during  the  life  of  my 
said  nephew,  to  apply  the  tohole  or  such  part  of  such  interest  or  annual  pro- 
ducoj  at  such  time  or  times^  in'such  proportions  and  in  such  manner  for 
the  maintenance  and  support  of  my  said  nephew  {and  for  no  olher  purpose 
whcUsoever)  as  they,  my  said  executors,  or  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  shall,  in  their  or  his  discretion, 
think  most  expedient :  and,  subject  to  such  trust,  I  do  hereby  confirm  the 


^ 
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l>eqaest,  in  my  said  will  contained,  of  the  capital  of  the  said  trust  fond  to  and 
in  favor  of  the  children  of  my  nephew  William  Qrenfell  Peyton." 

William  Grenfell  Peyton  became  bankrupt  in  July,  182S,  and  was  still 
^uncertificated.  Between  July,  and  October,  of  the  same  year,  he  became 
limatic 

In  1823  the  testatrix  died.  In  March,  1837,  Edward  Peyton,  the  tenant 
Sot  life  of  the  residue,  died. 

The  bill  was  filed  by  Edward  Twopeny  and  William  Twopeny,  against 
l^illiam  Grenfell  Peyton,  and  James  Arbouin,  the  surviving  assignee  under 
bis  bankruptcy. 

The  question  was  whether  the  assignee  had  any  right  to  the  provision 
made  for  William  Grenfell  Peyton  by  the  codicil. 

•Mr,  Pole  for  the  plaintiffs.  [MSQ] 

Mr.  Jacob  and  Mr.  Lefrot/^  for  William  Grenfell  Peyton : — At  the 
date  of  the  codicil,  William  Grenfell  Peyton  was  both  a  bankrupt  and  a  luna- 
tic The  testatrix  notices  both  those  circumstances  in  her  codicil,  and  di- 
Tects  the  trustees  to  apply  the  income  of  the  trust  fund  for  the  maintenance 
and  snpport  of  her  nephew,  and  for  no  other  purpose  whatsoever :  the  tnis- 
tees,  therefore,  can  not  apply  the  income  for  any  purpose  which  does  not 
come  under  the  words,  "  maintenance  and  support."  Besides  the  trustees 
are  not  bound  to  apply  the  whole  or  even  any  definite  portion  of  the  income 
for  those  purposes :  the  amount  to  be  so  applied,  is  left  to  their  discretion. 

The  cases  of  Cfreen  v.  Spicer,{a)  Snowdon  v.  />a/e^,(6)  Piercy  v. 
BdperUy{c)  will  be  cited  for  the  assignee.  But  those  cases  are  clearly  distin- 
guisbable  from  the  present :  for,  in  each  of  them,  the  gift  took  effect  before 
the  donee  became  bankrupt ;  and  the  income  of  the  fund  was  either  to  be 
paid  10  the  donee,  or  to  be  applied  for  his  benefit  generally.  The  purposes  of 
the  gift  were  not  restricted,  as  they  are  in  this  case,  to  maintenance  and  sup- 
port, 

Mr.  Dickenson^  for  the  assignee,  relied  on  Snowdon  v.  Dales,  Piercy  v. 
JZofrerfs,  and  Green  v.  Spicer,  and  said  that  the  last  case  was  almost  the 
same  as  the  present. 

The  Vicj5-Chancellor  : — This  case  is  distinguishable  from 
those  that  have  been  'cited :  for,  in  the  first  place,  there  is  a  gift,  in  ['490] 
the  will,  to  the  nephew  for  his  life :  and  then  the  testatrix,  in  her 
co^il,  after  taking  notice  that  her  nephew  had  become  a  bankrupt  and  a 
lunatic,  revokes  the  bequest  for  life  to  her  nephew,  and  directs  her  executors, 
during  bis  life,  to  apply  for  his  maintenance  and  support,  and  for  no  other 
purpose,  the  whole  or  such  part  of  the  interest  of  that  portion  of  the  residue, 
which,  by  her  will,  she  had  bequeathed  in  trust  for  him,  at  such  time  or 
times,  in  such  proportions  and  in  such  manner  as  they  should,  in  their  dis- 

<a)  1  Ruw.  Sl  MyL  395.  (6)  Ante,  vol.  6,  p.  521.  (f )  1  Myl.  &  Koon,  4. 
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cretioD,  think  most  expedient.  In  my  opinion,  therefore,  it  would  be  impos* 
sible  for  the  executors  to  apply  the  income  of  the  trust  fund  for  the  benefit  of 
the  nephew  generally,  or  for  any  purpose  beneficial  to  him^  which  is  not 
comprehended  under  the  terms,  '<  maintenance  and  support"  Besides  the 
executors  are  not  directed  to  apply 'the  whole  of  the  income  for  the  mainte- 
nance and  support  of  the  nephew,  but  only  such  a.proportion  of  it  as  they,  in 
their  discretion,  should  think  expedient. 

I  am,  therefore,  of  opinion  that,  in  this  case,  a  trust  is  created  for  the  mere 
special  purpose  of  supporting,  and  maintaining  the  nephew ;  and,  under  much 
a  trust,  the  assignee  can  not  take  any  interest.[l] 


[M91]  Reginald  James  Blewitt  v.  Roberts  and  others. 

1840 :  17th  Fehniary. — ^Will ;  Conslruction ;  Annuity ;  Legacy. 

ToaUtOT  bequeathed  to  his  wife,  600Z.  per  annam  for  her  life,  and,  after  her  death,  the  said  annn* 
ity  to  be  equally  divided  between  A.,  B.,  C,  D.,  E.,  and  F.,  or  the  sunriyon  or  sarriror ;  and  be 
bequeathed,  to  the  same  riz  penona,  lOOJ.  per  aunum  each,  darm^  their  Ihno^  with  powtr  t9 
leave  their  annuities,  at  their  deaths^  to  any  pefsons  they  rnigfat  — wy,  or  any  riiildren  they 
might  leaye ;  but  in  case  of  either  of  them  dying  without  exeroismg  rach  power,  than  to  the  surri- 
Tors  or  sunriyor.  Held,  by  the  Vice-Cbancellor,  that  the  aboye  bequests  in  fayor  of  A.,  B.,  C.,  D.» 
E.,  and  F.,  passed  the  capital  of  the  funds  producing  the  annuities ;  but  the  Lord  Chancellomyer- 
aed  His  Honor's  decision. 

Edward  Blewitt  made  his  will,  dated  the  12th  of  October,  1830,  which 
was  partly  as  follows :  "  I  give  to  my  wife,  Rachael  Blewitt,  all  my  plate, 
linen,  and  furniture ;  and  I  appoint  my  said  wife  and  my  son,  Edmnnd 
Blewitt,  and  Wightwick  Roberts  executors  and  trustees  of  this  my  will:  and 
I  give  to  my  said  wife  600Z.  per  annum,  for  her  life,  but  not  to  be  liable  to 
the  control  of  any  future  huslmnd,  but  to  be  paid  quarterly,  from  time  to  time 
to  her,  on  her  receipt  only,  and  not  to  be  subject  to  any  debts  or  assignment; 
and,  after  her  death,  the  said  annuity  to  be  equaUjf- divided  b^ween  Ann 
Rogers  Blewitt^    Thxmias  Rogers  Blewitt^  Henry  Blewitt^   Georgiana 
Blewitt^  Byron  Blewitt^  and  Oscar  BlewUty  or  the  survivors  or  surtivor. 
1  also  give  to  each  of  them,  the  said  Ann  Rogers  Blewitt,  Thomas  Rogers 
Blewitt,  Henry  Blewitt,  Georgiana  Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt, 
lOOi.  per  annum  during  their  lives j  to  be  paid  quarterly j  with  power  to 
leave  their  said  respective  annuities^  at  their  deaths^  to  any  persons  they 
may  mxtrry^  or  any  child  or  children  they  may  leave,  but  in  case  of  either 
of  them  dying  without  exercising  such  power,  then  to  the  survivors  or  survi- 
vor.     All  the  residue  of  my  property  I  give  to  my  son,  Edmnnd  Blewitt,  if 
he  should  survive  me ;  but,  in  case  of  his  death,  to  my  son,  Reginald  James 
Blewitt,  and,  in  case  of  his  death  also  before  me,  to  my  daughter,  Frances 
Mary  Ann  Blewitt.*' 

[1]  Vide  1  Run.  &  M.  397,  a.  1 ;  694,  n.  1.    HalUtt  r.  Thm^pioth  5  Fiig«,  583.    R^f^  v. 
Norton,  3  Beav.  63. 
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•The  testator  died  on  the  8th  of  March,  1832.     Edmund  Blewitt    ['492] 
died  in  the  lifetime  of  the  testator.     Henry  Blewitt  died  in  Septem- 
ber,  1837.*    Rachael  Blewitt  died  in  June,  1838,  and  Oscar  Blewitt  died  in 
Tiovember,  1838.     Both  Henry  and  Oscar  Blewitt  died  under  age,  intestate 
and  unmarried. 

The  question,  on  the  hearing  of  the  cause  for  fnrther  directions,  was  whe- 
ther the  bequests  of  the  yearly  sums  of  600{.  and  1002.,  passed  life  annuities, 
or  the  capital  of  sums  in  the  three  per  cents,  sufficient  to  produce  those  yearly 
.sums. 

Mr.  Wigram  and  Mr.  Macdannell  appeared  for  the  plaintiff,  the  residuary 
legatee. 

Mr.  Jacoby  Mr.  Girdlestane,  Mr.  Sharpe^  and  Mr.  Lofius  Wigram^  for 
the  surviving  legatees,  cited  Thpeedale  v.  Tweedale{a)  and  other  cases. 

Mr.  Torriano  for  the  executors,  and 

Mr.  Wray,  for  the  Attorney  General,  who  claimed  Oscar  Blewitt's  interest 
on  behalf  of  the  Crown,  on  the  ground  that  he  was  illegitimate. 

The  Yice-Chancellor  declared  that  the  capital  of  a  sum  of  three  per  i^ents. 
sufficient  to  answer  the  annual  sum  of  600Z.,  during  the  life  of  Rachael  Blew- 
itt, became,  upon  her  death,  absolutely  vested  in  and  divisible,  in  equal  shares, 
between  and  amongst  the  defendants  Ann  Rogers  Blewitt  (who, 
pending  the  suit,  married  the  'defendant  Robert  Stauffer,)  Thomas    [M93] 
Rogers  Blewitt,  Georgia  na  Blewitt,  and  Byron  Blewitt,  and  Oscar 
Blewitt,  as  being  the  survivors  of  themselves  and  the  late  Henry  Blewitt  living 
at  the  death  of  Rachel  Blewitt ;  and  that,  upon  the  death  of  Henry  Blewitt,  the 
capital  to  answer  his  annuity  of  lOOL  became  absolutely  vested  in  Ann  Rogers 
Stauffer,  Thomas  Rogers  Blewitt  Georgiana  Blewitt,  Byron  Blewitt  and  Oscar 
Blewitt,  as  joint  tenants ;  and  that,  on  the  death  of  Oscar  Blewitt,  his  share  of 
the  last  mentioned  capital,  became  absolutely  vested  jn  Ann  Rogers  Stauffer, 
Thomas  Rogers  Blewitt,  Georgiana  Blewitt,  and  B3rron  Blewitt,  as  joint  ten- 
ants ;  and  that,  upon  the  death  of  Oscar  Blewitt,  the  capital  to  answer  his  an* 
auity  of  1002.,  became  absolutely  vested  in  the  same  parties,  as  joint  tenants. 

The  plaintiff  appealed  from  this  decree  to  the  Lord  Chancellor. 

The  appeal  was  heard  on  the  4th  of  August,  1841 ;  when  his  Lordship 
reversed  the  Tice-Chancellor's  decree,  and  declared,  in  effect,  that,  on  the 
death  of  Rachel  Blewitt,  the  annuity  of  6002.  became  vested,  in  equal  shareSi 
in  the  defendants,  Ann  Rogers  Stauffer,  Thomas  Rogers  Blewitt,  Georgiana 
Blewitt,  and  Byron  Blewittt,  and  in  Oscar  Blewitt,  as  tenants  in  common, 
for  their  respective  lives ;  and  that,  upon  the  death  of  Henry  Blewitt,  his 
annuity  of  1002.  became  vested,  in  equal  shares,  in  the  four  last  named  de- 
fendants and  Oscar  Blewitt,  as  tenants  in  common, /or  their  respective  lives : 
and  that,  upon  the  death  of  Oscar  Blewitt,  his  annuity  of  1002.  became  vested, 
in  equal  shares,  in  the  same  defendants  as  tenants  in  common,  for  their  res- 

(a)  Ante,  p.  453.  Th«  Reporter  hts  gireii  a  note  of  the  above  caee,  [i.  e.  BUwitt  ▼.  RoberU,]  ia 
order  that  the  profenioii  mej  judfe  whether  it  impngnt  the  authority  of  Tv^eedaU  ▼.  Twe$ddl$, 
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[*494]  peciive  lives :  and  that,  upon  the  death  of  each  of  the  four  *last 
named  defendants,  hia  or  her  annuity  of  lOOZ.  would,  subject  to  his 
or  her  power  to  appoint  the  same  to  any  person  he  or  she  might  marry, /or 
the  life  of  stick  persauj  or  to  any  child  or  children  he  or  she  might  leArej/crhis, 
hery  or  their  life  or  lives  (the  annuity  so  left  to  vest  in  and  be  divisible  among 
the  children,  equally,  as  tenants  in  common,)  would  vest  in  the  surviirors  o[ 
the  four  last  named  parties,/or  their  respective  lives.[l] 


fl]  The  Raporten,  Mean  Craig  Sl  Phillipft  Tonch  for  the  accurmcy  ofthii  stalemeBl  of  Uie  SjOid 
Chancellor's  deetaration.  For  a  report  of  the  proceedings  on  the  hearing  of  the  appenl,  eee  Cnig 
lb  Philtips,  374.  A  statement  of  the  case,  and  some  extracts  finom  the  Lord  Chancellor's  jodgment 
will  be  found  in  the  editor's  note,  9  Keen,  621.  See  also,  id.  57,  n.  I.  1  Ross.  k.  Myl.  306,  o.  3.  PkU- 
Uf  T.  Biutwfd,  Lloyd  &  G.  996.    We$te0tt  y.  Cady^  5  Johns.  Ch.  Rep.  346. 
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Ibbetson  v.  Ibbetson. 

1840 :  5th  and  7tb  Febrniry,  tnd  16th  April.— Will ;  Perpetaity  ;  RemotMieM ;  Heir-Jooms. 

TeiUloir  dsvned  hw  raTenion  in  fee,  expeoUnt  on  his  UeceMe  without  iHue  male,  in  hit  mansion 
home  and  eatate  at  D.  to  his  brother,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  diveia  remainders  over :  and  he  bequeathed  his  plate,  pictures,  &c.,  in  and  about  his 
manaion  house  at  D.,  to  trustees,  in  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the  per- 
son and  persons  who,  for  the  time  being,  ahonld  be  entitled  to  the  posseastoir  of  his  mansion  house 
under  the  settlement  on  hia  marriage,  or  the  limitations  contained  in  his  will,  lyitil  « tenant  in 
tail  of  the  age  of  twenty-one  yean,  should  be  in  poaseasion  of  his  mansion  house,  and  then  the 
plate,  pictures,  dec.,  were  to  go  and  belong  to  such  tenant  in  tail ;  and  he  gave  the  residue  oriiis 
personal  estate  to  the  person  who,  at  his  decease,  would  be  beneficially  entitled,  in  possession,  to 
his  manajim  house.  The  tes^tor's  brother  had  a  son  bom  at  the  date  of  the  will,  and  both  he 
and  his  son  surviTed  the  testator.  Held  that  the  trust  declared  of  the  plate,  pictures,  &« ,  was 
Toid  for  ranoteness,  so  far  as  it  was  intended  to  take  effect  after  the  death  of  the  brother. 

Sir  Henry  Garr  Ibbetson,  being  seised  of  the  reversion  in  fee  simple 
expectant  on  his  decease  without  issue  male,  of  and  in  estates  situate  at  Den* 
toUf  Askwith,  Otiey  and  Weston  in  Yorkshire,  and  being  seised  in  fee  simple 
in  possession  of  other  real  estates,  made  his  will  dated  the  11th  of  October, 
1814,  and  thereby  charged  ail  his  estates,  real  as  well  as  personal,  with  the 
payment  of  his  funeral  and  testamentary  expenses,  debts  and  legacies,  and 
gave  to  his  wife,  Alicia  Mary,  for  her  life,  a  yearly  rent  charge  of  400/. 
*in  addition  to  the  jointure  of  8002.  a  year  provided  for  her  on  her  mar-  [M96] 
riage  with  the  testator,  to  be  issuing  out  of  the  testator's  reversion  in 
fee  simple  expectant  on  tlie  fiiilure  of  issue  male  of  his  body  of  and  in  his  es- 
tates at  Denton,  Askwith,  Otley  and  Weston,  and,  subject  thereto,  he  gave 
his  reversion  of  and  in  the  same  estates,  and  all  other  his  real  estates,  to  Wm. 
Charlton  and  Matthew  Wilson  and  their  heirs,  to  the  use  of  Viscount  Las- 
celles  and  Sir  Wm.  Fowle  Middleton,  their  executors,  d&c,  for  the  term  of 
1000  years,  to  be  computed  from  the  day  of  his  death,  in  trust  for  securing 
the  yearly  rent  charge  of  400/.,  and  upon  further  trust  (in  case  there  should  be 
no  son  or  sons  of  his  body  living  at  his  decease  or  born  afterwards,  or,  being 
such  a  son  or  sons,  all  of  them  should  die  under  twenty-one  without  leaving 
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issue  male,)  to  raise  portions  and  provide  maintenance  for  any  daughter  or 
daughters  of  the  testator ;  and,  after  the  determination  of  the  term,  and,  in 
the  meantime,  subject  thereto  and  to  the  trust  thereof,  to  the  use  of  the  tes- 
tator's brother  Charles  Ibbetson  (who  afterwards  became  Sir  C.  Ibbetson, 
Bart.)  for  his  life,  with  remainder  to  trustees  and  their  heirs  during  the  life 
of  Sir  C.  ibbetson,  in  trust  to  preserve  the  contingent  remainders  thereinafter 
limited,  with  remainder  to  the  use  of  the  first  son  of  Sir  C.  Ibbetson  in  tail 
male,  with  divers  remainders  over :  and  the  testator  bequeathed  to  Wm. 
Charlton  and  Matthew  Wilson,  their  executors,  d&c,  all  his  plate,  pictures, 
books  and  household  furniture  in  and  about  his  mansion  house  at  Denton 
Park,  upon  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the  person 
and  persons  who^for  the  time  being,  should  be  entitled  to  the  possession  of 
his  mansion  house  under  or  by  virtue  of  the  settlement  mcule  upon  his 
marriage  or  of  the  limitations  contained  in  his  unUf  until  a  tenant 
[M97J    in  taU  of  the  age  of  twenty-one  years  should  be  in  ^possession  of 
his  mansion  house,  and  then  the  plate,  pictures,  books  and  house- 
hold furniture  were  to  go  and  belong  to  such  tenant  in  tail :  and  the  testa- 
tor gave  all  the  residue  of  his  personal  estate,  after  payment  of  his  funeral 
and  testamentary  expenses,  debts  and  legacies,  to  the  person  who,  at  his  de- 
cease, would  be  beneficially  entitled,  in  possession,  to  his  mansion  house. 

The  testator  died  in  June,  1825,  without  leaving  any  issuc^  bnt'tea^/Dg• 
Alicia  Mary,  his  widow,  and  Sir  Charles  Ibbetson,  his  brother,  him  survi- 
ving. 

Upon  the  testator's  death  Sir  C.  Ibbetson  entered  into  the  possession  of 
his  real  estates,  and  possessed  himself  of  the  plate,  pictures,  books  and  house- 
hold furniture  in  and  about  the  mansion  house  at  Denton  Park. 

In  the  year  1837,  Sir  Charles  tlbbetson  and  Charles  Henry  Ibbetson,  his 
ddest  son,  (who  attained  twenty*one  in  July,  1835,)  suffered  a  recovery  of 
the  testator's  estates,  and  settled  them,  by  deeds  dated  in  March  of  that  year, 
on  Sir  Charles,  for  life,  with  remainders  to  Charles  Henry  Ibbetson  and  his 
first  and  other  sons,  in  strict  settlement,  with  remainder  to  the  plaintiff,  who 
was  Sir  Charles'  second  son,  and  his  issue  male  in  like  manner. 

Sir  Charles  Ibbetson  died  on  the  9th  of  April,  1839,  leaving  his  two  sons 
and  a  daughter  him  surviving. 

The  bill  was  filed  by  the  second  son  against  Sir  Charles  Henry  Ibbetson 
the  eldest  son,  and  against  the  testator's  personal  representatives  and  other 
persons,  charging  that  the  trusts  declared,  by  the  will,  of  the  pUUe, 
[•498J  "pictures,  books  an4  household  furniture  in  and  about  the  mansion 
house  at  Denion  Park  was  void  for  remoteness,  and  therefore, 
those  articles  constituted  part  of  the  testator's  general  residuary  personal  es- 
tate and  ought  to  be  applied  in  payment  of  his  debts  remaining  unpaid. 

Mr.  Knight  Bruce  and  Mr,  R,  Atkinson,  for  the  plaintiff :— Sir  Hcnrjr 
Uarr  Ibbetson  devised  his  real  estates  to  his  brother  Sir  Charles  and  his  issue 
Bude,  in  strict  settlement ;  and  he  bequeathed  his  {date,  pictures,  books  and 
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honsehold  farmtare^  as  heir4ooin5,  in  language  whieh  forms  the  subject  of 
the  present  discussion.    Sir  Charles  was  the  residuary  legatee  of  the  testator's 
personal  estate,  as  well  as  the  tenant  for  life  of  his  real  estates ;  and,  there- 
fore, in  every  view  of  the  case,  he  was  entitled  to  take  possession  of  the  arti* 
cles  \rhich  were  bequeathed  or  attempted  to  be  bequeathed  as  heir-looms.    If 
the  bequest  of  the  heir-looms  was,  as  .we  *niean  to  contend,  void  for  retoote- 
ness ;  then  they  would  be  part  of  the  testator's  general  personal  estate,  and, 
as  such,  applicable  to  the  paym^it  of  his  debts,  some  of  which  are  secured 
by  mcfrtgage  of  part  of  his  real  estates.    On  the  other  hand,  if  those  articles 
are  to  be  considered  as  specifically  bequeathed,  they  will  be  liable  to  contri- 
bute  to  the  payment  of  the  debts,  rateably  with  the  real  estates  specificcdly 
devised. 

When  specific  chattds  are  bequeathed  as  heir-looms,  it  is  usual  to  add  the 
vrordsj  "  so  long  as  the  rules  of  law  and  equity  will  admit,"  after  the  direc* 
tioQ  to  the  trustees  to  permit  the  chattels  to  be  held  and  enjoyed  by  the  per- 
son, for  the  time  being,  in  possession  of  the  mansion  house.    But  the  clause 
on  which  the  present  question  arises,  wants  those  words :  and  the 
tenant  in  tail  there  spoken  of,  is  not,  of  necessity,  to  be  a  child  either    [M99] 
of  the  testator  or  of  the  tenant  for  life  under  the  will ;  but  may  be 
any  tenant  in  tail,  however  remote  from  the  testator  or  from  the  tenant  for 
life  under  the  wiU.    Therefore  the  trust  declared  by  that  clause,  transgresses 
the  bounds  prescribed  by  law — [The  Vice-Chancellor :  What  were  the  limi- 
tations in  the  settlement  to  which  the  will  alludes?] — They  were  limitations 
to  the  testator  for  life,  with  remainders  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  himself  in  fee ;  consequently,  as  the  testator  never 
had  any  issue,  the  settlement  became  abortive,  and  he  was,  in  effect,  seised 
in  fee  in  possession. 

The  cases  of  Ware  v.  PolhiUjlfl)  and  Lord  Southampian  v.  77ke  Mar- 
quis  of  Hertfardyip)  seem  to  be  decisive  of  the  pFeaen,t  question.  In  the  lat- 
ter case,  the  trust  declared  of  the  term,  subject  to  which  the  estates  were 
limited  in  strict  settlement,  was  to  lay  out  the  rents  in  stock,  and  to  accumu* 
late  the  dividends  during  the  minorities  of  the  persons  who,  for  the  time 
being,  should  be  tenants  for  life  and  in  tail  under  the  limitations  thereinbe- 
fore  contained.  That  trust,  therefore,  was  liable  to  precisely  the  same  objec* 
lion  as  the  trust  in  the  present  case  is :  it  was  not  confined  within  the  limits 
prescribed  by  the  law  against  perpetuity  [  and,  being  void  in  its  creationi 
tbe  court  could  not  give  effect  to  it  to  the  extent  allowed  by  law ;  but  held  it 
to  be  void  in  toto.  In  that  case.  Sir  W.  Grant,  Master  of  the  Rolls,  thus 
speaks  of  Ware  v.  Pdhill :  <<  In  the  case  of  Ware  v.  PoUMl,  where  the 
rents  and  profits  of  leasehold  estate  were  to  go  to  the  persons  entitled 
to  the  rents  of  the  freehold  and  copyhold  estates ;  but  with  a  *power  [*600J 
to  the  trustees,  at  any  time,  with  consent  of  the  persons  so  entitled, 

{a)  n  Yea.  S57.  (i)  9  V.  &  B.  M. 
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or,  if  minors,  at  their  own  discretion,  to  sell  and  inrest  the  produce  in  real 
estate  to  th§  same  uses,  the  Lord  Chancellor  held  that,  notwithstanding  the 
power,  the  leasehold  estate  vested,  absolutely,  in  the  first  tenant  in  tail  from 
the  time  oi  his  birth.  The  Lord  Chancellor  held  the  power  of  sale  to  be 
void,  on  the  ground  that  it  might  travel  through  minorities  for  two  centuries, 
and  adds:  "If  it  is  bad  to  the  eztmt  in  which  it  is  given,  you  can  not  modd 
it  to  make  it  good."(a) 

The  principle  upon  which  Sir  W.  Grant  decided  the  case  of  Intake  v. 
AofrtfiMft,  idso  appUes  to  the  present  case.    There  a  trust  was  created  which 
would  have  included  unborn  children  of  the  testator's  grandson  who  should 
attain  twenty-five ;  and  Sir  W.  Grant  held  that  the  court  could  not  modify 
the  trust,  so  as  to  confine  it  to  the  otgects  who  were  within  the  limits  pre- 
scribed by  law,  for  that  would  be  making  and  not  construing  a  will ;  and 
consequently  the  trust  waa  void,  not  only  so  far  as  it  exceeded  these  limiu, 
bat  altogether.    The  recent  case  of  Mackwarth  v.  IRnsmanJ(jb)  may  be, 
pertiaps,  properly  mentioned  here»    There  Admiral  Affleck  bequeathed  peiso- 
nalty  in  trust  to  pay  the  interest  to  his  nephew,  Sir  Gilbert,  for  life ;  and, 
after  Sir  Gilbert's  death,  to  his  eldest  son  for  the  time  being,  for  life  ,*  and, 
in  case  Sir  Gilbert  should  leave  no  son,  then  to  the  person  on  whom  the 
baronetcy  should  devolve :  it  being  the  testator's  will  that  the  interest  should 
never  be  alienated  from  the  title,  but  that  each  succeeding  baronet  should 

enjoy  it  for  his  hfe.    Sir  Gilbert  had  two  younger  brother^  James 
[*501]    and  Robert,  both  of  whom,  *as  well  as  Sir  Gilbert  himself,  were 

living  at  the  testator's  death.    Sir  Gilbert  afterwards  died  without 
issne ;  upon  which  James  succeeded  to  the  baronetcy.    James  also  died  with* 
out  issue,  whereupon  the  baronetcy  devolved  on  Robert.    The  Master  of  the 
Rolls  said  that  the  testator's  general  intention  was  that  the  property  shoald 
go  on,  to  all  time,  with  the  baronetcy ;  that  that  intention  must  have  been 
defeated  by  giving  a  life  estate  to  each  baronet  successively ;  and  that,  for 
the  purpose  of  accomplishing  that  intention,  it  must  be  held  that  Sir  James 
took  a  quasi  estate  tail  in  tlie  property ;  and  that,  being  personalty,  it  was  abso- 
lutely at  his  disposal.    The  case  of  Tollemache  v.  Covenir]f{c)  is  very  much 
the  same  as  Maehworth  v.  Hinxman.    Tliere  the  House  of  Lords  ultimately 
decided  that  the  first  member  of  the  class  to  whom  the  property  was  given, 
took  the  absolute  interest    Now  tiie  court  will  observe  that  the  words  used 
in  this  case,  are  not :  '<  to  permit  the  same  to  be  used  and  enjoyed  by  the 
person  or  persons  who,  for  the  time  being,  shall  be  entitled  to  the  possession 
of  my  mansion  house  under  or  by  virtue  of  my  will,"  but :  "  under  or  by 
virtue  of  the  settiement  made  upon  my  marriage,  or  of  the  limitati<»is  con- 
tained in  this  my  will :"  and  as  the  testator's  wife  was  alive  wh^i  the  will 
was  made,  it  was  uncertain  whether  the  first  taker  would  be  the  issue  male 

(a)  2  V.  &.  B.  64.  (h)  3  Keen,  656. 

(«)  8  Bii|;h,  New  Seriesi  547 ;  reported*  on  the  original  bearing,  ondrr  the  name  of  Imd  Jhtr* 
hmt  T.  The  Duke  ofSu  Alhane^  in  5  Madd.  SS3, 
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of  Aff  Ceslator  and  Ids  wife,  or  his  brother  Sir  Charles.    This  case,  therefore, 
is  not  precisely  similar  to  either  of  the  two  last  mentioned  authoriilies :  for . 
no  particular  individaal  is  expressly  pointed  out  as  Ae  first  taken    Sir 
Ghftries  became  the  first  taker  by  tfauB  happening  of  a  cmtingency. 
^Supposing,  however,  that  the  trust  in  this  cas^,  is  not  altogether  void    [*602] 
ffx  remoteness,  the  principle  upon  which  those  two  cases  were  decided, 
woald  give  the  plate  and  other  articles  to  Sir  Charles,  as  being  the  first  indivi- 
dual of  a  class.    But,  if  the  trust  is  altogether  void  for  remoteness,  then  Sir 
Charles  would  take  those  articles  as  residuary  legatee.    In  either  case,  there- 
fore, he  would  be  entitled  to  them  absolutely :  and  the  only  difleience  would 
be  that,  in  the  one  case,  he  would  take  them  as  specific  legatee,  and,  in  the 
other,  as  general  legatee.    It  is  necessary,  however,  to  decide  in  which  of 
those  two  characters  he  took  them,  in  order  to  ascertain  the  order  in  which 
they  are  to  be  applied  towards  payment  of  the  teiBtator^  debts. 

The  argument  on  the  other  side  we  understand  to  be  this,  namely,  that 
the  clause  now  under  consideration,  ought  to  be  read  as  if  it  cooduded  with 
the  words :  '<  or  of  the  limitations  contained  in  this  my  will,"  because,  either 
Ifae  words  that  fdlow :  '<  until  a  tenant  in  tail  of  the  age  of  twenty-^ne  yearsi 
shall  be  in  possession  of  my  said  mansion  house,  and  then  Ae  said  plate,  ice. 
shall  go  and  belong  to  such  tenant  in  tail,''  are  inoperative,  and,  th\;refore, 
are  not  to  have  the  effect  of  cutting  down  the  generality  of  the  preceding 
words ;  or  the  gift  is  a  gift  of  personalty  in  perpetuity.  But  that  argument 
is  at  variance  with  every  principle  upon  which  all  former  cases  have  been 
decide*  Ic  amounts,  in  effiact,  to  a  modification  of  the  clause.  The  court 
can  not  say  that  a  clause  which  the  testator  intended  to  operate  in  a  given 
manner  shall  have  a  different  operation,  because  the  law  prevents  its  opera^ 
ting  according  to  the  testator's  intention.  The  principle  upon  which  Sir 
W.  Gmnt  decided  Leake  v.  JRobfytson,  was  that  the  court  could  not  say 
what  the  testator  would  have  done,  if  he  had  been  told  that  the 
*whole  of  his  intention  could  not  be  canied  into  efiect.  We  submit,  [*5QB] 
therefore,  that  Sir  Charles  Ibbetson  took  the  plate,  pictures,  &c. 
either  as  residuary  legatee,  or  as  specific  l^atee,  according  to  the  principle 
of  Maekworth  v.  ERnxman,  and  Thllemadte  v.  Coveniry* 

The  plaintiff's  counsel .  referred  also  to  Carr  v.  Lord  ErroU^(a)  Lord 
Deerhurst  v.  Duke  of  St  Albans,{b)  Marshall  v.  H6llowayj{c)  and  Lord 
Eldon's  observations  on  Trafford  v.  Trafford.(d) 

Mr.  Jaeobj  Mr.  Koe^  and  Mr.  Ebdffsortf  for  the  defendant  Sir  Charles  Henry 
Ibbetson: — ^The  plaintiff 's  counsel  have  put  the  casein  two  ways;  one  of 
which  must  have  recently  occurred  to  them ;  because  it  is  not  the  way  in 
which  the  bill  puts  it  They  say,  first,  that  the  trusts  declared  of  the  chattels 
is  wholly  void  for  remoteness,  and,  therefore,  the  trustees  held  the  chaltds  in 
trust  for  the  late  Sir  Charles,  as  residuary  legatee.  Secondly,  they  say,  that, 
if  that  trust  is  not  absolutely  void,  then  Sir  Charl^  took  the  chattels  abso^ 

(a)  U  Va&  47a  {h)  5  Madd.  992.  (e)  9  Swant.  43SL 

(d)  Sm  19  Vm.  931  and  939. 
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lutely,  as  being  the  first  person  who  became  mititled  to  the  manskm  ho>ix8& 
Bnt  we  apprehend  that  neither  of  those  propositions  can  be  sostained.     With 
respect  to  the  first,  we  say  that  though  a  gift  to  the  first  person  who  shall  be 
tenant  in  tail  in  possession  and  attain  twenty-one,  may  be  void  for  Temoto-' 
ness ;  3ret  that  is  not  the  gift  in  this  case.    The  gift  is,  necessarily,  divisible 
into  two  parts.    There  is,  it  is  tnie,  a  gift  to  the  person  who  dial!  be  tenant 
in  tail  in  possession  at  the  age  of  twenty^one ;  but  that  is  not  all; 
[*B04]    because  therer  is  a  complete  disposition  of  the  property  during  the  ^fn- 
tervening  period,  np  to  the  time  when  there  shdl  be  that  tenant  in 
taiL    The  trastees  are  to  permit  the  chattels  to  be  used  and  enjoyed  by  the 
person  and  persons  who,  for  the  time  being,  sfaali  be  entitled^  in  possession, 
to  the  mansion  house,  by  virtue  of  the  settlement  or  of  the  limitatioDs  con- 
tained in  the  will,  until  a  tenant  in  tail  of  the  age  of  twenty-one  years  sball  be 
in  possession  of  the  mansion  house;  and  then  the  chattels  are  to  belong  to  suefa 
tenant  In  tail.    So  that  there  is^  first  of  all^  a  distinct  gift  of  the  chaitds  for 
the  use  and  enjoyment  of  the  owners  of  the  mansion  house ;  and  the  mentioa 
of  a  tenant  in  tail  in  possession,  is  not  a  part  of  that  gift ;  but  is  only  the  mea^ 
sure  of  die  period  during  which  the  testator  intended  that  first  gift  to 
endure.    Suppose  that  the  existence  of  the  tenant  in  tail  and  his  attaimogr 
twenty^ne,  are  events  too  remote  for  the  law  to  contemplate,  thmi  a  gift  of 
property  until  those  remote  events  happen,  is  equivalent  to  a  gift  forever.   Now 
there  is  no  doubt  that  such -a  limitation  is  one  which  the  court  executes  in  a 
particular  way.    It  is  not  a  limitation  that  is  followed  in  the  exact  Isnns  Id 
which  it  is  expressed :  for  it  purports  that  the  property  shall  be  bdd  Iff  all 
the  successive  occupants  of  the  mansion  house ;  but  the  court  cannot  gifs 
fall  effect  to  that  intention ;  and,  therefore,  it  executes  it  ey  pres^  and  gives 
the  ptoperty  to  the  first  tenant  for  life,  and  then  to  the  first  tenant  in  tail 
absolutely.    The  meaning  of  the  proposition  that  a  limitation  is  had  when 
it  is  too  remote,  is  that  the  limitation  is  bad  when  it  is  made  to  wmr 
mence  at  a  period  too  remote ;  not  that  it  is  bad  because  it  is  to  end  at  a 
period  too  remote.    The  remoteness  of  the  event,  on  the  happennig  of  which 
the  trust  for  the  benefit  of  the  persons  in  possession  of  the  mansion  boose, 
is  to  end,  does  not  vitiate  that  trust,    if  it  did  so,  then  a  Umitation 
[*B06]    'would  be  bad  because  it  is  made  to  end  at  a  period  which  is  too  re- 
mote. 
Several  cases  relating  to  trusts  being  objectionable  on  the  ground  of  per- 
petuity, have  been  referred  to,  and  particularly  the  case  of  LecUte  v.  IMinswt* 
That  case  decided  that,  where  there  is  a  gift  to  a  class  of  persons  to  take  eon" 
eurrentlyj  if  it  is  bad  as  to  some,  on  the  ground  of  perpetuity,  it  is  bad  as  to 
all ;  and  for  tUs  obvious  reason,  namely,  that  it  is  impossible  to  determine 
what  shares  those  as  to  whom  the  gift  might  have  been  good,  are  to  take. 
But  that  objection  does  not  arise,  wh^re,  as  in  the  present  case,  there  is  a  gift 
to  a  class  of  persons  who  are  not  to  take  concurrently,  but  successivefy'   0( 
that  description  are  all  the  gifts  of  heir-looms ;  for  all  such  gifts  are  gifts  to 
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tifte  future  owners  of  ibd  aetHed  estates  as  «  class ;  and  it  is  quite  dear  that, 
^tfcon^h  those  gifis  are  roid  as  to  the  remoter  liaks  of  the  chain,  yet  they 
wne  g«od  as  to  the  nearer  mies.    Another  class  of  eases,  that  is  to  say,  Lord 
SmUkmmpisn  v.  The  Mqrqms  tf  Hertford  and  Marshall  v«  HoUowajf,  has 
heen  referred  to ;  but  those  cases  are  totally  different  from  this,  for  they  de- 
pend upon  a  pttnctple  which  is  wholly  inapplicable  to  the  present  case, 
iiainely,  that  there  was  a  suspension  of  the  enjoyment  of  the  property  until  a 
period  too  remote.    In  those  eases  the;rents  of  Uie  property  were  to  be  accu- 
mulated until  the  happening  of  an  event  which  was  too  remote,  and,  conse- 
queotly,  the  enjoyment  of  the  property  was  to  be  suspended  until  the  happen- 
ing of  that  event    Those  cases,  tb«:efore,  were  exactly  the  converse,  of  this ; 
for  here  the  property  is  to  be  enjoyed,  by  the  persons  in  possession  of  the 
mansion  house,  in  the  meantime  and  until  there  shall.be  a  tenant  in  tail  in 
possession  of  the  age  of  twenty-one.    Besides,  in  the  two  last  cases, 
there  could  be  no  apportionment  *or  division  of  the  accumulations;    [*606] 
for  the  whole  was  given  to  one  individual  and  that  individual  could  not 
Cake.   The  case  of  TFars  v.  PelhiU  also  has  been  cited  for  the  plaintiff:  but  we 
apprehend  that  that  ease  and  the  cases  which  have  followed  it,  tend  to  establish 
the  distincticm  which  we  contend  for«    There,  freehold  estates  were  settled  in 
strict  settlement,  and  leaseholds  were  to  go  along  with  them ;  and  a  power  to  sell 
the  leaseholds,  was  vested  in  trustees.    The  leaseholds  had  become  vestedi 
absolutely,  in  a  person  who  was  tenant  in  tail  of  the  freeholds ;  and,  accord- 
ing to  Sir  E.  Sugden's  view  of  that  ciRse(a)  the  real  point  was  that  the  power 
being  one  which  enabled  one  man  to  sell  the  estate  c^  another,  was  repugnant 
to  the  nature  of  the  estate  which  had  become  vested  in  that  other  person.    In- 
deed, it  does  seem  extremely  absurd  that  there  should  be  property  absolutely 
vested  in  one  person,  and  that  there  should  be  a  power  of  selling  it,  in  another. 
After  that  came  the  case  of  Boyee  v.  Hanningjiji)  in  which  there  was  a  power 
of  sale  over-riding  estates  in  fee,  to  be  exercised,  by  the  trustees,  with  the 
consent  of  the  tenant  for  life  during  his  life,  and,  after  his  death,  at  their  own 
discretion ;  imd  the  power  was  held  to  be  valid,  so  far  as  it  was  to  be  exer- 
cised during  the  life  of  the  tenant  for  life.    Biddle  v.  Perkinejifi)  and   Ward- 
ing V.  CcventryJ^d)  also  seem  to  lead  to  the  same  result,    We  refer  to  those 
eases  as  showing  that  the  rule  is  not  that  either  a  power  or  a  limitation  which 
tends  towards  perpetuity,  is  altogether  void,  but  that  it  is  good  pro  tatUo. 
Another  illustration  of  the  same  proposition  is  Routledge  v.  DorrUJfi) 
where  there  was  a  power,  in  a  settlement,  to  appoint  to  the  ^children,    [*607J 
gmndchildren  or  any  other  issue  of  the  marriage,  not  limited  to  issue 
bora  within  the  lives  of  the  parents  or  within  any  oUier  given  time:  and  the 
question  was  whether  the  power  was  not  void,  as  it  included  objects  too  re- 
mote.   The  power,  however,  was  held  to  be  good ;  as  the  donee  might  exer- 
cise it  in  favor  of  such  of  the  issue  as  were  within  the  line  of  perpetuity. 

(a)  8«e  Treat  on  Pow.  4th  edit  147.        {h)  S  Crompt.  4d  Jer.  334        («)  Ante,  vol.  4,  p.  135. 
(i)  1  MyL  &  Keen,  94S.    See  «Jee  WaOk  v.  JVeteteiM,  eate,  844.        («)  9  Vee.  Jan.  357. 
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There  we  have  an  insUoioe  of  a  pow^  Mng  good  or  bad,  acGording  to  the 
objects  in  whose  favor  it  was  exercised.    In  Pkippa  ▼.  Kdyng€i(a)  a  teatir 
trix  gave  her  leasehold  estates  to  trustees,  in  trust,  from  time  to  time  during 
the  term  of  years  therein,  to  lay  out  the  yearly  profits  in  the  purchase  of  lands 
of  inheritance,  and  to  settle  the  same  to  the  use  of  the  plaintiff  for  his  hSe, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  several  remain- 
ders over.    The  plaintiff  had  a  son  who  attained  twenty-cme,  and  the  ques- 
tion was  to  what  extent,  in  point  of  time,  the  trust  was  good*    Now  it  will  be 
observed  that  there  was  this  peculiarity  iif,  that  case ;  the  trustees  were  to  re- 
ceive the  rents  and  invest  them,  every  year,  in  the  purchase  of  land,  and  they 
were  to  settle  the  purchased  land  on  the  plaintiff  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail ;  so  &at  the  enjo3nDent  of  the  rents  was  noif 
in  effect,  supended,  as  it  was  in  Lat*d  Southampton  v.  7%e  Marquis  of  Bert- 
ford  and  Marshall  v.  Holloway^  until  the  termination  of  the  trust :  and  Lord 
Camden,  before  whom  the  cause  was  heard,  held  that  the  trust  was  not  wholly 
void,  but  was  good  for  the  life  of  the  plaintiff  and  until  his  first  son  ^ould 
'  attain  twenty-one.    We  cite  these  cases  in  order  to  show  Uiat,  where 

[*508]    it  has  been  hdd  that  a  trust  was  wholly  void  on  the  ground  *of  per- 
petuity, the  trust  was  wholly  for  the  benefit  of  aa  individual  who 
was  too  remote  for  the  law  to  contemplate.    Here  that  is  not  so ;  for,  even  if 
the  future  tenant  in  tail  in  possession  of  the  age  of  twenty-one^  is  a  person 
too  remote  to  be  contemplated  by  law,  the  persons  for  the  time  being  in  pos- 
session of  the  mansion  house,  are  not  in  that  predicament    In  Lord  Doer- 
hurst  V.  T%e  Duke  of  St.  AUmne^  Lord  Yere  bequeathed  chattels  to  trustees 
in  trust  for  his  wife  for  life,  and,  after  her  death,  in  trust  for  his  son  forlife^ 
and,  after  the  death  of  the  survivor  of  them,  in  trust  for  such  person  as  should 
from  time  to  time,  be  Lord  Yere ;  it  being  his  will  that  the  same  should,  after 
the  death  of  his  wife,  go  and  be  held  and  enjoyed  with  the  tide,  so  far  as  the 
rules  of  law  and  equity  would  permit    The  testator  left  his  son  and  two 
sons  of  that  son  living  at  his  death.    The  son  afterwards  died,  and  then  his 
eldest  son  died  leaving  a  grandson.    Sir  John  Leach  held  that,  under  the  trust, 
the  testator's  son,  who  was  the  second  Lord  Yere,  was  entitled  to  the  chattib 
for  his  life,  and  that,  upon  the  death  of  the  second  lord,  his  eldest  son,  who 
became  the  third  Lord  Yere,  was  entitled  to  them  for  his  life,  and  Uiat,  onhis 
death,  they  vested  absolutely,  in  his  son,  who  was  the  testator's  grandson  and 
became  the  fourth  liord  Yere.    The  House  of  Lords,  however,  diflSncd, 
to  some  extent,  from  Sir  John  Leach,  and  held  that  the  chattels  vested,  abso. 
lutely,  in  the  third  lord.    Therefore,  the  House  of  Lords,  as  well  as  Sir  Jobs 
Leach,  held  that  the  trust  was  not  wholly  void  oa  the  ground  of  remo^wss, 
as  had  been  contended  in  argument ;  but  that  it  was  good  so  as  to  vest  the 
chattels  in  the  third  lord :  but  the  House  of  Lords  decided  that  it  was  not 

(a)  9  V.  &.  B.  57,  note ;  aad  Foarne  Cent  Rem.  61S.    See  Sir  W.  Grant'i  ctteerratioiif  on  lU« 
cnee,  2  V.  &  6.  69  end  63. 
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good  so  as  to  divest  the  chattels  from  hiaiy  on  hk  death,  and  v«Bt  them  la  the 
fourth  lord.    It  will  be  observed  that  the  oliti^ts  of  the  trust,  in  that 
case,  were  to  be  the  'members  of  a  class ;  and  Sir  John  Leach  says :    [*509} 
"  I  think  no  person  can  take  under  a  description  by  class,  if,  prior  to 
him  in  that  class,  there  might  have  been  persons  with  respect  to  whom  that 
limitation  would  have  been  too  remote :  he  may  take  by  class,  if,  prior  to  him, 
there  could  not,  by  any  possibility,  have  been  any  person  with  respect  to 
whom  the  limitations  would  have  been  too  remote''.(a)    In  that  case,  the  title 
of  Lord  Yere  descended,  froiii  father  to  son  and  so  on,  in  a  direct  line :  but,  if 
the  title  had  gone  to  collaterals,  then  the  case  put  by  Sir  John  Leach  might 
have  arisen.    For  suppose  that  the  second  lord  bad  died  without  issue,  then 
the  third  lord  would  have  been  a  collateral  relation  of  the  second :  and  there 
might  have  been  some  person  or  persons,  between  the  second  and  third  lords, 
on  whom  the  title  might  have  devolved,  but,  with  respect  to  whom,  the  ob- 
jection on  the  ground  of  remoteness,  would  have  applied.    We  apprehend 
that  the  opinion  expressed  by  Sir  John  Leach,  in  the  passage  jsut  adverted 
to,  will  be  found  to  be  consistent  with  all  the  authorities  on  the  point,  that  is, 
that  if  there  is  a  trust  in  favor  of  a  class  of  persons  who  are  to  take  success* 
ively,  the  individuals  of  that  class  will  take,  unless  they  are  in  a  position  too 
remote,  or  unless,  in  the  language  of  Sir  John  Leach,  there  might  have  been, 
in  these  series  of  limitations,  other  persons  who  might  have  come  in  before 
ihem,  and,  with  respect  to  whom,  the  limitation  would  have  been  too  remote. 
The  case  of  Mackwarth  v.  JSinxman  is  a  good  deal  like  the  last  case.    There 
Admiral  Affleck  bequeathed  personalty  in  trust  for  Sir  Gilbert  4ffieck,  for 
life,  and,  after  his  death,  in  trust  for  his  eldest  son  for  the  time  being ;  but,  if 
Sir  Gilbert  should  die  without  leaving  a  son,  then  in  trust  for  the 
person  on  whom  the  'baronetcy  should  devolve,  it  being  the  testator's    [*510] 
intention  that  the  income  of  the  property  should  never  be  alienated  from 
the  title,  but  that  each  succeeding  baronet  should  enjoy  it  for  his  life.   Sir  Gil« 
bert  survived  the  testator  and  died  without  issue  male,  leaving  two  brothers, 
James  and  Robert,  on  whom  the  baronetcy  successively  devolved.    Now  all 
James*  male  descendants  (if  he  had  had  any)  would  have  succeeded  to  the 
baronetcy  before  Robert:  therefore  Robert  stood  after  persons  with  respect  to 
whom  the  limitation  would  have  been  too  remote,  and,  consequently,  accord- 
ing to  the  rule  laid  down  by  Sir  John  licach,  it  was  void  as  to  him.    We 
now  call  the  attention  of  the  court  to  the  case  of  Traffwd  v.  Tyqffardj{b) 
which  appears  to  us  Co  govern  the  present  case.    There  the  testator  bequeath* 
ed  his  real  estates  in  trust  for  S.  Boehm  and  his  issue  male,  in  strict  settlement 
with  remainder  in  trust  for  Clement  Boehm,  the  plaintiff's  fath^,  and  his 
issue  male^  with  remainder  in  trust  for  the  defendant  Charles  Boehm  and  his 
issue  male,  in  like  manner :  and  he  bequeathed  his  plate,  books,  d&c>,  to  such 
male  person,  when  he  should  attain  twenty-one,  who  should,  then  be  entitled 
to  the  trust,  in  possession,  of  the  real  estates  thereinbefore  devised.     Now,  if 

(«)  ft  Mad.  971.  (^)  3  Atk.  347. 
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die  will  had  stepped  there,  it  would  have  bee&  difficult,  perhaps,  to  support 
that  bequest.    But  the  will  went  on  to  direct  that,  until  such  noale  person 
should  attain  twenty-one,  the  plate,  books,  &>c.,  should  be  l^ept  at  Danton  Hall, 
and  be  used,  in  the  meantime,  by  such  male  person  residing  there  (by  which 
the  testator  must  have  meant  such  male  person,  being  entitled  to  the  proper- 
ty, as  should  be,  from  time  to  time,  residing  there) :  it  being  the  testator's 
intention  that  the  plate,  books,  &c.,  in  the  nature  of  heir-looms, 
[''Sll]    should  go  with  his  estates  and  be  'used  therewith,  as  long  as  the  law 
would  permit.    That  gift,  therefore,  resembles,  as  nearly  as  can  be, 
the  gift  in  the  present  case.    Then  the  testator  bequeathed  the  residue  of 
his  personal  estate  to  such  person,  when  of  the  age  of  twenty-one,  as,  by  his 
will,  should  be  entitled  to  the  trust,  in  possessicxi,  of  his  lands.     Now  it  is 
very  important  to  remark  that  the  gift  of  the  residue,  did  not  contain  that 
direction  for  the  intermediate  enjoyment  of  the  property,  which  was  contained 
in  the  gift  of  the  plate,  books,  &c.,  and  which  is  found  iU  the  will  in  the  pie- 
sent  case.    The  testator  then,  by  a  codicil,  gave,  to  Ann  Beveridge,  the  use 
of  his  plate,  for  life ;  and  declared  that  all  his  pictures  at  Dunton  Ball,  shonid, 
at  all  times,  go  and  be  enjoyed,  with  his  mansmi  house  and  estate  at  Dunton, 
by  the  persons  who,  by  his  will,  should  successively  hold  his  estates.    Lord 
Ilardwicke  declared  that  the  lectures,  books,  d^.,  ought  to  be  considered  as 
heir-looms,  and  to  go  along  with  the  real  estates  as  far  as,  by  the  rules  ofhw 
and  equity,  they  might,  and  that  the  plaintiff  would  be  entitled  to  the  jitoperty 
thereof  in  case  he  should  attain  twenty-one,  and  that,  in  the  meantime,  he 
was  entitiid  to  the  use  and  enjoyment  thereof.    In  the  judgment  there  is  this 
remarkable  passage :  "  It  has,  been  said,  he  has  made  the  gift  of  his  residue 
equally  an  heir-loom,  and  that  the  plaintiff  might  as  well  contend  this  should 
go  to  hiuL    By  no  means ;  for  the  devise  of  the  residue  wants  the  very  dauH 
which  constitutes  and  makes  the  other  go  as  heir4ooms :"  that  is,  it  wanted 
the  mterim  gift :  the  will  did  not  declare  that,  in  the  meantime,  the  residue 
should  be  enjoyed  by  the  persons  for  the  time  being  entitled  to  the  ients  of 
the  real  estates.    The  observations  on  that  case,  made  by  Lord  Eldon  m  Lady 
Lincoln  v.  TAe  Duke  of  Newcastle^  which  have  been  referred  to  by 
[*512J    the  plaintiflPs  counsel,  amount  only  to  this ;  namely,  that  *the  limita- 
tion in  the  will  in  Trafford  v.  Trafford^  might  have  involved  a  ques- 
tion of  perpetuity ;  but  the  facts  of  the  case  did  not  involve  it ;  for  Clement 
Boehm,  the  plaintiff's  father,  was  alive  when  the  will  was  made ;  so  that  the 
limitation  was  good  as  to  the  son  of  Clement  lloehm,  but  would  have  been 
bad  as  to  his  gtandson. 

Some  stress  was  laid,  in  the  argument  on  the  other  side,  on  the  omis- 
sion, in  this  will,  of  the  words :  <^  so  far  as  the  rules  of  law  and  equity 
will  permit."  Those  words  may  be  important  in  determining  the  char- 
acter of  the  bequest,  that  is,  whether  it  is,  executory  or  not :  but  they  are  of 
no  importance  in  determining  on  the  validity  or  effect  of  it :  for,  in  Thn 
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Uuke  of  Bridg€water  V,  Egerton^{a)  and  FUey  v.  £iimeU,(6)  and  in  other 
eases  on  heirlooms,  those  words  were  omitted. 

In  this  case  Sir  Charles  Henry  fbbetson  was  bom  at  the  time  when  the 
will  was  made,  and,  consequently,  long  before  the  testator's  death :  he,  there- 
fore, is  cleariy  within  the  line  of  perpetuity :  and,  as  he  answers  the  descrip- 
tion of  tenant  in  tail  in  possession  of  the  mansion  house  of  the  age  of  twenty* 
one^  the  chattels  in  question,  to  the  use  of  which  the  late  Sir  Charles  was 
entitled  during  his  life,  are  now  absolutely  vested  in  him.    But  suppose  that 
it  were  possiUe  to  say  that  the  time  has  not  yet  arrived  when  there  is  a  ten- 
ant in  tail  in  possession  of  the  age  of  twraty-one,  still  the  chattels  are  to  be- 
used  and  enjoyed  by  the  person  for  the  time  being  in  possession  of  the  man- 
sion house.    That  person  is  the  present  Sir  Charles  Henry :  and,  he  having 
once  become  entitled  to  the  chattels,  there  is  no  valid  gift  over  by  which 
they  can  be  taken  away  from  him.    Consequently,  in  any  view  of  the  case, 
they  are  now  his  property. 

*In  addition  to  the  cases  above  mentioned  Chwer  v.  Grosver-    [*ol3] 
fMr(c)  and  EUicmnbe  v.  Oampertz{d)  were  cited  for  the  defendant 
Mr.  Turner  appeared  for  the  executors. 

The  Yics-Chancbllor  : — On  the  11th  of  October,  •  1814,  Sir  Henry 
Oarr  Ibbetson  made  his  will.  At  that  time,  by  virtue  of  a  settlement  made 
en  his  marriage  with  Lady  Alicia  Mary  Ibbetson,  his  mansion  house  at  Den- 
ton Park  stood  settled  to  the  use  of  himself  for  life,  with  remainder  to  trus* 
tees  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  marriage,  severally  and  successively,  in  tail  male,  with 
remainder  to  the  use  of  Sir  Henry  Carr  Ibbetson  in  fee. 

By  his  will.  Sir  Henry  Carr  Ibbetson  devised  the  reversion  in  fee  of  his 
mansion  house,  to  the  use  of  his  brother,  the  late  Sir  Charles  Ibbetson,  for 
bis  life,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  tfie  first  and  other  sons  of  Sir  Charles  Ibbetson,  sev- 
erally and  successively,  in  tail  male,  with  remainder  to  the  use  of  his  brother, 
John  Tfa<»nas  Ibbetson,  in  like  manner  in  strict  settlement,  with  remainder 
to  the  use  of  his  own  daughters,  severally  and  successively,  in  tail  male, 
with  several  remainders  over  for  life  and  in  tail,  with  remainder  to  his  own 
right  heirs.    He  then  gave  in  the  words  following :  *'  I  give  and  bequeath 
onto  William  Charlton  and  Matthew  Wilson,  their  executors,  administrators 
and  assigns,  all  my  plate,  pictures,  books  and  household  furniture  in  and 
about  my  mansion  house  at  Denton  Park,  upon  trust  to  permit  the 
same  to  he  used  and  enjoyed  by  the  ^person  and  persons  who,  for    [*514J 
the  time  being,  shall  be  entitled  in  possession  to  my  said  mansion 
house  under  or  by  virtue  of  the  settlement  made  upon  my  marriage  or  of 
the  limitcUions  contained  in  this  my  wHl^  until  a  tenant  in  tail  of  the  age  of 
twenty- one  years  shall  be  in  the  possession  of  my  said  mansion  house^  and 

(a)  3  Vei.  191 :  and  1  Bro.  C.  C.  980,  note.         (&}  IBio.  C.  C.  974.        (e)  5  Madd.  337. 
(d)  3  Myl.  ^  Cnig,  197. 
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then  the  said  platet  pictures^  books  and  household  Jumiture  are  to  go  and 
belong  to  such  tenant  in  tail  I  give  and  bequeath  all  the  rest  and  residiie 
of  my  personal  estate  and  ejGTects,  after  payment  of  my  just  debts^  fnneial  and 
testamentary  expenses  and  legacies,  and  subject  theyeto,  unto  the  p^son  who 
at  my  decease,  will  be  beneficially  entitled,  in  possession,  to  my  said  manmon 
house  at  Denton  Park :  and  I  constitute  and  appoint  my  said  brother,  Charles 
Ibbetson,  executor  of  this  my  will." 

He  afterwards  made  a  codicil  not  affecting  the  mansion  house,  the  specific 
gift  or  the  residuary  bequest,  and  died  in  1825  without  issue.  In  September, 
1826,  the  will  was  proved  by  Sir  Charles  Ibbetson,  who,  on  the  testator*8 
decease,  became  beneficially  entitled,  in  possession,  to  the  mansioa  house, 
and  consequently  was  his  residuary  legatee.  He  has  died  lately.  Before  the 
testator's  death,  the  present  Sir  Henry  Charles  Ibbetson,  the  eldest  son  of  Sir 
Charles  Ibbetson,  was  bom,  and  has  now  attained  the  age  of  twenty-one 
years. 

The  question  is,  who  became  entitled  to  the  subjects  of  the  specific  gift? 

The  words  in  this  case  are  singular  and  unlike  the  words  in  any  other 
case.    The  gift  is  in  the  form  of  a  simple  declaration  of  trust,  not  reqniriBg 
any  settlement  to  be  executed.    It  has  no  such  qualifying  words  as  are  found 
in  the  case  of  Oower  v.  C/rosvenor  and  other  cases,  namely:  ''asfiir 
[*616]    as  they  can  by  law,"  or,  **  as  far  as  *the  rules  of  law  and  equity  will 
permit"    The  gift  referring  to  the  limitations  of  the  mansion  house  in 
the  settlement  and  in  the  will,  meant  to  pass  the  chattels  in  saccession :  bul 
the  trust  is  so  expressed  that,  if  it  wexe  literally  carried  into  effect,  it  might 
have  happened,  to  use  the  expression  of  Lord  Eldon  in  Warev.  PoI&tB,  that 
no  tenant  in  tail  of  the  age  of  twenty-one  years  might  have  been  in  posses- 
sion of  the  mansion  house  for  two  centuries,  and,  consequently,  the  absolute 
interest  in  the  plate  and  other  articles,  would  not  have  vested  daring  that 
time.    In  Marshall  v.  HaUoway,  the  same  great  authority  says :  "  The  trust 
in  this  case  for  accumulation,  I  think  bad ;  because  it  may  last  for  ages:" 
and,  under  the  will  of  Sir  Henry  Carr  Ibbetson,  the  suspension  of  the  vest- 
ing of  the  chattels,  might  have  endured  for  ages.[l] 

The  fact  that  a  tenant  in  tail  of  the  age  of  twenty-one  3rears,  has  become 
possessed  of  the  mansion  house  within  the  space  of  twenty-one  years  from 
the  death  of  the  testator,  is  immaterial :  for  the  validity  of  the  gift  must  be 
determined  by  considering  how  it  stood  at  thedeath  of  the  testator ;  and,  unlera 
it  was  then  such  as  that,  if  it  ever  took  effect  at  all,  it  must,  of  necessity, 


[1]  So,  Lord  Cotteoham  lays,  in  thk  eiie  on  appeal ;  "  The  daini,  nndar  Uie  gift  to  the  M 
tonant  in  tail  of  the  age  of  twenty-one  who  ihonld  be  in  ponemon  of  the  teetator'sinaniion  iioawt 
if  clearly  too  remote.  There  might  be  succeniTe  tenancies  in  tail,  lasting  for  any  nomber  of 
yean,  without  any  one  tenant  in  tail  in  poasession  attaining  twenty-one ;  and  as  the  estate  couid 
not  remain  suspended,  if  such  contingency  should  not  happen  within  the  period  limited  by  the  mto 
of  law,  so  the  possibility  of  snch  contingency  not  happening  'within  the  limited  period  reoden 
the  gift  Toid,  although  the  contingency  hat,  in  ftict,  happened  within  that  period.**  5  Myl-  &  ^'' 
27. 
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have  vested  the  absolute  interest  in  some  one  within  the  period  allowed  by 
law,  it  was  bad  then  and  must  be  so  now.    For,  as  Sir  William  Grant  said 
in  Ijord  Southampton  v.  Marquis  of  Hertford:  "An  executory  devise 
exceeding  the  allowed  limits,  is  void  in  toto."    And,  in  Tollemache  v.  Earl 
of  Coventry^  Lord  Brougham  says :  "  To  argue  from  the  fact  that  the  person 
was  in  esse  at  the  date  of  the  will  who  became  Lord  Yere,  is  to  rely  upon 
an  accident.    The  event  might  have  been  otherwise.    He  would  not,  ex 
necessUaUj  answer  the  description  within  the  allowed  period.    The  estate 
must  be  certain,  so  as,  within  the  time,  to  vest  in  the  person  descri- 
1)ed.''[l]    And,  after  *the  fullest  consideration,  I  am  opinion  that,  so    [*516] 
far  as  the  gift  was  framed  to  take  effect  after  the  death  of  Sir  Charles 
Ibbetson,  it  was  void.    Whether  it  was  good  as  a  gift  to  him  for  life  only 
and  void  as  a  gift  in  remainder  after  his  death,  or  whether  it  might  be .  con- 
strued as  a  gift  absolutely  to  Sir  Charles  Ibbetson,  according  to  what  seems 

to  have  been  the  opinion  of  Lord  Brougham  upon  the  gift,  in  Lord  Tere's 

will,  to  the  third  Lord  Yere,  it  is  not  necessary  to  decide ;  because  Sir  Charles 

Ibbetson  was  residuary  legatee. 
Upon  the  whole,  I  think  that,  under  the  will  of  Sir  Henry  Carr  IbbetsoUi 

Sir  Charles  took  absolutely  the  subjects  of  the  specific  gift. 

The  decree,  which  was  dated  the  8th  of  May,  1840,  declared  that  the 
bequests  of  the  plate,  pictures,  books  and  household  furniture  contained  in 
the  will,  so  far  as  it  was  intended  to  take  effect  from  and  after  the  death  of 
Sir  Charles  Ibbetson,  was  void  ;  and  that  the  plate,  pictures,  books  and  house- 
hold furniture  fell  into  and  formed  part  of  the  testator's  residuary  personal  es- 
tate from  and  after  the  death  of  Sir  Charles  Ibbetson :  and  it  was  referred  to 
the  Master  to  inquire  and  state  to  the  court  what  the  'plate,  pictures,  books 
and  household  furniture  consisted  of  and  which  of  them,  or  what  part  thereof, 
were  taken  possession  of  by  the  defendant  Sir  Charles  Henry  Ibbetson,  as  men- 
doned  in  his  answer.  And  it  was  ordered  that  the  defendant  Sir  Charles  Henry 
Ibbetson  should  deliver  up  such  of  the  plate,  pictures,  books  and  household 
furniture  as  were  so  taken  possession  of  by  him,  to  the  defendants  John  Tho- 
mas Selwin  and  Dame  Alicia  Mary  Ibbetson,  the  executor  and  executrix  of 
the  testator  Sir  Henry  Carr  Ibbetson.(a) 

*Sir  Charles  Henry  Ibbetson  appealed,  to  the  Lord  Chancellor,    [*617] 
from  the  above  decree ;  but,  on  the  19th  of  November,  1840,  his 
Loidship  dismissed  the  appeal  with  costs.[2] 

(«)  So  in  bri^f 

[1]  '*  I  admit)  that  where  a  future  intereet  in  an  estate  is  wo  giTen,  that  by  possibility  it  may  not 
take  effect  in  poMoanon  until  a  period  more  remote  than  the  law  allows,  tliat  devise  may  be  void 
from  the  beginntngi  as  tending  to  a  perpetuity.  But  where  the  will  declares  that  objeoti  are  to 
take  in  sncceasion,  there  is  no  reason  why  J  should  hold  the  will  Toid,  as  to  tliose  objects  to  whom 
an  interest  not  extending  beyond  their  own  lives,  is  given  immediately  at  the  tecit'ator's  death.'* 
Wigram,  V.  C,  LiUy  ▼.  Kay,  1  Hare,  563, 

[2]  Decision  of  the  Lord  Chancellor  is  reported,  5  Myl.  &  Cr.  26  ;  and  see  Banket  v.  Le  Deepen^ 
cer,  post,  576.' 
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GOOSEMAN    V,  DaNN. 

1840 :  Tth  February. — Clerk  in  court ;  Injunction. 

A  defendant*!  clerk  in  court  ii  not  his  agent  for  the  porpoae  of  receiving  notice  of  an  injanctHa 
granted  in  the  cause. 

On  the  27th  of  January,  the  plaintiff  obtained  an  order  for  the  common 
injunction,  for  want  of  answer,  to  restrain  an  action  brought,  by  the  de- 
fendant, against  the  plaintiff;  and  on  the  morning  of  the  29th,  the  order  was 
passed  and  entered.  About  half  past  12  o'clock  on  the  same  day,  the  plaintiff 
served  the  order  on  the  defendant's  clerk  in  court,  by  delivering  to  him  a 
copy  thereof  and,  at  the  same  time,  showing  him  the  original.  About  four 
hours  afterwards,  the  defendant's  town  agent  left  the  declaration  in  the  actioo, 
at  ttie  office  of  the  plaintiff's  solicitor. 

A  motion  was  now  made,  for  the  plaintiff,  to  commit  the  defendant  and 
his  clerk  in  court  for  the  breach  of  the  injunction,  or  that  all  proceedings 
in  the  action  taken  since  the  37th  of  January,  might  be  set  aside  with  costs. 

Mr.  Knight  Bruce  and  Mr.  ERslop  Clarke^  in  support  of  the  motion : — 
The  order  for  the  injunction,  was  obtained  on  the  27th  of  January.    At  that 
time,  the  declaration  in  the  action  had  not  been  delivered ;  therefor^  the  in- 
junction stayed  all  proceedings  at  law.    An  order  for  an  injunction  stmys  all 
proceedings  at  law ;  but,  without  notice  of  it,  there  cto  be  no  cont&Bptaons 
breach.    The  clerk  in  court  is  the  agent  for  the  party :  he  had  no- 
[*5l8j    tice  of  the  injunction  several  hours  before  the  declaration  was  'de- 
livered ;  therefore,  at  all  events,  die  action  must  be  restoied  to  the 
position  in  which  it  was  at  the  time  when  the  order  for  the  injunction  was 
obtained.     Tarleton  v.  Dyerj{a)  Lorimer  v.  Larimer j{]b)  Baswdl  v.  3\ic- 
kery{c)  Stephens  v.  Nealej[d)  Taylor  v.  Sheppard.{e) 

Mr.  Jacob  and  Mr.  Lowndes^  for  the  defendant,  said  that  the  clerk  in  court 
was  not  agent  for  the  party  for  all  purposes,  but  only  to  receive  20t9.  costs  on 
the  amendment  of  the  bill,  and  in  other  cases  in  which  the  practice  of  the 
court  required  service  upon  him. 

Mr.  Knight  Bruce^  in  reply,  said  that,  independent  of  notice,  an  iitjunc- 
tion  operated  from  the  time  when  the  order  for  it  was  made.  Battray  v. 
B%shop*(f ) 

The  Vice-chancellor  : — ^I  am  asked,  in  this  case,  either  to  conunit  the 
defendant  and  the  town  agent  of  his  attorney  in  the  country,  or  to  make  void 
the  step  which  has  been  taken  at  law :  but  I  am  of  opinion  that  1  can  not  do 
either  the  one  or  the  other  of  those  things. 

The  clerk  in  court  is  the  agent  for  the  party,  to  receive  notice  of  the  pro- 
ceedings in  the  cause :  but  an  injunction  is  extraneous  to  the  cause,  and  not 
a  proceeding  in  it  :[1]  and  I  have  always  understood  that  an  injunction  has 

(a)  1  Ra«.  &  MyL  1.  (&)  1  J«o.  it  Walk.  364.  (c)  3  Keen,  188. 

((f)  i  Madd.  550.  (r)  1  Yon.  &  CoU.  94.  (/)  3  Madd.  S90. 

[1]  Vida  9  Sim.  410|  n.  h 
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BO  opemtioQ  unless  it  is  senred  either  on  the  defendant  personally,  or  on 
aoine  person  who^  by  an  order  of  the  court,  has  been  substituted  for  the  de- 
fei]dam.[l] 

Motion  refused  with  costs 


^Charlbs  Edward  Mangles  v.  The  Grand  Collier  Dock    [*519] 

Company. 

1040:  I4thaB415Ui  Feb.— Fraud  in  olitaiiiiii|(  a  local  act  of  Pariiament;  Demurrer;  Equity. 

A  biU  forming  a  dock  company,  paned  the  Hooae  of  Commom,  before  three-fourths  of  the  capital 
had  been  subecribed.  Am  the  ondera  of  the  Home  of  Lord*  required  that  proportion  of  the  capi- 
tal to  be  Bubieribed  befoie  the  biN  could  be  brought  into  that  House,  certain  of  the  subscribers  to 
Ibe  uadeitakiBg  saboeiibed  for  additional  shares,  in  order  to  make  up  the  deficiency.  Those 
persons,  afterwards,  sigaed  a  memorandum  declaring  that  the  additional  shares  were  to  be  held 
in  trust  for  the  company.  The  bill  was  then  brought  into  the  House  of  Lord^  and  passed* 
One  of  the  sections  provided  that,  on  the  trial  of  an  action  to  be  brou^t,  by  the  company  against 
a  shareholder,  for  money  due  on  a  call,  it  should  only  bo  necessary  to  prove  that  such  call  was 
made,  and  that  twoa^-oae  days'  notice  of  it  was  given,  without  proving  the  ap|9o»Rfmen<  of  the 
dtreeiore  who  made  the  eoU;  and  that  the  company  should,  thereupon  be  entitled  to  recover, 
unless  it  should  appear  that  the  call  exceeded  hU  per  shaiey  or  that  the  required  notice  had  not 
been  given.  At  the  firrt  meeting  of  the  company,  directors  were  chocen ;  at  another  meeting, 
it  was  resolved  that  the  trust  declared,  by  the  memorandum,  of  the  additional  shares,  should  be 
annulled,  and  that  those  shares  should  be  transferred  to  the  secretary,  for  the  use  of  the  com- 
pany ;  bat  the  members  present  at  those  meetings  did  not  hold  the  number  of  shares  required, 
by  the  act,  to  constitute  a  valid  meeting,  exclusive  of  the  additional  shares.  Afterwards  the 
directors  having  made  a  call,  the  company  brought  an  action,  against  one  of  the  original  sub- 
scribers, for  iho  amount  of  it :  whereupod  he  filed  a  bill,  to  restrain  the  action,  alleging  that  the 
oiditiomd  emboeriftione  were  fraudulently  madot  and  eoasequently  the  meetings  were  not  duly 
OQOstituted,  and  the  appointment  of  the  cUreotors  who  had  made  the  call,  and  the  other  pro- 
ceedings of  these  meetings,  were  invalid ;  but  that,  by  the  epeeial  provieione  of  the  act,  he  woe 
prevented  from  giving  evidence,  at  the  trial  of  the  action,  to  show  that  the  appointment  of  the 
dhreetore  woe  not  duly  made,    A  demurrer  to  the  bill,  for  want  of  equity,  was  allowed. 

On  the  16th  of  February,  1837,  certain  persons  having  agreed  to  form  a 
company  for  the  purpose  of  making  wet  docks  at  or  near  Rotherhithe  and 
Deptford,  to  be  called  the  Grand  Collier  Docks,  and  to  apply  for  an 
act  of  Parliament  to  enable  them  to  carry  their  project  into  •effect,  [•520] 
executed  an  indenture,  called  the  parliamentary  deed  or  contract,  by 
which  they  mutually  covenanted,  with  each  other,  that  they  had  subscribed 
the  sums  set  opposite  to  their  respective  names,  for  the  purpose  of  makmg 

[1]  **  An  injunction  must  be  personally  served  upon  the  defendant,  and  upon  his  solicitors,  attor* 
aeys,  er  agents,  by  delivering  to,  and  leaving  with  each  of  them,  a  correct  copy  of  the  writ,  and  at 
the  sanM  time  showing  him  the  original  writ  under  the  seal  of  the  court,  unless  the  court,  under 
particular  circumstances,  dispenses  with  the  personal  service,  and  orders  a  substituted  service  to  bf 
made  in  some  other  manner."  I  Barb.  Ch.  Pract  631.  But,  if  a  party  has  actual  notice  that  im 
Injunction  has  been  granted,  he  is  in  contempt  for  disobeying  it,  although  it  may  not  have  been 
served.  Hull  v.  Thomae,  3  Edw.  Ch.  Rep.  237.  1  Barb.  Ch.  Pract.  (133.  Lnton  T.  Seaman,9 
S  610.    1  Hoc  Ch.  Pract  166. 


621  CASES  IN  CHANCERY. 


1840. — Maugle«  ▼.  Grand  Collier  Dock  Company. 


and  maintaining  the  projected  docks,  and  authoirizing  the  sale  and  puit^ 
of  the  property  belonging  to  the  Gtand  Surrey  Canal  and  East  Counliy 
Dock  Companies  (which  was  to  be  inchided  in  the  projected  docks)  in  snch 
manner  as  should  be  provided  for  by  an  act  to  be  applied  for  in  the  tfaeo 
session  of  Parliament ;  and,  further,  that  they  would  pay  the  amount  of  their 
respective  subscriptions,  within  five  years  from  the  passing  of  the  actj  in 
such  sums  and  at  such  times  as  the  directors  or  others  authorized  by  the  act, 
should,  in  conformity  to  the  provisions  thereof,  direct. 

The  plaintiff  executed  that  deed  as  a  subscriber  to  the  undertaking  for  fifty 
shares. 

By  the  deed  of  management,  which  bore  even  date  with  the  parliamentary 
deed  and  was  executed  by  twenty-nine  persons,  who  subscribed  the  same 
for  255  shares,  but  which  was  not  executed  by  the  plaintiff,  eleven  of  the 
the  promoters  of  the  undertaking  were  formed  into  a  committee  for  manag- 
ing the  affairs  of  it,  until  the  act  of  Parliament  should  be  obtained ;  and  it 
was  agreed,  amongst  other  things,  that  the  capital  of  the  undertaking  should 
be  550,000/.  to  be  divided  into  11,000  shares  of  501.  each. 

One  of  the  members  of  the  provisional  committee,  neither  signed  the  par- 
liamentary deed  nor  subscribed  for  any  shares. 
[•521]  *0n  the  17th  of  February,  1837,  a  bill  for  making  the  proposed 
docks,  was  brought  into  the  House  oi  Commons,  and  passed  that 
house  on  the  29th  of  June  following.  At  that  time,  the  pariiamentary  deed 
was  not  executed  by  more  than  thirty-four  persons,  who  had  subscribed  for 
455  shares,  forming  a  capital  of  22,750Z. :  but  as,  by  the  standing  orders  of 
the  House  of  Lords,  the  bill  could  not  be  brought  into  that  House  until  three- 
fourths  of  the  capital  had  been  subscribed  by  ^e  parties  to  the  parliamentary 
deed,  nine  persons,  six  of  whom  were  members  of  the  provisional  committee, 
executed  the  parliamentary  deed  as  additional  subscribers  for  1000  shares  each ; 
and  another  person  executed  it  as  a  subscriber  for  500  shares :  making  an  addi- 
tional subscription  of  475,000/.  On  the  12th  of  July,  1837,  a  committee  of  the 
House  of  Lords  reported  that  they  had  agreed  to  the  bill ;  and  the  bill  in  this 
cause  alleged  that  such  report  was  made  on  the  faith  and  confidence  that  (he 
parliamentary  deed  had  been  duly  and  honestly  executed,  and  that  the  par- 
ties executing  the  same  had,  thereby,  bona  fide  subscribed  for  and  intended 
to  become  the  owners  of  the  number  of  sfiares  set  against  tkeir  respective 
names  in  the  schedule  to  that  deed.  On  the  16th  of  July,  1837,  the  bill  re- 
ceived the  royal  assent,  and  was  intituled  :  "An  act  for  making  wet  docks 
and  other  works,  on  the  south  side  of  the  river  Thames,  at  or  near  Rother- 
hithe  and  Deptford,  in  the  counties  of  Surrey  and  Kent,  to  be  called  the 
Grand  Collier  Docks."  By  that  act,  the  persons  who  had  subscribed  and 
who  should  thereafter  subscribe  to  the  undertaking,  were  incorporated  by 
the  name  of  "  The  Grand  Collier  Dock  Company,''  and  they  were  empowered 
to  raise  not  exceeding  550,000/.  to  be  divided  into  shares  of  50/.  each; 
and,  after  reciting  that  the  probable  expense  of  making  the  docks  and 
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ocb«r  works,  'thereby  authorized,  would  amount  to  650,000/.,  three-   [*522] 
fourths  whereof  had  been  already  subscribed  for  by  several  persons 
under  o  eoniraei  binding  ihern^  their  heirs,  executors,  Sf^cfor  the  payment 
of  the  several  sums  by  them  respectively  subscribed  for  ;  it  was  therefore 
enacted  that  the  whole  of  the  560,000L  should  be  subscribed  for,  in  like 
manner,  before  any  of  the  powers  given  by  the  act  in  relaiion  to  the  comr 
pulsory  taking  of  laiuisfor  the  purposes  of  the  said  docks  and  other  worhf 
should  be  put  in  force :  ttiat  the  first  general  meeting  of  the  company  should 
be  held  within  six  months  after  the  passing  of  the  act,  at  which  twelve  pro- 
prietors of  ten  shares  each,  were  to  be  chosen  directors  of  the  company ; 
and  that,  afterwards,  there  should  be  half  yearly  general  meetings  in  the  third 
week  in  February  and  the  third  week  in  August  in  every  year,  and  so  many 
special  general  meetings  as  the  directors  should  think  proper  to  convene : 
that  iS,  at  any  general  or  special  general  meeting,  there  should  not  be  ten  or 
more  proprietors  present  who  should  be  entitled  to  vote  in  respect  of  at  least 
1000  shares,  no  choice  of  directors  should  be  made  nor  any  business  trans^ 
acted :  that  no  proprietor  of  any  share  on  which  any  call  should  have  been 
made^  should,  after  the  day  appointed  for  payment  of  the  same,  be  allowed  to 
vote  or  actas  a  direct  or  at  any  meeting,  if  objected  to,  until  the  money  called 
for  on  such  share,  should  have  been  fully  paid :  that  the  orders  and  proceed- 
ings of  all  meetings  and  of  the  directors,  should  be  entered  in  a  book  and 
signed  by  the  chairman,  and,  when  so  entered  and  signed,  should  be  allowed 
to  be  read  in  evidence,  in  all  courts  and  before  all  judges,  justices  and  others, 
without  proof  of  such  meeting  having  been  duly  convened,  or  of  the  persons 
making  or  entering  such  orders  and  proceedings  being  proprietors  or  direc- 
tors, or  of  the  signature  of  the  chairman ;  all  of  which  last  men- 
tioned acts  should  be  *presnmed ;  that  if  any  subscriber  should  make    [*523] 
default  in  payment  of  such  proportion  of  his  subscription  as  should  be 
called  for  by  the  directors,  the  company  might  sue  for  and  recover  the  same 
in  any  court  of  record,  or  the  directors  might  declare  his  shares  to  be  forfeit* 
ed ;  that,  in  any  action  to  be  brought,  by  the  company,  against  any  share- 
holder, lor  money  due  in  respect  of  any  call,  it  should  be  sufficient  for  the 
company  to  declare  and  allege  that  the  defendant,  being  the  proprietor  of  a 
share  in  the  undertaking,  was  indebted,  to  the  company,  in  such  sum  of  mo- 
ney as  the  calls  in  arrear  should  amount  to,  for  a  call  or  so  many  calls  of 
such  sums  of  money,  upon  a  share  belonging  to  the  defendant,  whereby  an 
action  had  accrued  to  the  company  by  virtue  of  the  act,  without  setting  forth 
the  special  matter :  and,  on  the  trial  of  such  action,  it  should  only  be  neces- 
sary to  prove  that  the  defendant,  at  the  time  of  making  such  respective  calls, 
was  a  proprietor  of  a  share  in  the  undertaking,  and  that  such  call  was  in  fact 
made,  without  proving  the  appointment  of  the  directors  who  made  such 
calls,  or  any  other  matter  whatsoever;  and  the  company  should,  thereupon, 
be  entitled  to  recover  what  should  appear  due  on  such  calls,  unless  it  should 
appear  that  any  such  call  exceeded  5/.  per  share  (which  was  the  amount 
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limited  by  tte  act,)  or  vfos  made  payabh  before  the  end  ^  two  caimim 
months  from  the  day  afpoinUdfor  papmeni  of  the  preceding'  cail^  mitat 
tweniy-one  daytf  notice  of  the  call  had  not  been  given  as  thereinbefioR  «• 
quired ;  and,  in  order  to  pcoTe  that  the  defendant  was  the  piopii^or  of  a8& 
share  in  the  undertaking  as  was  alleged,  the  production  of  Uie  book  in  which 
the  company  was,  by  the  act,  directed  to  enter  the  names  and  des&riptiocis  d. 
the  proprietors  and  the  number  of  shares  held  by  them,  should  be  prime 
facie  evidence :  that  it  should  be  lawful  for  the  piopn^<ns  to  sell 
[*624]    their  shares,  subject  *to  the  following  rules  and  conditioiis ;  that  is 
to  say,  that  the  deed  or  conveyance  should  be  kept  by  the  conqiaoy: 
and  that  the  clerk  or  secretary  of  the  company  should  enter,  in  a  book  to  be 
kept  for  that  purpose,  a  memorial  of  the  sale,  and  endorse  the  entry  on  tbe 
deed  of  sale,  and  make  an  endorsement  of  the  tninrfer  on  the  faadr  of  tks 
certificate  of  each  share  sold,  and  deliver  the  same  to  the  purchase  &s  his 
security ;  and  that  such  endorsement,  being  signed  by  the  secretary  or  cierb 
should  be  considered,  in  every  respect,  the  same  as  a  new  certificate ;  and, 
tmlU  such  mem>orial  should  have  been  made  and  enieredj  the  seller  sketdi 
remain  liable  for  aU  future  callsj  and  the  purchaser  shmild  have  no  skan 
f(f  the  profits  of  the  undertakings  nor  any  vote  as  a  proprietor:  that  no 
person  should  sell  any  share  upon  which  any  call  shotdd  have  been  made, 
after  the  day  appointed  for  the  payment  of  the  same^  unless  hsshmiUhave 
paid  the  sum  caUedfor :  and  that  the  act  should  be  deemed  a  pahUc  sett 
and  should  be  judicially  taken  notice  of  as  such  by  all  judges,  justices  and 
others. 

The  bill,  after  stating  as  above,  alleged  that,  on  the  12th  January,  \S£,sd 
illegal  or  pretended  meeting  was  held  for  the  purpose  of  choosing  dymUic&c^ 
the  compaoy,  and  twelve  proprietors  (eight  of  whom  had  subscribed  loi  Vbe 
additional  shares,)  were  then  chosen  directors ;  but  the  persons  {Resent  at 
that  meeting,  did  not  hold  more  than  321  shares  in  the  whole :  that  preraosly 
to  the  holding  of  such  meeting,  tliose  eight  persons  set  their  initials  to  a 
memorandum  in  the  following  words :  "  The  shares  subscribed  for  this  day 
by  the  provisional  committee  of  the  Grand  Collier  Dock  Company,  are  to  be 
held  in  trust  for  the  company,  and  to  be  allotted  and  sold  only  by  & 
[''625]    vote  of  the  majority  of  *the  said  provisional  committee  similarly  sub- 
scribing :  all  benefits  and  profits  in  any  way  arising  from  tbe  aUotting 
or  sale  of  such  shares,  to  be  held  for  the  company,  and  not  for  the  said  sub- 
scribers.   London,  4th  July,  1837." :  that  a  similar  memorandum  had  beea 
previously  signed  by  the  two  other  subscribers  for  the  additional  shares:  that 
no  general  meeting  of  the  company,  save  only  the  said  illegal  or  pretended 
meeting,  was  held  during  the  year  1838 ;  but  some  of  the  persons  so  nomios- 
ted  directors  as  aforesaid,  met,  from  time  to  time,  and  assumed  to  act  as  a 
board  of  directors :  that  a  special  general  nteetiogof  the  company  was  held  og 
the  27th  of  June,  1839,  at  which  were  present  persons  holding  bona  fide  39f 
shares  only ;  but  seven  of  the  holders  of  the  additional  shares  being  also  pre 
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the  books  of  the 
such  meedng,  die  foBtamimg 
^^  At  a  specid 
Companj,  tbe 
upwards :(«) 

pany  by  the  wwiwwMhm  iatei  Ar  Mi  ef  JbQt,  IBS',  aod.  oa  ttmA  dsr, 
lo^lged  in  the  hands  rf  tlie  seikalpr  rf  Ae  eaMfMiy,  Ig  huOy I  MbQed,  tnd 
that  the  8000  shoes  ss  flilKiAed  fir  M<  aaiidKnd  MOI  is  mo  in  Aeie- 
gister  share  book  of  Ae  '■■  !■■■■,  he  asw  tnasfaned  ts  K^.  Mm  Stanidi,  Ae 
secretary  of  the  uwwiisny,  lo  he  flBaod.  ham  time  lo  tiDse.  fcr  the  ase  ef  the 
company,  by  a  Toie  of  the  hsanP:  tfai.  hy  mmiml  mmsui^  or  omisskiD,  the 
T\ames  of  the  two  other  wJbaaSben  far  the  yilitswi  siasesy  inm  oaiiticd  in 
that  resolalion :  diat,panHBat  tosadh  T*-MJutiii^an  ^h^|ie^■H^n^iBtl^f  p> 
in  named  made  *a  noennal  and  fiaaMeot  tiansfercf  their  100  addi-    [*9K] 
tiocal  shares  eedi,  so  fi  Jirfi Ji^itfy  iIim  j  ilirf  fey  wk  tfc^  |MfTf»«ny^iAiY 
deedyintodienanKof  tteseoBlaiy  mtraiCfordieeonqaDy:  thuCsncfatnais- 
fers  were  coloraUe  and  fiaadtrieat,  sad  laade  lo  leBeve  Ae  puties  from  any 
responsibility  Aey  had  iacuiicd  by  riw  ating  Ae  pariianaatatjy  deed  or  odd- 
tract :  that,  in  the  books  of  the  eonqany,  some  coloiable  eatiies  or  entry 
were  or  was  inade,dedarinf  ftattheother  adfitional  1500 shares fiandnletttly 
subscribed  for,  weie  held,  by  the  snhsriiheffs,  in  trust  for  the  company:  that 
in  the  books  of  the  company  die  ahaies  h^ma  JUe  sofasciibed  for,   were 
numbered  1  to  606  bodiindosiTe:  that  230  diares  were  entered,  indiebooksy 
as  if  held  or  sahscribed  for  by  the  solieitor  to  die  company,  and  w»e  dieiein 
numbered  606  to  835  both  indnsiTe :  diat,  on  the  2d  of  July,  1839,  another 
illegal  or  pietended  meeting  of  die  pielended  directors^  was  hdd,  when  it 
was  resolved  that  a  call  of  5L  per  share  Aonld  be  made,  and  diat  the  regis- 
tered proprietors  should  be  leqoested  to  pay  the  said  call  upon  their  respectiTe 
shares,  on  or  before  the  21st  of  August,  then  next :  that,  on  the  2d  of  August| 
J  839,  the  pbintiir,  agreeably  to  the  proTirions  of  the  act  of  PMiament,  trans* 
ferred  his  shares  to  Arthur  Molony,  and  that  a  memorial  of  sudi  transfer  was 
daly  made,  in  the  books  of  the  company,  and  the  entry  of  such  memorial 
was  endorsed  on  the  deed  of  tmnsfer  of  the  adiares,  and  an  endorsement  of 
such  transfer  was  made  on  the  back  of  the  certificate  of  each  share  so  trans- 
ferred, and  signed  by  the  secretary  of  the  company,  and,  by  him,  deliTered 
to  Molony,  v>kerAp  the  plaintiff  ceased  to  be  a  member  of  the  c&mpany^ 
andj  ikencefarthj  ceased  to  be  liable  to  pap  the  call  ofBl  a  share :  that  on 
the  26th  of  August,  1839,  at  an  illegal  or  pretended  meeting  of  four 
of  the  pretended  directors,  it  was  resolved :  *"  that,  subject  to  the  con-    [*897] 
firmation  of  the  proprietors  at  the  half  yearly  general  meeting  to  be 
held  on  the  13th  September,  400  shares  of  this  company,  paid  up  in  full,  be 
placed  in  the  hands  of  Mr.  George  Barnand,  stock  broker,  in  trust  for  tho 

(«}  Here  fQllowed  the  narna  of  ih«  f  roprieton  praenL 
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following  purposes :  tbat,  provided  the  10,000  shares  of  the  Gomi»af  oow 
xemaining  unsold,  shall  be  disposed  of,  registered,  and  the  sum  of  E  per 
share  paid  to  the  account  of  this  company  on  or  before  the  4tb  of  Afsil,^sl« 
or  if,  by  any  means,  a  clause  compulsory  on  eolUeis  to  unload  in  doclO|ti£ 
be  obtained  previous  to  tbe  4th  of  ApriJ,  1840,  then  and  in  such  case^  ex  a 
the  event  of  either  of  them  happening,  Mx.  Bumand  is^  on  the  5tii  of  ifrl 
1840,  to  deliver  such  shares  to  the  otiec  of  MigQr  Richardson  ;(a)  bot  j^ 
vided  neither  of  the  said  events  occur,  Mr.  Bumand  is,  oa  the  6tb  of  Apci, 
1840,  to  deliver,  to  Captain  Guyon,  the  chainnaa  of  the  said  Cfxapaoy^  the 
said  shares  for  the  benefit  of  the  said  company"  :  that  the  10,000  aluass  iDea- 
tioned  in  the  said  resolution,  were  nuuriiered,  in  the  bodes  of  the  compuij, 
1001  to  11,000  both  inclusive :  that  aoother  illegal  or  pietended  meetiDg  of 
the  pretended  directors  was  held  on  the  11th  ci  September,  1839,  at  which  it 
was  resolved  that,  in  pursuance  of  the  agreement  that  day  coD<dnded  with  the 
solicitor  of  the  company,  280  shares,  upon  each  of  which  61.  had  been  pud, 
should  be  issued  to  him :  that  tbe  230  Aaies  mentioDed  in  last  fesolotkii) 
were  numbered  606  to  835  both  inclusive :  that  another  illegal  or  pretended 
meeting  of  the  company  was  hdd  on  the  27th  of  September,  1839,  and  sd 
entry  of  such  meeting  was  made,  in  one  of  the  books  of  the  company,  which 

was  partly  as  follows:  "At  the  adjourned  half  yearly  genera) 
[*628]    'meeting  o(  proprietors  of  the  Grand  Collier  Dock  Compsiij;  bdd  on 

the  27th  of  September,  1839,  the  following  proprietoi^  were  preasat 
holding  1000  shares  and  upwards,  Sec.  6cc.{a)    The  secretary  vas  reqoestocf 
to  read  the  resolution  passed,  at  a  board  of  directors  held  on  the  \3di  of  S^ 
tember,  with  reference  to  the  disposal  of  the  remainder  of  the  dam  rf  the 
c(»npany,  subject  to  the  confirmation  of  the  general  meeting  to  bebd4&« 
day,  and  such  resolutions  being  as  follows :  '  Resolved,  subject  to  the  confir- 
mation by  the  proprietors  at  the  half  yearly  general  meeting  to  be  bdd  this 
day,  or  by  adjournment  of  such  meeting,  that  400  shares  of  the  contpsDy, 
paid  up  in  fall,  but  not  bearing  interest,  be  placed  in  the  hands  of  Mr.  SeweU 
of  Salters*  Hall,  in  trust  for  the  following  purpose ;  that,  provided  the  10,000 
or  other  remaining  shares  of  the  coiqpany  on  hand,  shall  be  disposed  of  ani 
registered,  and  the  sum  of  5Z.  per  share  paid  to  tbe  account  of  this  cGwpux^^ 
on  or  before  the  4th  day  of  April,  1840,  then  and  in  such  case  Mr.  Sewdl  is 
immediately  to  deliver  up  such  shares  to  Mr.  George  Bumand  or  to  hu  as- 
signs, to  be  applied  or  disposed  of  in  such  manner  as  he  may  think  proper, 
but,  in  the  event  of  such  shares  not  being  disposed  o^  r^^ered,  and  the 
sum  of  61.  per  share  paid  to  the  account  of  the  company,  then  the  said  400 
shares  to  be  delivered  up  to  the  secretary  of  the  company.'    It  was  moTed, 
seconded  and  carried  that  the  foregoing  resolution,  passed  by  the  board  of 
directors,  is  hereby  approved  and  omfirmed,  and  the  directors  are  requested 

(a)  This  gentleman  woi  a  director  of  the  company,  and  one  of  the  rabacriben  for  the  addhaeK 
•hares. 

(6)  Here  followed  their  names/ 
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>  carry  thu  parposes  of  the  same  into  operation  without  loss  of  tiaie.(a) 

.  VT.  Hulme,  (one  of  the  subscribers  for  the  additional  shares,)  •hav-    [•629] 

ig  signed  the  parliamentary  subscription  list  in  trust  for  the  company 

^r  1000  shares,  and  registered  No.  9500  to  10,501 ;  it  was  moved,  seconded 

nd  resolved  that  the  said  trust  should  be  annulled,  and  that  the  said  shares 

hould  be  transferred  to  the  secretary  of  the  company,  for  the  benefit  of  the 

ompany,  as  the  board  of  directors  might  order :"  that  the  230  shares  men* 

ioned,  in  the  entry  of  the  27th  of  September,  1839,  as  held  by  the  solicitor 

0  the  company,  were  the  230  shares  thereinbefore  mentioned :  that,  at  no  one 
f  the  said  pretended  special  meetings  of  the  company,  ten  or  more  propri- 
tors  ever  attended ;  and  that  there  never  were,  at  any  period  since  the  passing 
f  the  act,  any  legally  appointed  directors ;  and  that  all  the  before  mentioned 
aeetings,  resolutions  and  proceedings,  and  all  other  resolutions  passed  at  any 
iretended  special  meetings  of  the  company,  and  all  entries  thereof,  and  all 
esolations  passed  at  any  pretended  board  or  boards  of  any  pretended  direc* 
ors  of  the  company,  and  all  entries  thereof,  and  the  call  of  61,  per  share,  were 
inaathorized  by  the  act ;  and  that,  in  case  the  fads  aforesaid  could  appear^ 
\r  evidence  thereof  be  given  on  the  trial  of  the  action  after  mentioned^  a 
verdict  musty  of  necessitjfy  pass  for  the  defendant  in  such  action :  that,  in 
^nsequence  of  the  utter  failure  of  the  undertaking,  and  no  more  than  605 
shares  therein  having  been  bona  fide  subscribed  for,  which,  if  paid  up  in  full, 
rould  only  raise  a  capital  of  30,250/.,  it  had  become  manifest,  as  the  fact  was, 
hat,  long  before  the  call  was  made,  it  was  impossible  to  carry  on  the  under- 
aking,  and  that  the  attempt  to  make  the  projected  docks  had  wholly  failed ; 
uid  that,  under  these  circumstances,  no  call  could  be  made  upon  the  subscri^ 
lers  by  virtue  of  the  act  or  otherwise ;  and  that,  long  before  the  said  pretend* 
sd  call  was  made,  it  had  become  apparent,  as  the  fact  was,  that  the 
'undertaking  had  become  a  bubble,  and  all  the  parties  actively  con-  [*530] 
%rned  therein,  and  who  pretended  to  act  as  directors  or  officers  there- 

>f,  well  knew  it  bad  become  impossible  to  dispose  of  shares  in  the  undertake 
ng  to  an  extent  sufficient  to  enable  the  parties  engaged  therein  to  carry  the 
ict  into  effect ;  and  that  such  call  was  not  only  made  by  persons  unauthorized 
[>y  the  act  to  make  the  same ;  but  that,  if  such  call  had  been  made  by  legally 
:onstituted  directors,  it  would  have  been,  under  the  circumstances  aforesaid, 

1  gross  fraud  upon  the  plaintiff  and  the  other  bona  fide  shareholders :  that, 
lotwithstandtng  the  circumstances  aforesaid,  an  action  was  brought,  on  the 
llth  of  October,  1839,  by  the  company  against  the  plaintiff,  for  the  purpose 
rf  compelling  him  to  pay  the  call  of  6/.  per  share  on  his  shares :  and,  on  the 
39th  of  November,  1839,  the  plaintiff  pleaded  to  the  action,  first,  that  he  never 
was  indebted  in  manner  and  form  as  in  the  declaration  alleged,  and,  secondly, 
that  he  was  not  proprietor  of  the  shares  in  manner  and  form  as  in  the  declam«> 
ion  alleged :  but,  in  consequence  of  the  special  provisions  contained  in  th^ 

(«)  Th»n  appean  to  be  aomo  inoontistency  between  thu  resolution  and  the  resolntion  pf  t!i  a 
16th  of  AnKwt,  1839. 

Voi^  X.  40 
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act,  he  would  he  tmabte  to  gioe,  on  the  trial  of  the  action^  suAtriimtt 
would  support  nt€k  pleas.  Tke  bill  then  contaifled  tfae  rami  charge  uu 
documents  in  the  poasessiDii  of  the  defendaaU ;  and  h  piayed  that  Ae  dik- 
dants  might  be  perpetually  restrained  from  further  proeeediDg  io  the  Kta. 
and  from  commencing  or  prosecuting  any  other  aetiOB,  ttgaioA  tiieplaifiii 
in  respect  of  the  matters  aforesaid ;  and  that  all  declantions  vfaiefa  might  tx 
necessary  to  gi^  effect  to  the  relief  which  the  plaintiff  was  entitled  toil ifae 
suit^  might  be  made;  and  that  all  orders,  directions aad  oooomitsnigbtbe 
made  and  decreed  which  were  necessMry  to  gire  effwl  to  such  dedmiioos; 
and  that,  in  the  meantime,  die  defendants  mi^t  be  restiaiiMd  inoi 
[*631]  further  proceeding  in  *the  action,  and  fmn  commeDciiig  uyot^ 
action,  against  the  plaintiff;  in  relied  of  the  matters  afimnid. 

The  defendants  demurred,  to  the  biU,  for  want  of  eqiaty  and  \xam 
Molony  was  not  a  party  to  it. 

Mr.  JacfA  and  Mr.  James  Russdty  in  aupprat  of  thedemomr  :-The)iluiH 
tiff  insists,  by  his  bill,  that  he  is  not  bound  to  pay  the  call,  on  tke^oDodthtt 
the  persons  by  whom  it  was  made,  wero  not  l^jatly  appotnted  direebxs  ef 
the  Company :  but  the  act  of  Parliament  provides  that  tlie  appoioftneDt  A 
the  directors,  shall  not  be  called  in  question ;  and,  therefore,  we  coDtoxitlvt 
the  plaintiff  is  bound  to  pay  tfae  call  iC  it  is  made  by  diiectois  ^M 
whether  they  are  directors  de  jure  or  not  We  AtiX,  however^ 
the  persons  by  whom  the  call  was  made^  were  duly  chosen  direcUxs. 
states  that,  when  the  act  of  Parliament  was  passed  by  the  Honseof  CwKHtf^ 
the  parliamentary  deed  was  executed  by  not  more  than  ihirty-to  p^wos, 
who  subscribed  for  465  shares,  forming  a  capital  of  not  more  thtt^p)!.: 
but,  as  the  standing  orders  of  the  House  d[  Lords  required  thiee-foQ!<>»of 
the  capital  to  be  subscribed  by  the  persons  executing  that  deed,  sine  gi^ 
men  (eight  of  whom  were,  subsequently,  chosen  directors,)  exeeoted  the  (X£^ 
as  additional  subscribers  for  1000  shares  each,  and  another  gendeniaoexecoted 
it,  as  an  additional  subscriber  for  600  shares^  in  order  to  make  upthenq^' 
ed  amount  of  subscription.  The  bill,  however,  does  not  state  thattbo»a»' 
ditional  subscriptions  were  colorable ;  and,  consequently,  tbe  parties  ^ 
whom  those  subscriptions  were  made,  became  suliject  to  the  sameM^ 
equitable  liabilities  as  the  other  subscribers  were  subject  ta  TbelBi 
[•632]  then  •represents  that  eight  of  the  additional  subscribers,  set  tborffli- 
tials  to  a  memorandum  dated  the  4th  of  July,  1837,  which  f^' 
ted  that  they  intended  to  be  trustees  of  their  additional  share8,forthecoiD))aflV 

but  the  bill  docs  not  state  that  the  company  then  accepted  th«n  as  such  troews, 
or  that  they  were  not  to  be  liable  in  respect  of  their  additjonal  shaW'  "^ 
fore  more  than  ten  proprietors  entitledto  vote  in  respect  of  1006  shares,  woe ?f 
sent  at  the  meeting  for  thechoice  of  directors  held  on  the  12rb  ofJvmi^^  1^ 
and  the  persons  who  were  then  chosen  directors,  were  duly  dected. 
other  meeting  was  held  until  the  27th  of  June,  1839;  and  *«"/.^^/^fJ 
fore,  the  resolution  was  passed  in  pursuance  of  which  the  additional  sli«^ 
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^ero  tnBflfcnncI,  to  Ae  aeemCarjr,  in  tniit  for  the  company.  The  Kll  avers 
At  th^  tnuMfer  was  colomble  and  fraudulent ;  but  nothing  is  stated  to 
low  that  it  WM  so;  and,  if  it  was,  the  consequence  is  that  the  shares  still 
elong  ta  the  paitiss  who  sutiseribed  for  them.  There  can  be  no  doubt  that 
lere  was  presdati  at  all  the  meetings,  a  soffieient  number  of  shareholders 
)  comply  -witk  the  requisitions  of  the  act. 

Another  giround  on  which  the  demurrer  for  want  of  equity  may  be  siip- 
orted,  is  that  the  facts  stated  in  the  bill,  constitute,  if  true,  a  legal  defence  to 
^e  action  :[i]  and,  therefore,  the  defendant  ought  to  have  filed  a  bill  for 
iscovery  oaly :  but,  as  the  bill  is  for  equitable  relief,  it  must  be  founded 
n  the  hypothesis  that  the  legal  right  is  in  the  company ;  and,  if  the  plain* 
iff  is  legally  liable  to  pay  the  call,  what  equity  is  there  to  exempt  him.  The 
ct  which  creates  the  legal  liability,  makes  certain  st)ecial  provisions ;  but 
he  party  on  whom  it  imposes  that  liability,  is  not  ^Killed,  on  that  ac^ 
:ount,  to  be  relieved  from  it  by  a  court  of  equity.  This  court 
can  not  rdieve  against  the  provisions  of  an  act  of  Parliament ;  and,  [*683] 
consequently,  it  can  not  annul  that  clause  in  the  act  as  to  not  prov- 
ng  the  validity  of  the  appointment  of  the  directors.  If  the  plaintiff  ean  not 
prove  the  invalidity  of  the  ajqxrintment  at  law,  this  court  can  not  allow  him 
to  prove  it.  Again,  the  plaintiff  says  that  the  transfer  of  his  shares  to  Mo- 
lony,  has  put  an  end  to  his  liability  to  pay  the  call ;  but,  supposing  that  to 
be  so,  is  it  a  gionnd  for  coming  into  a  court  of  equity  1 — [The  Vice-Chan- 
cellor :  I  do  not  observe  that  the  bill  any  where  states  that  the  subscriptions 
which  were  made  in  order  to  comply  with  the  standing  orders  of  the  House 
of  I^rds,  were  subscriptions  which,  ab  urigme^  were  not  intended  to  be 
binding.] — ^Thefe  is  no  such  statement 

The  second  ground  of  demurrer,  is  that  Molony  ought  to  have  been  made 
a  party  to  the  bill.  Supposing  that  the  plaintiff  has  as  he  alleges,  duly  as^ 
signed  his  shares  to  Molony,  and  thereby  got  rid  of  his  liability  to  pay  the 
call,  still  the  shares  are  liable  to  be  forfeited  :  and  moreover  Molony,  having 
purchased  the  shares  subject  to  the  payment  of  the  call,  is  bound  to  indem- 
nify the  plaintiff  from  it :  Molony,  as  between  himself  and  the  plaintiff,  is 
bound  to  pay  the  call.  Besides,  he  may  file  a  bill,  against  the  company, 
stating  that  they  intend  to  bring  an  action  against  him  for  the  amount  of  the 
<^lf  and  seeking  to  restrain  the  action  on  the  same  grounds  as  are  stated  in 
this  bill :  he,  therefore^  ought  to  have  been  made  a  party  to  the  record. 

Mr.  Wakejidd  and  Mr.  Lovai  in  support  of  the  bill : — ^The  subscriptions 
Quired  by  the  standing  orders  of  the  House  of  Lords,  are  bona  fide 
subscriptions :  but,  in  *this  case,  they  were  fictitious ;  and,  therefore,  [*534] 
^  parties  who  were  instrumental  in  procuring  this  act  of  Parlia- 
Dsent,  practised  a  fraud  upon  the  Legislature.  The  total  number  of  shares 
is  11,000;  but  only  605  have  been  subscribed  for  btma  fide,  consequently, 
none  of  the  meetings  which  have  been  held,  have  been  legally  constituted ; 

[I]  Vide  Simpton  t.  Lord Howden,  3  Myl.  &  Cr.  97, 109,  n.  1.    8.  C.  1  Ke«n,  583,  600,  n.  1. 
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and  the  appointment  of  directora,  and  all  the  other  prooeedingsof  tboae  nwi' 
Jngs,  are  invalid,  and  no  call  has  been  legally  made.  The  compiiiaory  pow- 
ers of  the  act,  do  not  come  into  operation  until  the  whole  of  the  captai  is 
subscribed  for ;  and,  as  the  act  allows  the  Company  no  more  than  eightes! 
months,  from  the  passing  of  it,  to  purchase  the  Surrey  Canal,(a)  it  is  mam- 
rest  that  the  project  can  not  be  earned  into  effect  Beddo  Che  all^oos 
in  the  bill  (which,  on  the  present  occasion,  must  be  taken  to  be  true)  show 
that  the  Company  are  unable  to  sell  any  more  of  their  shares,  and,  thcitfae, 
the  funds  necessary  to  complete  the  undertaking,  can  not  be  raised ;  and, 
mat  bemg  the  case,  this  court,  according  to  the  doctrine  laid  down  by  Lord 
Eldon  m  Agar  v.  The  Regents  Canal  Company{b)  will  lestrain  the  Cbm- 
pany  from  exercising  any  of  the  powers  given  them  by  the  act. 

As  the  plaintiffs  in  the  action  are  not  required  to  prove  that  the  peiaw 
by  whom  the  call  was  made,  were  duly  appointed  directors,  a  eaU  made  i^ 
any  of  the  members  of  the  company,  whether  directors  or  not,  migfat 
r636]    be  enforced  at  law.— [The  Vic^Chaneelter :  The  act  assumes  'ihtt 
the  persons  by  whom  the  call  is  made,  must  be  directors  A/«d«. 
All  that  the  Legislature  meant  was  that,  if  the  call  was  made  by  persons 
appearing  to  be  directors,  it  should  not  be  necessary  to  prove  thw  appeist. 
ment.]— It  was  said  that  the  defendant  ought  to  have  filed  a  biU  fordiscoT- 
ery  only :  but,  if  he  had  done  so,  the  evidence  obtained  would  have  been  rf 
no  use,  as  it  would  have  been  shut  out  in  a  court  of  law.     That  cmnmsisnce 
constitutes  a  sufficient  equity  to  support  this  bill.— [The  Vice-ChanceUor;  H 
the  act  of  Parliament  has  said  that  the  Company  shall  recover  avci&tin 
the  action,  provided  there  be  a  certain  state  of  circumstances,  is  not  dut  the 
law  of  the  land  ?]— According  to  the  statements  in  the  bill,  no  bindiDgcall 
has  been  made :  consequently,  nothing  is  justly  due  from  the  plaintilt  H 
that  be  so,  and  the  plaintiff  is,  notwithstanding,  to  have  a  verdict  pass  against 
him  in  a  court  of  law,  is  not  this  court  lo  interfere  to  protect  him :  mm  es- 
pecially  in  a  case  where  the  project  has  totally  failed  and  become  a  bobble? 
CoUv.    W6oUastonj{c)  Green  y.  Barrett.{d) 

.Zl'Tr' '^y.^ .^^^  '^"''  ^^  '^^  suit,  Molony's  intei^rt  wfll  Dot be 
affected  by  it  either  m  one  way  or  another :  therefore,  he  is  not  a  neeessarv 
party.  ' 

Mr.  Jacob  in  reply  :-MangIes  is  stiU  liaUe  to  pay  the  call :  bat, «  be- 
tween hun  and  Molony,  Molony  is  bound  to  pay  it  If  the  Com^my  «c<,t« 
one-half  of  the  amount  of  the  call  from  Mangles,  they  may  declarTthe  sluues 

to  be  forfeited  for  the  remainder. 
[•636]        -If  the  Company  were  going  to  take  the  plamtiff 's  land  under  the 
compulsory  powers  of  their  act  of  Parliament,  the  plaintiff  might  say 


CcSt^'^v  ""  "'''''""  "'  *"  '"  '^■'*"K  »•  "•«  »»»«»«•  "(  «»  8««y  C«»l  .the  B- 

Country  Doclu,  were  let  forth  io  the  bUl.  ^^  w  toe  m« 

(*)  Se.  I  Swanit.  250.                 (c)  9P  W   l<sj.  /.^   a  . 

W  ^  r.  >T.  is-l.  ^i)  Ante,  toI.  1,  p.  45. 
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lat  they  should  not  take  it,  because  they  had  not  the  means  of  paying 
>r  it ;  and  might  fortify  himself  by  citing  Agar  y.  The  Regenfs  CatuU 
Company :  but  Lord  Eldon  did  not  say,  in  that  case,  that,  because  the 
'ompany  had  got  but  little  money,  they  should  be  prevented  from  making 
alls,  oa  the  shareholders,  in  order  to  raise  more,  and,  thereby,  place  them- 
elves  in  a  condition  to  complete  their  works.  For  anything  that  appears  on 
his  billi  the  docks  may  be  half  completed.  A  mandamus  would,  perhaps, 
ie  to  compel  the  Company  to  complete  them ;  and,  if  they  were  to  answer 
hat  they  had  no  funds,  the  court  would  direct  them  to  make  calls  on  their 
shareholders.  In  CoU  v.  WooUaston  and  Cfreen  y.  Barrett^  the  projects 
vere  bubbles  in  their  concoction.  Does  this  plaiutifif  profess  to  call  back  his 
money,  on  the  ground  that  the  prqject  in  this  case,  was  a  bubble  in  its  con- 
coction ? — [The  Yice-Chancellor :  In  neither  of  those  cases,  had  any  attempt 
been  made  to  obtain  an  act  of  Parliament.J^If  the  act  of  Parliament  has 
said  that  calls  made  by  directors  de  factOf  shall  be  paid,  that  is  conclusive  : 
but,  if  the  plaintiff  is  at  liberty  to  prove,  at  law,  that  the  directors  were  not 
duly  appointed,  then  the  bill  ought  to  have  been  for  discovery,  to  enable  him 
to  get  evidence  of  the  irregularity  of  the  appointment.  The  defence,  if  any, 
is  at  law ;  but,  supposing  that  there  is  no  defenpe  at  law,  there  is  not  a  par- 
ticle of  equity  to  support  this  bill. 

The  Vice-Chancellor  : — The  bill  represents  this  case :  that,  when 
the  bill  for  making  the  projected  docks,  was  in  progress  through 
*the  House  of  Commons,  only  a  small  number  of  shares  was  snb-  [*637] 
scribed  for :  but,  as  the  standing  orders  of  the  House  of  Lords  re-> 
quired  that  a  much  larger  number  of  shares  should  be  subscribed  for,  the 
deficiency  was  made  up  by  the  additional  subscriptions  of  the  ten  gentlemen 
whose  names,  appear  in  this  bill,  and  who,  altogether,  subscribed  for  9500 
shares :  that  the  House  of  Lords  was  satisfied,  and  the  bill  actually  passed 
on  the  15  th  of  July,  1837. 

Now  it  was  for  the  House  of  Lords  to  determine  what  was  the  subscription 
for  shares  which  would  satisfy  them ;  and  I  must  suppose  that  the  House  of 
Lords  were  satisfied  that  the  subscription  which  had  taken  place,  was  a  sub- 
scription  that  ought  to  satisfy  them.  And  then  the  only  question  is  whether, 
on  this  bill,  there  is  enough  stated  to  show  that  there  was  a  fraud  practised 
on  the  Legislature,  so  gross  that  a  court  of  equity  ought  to  interfere. 

It  does  not  appear,  on  the  face  of  the  bill,  that  the  memorandum  dated  the 
4th  of  July,  1837^  was  signed  at  the  particular  time  when  the  parties  sub* 
scribed  for  the  additional  shares. 
Mr.  Wakefield* — It  is  expressly  charged  to  be  at  the  very  time. 
The  Yicb-Chancellor  : — What  is  stated  is  that,  previously  to  the  hold- 
ing of  the  meeting  of  the  12th  of  January,  1838,  eight  of  the  additional  sub- 
scribers had  set  their  initials  to  the  memorandum  of  July,  1837,  and  then  the 
bill  states  that  a  similar  memorandum  had  also  been  previously  signed 
by  the  two  other  additional  subscribers ;  so  that  it  is  quite  clear  *that     [*538] 
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limited  by  th^  act,)  or  iro^  mocle  payable  before  the  end  ef  tufo  calendar 
months  fn»m  the  day  appointed  for  payment  of  the  preceding  calif  or  that 
twenty-one  day^  notice  of  the  call  had  not  been  given  as  tbereinbefoiB  re- 
quired ;  and,  in  order  to  prove  that  the  defendant  was  the  proprietor  of  such 
share  in  the  undertaking  as  was  alleged,  the  production  of  the  book  in  which 
the  company  was,  by  the  act,  directed  to  enter  the  names  and  descriptions  of 
the  proprietors  and  the  number  of  shares  held  by  them,  should  be  prima 
facie  evidence :  that  it  should  be  lawful  for  the  proprietors  to  sell 
[*524]    their  shares,  subject  ""to  the  following  rules  and  conditions ;  that  is 
to  say,  that  the  deed  or  conveyance  should  be  kept  by  the  company  : 
and  that  the  cierk  or  secretary  of  the  company  should  enter,  in  a  book  to  be 
kept  for  that  purpose,  a  memorial  of  the  sale,  and  endorse  the  entry  on  the 
deed  of  sale,  and  make  an  endorsement  of  the  transfer  on  the  back  of  the 
eertiQcate  of  each  share  sold,  and  deliver  the  same  to  the  purchaser  for  his 
security ;  and  that  such  endorsement,  being  signed  by  the  secretary  or  cleriry 
should  be  considered,  in  every  respect,  the  sam^  as  a  new  certificate ;  and, 
mntU  such  msmorial  should  have  been  made  and  entered^  the  seiler  should 
remain  liable  for  all  future  calls^  and  the  purchaser  should  have  no  share 
^  the  profits  of  the  undertakings  nor  any  vote  as  a  proprietor:  thai  no 
person  should  sell  any  share  upon  which  any  call  should  have  been  made^ 
after  the  day  appoint  for  the  payment  of  the  same^  unless  he  should  have 
paid  the  sum  ooMedfor :  and  that  the  act  should  be  deemed  a  public  acfi 
and  should  be  judicially  taken  notice  of  as  such  by  all  judges,  justices  and 
others. 

The  bill,  after  stating  as  above,  alleged  that,  on  the  12th  January,  1838,  an 
illegal  or  pretended  meeting  was  held  for  the  purpose  of  choosing  directois  of 
the  compaoy,  and  twelve  proprietors  (eight  of  whom  had  subscribed  for  the 
additional  shares,)  were  then  chosen  directors ;  but  the  persons  present  at 
that  meeting,  did  not  hold  more  than  321  shares  in  the  whole :  that  pieviously 
to  the  holding  of  such  meeting,  those  eight  persons  set  their  initials  to  a 
memorandum  in  the  following  words :  <<  The  shares  subscribed  for  this  day 
by  the  provisional  committee  of  the  Grand  Collier  Dock  Company,  are  to  be 
held  in  trust  for  the  company,  and  to  be  allotted  and  sold  only  by  a 
^629]  voi^  of  the  majority  of  *the  said  provisional  committee  similarly  sub- 
scribing :  all  benefits  and  profits  in  any  way  arising  from  the  allotting 
or  sale  of  such  shares,  to  be  held  for  the  company,  and  not  for  the  said  sub- 
scribers. London,  4th  July,  1837.'' ;  that  a  similar  memorandum  had  been 
previously  signed  by  the  two  other  subscribers  for  the  additional  shares :  that 
no  general  meeting  of  the  company,  save  only  the  said  illegal  or  pretended 
meeting,  was  held  during  the  year  1838 ;  but  some  of  the  persons  so  nomina- 
ted directors  as  aforesaid,  met,  from  time  to  time,  and  assumed  to  act  as  a 
board  of  directors :  that  a  special  general  meeting  of  the  company  was  held  oa 
the  27th  of  June,  1839,  at  which  were  present  persons  holding  bona  fide  396 
shares  only ;  but  seven  of  the  holders  of  the  additional  shares  being  also  pre- 
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sent,  their  names,  in  order  to  give  a  color  to  the  meeting,  were  entered,  in 
file  books  of  the  company,  as  then  holding  those  additional  shares  ;  and,  at 
sacli  meeting,  the  following  entry  was  made  in  the  books  of  the  company : 
'^  At  a  special  general  meeting  of  the  proprietors  of  the  Grand  Collier  Dock 
Company,  the  following  proprietors  were  present,  holding  7000  shares  and 
np^nrards  :(a)  Resdved  that  the  trust  entered  into  for  the  benefit  of  the  com- 
pany by  the  memorandum  dated  the  4th  of  July,  1837,  and,  on  that  day, 
lodged  in  the  hands  of  the  solicitor  of  the  company,  be  hereby  annulled,  and 
that  the  8000  shares  so  subscribed  for  and  numbered  1001  to  9000  in  the  re- 
gister share  book  of  the  company,  be  now  transferred  to  Mr.  John  Smith,  the 
secretary  of  the  company,  to  be  issued,  from  time  to  time,  for  the  use  of  the 
company,  by  a  vote  of  the  board** :  that,  by  some  mistake  or  omission,  (he 
names  of  the  two  other  subscribers  for  the  additional  shares,  were  omitted  in 
that  resolution :  that,  pursuant  to  such  resolution,  all  the  persons  there- 
in named  made  *a  nominal  and  fraudulent  transfer  of  their  100  addi-    [*626] 
tional  shares  each,  so  fraudulently  subscribed  for  in  the  parliamentary 
deed,  into  the  name  of  the  secretary  in  trust  for  the  company  :  that  such  trans- 
fers were  colorable  and  fraudulent,  and  made  to  relieve  the  parties  from  any 
responsibility  they  had  incurred  by  executing  the  parliamentary  deed  or  con- 
tract :  that,  in  the  books  of  the  company,  some  colorable  entries  or  entry 
were  or  was  made,  declaring  that  the  other  additional  1600  shares  fraudulently 
subscribed  for,  were  held,  by  the  subscribers,  in  trust  for  the  company:  that 
in  the  books  of  the  company  the  shares  bona  fide  subscribed  for,   were 
numbered  1  to  605  both  inclusive :  that  230  shares  were  entered,  in  the  books, 
as  if  held  or  subscribed  for  by  the  solicitor  to  the  company,  and  were  therein 
numbered  606  to  835  both  inclusive :  that,  on  the  2d  of  July,  1839,  another 
illegal  or  pretended  meeting  of  the  pretended  dhrectors,  was  held,  when  it 
was  resolved  that  a  call  of  61.  per  share  should  be  made,  and  that  the  regis- 
tered proprietors  should  be  requested  to  pay  the  said  call  upon  their  respective 
shares,  on  or  before  the  21st  of  August,  then  next :  that,  on  the  2d  of  August, 
1 839,  the  plaintiff,  agreeably  to  the  provisions  of  the  act  of  Parliament,  trans- 
ferred his  shares  to  Arthur  Molony,  and  that  a  memorial  of  such  transfer  was 
duly  made,  in  the  books  of  the  company,  and  the  entry  of  such  memorial 
was  endorsed  on  the  deed  of  transfer  of  the  shares,  and  an  endorsement  of 
such  transfer  was  made  on  the  back  of  the  certificate  of  each  share  so  trans- 
ferred, and  signed  by  the  secretary  of  the  company,  and,  by  him,  delivered 
to  Molony,  whereby  the  plaintiff  ceased  to  be  a  member  of  the  company^ 
and^  thenceforth,  ceased  to  be  litible  to  pay  the  call  of  52.  a  share :  that  on 
the  26th  of  August,  1839,  at  an  illegal  or  pretended  meeting  of  four 
of  the  pretended  directors,  it  was  resolved :  *^  that,  subject  to  the  con-    [*527] 
firmation  of  the  proprietors  at  the  half  yearly  general  meeting  to  be 
held  on  the  13th  September,  400  shares  of  this  company,  paid  up  in  full,  be 
placed  in  the  hands  of  Mr.  George  Barnand,  stock  broker,  in  trust  for  the 

(a)  Here  followed  the  names  of  the  proprieton  preeenC. 
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following  purposes :  that,  provided  the  10,000  shares  of  the  company  now 
Tenaaiaing  unsold,  shall  be  disposed  of,  registered,  and  the  sum  ei  &l*  per 
share  paid  to  the  account  of  this  company  pn  or  before  the  4tb  of  Aprfl,  1840s 
or  if,  by  any  means,  a  clause  compulsory  on  eollieis  to  unload  in  doeks,  shall 
be  obtained  previous  to  tbe  4th  of  April,  1840,  then  and  in  su^h  caa^  or  in 
the  event  of  either  of  them  hajqpening,  Mr*  Bumand  is^  on  the  Btb  of  April, 
1840,  to  deliver  such  shaies  to  the  otder  of  Mig^^  Ric^iaidson  *^a)  bat  pro- 
vided neither  of  the  said  events  occur,  Mr.  Bumand  iS|  <m  tbe  Sib  ci  April, 
1840,  to  deliver,  to  Captain  Guyon,  the  chainnan  of  tlie  sud  compony,  the 
said  shares  for  the  benefit  of  the  said  ccmipany"  :  that  the  10,000  shares  men- 
tioned in  the  said  resolution,  were  numbered,  in  the  bo<du  of  tbe  company, 
1001  to  11,000  both  inclusive :  that  mother  illegal  or  pretended  meetmg  of 
the  pretended  directors  was  held  on  the  Uth  of  September,  1839,  at  which  it 
was  resolved  that,  in  pursuance  of  the  agreement  that  day  concluded  with  the 
solicitor  of  the  company,  230  shares,  upon  each  of  wlBch  61.  had  been  paid^ 
should  be  issued  to  him :  that  the  230  shares  mentioi^  in  last  resoIutioD, 
were  numbered  606  to  835  both  inclusive :  that  another  illegal  or  pretended 
meeting  of  the  company  was  held  on  the  27th  of  September,  1839,  and  an 
entry  of  such  meeting  was  made,  in  one  of  the  books  of  the  company,  wbkb 

was  partly  as  follows:  "At  the  adjourned  half  yearly  gaoera) 
[*628]    ""meeting  of  proprietors  of  the  Grand  Collier  Dock  Company,  beJd  on 

the  27th  of  September,  1839,  the  foUowing  proprietors  weie  present 
holding  lOOU  diares  and  upwards^  &/:.  &c.(a)  The  secretary  was  requesteef 
to  read  the  resolution  passed,  at  a  board  of  directors  held  on  the  I3th  of  Sep- 
tember, with  reference  to  the  disposal  of  the  remainder  of  the  shares  of  the 
company,  subject  to  the  confirmation  of  the  general  meeting  to  be  held  this 
day,  and  such  resolutions  being  as  follows :  '  Resolved,  subject  to  the  confir- 
mation  by  the  proprietors  at  the  half  yearly  general  meeting  to  be  held  this 
day,  or  by  adjournment  of  such  meeting,  that  400  shares  of  the  company, 
paid  up  in  full,  but  not  bearing  interest,  be  placed  in  the  hands  of  Mr.  Sewell 
of  Salters*  Hall,  in  trust  for  &e  following  purpose ;  that,  provided  the  10,000 
or  other  remaining  shares  of  the  conjpany  on  hand,  shall  be  disposed  of  and 
registered,  and  the  sum  of  61.  per  share  paid  to  the  account  of  this  c<Hnpany, 
on  or  before  the  4th  day  of  April,  1840,  then  and  in  such  case  Mr.  Sewell  is 
inunediately  to  deliver  up  such  shares  to  Mr.  George  Bumand  or  to  his  as- 
signs, to  be  applied  or  disposed  of  in  such  manner  as  he  may  think  proper, 
but,  in  the  event  of  such  shares  not  being  disposed  of,  registered,  and  the 
sum  of  6L  per  share  paid  to  the  account  of  the  company,  then  the  said  400 
shares  to  be  delivered  up  to  the  secretary  of  the  company.'  It  was  moved, 
seconded  and  carried  that  the  foregoing  resolution,  passed  by  the  board  of 
directors,  is  hereby  approved  and  confirmedi  and  the  directors  are  requested 

(a)  This  gentl«man  waa  a  director  of  the  company,  and  one  of  the  sabocriben  for  tbe  additioBil 
Miarea. 

(6)  Here  followed  their  namee.* 
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to  carry  tho  purposes  of  the  same  into  operation  without  loss  of  tiine.(a) 
J.  Vf  •  Hulme,  (one  of  the  subscribers  for  the  additional  shares,)  'hav-    [•529] 
iog  signed  the  parliamentary  subscription  list  in  trust  for  the  company 
for  1000  shares,  and  registered  No.  9500  to  10,501 ;  it  was  moved,  seconded 
and  resolved  that  the  said  trust  should  be  annulled,  and  that  the  said  shares 
should  be  transferred  to  the  secretary  of  the  company,  for  the  benefit  of  the 
company,  as  the  board  of  directors  might  order :"  that  the  230  shares  men- 
tioned, in  the  entry  of  the  27th  of  September,  1839,  as  held  by  the  solicitor 
to  the  company,  were  the  230  shares  thereinbefore  mentioned :  that,  at  no  one 
of  the  said  pretended  special  meetings  of  the  company,  ten  or  more  propri- 
etors ever  attended ;  and  that  there  never  were,  at  any  period  since  the  passing 
of  the  act,  any  legally  appointed  directors ;  and  that  all  the  before  mentioned 
meetings,  resolutions  and  proceedings,  and  all  other  resolutions  passed  at  any 
pretended  special  meetings  of  the  company,  and  all  entries  thereof,  and  all 
resolutions  passed  at  any  pretended  board  or  boards  of  any  pretended  direc- 
tors of  the  company,  and  all  entries  thereof,  and  the  call  of  6L  per  share,  were 
unauthorized  by  the  act ;  and  that,  in  case  the  facts  aforesaid  could  appear^ 
or  evidence  thereof  be  given  on  the  trial  of  the  action  after  mentioned^  a 
verdict  must,  of  necessity,  pass  for  the  defendant  in  such  action:  that,  in 
consequence  of  the  utter  failure  of  the  undertaking,  and  no  more  than  606 
shares  therein  having  been  bona  fide  subscribed  for,  which,  if  paid  up  in  full, 
would  only  raise  a  capital  of  30,260/.,  it  had  become  manifest,  as  the  fact  was, 
that,  long  before  the  call  was  made,  it  was  impossible  to  carry  on  the  under  • 
taking,  and  that  the  attempt  to  make  the  projected  docks  had  wholly  failed ; 
and  that,  under  these  circumstances,  no  call  could  be  made  upon  the  subscri* 
bers  by  virtue  of  the  act  or  otherwise  ;  and  that,  long  before  the  said  pretend* 
ed  call  was  made,  it  had  become  apparent,  as  the  fact  was,  that  the 
^undertaking  had  become  a  bubble,  and  all  the  parties  actively  con-    [*530] 
cerned  therein,  and  who  pretended  to  act  as  directors  or  officers  there- 
of, well  knew  it  bad  become  impossible  to  dispose  of  shares  in  the  undertake 
ing  to  an  extent  sufficient  to  enable  the  parties  engaged  therein  to  carry  the 
act  into  effect ;  and  that  such  call  was  not  only  made  by  persons  unauthorized 
by  the  act  to  make  the  same ;  but  that,  if  such  call  had  been  made  by  legally 
constituted  directors,  it  would  have  been,  under  the  circumstances  aforesaid, 
a  gross  fraud  upon  the  plaintiff  and  the  other  bona  fide  shareholders :  that, 
notwithstanding  the  circumstances  aforesaid,  an  action  was  brought,  on  the 
11th  of  October,  1839,  by  the  company  against  the  plaintiff,  for  the  purpose 
of  compelling  him  to  pay  the  call  of  5/.  per  share  on  his  shares :  and,  on  the 
29th  of  November,  1839,  the  plaintiff  pleaded  to  the  action,  first,  that  he  never 
was  indebted  in  manner  and  form  as  in  the  declaration  alleged,  and,  secondly, 
that  he  was  not  proprietor  of  the  shares  in  manner  and  form  as  in  the  declara- 
tion alleged :  but,  in  consequence  of  the  special  provisions  contained  in  the 

* 

(a)  There  appears  to  be  fome  iDoonsistency  between  this  resolution  and  the  resolntton  pf  tU  a 
9Gth  of  Aagnet,  1839. 
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act  J  he  tPouU  be  unable  to  ffwe,  an  the  tritU  of  the  action^  such  evidence  a» 
iDould  support  such  pleas.    Tke  bill  then  contaiiied  the  usual  charge  as  to 
documents  in  the  possession  of  the  defendants ;  and  h  prayed  that  die  def(ai- 
dants  might  be  perpetually  restrained  irom  further  proceeding  in  ttie  acticD) 
and  from  conmiencing  or  prosecuting  any  other  aetioD,  against  the  plaintif , 
in  respect  of  the  matters  aforesaid  ;  and  that  all  decIaralioBs  wbieh  might  be 
necessary  to  give  effect  to  the  relief  which  the  {daintiff  was  entitled  to  in  the 
suit,  might  be  made ;  and  that  all  orders,  directions  and  accounts  might  be 
made  and  decreed  which  were  necesssffy  to  give  effeef  to  svich  dedaiations ; 
and  that,  in  the  meantime,  the  defendants  might  be  restrained  from 
[*631]    further  proceeding  in  *the  aetton,  and  foem  commencing  any  other 
action,  against  the  plaintiff,  in  reqiect  of  the  matters  aforesaid. 
The  defendants  demurred,  to  the  biU,  for  want  of  equily  aad  because 
Molotty  was  not  a  party  to  it. 

Mr.  Jacob  and  Mr.  James  Russell^  in  support  of  the  demurter : — The  plain- 
Itff  insists,  by  his  bill,  that  he  is  not  bound  to  pay  the  call,  on  the  gioond  that 
the  persons  by  whom  it  was  made,  were  not  legally  appointed  directors  of 
the  Company :  but  the  act  of  Parliament  provides  that  the  appointment  of 
the  directors,  shall  not  be  called  in  question ;  and,  therefore,  we  contend  that 
the  plaintiff  is  bound  to  pay  the  call  if  it  is  made  by  directors  ek/actOf 
whether  they  are  directors  de  jure  or  noU  We  shelly  however,  show  that 
the  persons  by  whom  the  call  was  made,  were  duly  chosen  directovs.  The  bill 
states  that,  when  the  act  of  Pariiament  was  passed  by  the  House  of  Commons, 
the  parliamentary  deed  was  executed  by  not  more  than  thirty-four  persons, 
who  subscribed  for  45S  shares,  formiiq^  a  capital  of  not  more  than  2Sly750L : 
but,  as  the  standing  orders  of  the  House  of  Lords  required  three-foorths  o( 
the  capital  to  be  subscribed  by  the  persons  executing  that  deed,  nine  gentle- 
men (eight  of  whom  were,  subsequently,  chosen  directors,)  executed  the  deed 
as  additional  subscribers  for  1000  shares  each,  and  another  gentleman  execoted 
it,  as  an  additional  subscriber  for  600  shares,  in  order  to  make  up  the  requir- 
ed amount  of  subscription.  The  bill,  howeyer,  does  not  state  that  those  ad- 
ditional subscriptions  were  colorable;  and,  consequently,  the  parties  by 
whom  those  subscriptions  were  made,  became  subject  to  the  same  legai  aod 
equitable  liabilities  as  the  other  subscribers  were  subject  ta  The  bill 
[*5321  then  ^represents  that  eight  of  the  additional  subscribers,  set  their  ini- 
tials to  a  memorandum  dated  the  4th  of  July,  1S37,  which  purpor- 
ted that  they  intended  to  be  trustees  of  their  additional  shares,  for  the  company : 
but  the  bill  does  not  state  that  the  company  then  accepted  them  as  such  tnKtees, 
or  that  they  were  not  to  be  liable  in  respect  of  their  additional  shares.  There- 
fore more  than  ten  proprietors  entitled  to  yote  in  respect  of  1000  shares,  were  pre- 
sent at  the  meeting  for  the  choice  of  directors  held  on  the  12th  of  January,  183^ 
and  the  persons  who  were  then  chosen  directore,  were  duly  elected*  No 
other  meeting  was  held  until  the  27th  of  June,  1839 ;  and  then,  and  not  be- 
fore, the  resolution  was  passed  in  piusuance  of  which  the  additional  shares 
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tnnafoned,  te  the  aeentarjr,  in  tniit  £9r  the  company.  The  bill  avers 
that  that  tnnfer  was  colomble  and  fraudulent ;  but  nothing  is  stated  to 
•how  that  it  wwb  so  ;  and,  if  it  was,  the  consequence  is  that  the  shares  still 
belong  to  the  paitiss  who  aubscribed  for  them.  There  can  be  no  doubt  that 
there  was  presdnti  at  all  the  meetings,  a  sufficient  number  of  shareholders 
to  cootply  with  the  requisitions  of  the  act. 

Another  gmund  on  which  the  demurrer  for  want  of  equity  may  be  sup- 
ported, is  that  the  facts  stated  in  the  bill,  consfitnte,  if  true,  a  legal  defence  to 
Che   suction  :[i]  and,  therefore,  the  defendant  ought  to  have  filed  a  bill  for 
discovery  only:  but,  as  the  bill  is  for  equitable  relief,  it  must  be  founded 
on  the  hypothesis  that  the  legal  right  is  in  the  company ;  and,  if  the  plain* 
tiff  is  legally  liable  to  pay  the  call,  what  equity  is  there  to  exempt  him.    The 
act  which  creates  the  legal  liability,  makes  certain  special  provisions ;  but 
the  party  on  whom  it  imposes  that  liability,  is  not  entitled,  on  that  ac* 
count,  to  be  relieved  from  it  by  a  court  of  equity.     This  court 
*can  not  rdieve  against  the  provisions  of  an  act  of  Parliament ;  and,     [*683] 
consequently,  it  can  not  annul  that  clause  in  the  act  as  to  not  prov- 
ing the  validity  of  the  appointment  of  the  directors.    If  the  plaintiff  ean  not 
prove  the  invalidity  of  the  appointment  at  law,  this  court  can  not  allow  him 
to  prove  it    Again,  the  plaintiff  says  that  the  transfer  of  his  shares  to  Mo- 
lony,  has  put  an  end  to  his  liability  to  pay  the  call ;  but,  supposing  that  to 
be  so,  is  it  a  ground  for  coming  into  a  court  of  equity  ? — [The  Vice-chan- 
cellor :  I  do  not  observe  that  the  bill  any  where  stipes  that  the  subscriptiims 
which  were  made  in  order  to  comply  with  the  standing  orders  of  the  House 
<tf  Lords,  were  subscriptions  which,  ab  wigine,  were  not  intended  to  be 
binding.] — ^There  is  no  such  statement 

The  second  ground  of  demurrer,  is  that  Molony  ought  to  have  been  made 
a  party  to  the  bill  Supposing  that  the  plaintiff  has  as  he  alleges,  duly  as^ 
signed  his  shares  to  Molony,  and  thereby  got  rid  of  his  liability  to  pay  the 
call,  still  the  diares  are  liable  to  be  forfi^ited :  and  moreover  Molony,  having 
purchased  the  shares  subject  to  the  payment  of  the  call,  is  bound  to  indem- 
nify the  plaintiff  from  it :  Molony,  as  between  himself  and  the  plaintiff,  is 
bound  to  pay  the  call.  Besides,  he  may  file  a  bill,  against  the  company, 
stating  that  they  intend  to  bring  an  action  against  him  for  the  amount  of  the 
call,  and  seeking  to  restrain  the  action  on  the  same  grounds  as  are  stated  in 
this  bill :  he,  therefore^  ought  to  have  been  made  a  party  to  the  record. 

Mr.  Wakejidd  and  Mr.  Z^avai  in  sui^>ort  of  the  bill : — ^The  subscriptions' 
required  by  the  standing  orders  of  the  House  of  Lords,  are  bona  fide 
subscriptions :  but,  in  *this  case,  they  were  fictitious ;  and,  therefore,  [*534] 
the  parties  who  were  instrumental  in  procuring  this  act  of  Parlia- 
ment, practised  a  fraud  upon  the  Legislature.  The  total  number  of  shares 
is  11,000;  hut  only  605  have  been  subscribed  for  bona  fide,  consequently, 
none  of  the  meetings  which  have  been  held,  have  been  legally  constituted ; 

[1]  Vide  Simpwn  t.  Lord  Howden,  3  Myl.  &  Cr.  97, 109,  n.  1.    8.  C.  1  Keen,  583,  600,  n.  I. 
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and  the  appointment  of  directors,  and  all  the  other  pfroeeedingsof  those  me^- 
ings,  are  invalid,  and  no  call  has  been  legally  made.  The  compuUory  paw- 
era  of  the  act,  do  not  come  into  operation  until  the  whole  of  the  capiCai  is 
•ubscribed  for ;  and,  as  the  act  allows  the  Company  no  more  than  eighteen 
months,  from  the  passing  of  it,  to  purchase  the  Surrey  Canal»(a)  it  is  mani- 
fest that  the  project  can  not  be  canried  uito  effect  Besides  the  all^atxmis 
in  the  bill  (which,  on  the  present  occasion,  must  be  taken  to  be  true)  Aow 
that  the  Company  are  unable  to  sell  any  more  of  their  shares,  and,  therefore, 
the  funds  necessary  to  complete  the  undertaking,  can  not  be  raised ;  and, 
that  being  the  case,  this  court,  according  to  the  doctrine  laid  down  by  Lord 
Eldon  in  Agar  v.  The  Regents  Canal  Campany{b)  will  restrain  the  Comr 
pany  from  exercising  any  of  the  powers  given  them  by  the  act. 

As  the  plaintiffs  in  the  action  are  not  required  to  prove  that  the  persons 
by  whom  the  call  was  made,  were  duly  appointed  directors,  a  call  made  by 

any  of  the  members  of  the  company,  whether  directors  or  not,  might 
1*536]     be  enforced  at  law. — [The  Yice-Chancellor :  The  act  assumes  *that 

the  persons  by  whom  the  call  is  made,  must  be  directors  de  /ado. 
All  that  the  Legislature  meant  was  that,  if  the  call  was  made  by  persons 
appearing  to  be  directors,  it  should  not  be  necessary  to  prove  their  appoint- 
ment]— It  was  said  that  the  defendant  ought  to  have  filed  a  bill  for  discov- 
ery only :  but,  if  he  had  done  so,  the  evidence  obtained  would  have  been  of 
no  use,  as  it  would  have  been  shut  out  in  a  court  of  law.  That  circnmsfance 
Qonstitutes  a  sufficient  equity  to  support  this  bill. — [The  Yice-Chancellor:  If 
the  act  of  Parliament  has  said  that  the  Company  shall  recover  a  verdict  in 
the  action,  provided  there  be  a  certain  state  of  circumstances,  is  not  that  the 
law  of  the  land  ?] — According  to  the  statements  in  the  bill,  no  binding  call 
has  been  made  :  consequently,  nothing  is  justly  due  from  the  plaintiff.  If 
that  be  so,  and  the  plaintiff  is,  notwithstanding,  to  have  a  verdict  pass  against 
him  in  a  court  of  law,  is  not  this  court  to  interfere  to  protect  him :  more  es- 
pecially in  a  case  where  the  project  has  totally  failed  and  become  a  bubble  ? 
Colt  V.    Woollastonj{c)  Green  v.  Barreit{d) 

Whatever  may  be  the  result  of  this  suit,  Molony's  interest  will  not  be 
affected  by  it  either  in  one  way  or  another :  therefore,  he  is  not  a  necessary 
party. 

Mr.  Jacob  in  reply : — Mangles  is  still  liable  to  pay  the  call ;  but,  as  be* 
tween  him  and  Molony,  Molouy  is  bound  to  pay  it  If  the  Company  recover 
one-half  of  the  amount  of  the  call  from  Mangles,  they  may  declare  the  shares 

to  be  forfeited  for  the  remainder. 
[•536]        *If  the  Company  were  going  to  take  the  [daintiff 's  land  under  the 

compulsory  powers  of  their  act  of  Parliament,  the  jriaintiff  might  say 

(a)  None  of  the  secttons  of  the  act  relating  to  the  purohoe  of  the  8vrt«y  Canal  or  the 
Ccnntry  Docks,  were  set  forth  in  the  bill. 
(A)  See  1  Swanet.  250.  (0  9  P.  W.  154.  {i)  Ante,  tol.  1.  p.  45. 
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tliat  they  should  not  take  it,  because  they  had  not  the  means  of  paying 
for  it ;  and  might  fortify  himself  by  citing  Agar  y.  The  Regents  Canal 
Cotmpany :  but  Lord  Eldon  did  not  say,  in  that  case,  that,  because  the 
Company  had  got  but  little  money,  they  should  be  prevented  from  making 
calls,  on  the  shareholders,  in  order  to  raise  more,  and,  thereby,  place  them- 
selves in  a  condition  to  complete  their  works.    For  anything  that  appears  on 
this   bill,  the  docks  may  be  half  completed.    A  mandamus  would,  perhaps, 
lie   to  compel  the  Company  to  complete  them ;  and,  if  they  were  to  answer 
that  they  had  no  funds,  the  court  would  direct  them  to  make  calls  on  their 
shareholders,    hi  Colt  v.    Woollaston  and  Chreen  v.  Barrett^  the  projects 
Mr  ere  bubbles  in  their  concoction.    Does  this  plaintiff  profess  to  call  back  his 
money,  on  the  ground  that  the  project  in  this  case,  was  a  bubble  in  its  con- 
coction ? — [The  Yice-Chancellor :  In  neither  of  those  cases,  had  any  attempt 
been  made  to  obtain  an  act  of  Parliament.]— If  the  act  of  Parliament  has 
said  that  calls  made  by  directors  de  facto^  shall  be  paid,  that  is  conclusive  : 
but,  if  the  plaintiff  is  at  liberty  to  prove,  at  law,  that  the  directors  were  not 
duly  appointed,  then  the  bill  ought  to  have  been  for  discovery,  to  enable  him 
to  get  evidence  of  the  irregularity  of  the  appointment.    The  defence,  if  any, 
is  at  law ;  but,  supposing  that  there  is  no  defence  at  law,  there  is  not  a  par* 
tide  of  equity  to  support  this  bill. 

The  Vice-Chancellor  : — The  bill  represents  this  case :  that,  when 
the  bill  for  making  the  projected  docks,  was  in  progress  through 
*the  House  of  Commons,  only  a  small  number  of  shares  was  sub-  [*637] 
scribed  for :  but,  as  the  standing  orders  of  the  House  of  Lords  re-> 
quired  that  a  much  larger  number  of  shares  should  be  subscribed  for,  the 
deficiency  was  made  up  by  the  additional  subscriptions  of  the  ten  gentlemen 
whose  names,  appear  in  this  bill,  and  who,  altogether,  subscribed  for  9500 
shares :  that  the  House  of  Lords  was  satisfied,  and  the  bill  actually  passed 
on  the  15th  of  July,  1837. 

Now  it  was  for  the  House  of  Lords  to  determine  what  was  the  subscription 
for  shares  which  would  satisfy  them ;  and  I  must  suppose  that  the  House  of 
Lords  were  satisfied  that  the  subscription  which  had  taken  place,  was  a  sub« 
scription  that  ought  to  satisfy  them.  And  then  the  only  question  is  whether, 
on  this  bill,  there  is  enough  stated  to  show  that  there  was  a  fraud  practised 
on  the  Legislature,  so  gross  that  a  court  of  equity  ought  to  interfere. 

It  does  not  appear,  on  the  face  of  the  bill,  that  the  memorandum  dated  the 
4th  of  July,  1837^  was  signed  at  the  particular  time  when  the  parties  sub« 
scribed  for  the  additional  shares. 

Mr.  Wakefield. — It  is  expressly  charged  to  be  at  the  very  time* 
The  Yicb-Chancellor: — What  is  stated  is  that,  previously  to  the  hold* 
ing  of  the  meeting  of  the  12th  of  January,  1838,  eight  of  the  additional  sub- 
scribers had  set  their  initials  to  the  memorandum  of  July,  1837,  and  then  the 
bill  states  that  a  similar  memorandum  had  also  been  previously  signed 
by  the  two  other  additional  subscribers ;  so  that  it  is  quite  clear  *that     [*538] 
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ihere  was  no  simultaneous  signing  by  the  ten,  and  that  the  thing  could  oo€ 
have  been  done  at  one  time ;  and  I  am  not  aware  that  it  is  meant  to  be  said 
that  this  memorandum  was  signed  at  the  time.    Then,  if  it  was  not  signed 
at  the  time,  of  course  it  must  have  been  signed  afterwards ;  for  there  is  no 
pretence  to  say  that  it  was  signed  before.    And  then,  if  the  House  of  Lords 
were  satisfied  that  the  subscription  was  a  sufficient  compliance  with  their 
orders,  can  it  be  said  that  that  subscription  could  be  of  no  avail,  because,  at 
some  subsequent  time,  the  gentlemen  who  had  entered  into  that  very  large 
subscription,  took  some  steps  by  means  of  which  they  might  be  saved  from 
the  necessity  of  advancing,  out  of  their  own  pockets,  the  whole  amount  of 
their  subscriptions.    As  soon  as  the  House  of  Lords  were  satisfied  that  a 
sufficient  subscription  had  been  made,  within  the  meaning  of  their  orders^ 
and  passed  the  bill,  did  not  the  House  of  Lords  leave  the  persons  who  had 
subscribed  the  9500  shares,  at  liberty  to  deal  with  those  shares  in  the  same 
manner  as  any  previous  subscriber  for  a  less  quantity  of  shares,  was  left  at 
liberty  to  deal  with  his  shares?    In  my  opinion,  therefore,  it  would  be  most 
presumptuous  for  this  court,  under  such  circumstances  as  are  represented 
here,  to  say  that,  ab  origine^  the  subscriptions  were  altogether  false  and 
fraudulent,  and  that  the  House  of  Lords  allowed  themselves  to  be  entrapped 
into  the  measure  of  passing  the  bill,  by  so  simple  a  contrivance  as  such  a 
compliance  with  their  orders.    I  do  not  think  that  I  am  at  liberty  to  say 
ihat 

Then  some  steps  were  taken  for  the  purpose  of  disposing  of  the  shares  ; 
but  the  shares  were  not  disposed  of.    What  then  is  the  consequence  ?    Why 
Aat  those  persons  whose  subscriptions  the  House  of  Lords  thought 
[*639]     'authorized  them  to  pass  the  bill,  remain  just  as  liable  now  as  ever 
they  were. 
IjCt  me  put  this  case :  suppose  that,  shortly  after  the  bill  had  passed,  these 
ten  persons  had  become  bankrupts ;  could  it  be  said  that,  because  they  were 
bankrupts,  therefore  the  whole  thin^  was  to  be  treated  as  a  nullity  ?    The 
question  is  whether  the  House  of  Lords  had  not  good  reason,  at  the  time,  to 
be  satisfied  with  what  had  been  done ;  and  I  must  say  that  nothing  appears, 
on  the  face  of  the  bill,  which  tends  to  show  that  that  subscription,  which 
these  ten  gentlemen  made,  is  to  be  considered  as  a  fraud  and  a  nullity.    The 
conclusion  to  which  the  court  ought  to  come,  upon  this  part  of  the  case, 
would  rather  be  this,  namely,  that  the  subscription  was  good,  and  that  the 
means  taken  to  escape  from  the  effect  of  it,  were  void.    If  (which  I  do  not 
admit)  the  true  effect  of  the  memorandum  of  the  4th  of  July,  1837,  was  to 
enable  the  parties,  who  had  subscribed,  to  escape  from  their  subscriptions,  1 
think  this  court,  as  well  as  every  other  court,  would  say  that  the  first  act 
was  good  and  the  second  void,  and  that  therefore  those  parties  remained  bound 
to  make  good  their  subscriptions.    Then,  if  that  be  so,  the  meetings  which 
took  place,  were  not  illegal  or  pretended  meetings,  but  were  properly  con- 
Aituted  according  to  the  requisitions  of  the  act ;  as,  at  each  of  those  meetings, 
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there  were  present  ten  pevsooa  of  more^  bolding  collectively  1000  shares  at 
the  least,  notwithstanding  any  reservation,  in  their  own  minds,  that  they 
isrould,  if  they  could,  get  rid  of  (he  obligatione  imposed  oa  them  by  their 
subscriptions.    Then,  that  beixsg  the  case,  the  whole  bill  itii»f  because  it  is 
nothing  to  say  that  itbecasieii^ypaivent  that  the  undertaking  had  utterly  failed 
and  become  a  bubble.    There  is  no  one  &et  alleged  ta  show  that  it 
has  become  'impossible  to  canry  the  act  of  Parliament  int»  effect,    [*640] 
any  farther  than  as  it  may  be  said  that  then  is  a  difficulty  in  raising 
the  money  required  for  that  purpose*    But  I  do*  nok  see  any  difficulty  repre- 
sented as  to  raising  the  money,  except  the  difficulty  which  the  phdntiiT  has 
himself  created ;  because  he  i»  sued  at  law  and  doea  not  choose  to  pay,  and 
then  files  a  bill  to  evade  the  payment :  that  is,  to  a  certain  extent,  creating  a 
difficulty.[l]    It  does  not  follow,  because  the  time  has  elapsed  within  which 
the  Company  was  bound  to  purchase  the  tenements  which  belonged  tothe 
Surrey  Canal  Company,  that  therefore  the  undertaking  has  failed ;  for,  in  the 
first  place,  it  is  not  averred  that  the  pmrchase  of  those  tenements  is  absolutely 
necessary  for  the  completion  of  the  projected  docks ;  and  it  is  not  averred  that 
there  has  not  been  some  purchase  aetually  made,  or^  at  least,  a  binding  coa«- 
tract  entered  into  for  the  purchase  of  those  tenements.    An  inference  only  is 
drawn  that  the  undertaking  can  not  be  proceeded  with,  on  the  supposition 
that  the  ten  additional  subscriptions  were  not  binding.    Whereas  my  opinion 
is  tlukt  the  gentlemen  who  made  those  subscriptions,  are  now  compellable^  by 
law,  to  pay  up  the  whde  of  their  subscriptions :  and  that  it  would  be  no  de- 
fence for  thera  to  say  that  they  intended  to  comrail  a  fraud  upon  the  House 
of  Lords,  but  would  rather  make  the  matter  worse.    Therefore  I  think  that, 
as  far  as  the  main  ground  of  the  bill  is  concerned,  it  is  quite  plain  that  it 
cannot  be  supported. 

Supposing,  however,  that  the  meetings  were  not  duly  constituted,  and  that^ 
consequently,  the  directors  were  not  duly  elected,  and  the  call  sought  to  be 
enforced,  was  not  made  by  proper  authority  ;  those  circumstances  do  not  en- 
title the  plaintiff  to  file  a  bill  in  equity  to  restrain  the  action,  but  from 
the  grounds  upon  which  he  ''ought  to  rest  his  defence  to  the  action  [*541J. 
in  a  court  of  law.  It  never  has  been  the  course  of  this  court  to  re- 
strain an  action,  merely  because  the  plaintifi"  at  law  cannot  make  out  his  cas& 
That  certainly  is  not  the  rule  of  the  court. 

I  cannot  but  think  that,  according  to  the  proper  construction  of  those 
clauses  of  the  act  which  regulate  the  action,  there  is,  prima  facie,  enoufj^h  ta 
support  the  action.  If,  however,  in  point  of  fact,  the  call  was  not  properly 
made,  I  am  inclined  to  think  that  the  defendant  at  law,  will  be  at  liberty  to 
show  that  it  was  not  properly  made. 

I  am  not,  however,  sitting  here  to  determine  whether  the  action  at  law 
can  be  supported  or  not ;  the  only  question  which  I  have  to  decide,  is  whether 


[1]  Vide  BtHt  ▼.  Yonng,  9  Sim.  179. 
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there  is  any  equity  to  support  this  bill ;  and  I  am  of  opinion  that  tfiere  is 
not. 

Then  with  respect  to  the  question  relating  to  Mr.  Molony ;  I  rather  think 
that  the  true  construction  of  the  act  of  Parliament  is  that,  if  a  person    ftofd- 
ing  a  share,  has  a  call  made  on  him,  and,  prior  to  the  time  appointed  for  pny~ 
ment  of  the  call,  he  transfers  his  share,  in  that  case,  the  directors  would  have 
the  power  to  declare  that  transferred  share  to  be  forfeited,    tt  rather  seems 
to  me  to  be  so ;  but  it  is  not  necessary  to  determine  that  question.     It  is 
sufficient  to  say  that  there  is  a  question  the  decision  of  which  may  afleet 
Mr.  Molony's  interesLf  1] 

On  both  grounds,  therefore,  this  demurrer  ought  to  be  allowed* 


[*542]  'TuNSTALL  t?.  Sir  W.  Boothbt  and  Others. 

1840 :  33d  February.— Pension  ;  Compensation  allowance  ;  Assigrnable  interest 
The  ConoroissionerB  of  Ciistonis,  by  the  direction  of  the  Loids  of  the  Treasury,  granted  to  A.,  av 
a  compensation  for  the  loss  of  an  office  which  he  had  held  in  the  custom  house,  5001.  a  year, 
payable  quarterly  by  the  Receiver  General  of  Customs.     A.  assigned  the  allowanee  to  B.  far  » 
▼aluable  consideration,  and,  subsequently,  took  (he  benefit  of  the  insolvent  debtor's  act.    Tho 
court,  in  a  suit  by  B.  against  A.  and  the  assignees  of  his  estate,  but  to  which  neither  the  Liords 
of  the  Treasury  nor  the  Commissioners  of  Customs  were  parties,  restrained  the  Receiver  Gene- 
fal  from  paying  over,  to  the  defendants,  moneys  in  his  hands  on  account  of  the  arrears  of  the 
allowance,  unless  the  Lords  of  the  Treasury  or  the  Commissiooers  of  the  Castoms,  shoold  order 
the  contrary. 
Semhle,  that  such  compensation  allowance,  though  revocable  at  the  pleasure  of  the  government, 
is  assignable. 

In  June,  1832,  the  Commissioners  of  Customs,  in  pursuance  of  an  autfio- 
rity  granted  to  them  by  the  Lords  of  the  Treasury,  made  an  order  whereby 
they  granted,  to  the  defendant  W.  R.  Browne,  the  sum  of  500/.  per  annum 
payable  quarterly,  as  a  compensation  for  the  loss  of  the  office  of  cocket-writer 
at  the  custom  house  in  London,  which  he  had  held  and  which  had  been 
recently  abolished.  That  sum  was  not  granted  to  Browne  for  his  life  or  any 
other  definite  period ;  but  was  paid  by  the  defendant  Sir  Wm.  Boothby,  the 
Receiver  General  of  Customs,  in  obedience  to  orders  made  from  time  to  time 
by  the  Commissioners  of  Customs. 

In  September,  1836,  and  May,  1837,  Browne  granted  two  annuities,  one  of 
96/.  3^.  6e{.,  and  the  other  of  9/.  4^.  6(2.  to  the  plaintiff,  and  assigned  his 
compensation  allowance  of  600/.  a  year  to  the  plaintiff,  as  a  security  for  the 
due  payment  of  those  annuities.  On  the  12th  of  June,  1837,  the  deeds  by 
which  the  annuities  were  secured,  were  entered  at  the  audit  office  in  Somer- 
set House ;  which,  it  was  said,  was  the  proper  mode  of  giving  notice  of  as- 

[1]  Vido  Wendell  y.  Van  RentnUur,  1  Johns.  Cb.  Rep.  349.  H99U  ir.  Cttrr,  1  Snmn.  173^ 
Mason  v.  Franklin,  1  Yd.  dt  Coll.  C.  C.  339.    HavoUy  v.  Cramer,  4  Cow.  798. 
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ai^nmetits  of  pensions  and  compensation  allowances  payable  by  the 
Receiver  *General  of  Customs.    In  November  or  December,  1837,     [•SiSj 
Browne  took  the  benefit  of  the  act  then  in  force  for  the  relief  of  in- 
solvent debtors,(a)  and  in  January,  1838,  the  usual  assignment  of  his  estate 
and  effects  was  made  to  the  defendants  Asprey  and  Chart. 

Down  to  the  5th  of  April,  1839,  the  plaintiff  had  been  paid  his  annuities 
out  of  Browne's  compensation  allowance :  but  afterwards,  in  the  same  yoar, 
two  orders  were  made,  by  the  Insolvent  Debtors*  Court,  with  the  consent  of 
the  board  of  customs,  by  which,  first,  150/.,  part  of  the  compensation  allow- 
ance, and,  afterwards,  350/.,  the  remainder  of  it,  were  ordered  to  be  paid,  to 
Asprey  and  Chart,  for  the  benefit  of  Browne's  general  creditors ;  and,  under 
those  orders.  Sir  William  Boothby  had  paid  8??.  10^.,  being  one  quarterly 
I>ayment  of  the  350?.  to  Asprey  and  Chart. 

(a)  7  Geo.  4,  c.  57.  The  39Ui  section  of  the  act  enacts  as  follows:  *<  That  nothing  in  this  act 
contained  shall  extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effocts  of  any  such 
prisoner,  being  or  having  been  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk,  or  otherwise 
employed  or  engaged  in  the  service  of  his  Majesty,  in  the  customs  or  excise,  or  any  civil  office  or 
other  department  whatsoever,  or  being  or  having  been  in  the  naval  or  military  service  of  the  East 
India  Company,  or  an  officer  or  clerk  or  otherwise  employed  or  engaged  in  the  service  of  the  Conit 
of  Directors  of  the  said  company,  or  being  otherwise  in  the  enjoyment  of  any  pension  whatever 
nnder  any  department  of  his  Majesty's  government,  or  from  the  said  Court  of  Directors,  to  the 
pay,  half-pay,  salary,  emoluments  or  pension  of  any  such  prisoner,  for  the  purposes  of  this  act : 
provided  always,  nevertheless,  that  it  shall  be  lawful  for  the  said  court  to  order  such  portion  of  the 
pay,  half-pay,  salary,  emoluments  or  pension  of  any  inch  prisoner  as  on  communication  from  the 
said  court  to  the  Secretary  at  War  or  the  Lords  Commissioners  of  the  Admiralty,  or  the  Commis- 
sioners of  the  Customs  or  Excise,  or  the  chief  officer  of  the  department  to  which  such  prisoner  may 
belong  or  have  belonged,  under  which  such  pay,  half-pay,  salary,  emoluments  or  pension  may  be 
enjoyed  by  such  prisoner,  or  the  said  Court  of  Directors,  he  or  they  may  respeetively  under  his  or 
their  hands,  or  nnder  the  hand  of  his  or  their  chief  secretary,  or  other  chief  officer  for  the  time 
being,  consent  to,  in  writing,  to  be  paid  to  snch  assignee  or  aasigneesj.in  order  that  the  same  may 
be  applied  in  payment  of  the  debts  of  such  prisoner  ;  and  such  order  and  consent  being  lodged  in 
the  office  of  the  Pay -master  of  his  Majesty*8  forces,  or  of  the  Treasurer  of  the  Navy,  or  of  the  secre* 
tary  of  the  said  Court  of  Directors,  or  of  any  other  officer  or  person  appointed  to  pay,  or  paying  any 
such  pay,  half-pay,  salary,  emoluments  or  pension,  such  fxirtion  of  the  said  pay,  half-pay,  salary, 
emoloments  or  pension  as  shall  be  specified  in  such  order  and  consent,  shall  be  paid  to  the  said 
assignee  or  assignees  until  the  said  court  shall  make  order  to  the  contrary/' 

The  30th  section,  which  also  was  referred  to  in  the  course  of  the  argument,  is  as  follows : — 
"  And  be  it  enacted  that  if  any  person  who  shall  petition  the  said  court  for  his  or  her  discharge 
from  imprisonment  under  this  act,  shall  at  the  time  of  his  or  her  arrest  or  other  commencement  of 
soch  imprisonment,  by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  his  or  her 
possession,  order  or  disposition  any  goods  or  chattels  whereof  snch  prisoner  was  reputed  owner,  or 
whereof  he  or  she  had  taken  upon  him  or  her  the  sale,  alteration  or  disposition  as  owner,  the  same 
shall  be  deemed  to  be  the  property  of  such  prisoner  so  petitioning,  so  as  to  become  vested  in  the 
provisional  assignee  of  the  said  court,  by  the  conveyance  and  assignment  executed  in  pursuance 
of  thb  act ;  provided  that  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share  thereof, 
made  as  a  security  for  any  debt  or  debts,  either  by  way  of  mortgage  or  assignment,  duly  registered 
according  to  the  provisions  of  an  act  made  in  the  fourth  year  of  the  reigrn  of  his  present  Majesty, 
intituled  an  act  for  the  registering  of  vessels,  or  according  to  the  provisions  of  an  act  made  in  the 
sixth  year  of  his  said  Majesty's  reign,  intituled  an  act  for  the  registering  of  British  vesseb,  shall 
be  invalidated  or  affected  by  reason  of  such  possession,  order  oi  deposition  of  the  same  as  aforesaid." 
See  1st  and  2d  Vict  c  110,  secto.  56  and  57. 

Vol.  X.  41 


516  CASES  IN  CHANCERY. 

1840.— TonsUH  ▼.  Boothby. 

[*644]         *The  bill,  which  was  filed  on  the  9th  of  January,  1840,  alleged 
[*645]    that  the  defendants  pretended  that  the  'plaintiff 's  aimuities  were  not 
well  charged  upon  the  compensation  allowance  of  600/.  a  year,  and 
that  such  allowance  was  not  assignable  or  chargeable,  and  that  the  assi^- 
ments  thereof  to  the  plainti^  were  void ;  but  the  plaintiff  charged  that  the 
allowance  was  assignable  and  chargeable  in  equity,  and  that  the  plaintiff, 
under  the  assignments  to  him,  had  a  valid  and  subsisting  lien  thereon  and 
on  the  arrears  and  future  payments  thereof,  for  securing  his  two  annuities 
and  the  arrears  and  growing  payments  thereof:  that  the  allowance  was 
granted,  to  the  defendant  Browne,  as  a  compensaticm  for  the  loss  of  his  office 
of  a  cocket  writer,  and  not  in  consideration  of  any  future  serrices  to  be  per- 
formed by  him  and  that  it  had  never  been  revoked  or  determined :  that  a 
considerable  sum  of  money  was  due  and  payable  on  account  of  the  arrears 
of  the  allowance  down  to  the  6th  of  January,  1840,  and  that  260/.  had  been 
paid,  to  Sir  William  Boothby,  for  the  purpose  of  answering  such  arrears,  and 
that  the  same  sum  was  then  in  his  hands,  and  had  been  carried  by  him  to 
the  account  of  Browne's  compensation  allowance,  or  otherwise  set  apart  or 
appropriated  by  him  for  or  towards  the  payment  of  the  arrears  thereof,  and 
that  Boothby  was  a  trustee,  of  the  last  mentioned  smn,  for  the  {rfaintiff  and 
the  other  persons  entitled  thereto. 
The  bill  prayed  that  the  plaintiff  might  be  declared  to  have  a  good  equita- 
ble charge  or  lien  upon  the  compensation  allowance  and  the  arrears 
[*646]    and  growing  payments  thereof,  as  a  security  for  his  annuities  and  *tbe 
arrears  and  growing  payments  thereof;  and  that  an  account  might 
be  taken  of  the  last  mentioned  arrears  and  growing  payments,(a)  and  also  of 
the  moneys  which  had  been  received  by  the  defendants,  Asprey  and  Chart, 
on  account  of  the  compensation  allowance ;  and  that  they  might  be  charged 
therewith,  for  the  plaintiff's  benefit,  and  be  decreed  to  pay  the  same  accord- 
ingly :  that  an  ciccount  might  be  taken  of  the  moneys  then  in  Sir  William 
Boothby's  hands  for  the  purpose  of  paying  the  arrears  of  the  allowance,  and 
that  the  same  might  be  paid  to  and  divided  amongst  the  plaintiff  and  the 
other  parties  entitled  thereto,  according  to  their  respective  rights ;  and  that, 
in  the  mean  time.  Sir  William  Boothby  might  be  restrained  from  paying  over 
to  the  other  defendants  or  any  of  them,  any  moneys  then  being  in  his  hands 
or  power  on  account  of  or  for  the  purpose  of  paying  arrears  of  the  allowance ; 
and  also  any  moneys  which  should,  thereafter,  be  in  his  bands  or  power  for 
the  purpose  of  answering  the  future  payments  of  the  allowance,  and  that 
Asprey  and  Chart  might  be  restrained  from  receiving  the  allowance  or  the 
arrears  or  growing  payments  thereof,  and  from  commencing  or  prosecuting 
any  proceedings,  at  law,  for  recovering  or  compelling  payment  of  the  same 
or  in  any  manner  interfering  with  the  payment  thereof;  and  that  a  receim 
of  the  allowance  might  be  appointed. 

A  motion  was  now  made,  on  behalf  of  the  plaintiff,  for  the  receiver  and  in- 

(a)  So  in  brief. 


CASVS  iN  CHANCJ  JRY.  648 


1840.— TonstaU  v.  Boothliy. 


junctions  as  prayed  by  the  bill,  except  that  the  injunctions  were  confined,  by 
the  notice  c^  motion,  to  the  moneys  then  in  Sir  William  Boothby's  hands  or 
power. 

It  appeared,  £rom  an  affidavit  made  by  Browne,  that  the  cocket 
^w^ters  at  the  custom  house,  were  clerks  in  *the  service  of  the  Go-  [*647} 
vermnent  in  the  office  of  the  collector  of  the  customs  outwards,  and 
^wereappointedby  the  Lords  of  the  Treasury  upon  the  nomination  of  theCom- 
missioDers  of  Customs,  oitrf  might  be  disfnissed  at  the  pleasure  of  either  of 
those  boards :  that  the  Lords  of  the  Treasury  fixed  the  sum  of  600/.  a  year 
as  the  compensation  to  the  deponent  for  the  loss  of  his  office :  that  the  payment 
of  the  compensation  w€l»  entirely  under  the  control  and  direction  of  the  Com- 
missionera  of  CuatomSj  ^ho  had^  hitherto^  made  orders,  quarterly,  upon 
Sir  WUliam  Boothbyfor  payment  thereof,  and  that,  until  such  orders  were 
tnade,  neither  the  deponent,  nor  any  person  on  his  behalf,  had  any  right  to 
receive  the  allowance^  nor  had  Sir  W.  Boothby  any  right  to  pay  the  same. 

Mr.  O.  Biehards  and  Mr.  J.  H.  Palmer,  in  support  of  the  motion,  said, 
first,  that  Browne's  compensation  allowance,  although  it  was  revocable  at  the 
pleasure  of  the  Government,  was  assignable  in  equity,  and  had  been  duly  as- 
signed, to  the  plaintiff,  for  valaaUe  consideration  :  that  it  was  not,  like  mili- 
tary pay  or  half  pay,  granted  with  reference  to  future  services,  and,  therefore, 
there  was  not  the  same  ground  for  holding  it  not  to  be  assignable  as  there 
was  with  regard  to  those  payments :  Alexander  v.  The  Duke  of  Welling- 
ton,{a)  Ellis  v.  Earl  Orey,{b)  Stone  v.  Lddderdale,{c)  Secondly :  that, 
under  the  29th  section  of  the  insolvent  debtors'  act,  the  allowance  in  question 
did  not,  like  the  goods  and  chattels  oi  the  insolvent,  pass  to  his  assignees  by 
virtue  of  the  assignment  under  the  act :  that  the  Board  of  Customs  could  not 
consent  to  any  part  of  the  allowance  being  paid  to  the  assignees,  as 
the  insolvent  had  assigned  it  to  *the  plaintiff,  and  therefore  was  not  [*548] 
in  the  enjoyment  of  it  within  ibe  meaning  of  the  29tb  section  of  the 
act :  that  the  Legidature  eould  not^ve  intended  to  deprive  a  particular  as- 
signee for  value,  of  the  benefit  of  his  security,  in  favor  of  the  general  creditors 
of  the  insolvent :  that,  as  the  subjects  to  which  the  29th  section  of  the  act 
related,  were  expressly  excluded  from  the  operation  of  the  assignment  under 
the  act,  no  notice  of  the  assignment  to  the  plaintiff  was  necessary,  in  order 
to  take  the  allowance  out  of  the  operation  of  the  30th  section ;  but  if,  any 
notice  was  necessary,  the  entering  of  the  plaintifi!^s  deeds  at  the  audit-office, 
was  sufficient  to  take  the  allowance  out  of  the  order  and  disposition  of  the 
insolvent    Bum  v.  Carvalho.{d) 

Mr.  Wray,  for  Sir  W.  Boothby,  submitted  that  the  motion  ought  to  be  re- 
fused, as  the  compensation  allowance  was  payable  only  during  pleasure,  and 
therefore  was  not  assignable. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  for  Asprey  and  Chart,  said  that 
the  allowance  was  not  assignable :  that  it  was  a  mere  expectancy. — [The 

(«)  3  Rum.  Sl  Myl.  35.      (ft)  Ante,  toI.  6,  p.  314.      (c)  Aiwt  591.      {d)  Ante,  rol.  7,  p.  1  09 
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Vice-Chancellor :  Expectancies  are  assignable  in  equity .[1] — Supposing  thstt, 
the  allowance  was  assignable,  the  notice  of  the  assignment  to  the  plaintifi^ 
which  was  given  at  the  audit-office,  was  not  sufficient  to  take  it  out  of  tho 
order  and  disposition  of  the  insolvent :  for  nothing  that  is  entered  at  the  audit- 
office,  is  communicated  to  the  Commissioners  of  Customs,  to  whom  the  notice 
ought  to  have  been  given.    But  no  such  precaution  was  taken  until  after  the 
insolvent  had  been  discharged  under  the  act  -,  and  no  notice  was  ever  given. 
to  Sir  William  Boothby :  therefore,  the  allowance  remained  in  Browne^s 
[•5493    order  and  'disposition  at  the  time  of  his  insolvency ;  and  we  arc  en- 
titled to  it  under  the  orders  which  have  been  made,  by  the  Commis- 
sioners of  the  Insolvent  Debtors'  Court,  with  the  consent  of  the  Board  of 
Customs.     Clay  v.  St>  John^{a)  M*  Carthy  v.  Ooold.{b) 

The  Vice-Chancellor  : — With  regard  to  the  sums  in  the  hands  of  Sir 
W.  Boothby,  I  have  to  observe  that  this  court  has  given  effect  to  an  assign- 
ment of  even  military  full  pay,  with  respect  to  money  which  was  actually  in 
the  hands  of  the  agent  for  the  party  who  had  made  Ae  assignment :  for,  in 
Spencer  v.  Cox  ^  Drummond,{c)  an  officer  in  the  army  had  assigned  his 
pay,  to  the  plaintiff,  to  secure  an  annuity  and  had  given  notice  to  the  defend- 
ants, the  agents  of  his  regiment,  to  pay  it  over  to  the  plaintiff  The  officer 
being  abroad  on  service,  the  plaintiff  demanded  payment  of  the  arrears  of  the 
annuity  from  the  defendants:  and,  on  their  refusing,  he  filed  his  bill. 
The  defendants  proved  that  officers  in  the  army  were  at  liberty  to  take 
up  their  pay  from  the  regimental  pay-master,  and  that  the  agent  was 
answerable  over  to  him.  The  Master  of  the  Rolls,  however,  decreed  that  the 
defendants  should  pay  the  money  in  their  hands,  in  discharge  of  the  ar- 
rears of  the  annuity  ;  and  should  discharge  the  growing  payments  of  it,  out 
of  such  moneys  as  they  should  receive  on  account  of  the  assignor.  But  the 
Lord  Chancellor  varied  the  decree,  by  ordering  the  defendants  to  discharge 
the  annuity  out  of  what  should  remain  in  their  hands  after  satisfying  the  de- 
mands of  the  pay-master :  so  that  the  court  gave  the  assignee  the  be- 
[*660]  nefit  *of  his  lien  with  respect  to  the  balance  of  the  moneys  in  the 
hands  of  the  agents. 

In  my  opinion,  Sir  W.  Boothby  stands  in  the  name  situation,  with  respect 
to  the  sums  in  his  hands  which  he  has  been  directed  to  pay  to  the  insolvent, 
as  the  defendants  did  in  the  case  which  I  have  alluded  to.  And,  the  plain- 
tiff's deeds,  as  I  understand,  were  entered  at  the  audit-office :  which  appears, 
from  one  of  the  affidavits,  to  be  the  proper  mode  of  giving  notice  of  assign- 
ments of  pensions  and  compensation  allowances :  therefore,  all  the  notice  of 
the  transaction  between  the  plaintiff  and  the  defendant,  which  was  requisite, 
has  been  given. 

I  cannot  think  that  the  meaning  of  the  29th  section  of  the  insolvent  debt- 
ors' act,  is  that  a  pension  or  compensation  allowance  which  has  been  assign- 
ed, is  to  be  dealt  with  just  in  the  same  manner  as  if  there  had  been  no  as- 

(«)  9  Sim.  6l  Stn.  32.  (b)  1  Ball  &  Beat.  387.  (e)  9  Anst  535,  note. 

II]  Vide  1  Ruit.  &  M.  569  n.  1.    Phipwn  ▼.  Turner,  9  Sim.  945. 
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ai^nment,  and  that  too  in  the  absence  of  the  assignee.    I  feel,  however,  some 
delicacy  in  interfering  in  this  case,  without  having  the  Lords  of  the  Trea« 
sury  and  the  Commissioners  of  the  Customs  before  the  court :  and,  in  their 
absence,  I  cannot  make  the  order  which  is  asked,  on  this  motion  to  its  full 
extent ;  but  the  order  which  I  shall  make  is  that  Sir  W.  Boothby  be  restrain- 
ed, from  paying  over,  either  to  Asprey  or  Chart  or  to  Browne,  any  moneys  in 
his  hands  or  power  on  account  of  the  arrears  now  due  of  the  compensation 
allowance  granted  to  Browne,  unless  the  Lords  of  the  Treasury  or  the  Com- 
missioners of  Customs  shall  make  order  to  the  contrary :  and  that  Asprey  and 
Chart  be  restrained  from  commencing  or  prosecuting  any  proceed- 
ings, at  law  or  in  the  Insolvent  Debtors'  Court  or  ^elsewhere,  against    [*651] 
Sir  W.  Boothby,  for  recovering  or  compelling  payment  of  such  mo- 
neys now  in  his  hands  or  any  part  thereof  (a) 


Hammond  v.  Hall. 


1840:  aeth  and  38th  Febraary  — Water-riflrht ;  WeU. 

WheUier  the  owner  of  an  old  well,  can  prevent  his  neighbor  from  sinking  a  well  in  his  own  landf 
on  the  ground  that,  thereby,  the  supply  of  water  to  the  old  well,  will  be  drawn  offer  dimin- 
ished.    Qu, 

The  plaintiffs  were  the  trustees,  appointed  under  a  local  act  of  Parliament 
(2d  and  3d  W.  4,  c.  66,)  for  repairing  and  keeping  in  repair  the  iron  railing 
round  the  centre  or  middle  space  of  dueen's-square  in  the  parish  of  St. 
George-the-Martyr,  Middlesex,  and  for  improving  and  regulating  the  use 
and  enjoyment  of  the  garden  of  the  square,  cleaning  the  foot-pavement  and 
repairing  the  pump  and  well  in  the  square.  The  defendants  were  the 
commissioners  appointed,  under  the  same  act,  for  paving,  cleansing,  lighting, 
&c,  the  squares,  streets,  &c.  within  the  united  parishes  of  St.  Andrew,  Hol- 
bom,  above  the  Bars,  and  St.  George-the-Martyr,  and  were  empowered  to 
sink  wells  and  erect  pumps  within  the  limits  of  the  act,  for  the  purpose  of 
watering  the  squares,  streets,  &c.  within  those  limits. 

The  defendants  having,  under  the  act,  begun  to  sink  a  well  at  the  dis- 
tance of  twenty-three  yards  from  an  old  well  and  pump  situate  within  and 
close  to  the  iron  railings  round  the  garden  of  Clueen's-square,  the  bill  was 
filed  alleging  that  the  old  well  and  pump  had  been  always  repaired  at  the 
expense  of  the  inhabitants  of  the  square,  who,  at  all  times,  had  had  the  con- 
trol of  the  pump,  and  had  been  in  the  habit  of  having  the  handle  of 
it  'locked,  during  the  night,  in  order  to  prevent  the  water,  with  which  [•552] 
it  was  but  scantily  supplied,  being  exhausted ;  and  that  the  new  well 

(a)  Affirmed  by  the  Lord  Chancellor  on  the  Idth  of  May,  1840.  His  Lordship  relied,  particularly, 
npon  the  injnnction  beinjf  confined  in  the  sums  of  Sir  W.  Boothby*s  hands.  [See  farther,  Cooper  t. 
ReiUy,  3  Sim  560, 563  n.  1.] 
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was  intended  to  be  sunk  deeper  than  the  old  one,  and  would,  when  cmaple- 
ted,  draw  oflf  the  water  from  it  The  bill  prayed  for  an  injunction  to  restFun 
the  defendants  from  further  sinking  their  well,  or  doing  any  other  act  tending: 
to  diminish  the  supply  of  water  to  the  old  well. 

The  injunction  haWng  been  granted  ear  parte^  the  defendants  now  mov^ed 
to  dissolve  it.  One  of  the  affidavits  in  suppcMrt  of  the  motion,  stated  that  the 
water  in  the  new  well,  stood  five  inches  higher  than  the  water  in  the  old. 
one.(a) 

Mr.  Jaoob^  Mr.    Wigram  and  Mr.  Sharpe<f  for  the  defendants,  in  support 
of  the  motion : — The  plaintiffs  are  not  entitled  to  sustain  this  suit.    They 
have  no  ownership  or  estate  either  in  the  pump  or  in  the  soil  in  which  the 
well  is  sunk.    It  appears,  by  the  affidavits,  not  to  be  known  in  whom  the 
ownership  is.    The  plaintiffs  are  trustees  only  of  certain  naked  powers  vested 
in  them  by  the  act :  but  the  act  does  not  authorize  them  to  institute  suits  for 
protecting  the  supply  of  water  to  the  pump,  but  only  to  repair  it.    If  the 
right  claimed  by  the  bill,  is  a  public  right,  the  suit  ought  to  have  been  insti- 
tuted by  the  Attorney  General :  if  it  is  a  private  right,  the  bill  ought  to  have 
been  filed  by  some  of  the  individuals  having  that  right,  on  behalf  of  them- 
selves and  the  others. 
[•553]        "The  defendants  have,  under  the  act,  the  power  of  sinking  wells 
and  erecting  pumps  for  the  purpose  of  watering  the  squares  and 
streets  within  the  limits  of  the  act :  and,  in  exercise  of  that  power,  they  have 
dug  a  well  in  the  open  space  on  the  south  side  of  Queen's-square.    That  well 
is  already  sunk  to  its  greatest  depth,  that  is,  about  twenty-two  feet :  the  depth 
of  the  old  well  is  about  eighteen-feet.    It  is  said,  in  one  of  the  affidavits,  that 
the  new  well  will  drain  the  water  from  the  old  one ;  but  no  one  can  tell  what 
the  effect  will  be,  except  by  experience.    If,  when  the  new  pump  is  erected, 
the  commissioners  draw  off  an  excessive  quantity  of  the  water,  it  will  then 
be  time  enough  to  apply  to  this  court  to  prevent  the  commissioners  from  ma- 
king that  excessive  use  of  the  pump.    This  court  will  not  interfere  to  pre- 
vent an  act  from  being  done,  unless  it  is  manifest  that  the  act,  when  done 
will  cause  an  irreparable  injury.     Earl  of  Ripen  v.  Hohart{b)     The  owner 
of  a  pump  cannot  prevent  his  neighbor  from  erecting  a  pump  on  his  land, 
because,  it  may,  perhaps^  lessen  the  supply  of  water  to  the  other  pump.    It 
is  evident  that  there  is  no  communication  between  the  water  which  supplies 
the  old  well  and  that  which  supplies  the  new  one ;  for,  if  there  were  any 
communication,  the  water  would  not  stand  higher  in  the  new  well  then  it 
does  in  the  old  one. 

There  is  no  instance  of  an  action  being  brought  to  sustain  such  a  right  as 
is  claimed  by  this  bill,  or  of  an  injunction  being  granted,  by  this  court,  to 

(a)  A  report  b  gtvon  of  thii  ease,  bocause  a  question  was  railed  in  arguing  it,  which  was  said 
never  to  have  been  discDased  before,  namely,  whether  a  right  or  easement  could  be  claimed  with 
respect  to  whterranean  water. 

(6)  3  Myl.  k,  Keen,  169 ;  see  173,  et  seq. 
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prevent  the  infringement  of  such  a  right.    But  the  eoutts  both  of  law  and 
equitsr  will  interfere  to  sustain  and  protect  rights  of  way,  rights  to 
ruDning-  water  and  also  rights  *to  light  and  air,  so  far  as  may  be  ne-    [*654] 
cessary  for  the  preservation  of  health  or  for  the  purposes  of  trade,  but 
not  further.    A  right  of  way  or  to  running  water,  is  founded  on  acquiescence, 
w^hich.  affords  a  ground  for  presuming  a  gnnt  of  the  right    But  thtace  can 
be  no  acquiescence  with  regard  to  subterranean  water :  for  no  one,  standing 
on  the  surface,  can  tell  how  the  water  gets  to  the  well.    If  the  party  against 
irhom  the  right  is  claimed,  has  stood  by  and  seen  the  right  enjoyed  for  a 
series  of  years,  the  courts  will  presume  that  he  hais  gratited  the  right ;  but, 
if  he  could  have  no  knowledge  of  the.enjoymeht  of  the  right,  there  is  no 
gronnd  for  making  the  presumption.(a) 

Mr.  Knight  Bruee^  and  Mr.  O,  Bichards,  for  the  plaintifib : — Wherever 
the  legal  estate  in  the  centre  of  the  square,  may  have  originally  been,  it 
is  now  in  the  trustees.  TYent  v.  H[mning.{b)  ESvery  power  that  the 
owner  of  the  inheritance  could  have,  is  now  vested  in  them. 

It  has  been  suggested  that  the  only  origin  of  rights  «n  alieno  $6lo 
is  by  permissive  user :  but  that  is  not  so.    *Could  it  be  contended    [*656] 
that,  after  the  owner  of  a  mine  bad  enjoyed  a  right  of  drainage  for  a 
century,  the  owner  of  an  adjoining  mine  could  intercept  the  drainage,  so  as 
to  drown  his  neighbor's  mine  ? 

The  owner  of  land  has  a  right  to  all  water  courses  under  it,  until  some  per- 
son has  acquired  a  right  inconsistent  with  it.  That  principle  was  recognized 
in  Bcdstcn  v.  Benstedjja)  where  Lord  Ellenborough,  G.  J.  held  that  a  person 
who,  for  twenty  years,  had  had  the  uninterrupted  enjoyment  of  a  spring  of 
water,  had  acquiied  an  absolute  right  to  it. 

Mr.  Jaceby  in  reply : — In  the  case  referred  to.  Lord  Ellenborough  was  speak- 
ing with  reference  to  the  facts  before  him.  That  was  the  case  of  a  water 
course ;  and  it  was  manifest  that  the  water  came  from  the  plaintiff's  landi 
This  is  not  the  case  of  a  water  course  or  stream  of  running  water,  but  of  an 
accumulation  of  water  under  the  land ;  and,  from  whence  it  arises,  no  one 
can  tell. 

The  Tice-Chancellor  : — There  can  be  no  doiAt  that,  under  the  act  of 
Parliament,  the  commissioners  have,  prima  fade^  the  right  to  do  that  which 
they  propose  to  do;  for  the  act  expressly  authorizes  them  to  sink  wells  and 
erect  pumps,  wherever  they  may  think  proper,  within  the  district  over  which 
their  powers  extend,  for  the  purpose  of  watering  the  squares,  streets  and 

(a)  Bfr.  Sharpe  raferred  to  tho  following  paita(ra»  in  the  DigMt  of  the  Roman  Civil  Law. 
"  Marcelliu  scribit,  cam  eo,  qai  in  mo  fodiens,  Ticini  fontem  aveitit,  nihil  poMo  agi  nee  de  dolo 
aetionem  ;  et  sane  non  debet  habere,  si  non  animo  Ticino  nocendi,  sed  sunm  agram  meliorem 
fadendi,  id  fecit— L.  1,  §  13,  ff.  de  aq.  et  aq.  pi.  arc  Si  in  meo  aqua  Inumpat  qua  ex  tno  fundo 
venae  habeat ;  si  eas  venae  incideHs,  et  ob  id  desierit  ad  me  aqua  pervenire,  tu  non  Tideris  vi  feeiow, 
m  nulla  eerTitiu  mibi  eo  nomine  defaita  ftierit ;  neo  interdicto  quod  ti  ant  dam  teneriiL"— L.  21,  fS, 
de  aq.  et  aq.  {d.  arc. 

(6)  Id  Vea.  495,  and  7  East,  97.  (c)  1  Camp.  N.  P.  C.  463. 
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Other  places  within  that  district.  The  question  then  is  whether  the  trustees 
have  any  right  to  prevent  the  exercise  of  that  general  power  which  is  clearly 
given,  to  the  commissioners,  by  the  act :  and,  after  the  best  consideia* 
[*556]  tion  which  I  have  *been  able  to  bestow  upon  the  case,  I  am  inclined 
to  think  that  they  have  not  Any  opinion,  however,  that  I  can  ex- 
press upon  the  question,  is  of  but  little,  if  any,  value ;  as,  if  the  cause  is  pro- 
ceeded with,  the  point  must  be  decided  by  a  court  of  law. 

The  powers  which  the  act  gives  to  the  trustees  to  be  appointed  under  it, 
do  not,  as  1  imderstand,  extend  to  the  whole  of  the  spaces  included  within 
the  houses  of  the  squares  in  the  district  to  which  the  act  relates ;  but  are  con- 
fined, principally  at  least,  to  the  gardens  of  those  squares  and  the  iron  railings 
round  them.    The  trustees,  however,  are  empowered  to  cleanse  the  foot  pave- 
ments of  the  squares  and  to  repair  the  pumps  and  wells  therein.    But,  in  my 
opinion,  it  would  be  a  very  forced  construction  of  the  act,  to  say  that  the  power 
to  repair  the  pumps  and  wells,  was  an  authority  which  was  intended  to  con- 
travene the  general  power,  given  to  the  commissioners,  to  make  pumps  and 
wells  for  the  purpose  of  watering  the  squares  and  streets^  within  their  district. 
The  powers  given  to  the  trustees  seems  to  me  to  have  reference  to  the  comfort 
and  enjoyment  of  the  inhabitants  of  the  squares  ;  but  the  powers  vested  in 
the  commissioners  seem  to  be  intended  for  the  benefit  of  the  public  at  large: 
therefore,  it  is  but  reasonable  to  suppose  that  the  former  were  not  intended  to 
control  or  interfere  with  the  latter.    Supposing  then  the  opinion  which  I  have 
formed  upon  this  part  of  the  case,  to  be  correct,  the  consequence  is  that  the 
trustees  have  no  right  to  ask  the  court  to  restrain  the  commissioners  from 
doing  the  act  which  forms  the  subject  of  the  present  suit. 

It  may,  however,  be  said  that,  although  my  opinion  is  unfavorable 
[*557J  to  the  right  claimed  by  tlie  plaintifis,  yet,  *as  the  question  whether 
they  have  that  right  or  not,  is  a  legal  one,  I  ought  to  restrain  the  de- 
fendants from  doing  the  act  complained  of,  until  that  question  has  been  de- 
cided in  a  court  of  law.  It  a]^>ears,  however,  that  the  two  wells  are  at  the 
distance  of  twenty-three  yards  from  each  other ;  and  that  the  level  of  the 
water  in  the  new  well,  is  higher  than  the  level  of  the  water  in  the  old  one ; 
which  shows  that  the  water,  if  it  flows  at  all,  would  flow  from  the  new  well 
to  the  old  one ;  so  that  an  injury  would  be  done  to  the  old  well,  if  the  supply 
of  water  to  it  from  the  new  one,  were  to  be  intercepted.  There  is,  however 
no  evidence  at  all  that  the  wells  are  supplied  by  a  stream  of  flowing  water, 
or  in  what  other  manner  they  are  supplied :  but  there  is  evidence  to  show 
that  the  one  cannot  be  supplied  from  the  other ;  because,  it  has  been  sworn 
that  the  water  in  each  of  them  does  not  stand  at  the  same  level.  There  is 
therefore,  quite  sufficient  evidence  to  warrant  me  in  believing  that  there  wilj 
be  no  danger  in  dissolving  this  injunction.  As  however  the  plaintifl^  may 
wish  to  carry  the  matter  further,  I  shall  leave  them  at  liberty  to  bring  such 
action  or  actions  as  they  may  be  advised  :  and,  when  they  have  established 
their  right  at  law,  they  may  apply  to  this  court  to  revive  the  injunction,  (a) 

(a)  See  29  Vin.  Ab.  p.  538,  Water  coune,  C.  9.    Priekman  y.  Tripp,  Skin.  389  i  S.  C.  Comb' 
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•WORTHINGTON  V.  ReMNANT.  [*5B8] 

1840 :  7Ui  March.— Certiorari ;  Pnetice ;  Court  of  Common  Pleas  at  Lancaster. 
A  certiorari  issaed  out  of  the  Court  of  Chancery,  on  an  order  made  by  a  Judge  at  common  law,  is 
irregular. 

The  Court  of  Chancery  has  issued  a  certiorari  to  the  Court  of  Common  Pleas  at  Lancaster. 

Thb  plaintiff  having  brought  an  action  of  replevin^  against  the  defendant, 
founded  on  a  distress  for  the  rent  of  an  inn,  at  Ulverston  in  Lancashire,  held 
by  the  defendant  as  his  tenant,  the  defendant  caused  the  proceedings  in  the 
action  to  be  removed,  from  the  County  Court,  into  the  Court  of  Common 
Pleas  at  Lancaster,  and  then,  under  an  order  made,  by  Mr.  Justice  Colton, 
on  an  ex  parte  application,  obtained  a  writ  of  certiorari,  from  the  High  Court 
of  Chancery,  for  removing  the  cause  into  the  Court  of  Common  Pleas  at 
Westminster. 

A  motion  was  now  made,  on  the  plaintiffs  behalf,  that  the  certiorari  might 
be  quashed ;  and  that  the  record  in  the  cause  might  be  sent  back  to  the  Court 
of  Common  Pleas  at  Lancaster,  to  be  proceeded  with  according  to  law ;  or 
that  a  writ  of  procedendo  might  issue  to  enable  that  court  to  proceed  in  the 
cause  according  to  law ;  and  that  the  record,  together  with  the  last  mentioned 
writ  might  be  sent  back,  to  that  court,  for  that  purpose  ;  and  that  the  defend- 
ant might  pay,  to  the  plaintiff,  the  costs  of  the  motion. 

Mr.  RomiUfff  in  support  of  the  motion : — The  Courts  of  the  county  palatine 
of  Lancaster,  are  not  inferior  courts,  but  have  a  co-ordinate  jurisdiction  with 
the  courts  at  Westminster ;  and  there  is  no  case  in  which  a  certiorari  has 
issued  to  those  courts.  In  Zifik  v.  Langton,{a)  Lord  Mansfield  says  that 
the  Court  of  King's  Bench  may,  in  a  case  which  calls  strongly  for 
•a  trial  at  bar,  grant  a  certiorari  to  remove  proceedings  from  a  coun-  [•SSS] 
ty  palatine :  but  that  is  merely  a  dictum ;  and,  moreover,  this  is  not  a 
case  which  calls  for  a  trial  at  bar. 

Secondly :  neither  Mr.  Justice  Coltman  nor  any  other  Judge  of  the  courts 

231 ;  1  Com.  Dig.  306.  Action  on  the  Case  (C ) :  2  Williams*  Saunders,  175,  note  2  ;  Cooper  t.  Bor- 
der, 3  Taunt.  99.  [2  Story's  Eq.  §  927.  Where  a  bill  in  equity  chargfed  the  defendant  with  digg- 
ing and  sinking  a  deep  well  and  fountain,  and  thereby  occasioning  a  diversion  of  the  water  from 
a  certain  spring  and  water  course  on  the  meadow  land  of  the  plaintiff,  so  as  to  render  the  same  dry 
during  a  portion  of  the  year,  and  prayed  for  an  injunction  and  relief  therefrom  ;  and  the  answer 
denied  the  facts  stated  in  the  faill»  alleging,  that  the  diminution  of  the  water  was  occasioned  by 
ether  and  natural  causes ;  it  was  held,  that  if  the  facts  were  as  alleged  in  the  bill,  the  plaintiff  was 
entitled  to  the  relief  sought.  But,  in  considereration  of  the  contradictory  nature  of  a  great  mass 
of  testimony,  relating  merely  to  the  matter  of  fact,  and  dependent  upon  the  credibility  of  the  wit- 
nesMs,  the  court  proposed,  that  the  following  questions  should  be  submitted  to  a  jury,  to  aid  in  its 
dedsien.  1st.  Whether  there  was  any  such  divenionof  the  water  as  that  alleged  in  the  bill.  2d.  If 
so,  what  damages  have  been  sustained  thereby.  3d.  What  is  the  permanent  diminution  or  loss  in 
value  of  the  plsintiff's  meadow  land,  occasioned  thereby.  Dexter  v.  The  Providence  Aqueduct 
Company,  1  Story's  Rep.  387.] 
<a)  Dong.  749. 
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of  common  law,  could  have  any  power  to  order  a  certiorari  to  issoe  out^f 
thiscourt«  Indeed,  in  Edwards  v,  BowenJ^ci)  LordEldon  intimates  that 
even  the  Yice-Chancellor  has  no  authority  to  direct  a  certiorari  to  issue  out 
of  this  court. 

Thirdly :  the  certiorari  in  this  case,  was  granted  on  an  er  parte  applica- 
tion, and  without  any  sufficient  ground  being  laid  for  it.    Jdnea  v.  Dame9^{b) 
Williams  v.  rAom<w,(c)  Pierce  v.  Thofnae.{d) 

Mr.  Knight  Brucoy  for  the  plaintiff: — ^There  is  no  court,  either  in  Eng* 
land  or  Wales,  to  which  either  this  court  or  the  Court  of  King's  Bench  has 
not  the  power  of  issuing  a  certiorari.  It  appears,  from  some  of  the  cases 
that  have  been  referred  to,  that  this  court  has  the  power  to  issue  the  writ  to 
the  Courts  of  Great  Sessions  in  Wales.  Upon  what  principle  can  there  be 
any  distinction  between  those  courts  and  the  courts  of  the  county  palatine 
of  Lancaster  ?  It  did  not  occur  to  any  of  the  learned  counsel  who  argued 
the  case  of  Zink  v.  Langton^  to  question  the  power  of  the  courts  at  West- 
minster to  issue  the  writ  to  the  courts  of  the  county  palatine. 

In  replevin,  the  defendant  is,  substantially,  the  plaintiff;  and  the 
[*560]    [title  to  the  freehold,  will  of  necessity,  *come  in  question :  therefore, 
there  were  sufficient  grounds  for  granting  the  writ. 

The  Vice-chancellor  2-^1  have  been  informed,  by  Mr.  Hubert,  the 
clerk  of  the  petty  bag,  that  there  is  no  single  instance  in  which  a  writ  <3i  cer- 
tiorari has  issued,  from  this  court,  to  the  Court  of  Common  Pleas  at  Lan- 
ca8ter,(e)  and  that  he  so  told  the  party  in  this  case  when  he  applied  for  the 
writ ;  but  notwithstanding,  he  chose  to  take  it  on  his  own  responsibility. 

Supposing,  however,  that  this  court  has  jurisdiction  to  direct  the  writ  to 
issue  to  the  Court  of  Common  Pleas  at  Jjancaster ;  I  think  that,  according  to 
the  view  taken,  by  Lord  Eldon,  in  Pierce  t.  TTiomas^  an  application  for  it 
ought  to  be  made  to  this  court :  for,  in  that  case,  a  certiorari  had  issued  as 
of  course,  without  any  affidavit  or  application  to  the  court  \  and  on  an 
application  being  *made  to  quashit  on  thosegrounds,  his  Lordship  held  [*561] 
that  the  objections  taken  were  fatal,  and  that  the  writ  must  be  quash- 
ed :  and  when  we  see  that,  in  Edwards  v.  Boweuy  the  same  leanied  Judge 
doubts  whether  the  Vice-chancellor  has  jurisdiction  to  order  the  writ  to  issue, 
it  is  quite  manifest  that  it  cannot  be  issued  without  any  order  of  the  court  at  alU 

(a)  2  Rom.  153.         (5)  1  Barn,  k,  Ores.  143.         {e)  Do«g.  751,  note.         <4  Jae.  54. 

(e)  This  infonnatton  appean  not  to  be  oonect ;  for,  on  the  ISlh  of  Joly,  1892,  the  Loid  CImu- 
ceUor  ordered  the  writ  to  itsae,  to  the  Court  of  Common  Pleas  at  Lancaster,  on  an  ap|ilioation 
made  by  the  defendants  in  an  action  for  (alse  imprisonment.  The  appUcatkni  seems  to  hare  been 
made  tx  parte,  supported  by  affidaTit  The  grounds  of  it  were  that  a  material  witne«,  beiuf  out 
of  the  jttriftdlction  of  the  local  court,  could  not  be  compelled  to  attend  ai  the  trial  of  the  action, 
and  that  many  material  and  legal  questions  were  likely  to  arise  at  the  trial,  in  dimtmmmmg  a  bank- 
ruptcy of  which  the  defendants  were  the  commisBioneri,  and,  in  that  character,  had  committed 
the  plaintiff  for  not  answering  questions  propounded  to  him  on  his  examination-  In  re  AtihesrCA, 
Reg.  Ub.  A.  1821,  fol.  1800. 

A  9ubpoena  ad  tettificandum  issued  out  of  the  Common  Pleas  at  Lancaster,  may  now  be  efiec- 
tually  senred  in  any  part  of  England  and  Wales.    See  4  and  5  W.  4,  c.  62,  s.  29. 
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''  Whereas  Mr.  RomiUpt  ikT  ooiuuiel  for  the  said  M.  WorthingtoOf  this  day 
moved,  &c.^  tce^  this  court  doth  order  that  the  said  writ  of  certiorari  be  su- 
perseded, and  the  proceedings  taken  off  the  file  of  this  court :  and  it  is  ordered 
that  a  writ  o{  procedendo  do  issue  to  Her  Majesty's  Court  of  Common  Fleas 
for  the  county  palatine  of  Lancaster :  and  it  is  ordered  that  the  defendant, 
F.  W.  fiemnant,  do  pay,  to  the  plaintifl^  his  costs  incurred  by  issuing  th0 
said  writ  of  certiorari^  such  costs  to  be  taxed  by  the  Master  in  rotation,'^ 


*R.  T.  PfiRKiN  V.  Thomas  Stafford.    R.  T.  Perkin  v.  Wil-    [•662J 
LiAM  Stafford,  Mart  Ann  Stafford  and  Thomas  Staf- 
ford. 

1841 ;  4tb  December. — Moitfafer  And  mortgagee ;  Deeree ;  Foredorara ;  Diidaiaier. 
If  eoine  of  the  defendants  in  a  foreclosure  tait  diaelaim,  the  court  will  decree  them  to  be  foreclosed, 
and  not  simply  dismiss  the  bill  as  agdinat  them. 

The  original  bill  was  filed,  by  the  personal  representative  of  the  mort- 
gagee against  the  mortgagor,  to  foreclose  a  mortgage,  for  600  years,  of  cer- 
tain tenements  in  the  borough  of  Southwarlc  The  defendant  appeared  to 
the  bill,  but  died,  before  he  had  answered  it,  having  devised  the  mortgaged 
premises  to  William  StaflTord  in  fee,  in  trust  for  his  widow,  Mary  Ann  Staf- 
ford, and  appointed  them  executor  and  executrix  of  his  will.  The  plaintiff, 
thereupon,  filed  a  bill  of  revivor  and  supplement  against  William  Stafford, 
Mary  Ann  Stafford  and  Thomas  Stafford,  the  younger  ;  (the  testator's  heir ;) 
and  they  put  in  a  joint  and  several  answer,  admitting  the  plaintiff ^s  title  and 
the  will,  but  disclaiming,  on  the  part  of  the  widow  and  heir,  any  interest  in 
the  mortgaged  premises  or  the  equity  of  redemption  thereof. 

Mr.  Oirdlestane^  tot  the  {Jaintifl^  contended  that  a  decree  of  foreclosure 
ought  to  be  made  against  the  two  defendants  who  had  disclaimed,  as  well  as 
against  the  other  defendant.  He  referred  to  2  Daniell's  Prac.  236,  236,  and 
also  to  Collins  v.  Shirley jia)  and  Ablett  v.  Edwards.{b) 

*Hr.    WakeJUldf  for  the  defendants,  contended  that  a  decree  of    [*563] 
foreclosure  ought  not  to  be  made  against  the  defendants  who  bad 
disclaimed,  but  that  the  bill  ought  to  be  dismissed,  as  against  them,  with 
costs. 

(a)  1  Rum.  &  Myl.  638  ;  Reg.  Lib.  A.  1839,  fol.  9336. 

(6)  Not  reported.  Rolli,  8d  June,  1840.  Tbe  decree  in  CoIUiu  v.  SkirUy,  After  reciting  that 
two  of  the  defendante  bad  diedaimed  any  intereet  in  the  mortgaged  premiees,  decreed  that  they 
gfaonld  1m  foredoeed.  It  then  directed  an  account  of  the  principal  and  interest  due  on  the  mort- 
gage, &c.,  and  decreed  that,  on  non-pajrment,  by  the  defendant  who  had  not  disclaimed,  of  the 
amount  found  due  and  of  the  plaintiff's  costs,  within  the  usual  time,  that  defendant  should  be 
foreclosed. 

The  decree  in  AbUtt  ▼.  Edwards,  recited  and  decreed  in  like  manner,  except  that  it  ordered  the 
plaintiff  to  pay  the  disclaiming  defendant's  costs,  and  add  them  to  tha  mortgage  debt 
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The  Yice-Chancellor  held  that  the  plaintiff  was  entitled  to  have  a 
of  foreclosure  made  against  the  defendants  who  had  disclaimed,  as  it  was  of 
of  essential  importance  to  his  title. 

The  minutes  of  the  decree,  after  reciting  that  the  widow  and  heir  had,  by  tbeir 
answer,  disclaimed  all  interest  in  the  premises,  proceeded  to  foreclose  them : 
and  then  directed  an  account  to  be  taken  of  the  principal  and  interest  due  on. 
the  mortgage,  &c.,  and  decreed  that,  on  non-payment  thereof  and  of  the  plain- 
tiff's costs  within  the  usual  time,  William  Stafford  should  be  foreclosed.flj 


[•664]  •Emery  r.  Newson. 

1841 ;  lOth  and  lltb  December. — New  orden  of  Aogoit,  1841 ;  Pkmetice ;  Construction ;  Infent 

defendant. 
The  3l8t  order  of  August,  1841,  does  not  apply  to  the  case  of  an  infant  defendant. 

Mr.  Jeremt  appled  for  leave  to  proceed,  against  an  infant  defendant,  in 
the  manner  pointed  out  by  the  2lst  order  of  the  26th  August,  183i.f2J 

The  Vice-Chancellor  was  of  opinion  that  the  order  did  not  apply  to  the 
case  of  an  infant  defendant :  and,  on  the  following  day,  his  Honor  said  that 
he  had  ascertained  that  the  Master  of  the  Rolls,  the  Yice-Chancellor  Wigram 
and  a  learned  counsel,  were  of  the  same  opinion. 

[1]  As  to  the  right  of  a  party  who  disclaims,  to  haye  the  blU  dtsmlssed  as  to  hfan,  with  costs, 
see  CoUin$  ▼.  Shirley,  1  Rnss.  &  M.  638,  and  n.  1  and  3,  ibid.  When  a  defendant  most  answer 
fnUy,  notwithstanding  a  disclaimer,  see  OUutingUm  ▼.  ThwuUes,  9  Rusl  458,  4S3,  n.  1.  OraUm 
T.  Coape,  9  Sim.  93.  S.  C.  3  Myl.  &  Cr.  638,  and  ibid.  644,  n.  L  AvIdbsMM  t.  Reed,  I 
Hoii:  Ch.  Rep.  317.  Where  a  defendant  in  a  foreclosure  suit  who  had  filed  an  answer  and  dii- 
daimer  in  ignorance  of  her  rights  to  the  equity  of  redemption,  applied  after  a  decree  to  account 
for  liberty  to  withdraw  the  disdaiiper,  and  amend  the  answer,  or  to  file  a  supplemental  answer, 
stating  her  claims  to  the  equity  of  redemption,  the  court  refiised  the  order  without  piejndiee  to  any 
application  which  the  defendant  might  make  after  satisfaction  of  the  plaintiff's  demand  under  the 
decree.  OUnny  ▼.  Murdoch,  1  Flan.  Sl  Kel.  977.  Where  a  defendant  disclaimed  all  ialeiest, 
and  then  proceeded  to  answer  the  bill  in  detail,  he  can  in  no  case  haye  more  costo  than  upon  % 
disclaimer,  or  what  is  necessary  to  show  that  he  had  parted  with  the  interest  once  held  by  him. 
Hutehinsan  ▼.  Reed,  ubi  sup. 

[2]  For  this  order,  see  Cr.  &  Ph.  373. 
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Clouoh  V,  UixoN.  Collins  v.  Bond.  Collins  v.  Collins. 

1841 ;  14th  and  15th  December. — Adoainittrator ;  Parties. ' 

JL  bill  was  filed,  by  a  residuary  legratee,  against  A.  and  B.,  the  administrators  of  the  deceased's 
efiects,  for  an  account  of  the  assets  received  by  them.  A.  died  without  having  appeared  to  the 
bill ;  and  C.  obtained  letters  of  administration  of  his  goods,  limited  for  the  purpose  only  to  attend, 
supply,  substantiate  and  confirm  the  proceedings  in  the  suit,  until  a  final  decree  should  be  made 
and  executed ;  and  C.  was  brought  before  the  court,  by  a  supplemental  bill.  Held  that,  owing 
to  the  limited  nature  of  those  letters  of  administration,  an  account  of  A's  receipts  could  not  be 
taken  ;  but  that  a  general  administrator  to  A.  mast  be  brought  before  the  court. 

The  hearing  of  the  original  cause,  is  reported  ante,  vol.  8,  p.  694.  The 
decree  then  made  was  affirmed,  by  the  Lord  Chancellor,  3  Myl.  &  Craig,  p. 
490.  It  was  afterwards  discovered  that  Mrs.  Clough  had  died,  in  India,  be- 
fore the  original  cause  was  heard :  and,  consequently,  the  decree  was  nuga- 
tory.[l] 

•On  the  10th  of  May,  1839,  letters  of  administration  to  Mrs.  Qough,  {*565\ 
were  granted  to  C.  W.  Collins,  for  the  use  and  benefit  of  Mr.  Clough 
who  was  resident  in  India.  In  March,  1841,  W.  C.  Collins  died  ;  and,  on  the 
ISth  of  May  following,  letters  of  administration  to  Mrs.  Clough,  were  granted 
to  Caleb  Collins  and  Anne  Elizabeth  Collins,  for  the  use  and  benefit  of  Mr. 
Clough. 

On  the  21st  of  July,  1841,  Caleb  Collins  and  Anne  Elizabeth  Collins  filed 
a  bill  of  revivor  against  Mrs.  Bond  and  the  personal  representatives  of  her 
late  husband,  John  Bond ;  alleging  that  the  piaintlfis,  as  the  personal  repre- 
sentatives of  Mrs.  Clough,  were  entitled  to  what  might  be  recovered,  in  the 
original  suit,  in  respect  of  Mrs.  Clough's  share  of  the  undisposed  of  residue  of 
Ann  Dixon's  estate,  and  also  to  revive  that  suit,  which  had  become  abated 
by  Mrs.  Clough's  death  ;  and  praying  that  the  suit  might  be  revived  against 
Mrs.  Bond,  and  the  personal  representatives  of  John  Bond.  On  the  10th  of 
August,  1841,  the  suit  was  revived  accordingly. 

In  August,  1841,  Caleb  Collins  and  Ann  Elizabeth  Collins  filed  a  bill  of 
supplement,  alleging  that  Thomas  Reup  Dixon,  as  had  been  lately  discover- 
ed, died  in  1838,  without  having  appeared  to  the  original  bill,  and  that,  on 
the  10th  of  July,  1841,  letters  of  administration  of  his  goods,  chattels  and 
credits,  limited  for.  the  purpose  only  of  the  proceedings  had  and  to  be  had  in 
the  original  suit  and  in  any  other  suit  for  the  same  purpose,  until  a  final  de  - 
cree  therein  and  complete  execution  thereof,  were  grant^,  by  the  Prerogative 
Court  of  Ae  Archbishop  of  Canterbury,  to  Mary  Collins ;  and  praying  that 
Mary  Collins  might  answer  the  supplemental  matter,  and  that  the 
plaintifiEs  might  *have  the  benefit  of  the  original  suit  and  the  pro-    [*666] 

[11  A  decree  or  order  may  be  entered  nunc  fto  iwnt^  where  the  cauie  has  abated  by  the  death 
of  a  party  after  atgnment,  and  before  a  decision  thereon.     Vraom  t.  IHttnat,  5  Taige,  528.    Brad- 
ley  T.  Root,  id.  S43.     Quaekenhuoh  t.  Leonard,  9  Paige,  351.    Rogers  v.  Patereon,  4  Paige,  409 
Tkomaom  ▼.  DudUy,  3  Edw.  Ch.  Rep.  137. 
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ceedings  therein,  against  her,  as  the  personal  representative  of  Thomas  Renp 
Dixon,  in  like  manner  as  if  he  had  appeared  to  and  answered  the  original 
bill ;  and,  if  necessary,  that  the  usual  accounts  might  be  taken  of  Dixon's 
personal  estate,  and  that  the  same  might  be  apjdied  in  a  due  course  of  ad- 
ministration, and  in  or  towards  payment  of  what  was  or  might  be  found  due 
to  the  plaintiiSs  as  Mrs.  Clough's  personal  representatives. 

The  original  and  supi^emental  causes  now  came  on  to  be  heard.    Copies  of 
the  decree  made  on  the  original  hearing,  and  of  the  letters  of  administration 
granted  to  Mary  Collins,  were  produced.    By  the  decree,  it  was  referred,  to 
the  Master,  to  take  an  account  of  the  personal  estate  of  Ann  Dixon,  not  spe- 
cifically bequeathed  come  t3  the  hands  of  Mrs.  Bond,  Thomas  Reup  Dixon, 
and  the  late  John  Bond ;  and  it  was  ordered  that  what,  on  taking  the  account 
should  appear  to  have  come  to  Mrs.  Bond's  hands  since  Jchn  Bond's  death, 
or  to  Dixon's  hands,  should  be  answered  by  them  respectively ;  and  that 
what  should  appear  to  have  come  to  John  Bond's  hands,  shotdd  be  answered 
by  the  other  ddendants,  his  executors,  they  admitting  assets ;  and,  that  the 
Master  should  take  an  account  of  Ann  Dixon's  debts,  funeral  and  testamen- 
tary expenses,  &^.,  and  that  her  personal  estate  not  specifically  bequeathed 
should  be  applied  in  payment  of  her  debts,  &c.,  in  a  due  course  of  adminis- 
tration :  and  that  the  Master  should  ascertain  the  amount  of  the  clear  residue 
of  her  personal  estate  and  of  Mrs.  Clough's  share  therein  ;  and  should  inquire 
and  state  whether  any  and  what  part  of  such  share  had  been  paid  or  satisfied, 
and  by  what  means ;  and  that  Bond's  executors,  they  admitting  assets, 
["^567]    "should  be  personally  charged  with  the  sum  of  1348/.,  admitted,  in 
their  answer,  to  have  been  drawn  out  of  Child's  bank  by  Dixon, 
with  interest  at  four  per  cent. ;  and  it  was  declared  that  the  sum  of  9S8L  and 
interest  after  the  rate  aforesaid,  part  of  the  1348/.  formed  the  share  or  part  of 
the  share  of  Mrs.  Clough,  &c.  6cc. 

The  letters  of  administration  granted  to  Mary  Collins,  recited  the  bill  in 
the  original  suit,  and  that  it  was  MegeA  that  Thomas  Reup  Dixon  was  late 
of  Boulogne  in  France,  and  died  on  the  first  of  March,  1838,  having,  at  the 
time  of  his  decease,  goods^  chattels  and  credits^  in  divers  c/ioce^e^  within  the 
province  of  Canterbury,  sufficient  to  found  the  jurisdiction  of  the  Prerogative 
Court,  and  having  made  his  wUU  and  thereof  appmnted  his  mfe^  Eliza 
Dixon,  sole  executrix  and  universal  legcUee,  who  had  not  then  proved  the 
will  in  the  Prerogative  Court :  and  that  it  was  further  alleged  that  Mrs. 
Clough  was  dead,  and  that  Caleb  Collins  and  Anne  Elizabeth  Collins,  as  the 
administrators  of  her  estate  and  eflbcts,  intended  to  file  their  bill  of  revivor  in 
the  suit  of  Clotigh  v.  Dixon ;  but  were  unable  to  do  so,  with  effect,  for  want 
of  a  representative  of  Thomas  Reup  Dixon  to  be  made  a  party  thereto :  and 
that  it  was  further  alleged  that  the  surrogate  therein  named  had,  on  the  pe- 
tition of  Caleb  Cotlins  and  Anne  Elizabeth  Collins,  decreed  letters  of  admin' 
istration  of  the  goods,  chattels  and  credits  of  Thomas  Reup  Dixon,  limited  as 
after  mentioned,  to  be  granted  to  Mary  Collins,  as  a  person  for  that  purpose 
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named  by  and  on  behalf  of  Caleb  Collins  and  Anne  Elizabeth  Collins,  Eliza 
DijcoQ  having  consented  thereto.    The  letters  of  administration  Chen  proceed* 
ed  thiis :  "  We  do,  therefore,  by  these  presents  grant  full  power  and 
authority  to  you  *the  said  Mary  Collins,  to  administer  and  faithfully    [*568] 
dispose  of  the  goods,  chattels  and  credits  of  the  said  Thomas  Beup 
Ducon,  limited  for  the  purpose  only  to  attend^  supply^  substantiate  and  con- 
fimh  the  proceedings  which  shall  have  been  had  or  may^  ai  any  time  here- 
after ^  be  had  in  the  aforesaid  cause  or  suit'tMbout  to  be  revived  in  the  High 
Cottrt  of  Chancery i  or  in  any  other  cause  or  snit  which  may,  hereafter,  be 
commenced  in  the  same  or  any  other  court,  between  the  aforesaid  or  any 
other  parties,  touching  md  cc  ncerning  the  said  premises,  and  until  a  final 
decree  shall  be  had  and  made  therein,  and  the  said  decree  carried  into  execu- 
tion, and  the  execution  thereof  fully  completed,  but  no  further  or  otherwise." 
The  letters  of  administration  then  constituted  Mary  Collins,  administratrix 
of  the  goods,  chattels  and  credits  of  T.  R.  Dixon,  limited  for  the  purpose  be 
fore  expressed. 

Mr.  Whitniarsh,  sen.,  Mr.  GHrdlestone^  and  Mr.  Whitmarshf  jun.  for  the 
defendants,  Mrs.  Bond  and  her  late  husband's  executors,  said  Uiat  the  letters 
of  administration  to  T.  R.  Dixon,  whidi  had  been  granted  to  Mary  CoUins, 
did  not  enable  her  to  receive  and  deal  with  his  assets :  that  the  parties  for 
whom  they  appeared,  were  entitled  to  have  Dixon's  assets  first  applied  to 
make  good  the  sum  which  he  had  drawn  out  of  Child's  bank ;  but  that 
could  not  be  done  unless  a  general  representative  of  Dixon,  who  was  ttie  de- 
linquent party,  was  a  party  to  the  suit. 

Mr.  Richards  and  Mr.  WalkeTf  for  the  plaintiffs,  said  that  the  limited  let- 
ters of  administration  which  had  been  granted  to  Mary  Collins,  were  amply 
sufficient  for  the  purpose  of  which  Dixon's  estate  was  required  to 
*be  represented  in  the  suit :  for  that  no  relief  was  prayed,  by  the  origi-  [*669] 
nal  bill,  against  INxon  :(a)  that  the  object  of  the  suit  was  to  make 
Bond's  estate  answerable  for  the  sum  which  ha&  been  drawn  out  of  the  bank : 
that,  where  a  suit  was  instituted  for  the  purpose  of  making  one  c^  two 
trustees  responsible  for  a  breach  of  trust,  the  only  purpose  f<H:  which  the 
other  trusts  was  made  a  party  to  the  suit,  was  that  be  might  attend  the 
taking  of  the  accounts  in  the  Master's  oSce ;  which  he  was  entitled  to  do, 
as  his  co-trustee  might  institute  a  suit  against  him  for  contribution. 


(a)  The  origtnal  bBI  ptmjtd  for  an  acoomit  ^f  Ana  Dizoa's  Ml«te  pomomed  by  T.  R.  Dixon,  Mr. 
and  Mj>.  Bond,  and  the  ezecuten  of  Mr.  Bond,  and  of  bar  funeral  and  teataoientary  expenaes  and 
debts ;  and  that  the  clear  residae  of  her  eatate,  and  Mrs.  Clough's  ihare  therein,  might  be  ascer- 
tained ;  and  that  Mrs.  Bond  and  her  late  hnBband*s  estate,  might  be  declared  to  be  liable  for  Che 
moneys  which  had  been  paid  into  Child's  bank,  and  drawn  oat  by  Dixon,  with  interest  thereon ; 
and  that  Mm.  Bond  and  her  late  hnaband's  executon,  mighi  be  decreed  to  pay  what  should  be 
foond  doe  fiem  them  on  taking  the  befere  mentioned  accounts :  aad»  if  Bond's  executors  should  not 
admit  assets,  that  the  usual  accounts  mijbt  be  taken  of  his  estate  ;  and  that  Mrs.  Clough's  share 
of  Ann  Dixon's  residuary  estate  might  be  ptid  to  her  and  her  husband. 
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Mr.  Rolij  for  Mary  Collins,  was  about  to  argue  against  the  ol]3ectioD  laised 
by  the  defendant's  counsel ;  but, 

The  Yice-Chancellor  said  that  he  could  not  be  heard  for  that  purpose,  as 
the  objection  which  had  been  raised,  affected  the  plaintiffs  only.    His  Honor 
added  that  he  could  not  dispose  of  the  objection,  until  he  had  heaid  whai  de- 
cree the  plaintiffs  intended  to  ask  for. 
[*570]        *Mr.  Richards : — We  ask  for  a  decree  in  the  same  terms  as  the 
original  decree. 

Mi.  Whitmarsh : — The  original  bill  prays  that  T.  R.  Dixon,  as  well  as 
the  other  defendants,  may  account  for  Ann  Dixon's  estate ;  and  the  suj^e* 
mental  bill  asks  for  an  account  of  T.  R.  Dixon's  estate.  How  can  those  ac- 
counts be  taken  without  having  his  general  personal  representative  before  the 
court? 

Mr.  Richards : — ^If  we  are  not  entitled  to  a  decree  to  the  extent  which  we 
ask,  we  are  willing  to  waive  the  accoimt  against  T.  R.  Dixon. 

Mr.  Girdlestone: — The  suit  is  not  confined  to  the  sum  abstracted  from 
Child's  bank.  The  original  bill  states  that  T.  R.  Dixon  and  Mr.  and  Mrs. 
Bond  possessed  assets  of  Ann  Dixon  to  the  amount  of  20,0002.;  and  then  it 
prays  for  a  general  account  and  for  a  general  administration  of  her  estate.  Is 
it  then  possible  to  sustain  this  suit  as  against  Mrs.  Bond  and  her  late  hus- 
band's executors,  without  having  a  complete  personal  representative  of  T.  R. 
Dixon  before  the  court?  Dixon  died  without  having  even  appeared  to  the 
original  bill ;  therefore,  so  far  as  the  purposes  of  the  suit  are  concerned,  he 
may  be  fairly  considered  to  have  been  dead  at  the  time  when  that  bill  was 
filed.  The  question  then  is,  if  he  had  been  dead  wh^  the  original  bill  was 
filed  could  this  decree  have  been  made,  with  this  limited  administratrix 
before  the  court.  It  is  perfectly  manifest  that  the  decree  could  not 
[*571]  *have  been  made,  without  a  full  administrator  to  Dixon  being  a  party 
to  the  suit.  The  letters  of  administration  to  him  which  have  been 
granted,  show  that  he  left  goods  and  chattels  in  divers  dioceses,  and  that  he 
made  a  will  and  appointed  his  wife  executrix :  but  those  letters  of  adminis- 
tration, give  his  administratrix  no  power  either  to  receive  or  apply  his  assets, 
or  to  bind  them  by  any  admission  in  her  answer :  nor,  as  the  suit  is  now  con- 
stituted, can  any  decree  or  report  be  made,  which  will  have  the  effect  of  bind- 
ing his  assets.  The  plaintiffs  have  no  right  to  waive  the  accounts  prayed 
against  Dixon  and  his  estate ;  for  my  clients  have  a  right  to  have  those 
accounts  taken,  and  a  decree  made  which  will  have  the  effect  of  binding  his 
assets.  But  the  court  can  do  neither  of  those  things,  except  in  the  presence 
of  a  person  who  fully  represents  those  assetp.  It  can  not  declare  the  liability 
of  Bond's  estate,  in  the  absence  of  a  full  administrator  to  Dixon  :  for  it  is  one 
of  the  best  established  principles  of  a  court  of  equity,  to  do  complete  justice 
and  prevent  multiplicity  of  suits.  Knight  v.  Knighi,{a)  In  that  case  Lord 
Talbot,  C,  held  that  the  executor  was  a  necessary  party  to  a  bill  against  the 


(a)  3  P.  W.  331. 
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heir  of  a  deceased  coyenantor ;  for  the  court  would  not  first  decree  the  heir 
to  perforin  the  coyenant,  and  then  put  him  to  file  another  bill,  against  the 
executor,  in  order  to  reimburse  himself  out  of  the  personal  assets.  Your 
Honor's  judgment  in  Munch  v.  Cockerell{a)  also  shows  that  a  plaintiff  who 
seeks  relief,  in  this  court,  in  respect  of  a  breach  of  trust,  can  not  select  one  or 
more  of  the  parties  to  the  act  complained  of,  but  must  make  them  all  defend- 
ants to  the  suit.  If,  as  the  plaintiffs  in  this  case  admit,  an  administrator  to 
T.  R.  Dixon,  is  a  necessary  party  to  this  suit,  the  court  must  have 
before  *it  a  complete  administrator  to  him  ;  for,  otherwise,  it  can  not  [*572] 
do  complete  justice  between  the  parties. 

Mr.  Richards: — ^The  plaintiffs  are  entitled  to  have  the  liability  declared, 
in  the  first  instance,  against  the  wholly  solvent  executor :  Walker  v.  Sym- 
CTids  :{b)  but  the  court  can  not,  in  this  suit,  decree,  Dixon's  assets  to  make 
contribution,  to  Bond's  estate,  in  respect  of  the  sum  which  Bond's  estate 
may  be  compelled  to  pay.  Consequently  the  defendants  have  no  right  to 
have  Dixon's  assets  either  accounted  for  or  administered  in  this  suit.  The 
letters  of  administration,  though  limited,  are  sufficient  to  enable  Bond's  exe- 
cutors to  institute  a  suit,  for  contribution,  against  any  person  taking  out  a  more 
extended  administration  to  Dixon ;  and,  therefore,  they  aje  sufficient  for  the 
purposes  of  this  suit. 

The  Vice-Chancellor  : — The  object  of  this  suit  is  to  have  Mrs.  Clough's 
shares  of  Ann  Dixon's  residuary  estate,  determined ;  but,  as  that  can  not  be 
done  without  ascertaining  what  the  assets  of  Ann  Dixon  were,  the  original  bill 
prays  and  the  decree  directs  a  general  account  to  be  taken  of  her  assets.  But 
the  court  can  not  determine  what  the  assets  of  that  lady  were,  without  having 
an  account  of  her  assets  received  by  Thomas  Reup  Dixon.  As,  therefore, 
the  main  object  of  the  suit,  can  not  be  attained,  without  taking  that  account, 
the  plaintiffs  are  not  at  liberty  to  waive  it. 

I  do  not,  however,  see  how  that  account  can  be  taken  without  having 
before  the  court  some  person  who  *represents,  generally,  the  personal    [*673] 
estate  of  T.  R.  Dixon.     Mary  Collins,  under  the  limited  letters  of  ad- 
ministration which  have  been  granted  to  her,  has  no  dominion  over  the  general 
assets  of  T.  R.  Dixon,  nor  could  she,  under  those  letters  of  administration, 
recover  any  part  of  his  assets.    I  do  not,  therefore,  see  how  the  account  of 
the  assets  of  Ann  Dixon,  received  by  Thomas  Reup  Dixon,  can  be  taken  as 
against  her. 

The  defect  in  my  opinion,  is  a  substantial  one ;  and  the  cause  must  stand 
over  in  order  that  either  the  executrix  or  a  general  administrator  to  T. 
R.  Dixon,  may  be  brought  before  the  court.[l] 

(a)  Ante,  vol.  8,  p.  331,  et  9eq,  (6)  3  Swmnrt.  1. 

[1]  Vide  Lowryv,  Pulton,  9  Sim.  104, 113,  n  1 ;  Cave  ▼.  Cork,  3  Yo.  SlCoH  C.C.  130. 
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In  the  Matter   op  P.  F.  Grant,  and  in  the  Matter  of    11  Geo. 

IV.  ANB  1  Will.  IV,  c,  60. 

X841 :  I4th  December^— New  Orden ;   Constrnctioii  of  48th  Order  of  Angort,  1841 ;    Master's 

Report. 
Under  the  48th  order  of  August,  1841,  it  is  not  inflieient  for  the  Master  to  giye  a  ahoit  deecrifitKio 

of  the  documenta  laid  before  him,  and  then  to  state  hia  finding ;  but  he  ought  to  mention  on 

which  of  thoae  documenta  he  proceeded,  and  to  show  what  were  the  contents  thereof  from  which 

he  drew  hia  coucluaion,  and  then  to  atate  hia  finding. 

This  was  a  petition  to  confirm  the  Master's  report  finding  certain  persons 
to  be  trustees  within  the  intent  and  meaning  of  the  act  above  mentioned. 

The  Master,  intending  to  comply  with  the  48th  order  of  the  26th  of  August, 
1841  ^1}  framed  his  report  in  the  following  manner :  '^  In  pursuance  of  an  order 
made,  in  these  matters,  on  the  petition  of  John  Hill  and  Henrietta  Gordon  his 
wife,  and  Henrietta  Mary  Johnstone  Hill,  spinster,  bearing  date,  &c.,  whereby 
it  was  referred  to  me  to  inquire  and  state  whether  Helena  DaUas 
[*574]    *and  Barbara  Gordon  Grant,  m  the  said  petition  named,  are  trustees  of 
the  hereditaments  and  premises  comprised  in  the  indenture  of  mort- 
gage of  the  1st  of  May,  1830,  in  the  petition  mentioned,  within  the  intent  and 
meaning  of  the  said  act }  I  have  been  attended  by  the  solicitors  of  the  said  peti- 
tioners, and  have  proceeded  to  make  the  inquiry  directed  by  the  said  order ;  and 
a  state  of  facts  hath  been  laid  before  me,  by  or  on  behalf  of  the  said  petitioners, 
together  with  the  several  documents  and  affidavits  hereinafter  mentioned,  that 
is  to  say,  an  office  copy  of  an  indenture  of  settlement,  dated  the  2d  day  of  No- 
vember, 1827,  also  of  a  deed  poll  dated  the  27th  day  of  April,  1840,  also  of 
the  will  of  Robert  Browne,  Esq.  dated  the  12th  of  October,  1830,  also  an  affida- 
vit of  the  said  petitioners  sworn  the  27th  of  July,  1840,  also  an  affidavit 
of  the  petitioner  Henrietta  Mary  Johnstone  Hill,  sworn  the  25th  day  of  Feb- 
ruary, 1841.    Upon  consideration  of  which  said  state  of  facts  and  the  several 
documents  and  affidavits  aforesaid,  I  find  that  the  said  Helena  Dallas  and 
Barbara  Gordon  Grant,  as  the  co-heirs  at  law  of  Peter  Eraser  Grant,  deceased, 
the  mongagee  of  the  hereditaments  and  premises  comprised  in  the  said  in- 
denture of  mortgage  of  the  1st  day  of  May,  1830,  and  who  was  a  trustee  of 
the  mortgage  money  upon  the  trusts  of  the  said  indenture  of  settlement  of  the 
2d  day  of  November,  1827,  set  forth  in  the  said  state  of  facts,  are  trustees  of 
the  said  mortgaged  hereditaments  and  premises  within  the  intent  and  mean- 
ing of  the  act  of  Parliament  in  the  said  order  mentioned. 

Mr.  Toller,  for  the  petitioners,  having  applied  to  confirm  the  report, 

The  Vice-Chancellor  said  that  the  Master  had  not  stated  the  grounds 

[*575]    on  which  he  had  fornaed  the  'conclusion  which  he  had  come  to,  and, 

therefore,  the  court,  before  it  could  confirm  the  report,  must  peruse 

and  consider  the  contents  of  all  the  documents  referred  to  in  the  report,  in 

order  to  see  whether  the  Master's  finding  was  correct.    His  Honor  added  that 

[I]  VidoCr.  &  Ph.  381. 


CASES  IN  CHANCERY.  676 

1840. — Bankei  ▼.  Le  Despencer. 

in  future,  he  should  direct  the  Masters  to  state  the  grounds  upon  which  they 
had  formed  their  opinion. 

On  a  subsequent  day  his  Honor  said  as  follows : — ^I  have  had  a  conversa- 
Hen  with  a  learned  Judge,  as  it  had  been  mentioned  to  me  that  a  petition  had 
been  brought  before  him  in  which  the  same  thing  had  been  done,  by  another 
Master,  that  was  done  in  this  case ;  but  that  learned  Judge  was  of  opinion 
that  the  report  which  he  was  asked  to  confirm,  was  wrong  in  point  of  form, 
and  that  the  Master,  in  that  instance,  had  misconceived  the  48th  orders  the 
real  object  of  which  was,  not  to  direct  the  Master  to  omit,  from  his  report, 
the  statement  of  the  grounds  on  which  he  proceeded ;  but  to  leave  that  as  it 
formerly  was,  and  to  make  this  additional  circumstance  necessary,  that,  when 
the  Master  does  state  the  grounds  on  which  he  came  to-the  conclusion,  he 
shall  also  state  the  evidenee  from  whaice  he  deduces  those  grounds  ;  and 
that  the  order  was  made  for  preventing  disputes  which  frequently  arise  on 
the  Master's  report,  on  this  question,  namely,  on  what  evidence  does  the  Mas- 
ter proceed.  Whereas,  if  the  terms  of  the  48th  order  are  adhered  to  by  the 
Master,  then  he  will  state,  on  the  faee  of  his  report,  what  depositions,  examina- 
tions, &c.,  he  has  gone  upon,  and  also  what  are  the  facts  which  he  has  in- 
ferred from  those  matters  of  evidence,  and  what  is  the  ultimate  conclusion  to 
which  he  comes. 

I  really  think,  in  this  case^  it  must  be  sent  hack  to  the  Master  to  review 
his  report.(a) 


^Bankeb  r.  The  Baroness  Lb  Despencer,  an   Infant,  and    [*676] 

OTHERS. 

1840 :  5th,  6th  and  10th  March. — Executory  trust ;  Settlement  of  estates  to  go  along  with  a  barony 
in  fee  ;  Perpetuity  ;  Remoteness. 

Lord  Le  Despencer  being  seised  of  the  ancient  barony  of  Le  Despencer  in  fee,  conveyed  real  estates 
to  trustees,  in  trust,  after  the  death  ef  ^himself  aad  his  eldest  son,  to  settle  the  estates  to  the  use 
of  such  persons,  for  such  estates,  and  in  such  manner  that  the  same  should,  so  far  as  the  law 
would  permit,  be  strictly  settled  so  as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as 
the  person  possessed  of  the  same  dignity  should  be  a  lineal  descendant  of  the  settlor,  and  be  held 
and  enjoyed  by  the  person  for  the  time  being  possessed  of  the  same  dignity,  and  being  such 
lineal  desendant  as  aforessSd ;  and  that,  during  every  suspension  or  abeyance  of  the  same  digni- 
ty, within  the  limits  prescribed  by  law  for  strict  settlements,  the  rents  of  the  estates  might  be 
equally  divided  amongst  the  -co-heirs  ptr  sttrjws  of  the  penon  or  persons  respectively,  by  reason 
of  whose  death  or  deaths  without  issue  male,  such  suspension  or  abeyance  should  be,  for  the  time 
being,  occasioned. 

Held  that  the  abeve  trust  was  not  void  for  remetenefs  ;  and  the  Master  was  directed  to  appiove  of 
a  proper  settlement  accordingly. 

By  indentures  of  lease  and  appointment  and  release,  of  the  7th  and  8th  of 
August,  1826,  made  between  Thomas  Lord  Le  Despencer,  and  the  Honor- 

{a)  The  above  note  of  the  judgment  is  given  exrtlaiwfu;  but  it  was  perused  by  the  Vicc-Chau- 
cellor  before  it  was  sent  to 
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able  Thomas  Stapletoii,  his  eldest  son  and  heir  apparent,  of  the  first  part,  the 
Earl  of  Roden,  the  Honorable  Hercules  Robert  Pakenham,  the  plaintiffs 
William  John  Bankes  and  John  Horace  Thomas  Stapleton,  of  the  aeoond 
part,  and  the  Earl  of  Falmouth  and  Freeman  Willis  Elliot,  of  the  third  part, 
after  reciting  that^  by  virtue  of  divers  conveytinces  and  asenranoes,  executed 
and  made  by  or  by  the  direction  of  Thomas  Lord  Le  Despencer  and  Thomas 
Stapleton  or  one  of  them,  the  manor  or  lordship  and  castle  of  Hereworth  in 
the  county  of  Kent,  and  divers  other  manors  or  lordships,  messuages,  farms, 
lands  and  hereditaments  in  the  same  county,  or  the  right  or  equity  of  redemp- 
tion thereof,  stood  limited  and  assured  to  the  use  of  such  person  and  persons, 

for  such  estate  or  estates,  intents,  and  purposes,  &c.,  as  Thomas  Lord 
[*677]    Le  •Despencer  and  Thomas  Stapleton  should  by,  any  deed  or  deeds, 

instrument  or  instruments  in  writing,  to  be  by  both  of  them  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, from  time  to  time  or  at  any  time,  jointly  direct  or  appoint,  subject 
nevertheless  to  the  several  mortgages  and  other  incumbrances  then  affecting 
the  same  premises  or  parts  thereof  and  thereinafter  mentioned,  (that  is  to  say,) 
&c.,  (several  mortgages  and  other  charges  were  here  enumerated,  and,  am<Migst 
them,  one  for  27,300^  to  John  Eldred  Walters,  and  another  for  9000/.  to 
Henry  Bankes  and  George  Bankes.)     And  after  further  reciting  that  the 
execution  of  the  mortgages  for  27,300/.  and  9000/.  respectively,  and  the  limi- 
tations of  certain  parts  of  the  before  mentioned  premises  to  the  joint  appoint* 
ment  of  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton,  which  were  not 
previously  subject  to  such  joint  appointment,  were  parts  of  an  arrangement 
then  lately  agreed  upon,  between  Thomas  Lord  Le  Despencer  and  his  son, 
respecting  their  estates  in  the  county  of  Kent ;  and  that  the  greater  part  of 
the  mortgage  debt  of  27,300/.  was  incurred  for  the  purpose  of  enabling  Tho- 
mas Lord  Le  Despencer  to  repurchase  certain  life  annuities  granted  by  him, 
and  other  part  thereof  was  incurred  for  his  exclusive  benefit ;  and  that  it  was 
part  of  the  arrangement  that  Thomas  Lord  Le  Despencer  should  effect  and 
keep  up  insurances  on  his  own  life,  to  such  an  amount  as  would,  at  his  death 
be  sufficient  to  pay  off  the  mortgage  for  27,300/.,  except  12,70Q{.  thereof, 
which  it  was  agreed  should  remain  an  Incumbrance  upon  the  premises:  and 
after  further  reciting  that  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton 
were  desirous,  and  that  it  was  a  further  part  of  the  arrangement  that  some 

provision  should  be  made  for  securing,  during  the  life  of  Thomas  Lord 
[•57S]    Le  Despencer,  'the  due  payment  of  the  interest  of  the  said  several 

principal  sums,  and  also  the  due  payment  of  the  premiums  on  the 
policies  of  insurance  effected  or  intended  to  be  effected  or  appropriated  for  the 
purpose  aforesaid,  until  the  money  due  on  the  said  principal  sum  of  27,300/. 
should  be  reduced  to  12,700/ :  and  that  Thomas  Lord  Le  'Despencer  and 
Thomas  Stapleton  were  further  desirous,  and  that  it  was  the  ultimate  object 
of  the  arrangement,  that,  subject  to  the  aforesaid  charges  and  incumbrances, 
all  the  estates  should  be  settled  upon  Thomas  Lord  Le  Despencer  and  Tho- 
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mas  Stapleton,  successively,  for  their  lives,  and,  that  from  and  after  the  de- 
ceased of  the  survivor  of  them,  alt  the  estates  shceuldj  so  far  as  the  law 
taauld  permit*  be  strictly  settled  so  as  to  go  along  with  the  baronial  dignity 
of  Le  Despencer,  and  be  held  and  enjoyed  by  the  person  for  the  time  being 
possessed  of  the  same  dignity^  for  the  support  thereof  so  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  lineal  descendant  of  TTiomas 
jLfOrd  Le  Despencer,  but  with  a  provision  that^  in  case^  the  dignity  should 
cU  any  time  or  times^  within  the  limits  prescribed,  by  lawj  for  strict  settle-- 
tnents,  be  suspended  or  in  abeyance,  the  rents  and  profits  of  the  same  estates 
should,  during  the  continuance  of  every  sueh  suspension  or  abeyance,  be 
equally  divided  amongst  the  co-heirs  per  stirpes  of  the  person  or  persons 
respectively  by  reason  of  whose  death  or  deaths  without  issue  fnale,  such 
suspension  or  abeyance  should  be,  for  the  time  being,  occasioned:  and  that 
it  had  been  agreed,  between  Thomas  Lord  Le  Despencer  and  Thomas  Sta« 
pleton,  that  their  several  objects  then  remaining  to  be  accomplished  as  afore- 
said, should  be  effected  in  the   manner  thereinafter  mentioned:  it  was 
witnessed  that,  in  order  to  effect  the  said  objects  of  Thomas  Lord  Le 
Despencer  and  Thomas  Stapleton,  and  in  consideration  of  their  hav- 
ing mutually  concurred  in  the  execution  of  the  'mortgages    to    [*579] 
John  Eidred  Walters  and  Henry  Bankes  and  George  Bankes  re- 
spectively, they,  the  said  Thomas  Lord  Le  Despencer  and  Thomas  Sta- 
pleton, by  force  and  virtue  of  every  power  and  authority  in  them  vested  or 
enabling  them  in  that  behalf,  appointed,  and  also  conveyed  unto  the  Earl  of 
Roden,  Hercules  Robert  Pakenham,  and  the  plaintiffs  William  John  Bankes 
and  John  Horace  Thomas  Stapleton  and  their  heirs,  the  manors  or  lordships 
of  Mereworth,  West  Peckham,  ice.,  and  the  capital  messuage  called  Mere- 
worth  Castle,  and  also  the  park  called  Mereworth  Park,  ice,  ice.,  and  all  other 
the  manors,  messuages,  and  other  hereditaments  in  the  county  of  Kent,  which 
Thomas  Lord  Le  Despencer  and  Thomas  Stapleton,  or  either  of  them,  were 
or  was  entitled  to  appoint,  or  were  or  was  seised  of  or  entitled  to,  at  law  or 
in  equity,  for  an  estate  of  freehold  or  inheritance  in  possession,  reversion  or 
remainder:    to  hold  the  same  unto  the  Earl  of   Roden,  Hercules  Robert 
Pakenham,  and  the  plaintiffs  William  John  Bankes  and  John  Horace  Tho- 
mas Stapleton,  their  heirs  and  assigns,  subject  to  the  several  charges  and 
incumbrances  aforesaid,  and  also  to  a  term  of  years  thereby  limited  to  Lord 
Falmouth  and  P.  W.  Elliot,  to  the  use  of  Thomas  Lord  Le  Despencer  and 
his  assigns,  for  his  life,  without  impeachment  of  waste  (except  voluntary 
waste)  and,  immediately  after  the  decease  of  Thomas  Lord  Le  Despencer,  to 
the  use  of  Thomas  Stapleton  and  his  assigns,  for  his  life,  without  impeach^ 
ment  of  waste,  (except  voluntary  waste,)  and  immediately  after  the  decease 
of  the  survivor  of  them,  to  the  use  of  the  Earl  of  Roden,  H.  R.  Pakenham, 
and  the  plaintiffs  W.  J.  Bankes  and  J.  H.  T.  Stapleton,  their  heirs  and  as- 
signs,  in  trust  that  they  should,  with  all  convenient  speed  after  the  decease 
of  the  survivor  of  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton, 
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[*680]     convey,  settle  and  assure  all  and  singular  the  *manors  and   other 
hereditaments  thereinbefore  appointed,  granted  and  released,  to  the 
use  of  such  persons,  for  such  estates,  and  with,  under  and  subject  to  such 
powers,  provisoes,  declarations  and  agreements,  and  in  such  manner,  in  all 
respects,  consistently  with  and  in  order  to  effect  the  said  intent  of  Thomas 
Lord  Le  Despencer  and  Thomas  Stapieton,  that  the  same  estates  should,  90 
far  as  the  law  would  permii,  be  strictly  settled  so  as  to  go  along  wiiA  the 
dignity  of  Le  Despencer^  so  long  as  the  person  possessed  of  the  same  dig- 
nity should  be  a  lineal  descendant  of  the  said  Thomas  Lord  Le  Despencer, 
and  be  held  and  enjoyed  by  the  person  for  the  time  being  possessed  of  the 
same  dignity,  and  being  such  lineal  descendant  as  aforesaid ;    and  that, 
during  every  suspension  or  abeyance  of  the  same  dignity,  within  the  limits 
prescribed  by  law  for  strict  settlements^  the  rents  and  profits  of  the  same 
premises  should  or  might  be  equally  divided  amongst  the  co-heirs,  per  stir* 
pes,  of  the  person  or  persons  respectively  by  reason  of  whose  death  or  deaths 
without  issue  male,  such  suspension  or  abeyance  should  be,  for  the  time 
being,  occasioned,  as,  by  three  counsel  in  the  law,  whereof  the  Attorney  or 
Solicitor  General  for  the  time  being,  whichever  would  undertake  the  refer- 
ence, should  be  one,  and  whereof  tlie  others  should  be  named  by  him,  or  as, 
by  the  majority  of  such  three  counsel,  should  be  advised  and  directed ;  and 
in  case  both  the  Attorney  and  Solicitor  General  for  the  time  being,  should 
decline  the  reference,  or  if,  upon  such  reference  as  aforesaid,  no  two  of  the 
referees  should  agree  as  to  the  mode  of  settlement,  then  in  such  manner  as 
should  be  directed,  by  the  High  Court  of  Chancery,  upon  a  bill  to  be  filed, 
by  the  trustees  or  the  survivors  or  survivor  of  them,  or  the  heirs  and  assigns 
of  such  survivor,  and  which  they  and  he  were  and  was  thereby  directed  to 
file  against  such  person  or  persons  as  they  or  he  might  think  proper, 
[*581]    for  the  purpose  of  obtaining  *such  direction  of  the  court ;  and  to 
and  for  no  other  use,  intent  or  purpose  whatsoever. 
Thomas  Stapieton  died  on  the  1st  of  June,  1829,  leaving  issue  one  child 
only,  the  defendant  Baroness  Le  Despencer.    Thomas  Lord  Le  Despeqcer 
died  on  the  3d  of  October,  1831 .    After  Lord  Le  Despencer's  death,  the  plain- 
tiffs who,  by  the  disclaimer  of  Lord  Roden  and  H.  R.  Pakenham,  had  become 
the  sole  trustees  of  the  indenture  of  the  Sth  August,  1826,  caused  it  io  be 
referred  to  the  Solicitor  General  and  two  other  counsel  named  by  him,  to 
approve  of  the  settlement  to  be  made  in  pursuance  of  the  trusts  of  that  inden- 
ture :  but  no  two  of  the  referees  agreed  as  to  the  form  of  the  settlement.    In 
consequence  of  which  the  bill  was  filed  against  all  the  surviving  lineal  de- 
scendants of  the  late  Lord  Le  Despencer,  praying  that  the  trusts  of  the  inden- 
ture of  the  Sth  of  August,  1826,  might,  so  far  as  was  necessary,  be  carried 
into  execution  under  the  decree  of  the  court ;  and  that  the  rights  and  inter- 
ests of  all  parties  in  the  manors  and  hereditaments,  might  be  declared,  and 
that  a  proper  settlement,  conveyance  and  assurance  thereof  in  pursuance  of 
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the  trusts  of  the  indenture,  might  be  settled,  prepared  and  executed  under 
the  direction  of  the  court. 

By  the  decree  at  the  hearing,  the  following,  amongst  other  inquiries,  were 
directed :  in  what  manner  the  barony  of  Le  Despencer  was  created,  and 
iwho  was  then  entitled  to  the  same,  and  to  whom,  and  in  what  manner  the 
same  stood  limited  and  was  descendible ;  what  lineal  descendants  of  Thomas 
Lord  Le  Despencer  were  living  at  each  of  the  three  periods  after  mentioned, 
namely,  the  date  of  the  indenture  of  the  8th  of  August,  1826,  at  Lord 
I>e  Despencer's  death,  and  at  the  date  of  *the  report,  and  which  of  [*582J 
them  might  succeed  to  the  dignity  of  Le  Despencer. 

The  Master  found  that  the  barony  of  Le  Despencer  was  created,  by  writ 
of  summons,  in  the  person  of  Hugh  Le  Despencer,  Chief  Justice  of  England, 
ia  the  49  Hen.  3,  and  was,  afterwards,  restored  and  confirmed,  by  letters 
patent  of  2  Jas.  1,  in  the  person  of  Maria  Fane,  only  daughter  and  heiress  of 
of  Henry  Baron  of  Abergavenny,  who  was  a  lineal  descendant  from  Hugh 
first  Baron  Le  Despencer ;  and  that  it  was  descendible  to  her  heirs  general. 
The  Master  further  found  that,  at  the  date  of  the  indenture  of  the  8th  of  Au- 
gust, 1826,  Lord  Le  Despencer  had  four  sons  and  five  daughters  living ;  that 
all  of  them  were  living  at  his  death,  except  his  three  eldest  sons,  of  whom 
the  second  alone  had  died  without  issue ;  and  that  all  his  other  children  (ex- 
cept one  of  his  daughters,  who  had  died  without  issue)  were  living  at  the 
date  of  the  report ;  and  that  Lord  Lis  Despencer  had  several  grandchildren 
living  at  each  of  the  before  mentioned  periods  y  and  that  all  his  issue  then 
living,  might  succeed  to  the  dignity.    It  appeared  too,  from  the  report,  that 
the  co-heirs  presumptive  of  the  Baroness  Le  Despencer,  were  the  four  daugh- 
ters of  the  late  lord's  third  son,  and  that  his  fourth  and  only  surviving  son 
had  issue  two  sons  and  two  daughters. 
The  cause  now  came  on  to  be  heard  for  further  directions. 
Mr.  G.  Richards  and  Mr.  Folleit,  for  the  plaintifis,  the  trustees  of  the  deed 
of  the  8th  August,  1826. 

Mr.  Knight  Bruce  and  Mr.  Lo/tus  Wigram,  for  Sir  Francis  Jarvis  Staple- 
ton,  the  youngest  and  only  surviving  son  of  the  late  Lord  Le  Despen- 
cer : — The  object  of  the  parties  to  the  deed  of  August,  1826,  *which  [•683j 
this  court  is  now  asked  to  carry  into  effect,  was  not  to  create  an  en- 
tail to  be  governed  by  the  ordinary  rules  of  law,  but  to  create  a  course  of  limi- 
tation unknown  to  the  rules  of  law.  It  is  a  new  device,  and,  therefore,  to  be 
checked.  Of  the  three  eminent  counsel  to  whom  it  was  referred  to  point 
out  the  mode  in  which  the  intention  of  the  late  Lord  Le  D^pencer,  and  his 
eldest  son,  was  to  be  carried  into  effect,  no  two  could  agree  upon  the  subject ; 
indeed  it  is  impossible  to  give  effect  to  that  intention,  without  creating  a  per- 
petuity, which  the  law  will  not  permit.  If  the  dignity  of  Le  Despencer  were 
to  become  in  abeyance  in  consequence  of  a  former  lord  having  died  leaving 
only  daughters  or  the  issue  of  daughters,  it  might  continue  in  abeyance  for 
more  than  200  years ;  and,  according  to  the  language  of  this  deed,  the  trust 


58S  CASES  IN  CHANCERY. 


1840. — Banker  v.  Le  Despencer. 


for  the  co-heirs  of  the  former  lord  is  to  continue  for  the  same  length  of  time ; 
and,  on  the  abeyance  being  determined,  the  estates  are  to  go  back  Co  the 
title.  It  is  manifest  that  such  a  provision  can  not  be  carried  into  effect,  inrith- 
out  transgressing  the  rules  of  law  against  perpetuity.  Besides,  this  deed 
makes  no  provision  for  the  case  of  attainder.  An  attainder  would  not  be  a 
suspension  of  the  dignity :  the  term  ^'suspension,"  as  used  in  this  deed,  ap- 
plies only  to  an  abeyance.  The  intention  expressed,  with  regard  to  the  set- 
tlement to  be  made,  is  one  and  entire ;  and,  consequently,  if  it  fails  in  part, 
it  must,  according  to  the  doctrine  laid  down,  by  Sir  William  Grant,  in  Z«eaJE:« 
V.  Robinsimjl^a)  fail  together. 

The  case  of  Tcllemacke  v.  The  Earl  of  Coventryjib)  is  very 
[*684]     strikingly  analogous  to  the  present    There  the  'principle  of  the  de- 
cision invalidated  the  gift  altogether,  that  is,  so  far  as  it  extended 
beyond  the  widow  of  the  testator  and  his  son.    It  may  be  said,  perhaps,  that 
the  Baroness  Le  Despencer  stands  in  a  position  similar  to  that  of  the  third 
Lord  Yere  in  the  case  referred  to ;  but  it  must  be  observed  that  the  effect  of 
the  decision  in  that  case,  was  just  as  adverse  to  the  title  of  the  third  lord,  ss 
it  was  to  the  title  of  the  fourth  lord ;  and  the  principle  of  it  was  that  the 
gift  was  wholly  void  (except  to  the  extent  before  mentioned,)  notwithstand- 
ing the  words :  "  so  far  as  the  rules  of  law  or  equity  will  permit"     Lord 
Southampton  v.  The  Marquis  of  HertfordJ^c)  Stonor  v*  CurtDen,{d)  Ware 
V.  PolhilL{e) 

Mr.  Loftus  Wigram : — The  intention  expressed,  in  the  deed  of  August, 
1826,  with  regard  to  the  manner  in  which  the  estates  are  to  be  settled,  is  one 
entire  intention.  The  sentence  in  whil^h  that  intention  is  expressed,  consists 
of  two  branches :  and  though  that  part  of  it  which  is  comprised  in  the  first 
branch  of  the  sentence,  ending  with  the  words :  "  being  such  lineal  descen- 
dant as  aforesaid,"  might  be  given  efiect  to ;  yet,  as  the  other  part,  which  is 
comprised  in  the  second  branch  of  the  sentence,  exceeds  the  limits  allowed 
by  law,  and  therefore  can  not  be  carried  into  execution,  no  effect  can  be 
given  to  any  part  of  that  intention. 

The  Yice-Chancellor : — The  question  is,  whether  the  words,  in 

[*586]    the  second  branch  of  the  sentence :  "  within  the  *limits  prescribed 

by  law  for  strict  settlements,"  do  not  apply  to  the  words  that  follow, 

that  is,  to  the  words  which  direct  to  whom  the  rents  and  profits  of  the  estates 

are  to  be  paid,  during  the  suspension  or  abeyance  of  the  dignity. 

Mr.  Wigram  and  Mr.  Sharps  appeared  for  the  daughters  of  the  late  Lord 
Le  Despencer,  and  their  husbands. 

Mr.  Jac(A  and  Mr.  Tyrrell^  for  the  Baroness  Le  Despencer,  who  was  bom 
at  the  date  of  the  deed  of  August,  1826 : — The  argument  for  Sir  FYancis 

(a)  9  Mer.  363. 

(b)  8  Bligh,  N.  S.  547.    S.  C.  9  Clark  &  Fin.  611.    This  ease  is  reported  on  the  originnl  hear- 
ing, in  5  Madd.  939,  nnder  the  name  of  Lord  DeerhurH  v.  The  Duke  of  St.  Alhano. 

(c)  9  Vet.  &,  Beam.  54.  (d)  Ante,  toL  5,  p  964.  («)  U  Vee.  957. 
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Jervis  Stapleton  is  founded  on  two  fallacies :  the  first  consists  in  taking  an 
erroneous  view  of  the  decision  in  ToUemache  v.  Lord  Coventry^  and  the 
second,  in  treating  the  trust  in  this  case  as  a  trust  executed ;  whereas  it  is  a 
trust  executory. 

According  to  the  report  of  ToUemache  v.  Lord  Coventry^  in  2d  Clark  &, 
Fin.,  the  House  of  Lords  did  not  hold  the  gift  of  the  chattels  to  be  wholly 
TToid,  but  decided  that  it  was  good  so  far  as  to  vest  them  in  the  third 
Lord  Yere,(a)  and  that  too  in  a  case  where  the  trust  was  executed  and 
not  executory.  The  decision,  therefore,  in  that  case  is  in  favor  of  our 
client ;  for  it  shows  that  the  intention  expressed  in  the  deed  of  August, 
1826,  might  be  carried  into  effect,  so  far  as  to  vest  the  estates  in  the  Baroness 
for  her  life  at  the  least.  Secondly,  where  a  trust  is  executory,  the  court,  if  it 
cmn  not  give  effect  to  it  in  toio,  must  give  effect  to  it  so  far  as  it  can 
consistently  with  the  rules  of  law  and  equity.  •And,  in  this  case,  [•686] 
the  parties  to  the  deed  of  August,  1826,  have  provided,  most  ex- 
pressly, that  the  limitations  of  the  settlement  directed  to  be  made,  shall  not 
exceed  the  limits  prescribed  by  law. 

With  respect  to  the  objection  that  the  settlement  does  not  provide  for  the 
case  of  attainder,  it  may  be  observed  that  attainder  is  an  event  which  pro- 
vides for  itself:  for,  when  a  peer  is  attainted,  he  loses  his  estates  and  his 
title  together,  and  nothing  that  the  settlors  could  have  done,  would  have  pro- 
vided against  those  consequences. 

Mr.  Oirdlestone  and  Mr.  Lee^  for  the  four  daughters  and  only  issue  of 
the  late  Lord  Le  Despencer's  third  son,  three  of  whom  were  born  at  the  date 
of  the  deed  of  August,  1826 : — The  parties  for  whom  we  appear  are  the  pre- 
sumptive heirs  of  the  present  Baroness. 

The  court  has  been  asked,  in  this  case,  to  come  to  the  conclusion  that  no 
settlement  at  all  can  be  made,  because  some  part  of  the  direction  respecting 
it,  which  is  contained  in  the  deed  of  August,  1826,  is  void. — [The  Vice- 
Chancellor :  That  is  applying  the  same  rule  where  the  parties  are  to  take  in 
succession,  as  is  applicable  to  a  case  where  all  the  parties  are  to  take  at  once, 
as  a  class.] — The  case  of  ToUemache  v.  Lord  Coventry,  which  has  been  so 
much  relied  on  by  the  counsel  for  Sir  F.  J.  Stapleton,  does  not  apply  to  the 
present :  for,  first,  it  related  to  personal  chattels,  and  not  to  real  estates,  and^ 
secondly,  the  trust  was  executed  and  not  executory.  An  executory  trust 
may  be  carried  into  execution  within  the  limits  allowed  by  law,  although 
there  may  be  something  in  the  direction,  which  would  go  beyond 
those  limits.[l]  All  that  the  late  Jjord  Le  Despencer  and  his  •eldest  [•687] 
son  have  required  to  be  done,  is  that  their  estates  should  be  settled 
according  to  a  certain  course  of  limitation,  so  far  as  the  rules  of  law  and 

(a)  See  8  Bligh,  563. 

[1]  Vide  Tk0  AUamay  O^wrml  ▼.  Bright,  3  Keea,  57.     Byte  t.  Martden,  id.  564.    Lihy  r. 
Hey,  1  Hftre,  58.1.    Irving  ▼.  De  Kay,  9  Paige,  253. 
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equity  would  permit :  and,  therefore,  the  court,  if  it  makes  the  settlement 
as  far  as  those  rules  will  permit,  does  effectuate  the  intention  of  the  settlors. 
At  the  time  when  the  deed  of  August,  1826,  was  executed,  the  late  lord's 
second  son  was  dead  vrithout  issue ;  and  his  third  son  was  dead,  leaving 
only  female  issue ;  and,  therefore,  it  was  then  highly  probable  that  the  dig- 
nity might  become  in  abeyance  within  no  great  distance  of  time.    It  was 
said  that  the  principle  of  the  decision  in  Tollenuu^he  v.  Lord  Cavenity^  was 
that  the  gift  was  void  altogether :  but  Lord  Brougham  admits  that  the  gift 
was  good  so  far  as  the  objects  of  it  who  were  in  esse  at  the  death  of  the  tes- 
tator were  concerned :  therefore,  that  case  is  an  authority  that  the  direction 
in  this  case,  ought  to  be  carried  into  effect  as  to  the  parties  who  were  in  esse 
at  the  lime  when  the  deed  of  August,  1826,  was  executed.    What  Lord 
Eldon  says,  at  the  conclusion  of  his  judgment  in  Ware  v.  PoUiiU^  namely, 
that  the  power  of  sale  was  void,  must  be  taken  in  connection  with  what  he 
had  said  before ;  and  then  it  will  be  seen  that  what  his  lordship  meant  was 
that,  as  soon  as  the  party  had  acquired  the  absolute  interest  in  the  property^ 
the  power  ceased.    The  case  of  Stonor  y.  Curwen,  also  was  cited  in  the  ar* 
gument  against  the  settlement ;  but,  in  our  opinion,  it  has  very  little  appli- 
cation to  the  present  case.    The  authorities  in  favor  of  the  settlement  which 

have  not  been  yet  observed  upon,  are  Lord  Dorchester  v.  The  Earl 
[•588]     of  Effingham^{a)  Humberston  v.  ^Humberstonjfi)  Gower  v.  Lord 

Grosvenor,[c)  Lord  Deerhurst  v.    The  Duke  of  St  Alb€tnSf{d) 
Pelhatn  v.    Oregory^{e)  Phipps  v.  Lord  Mtdgrave,{f)    The  Duke   of 

(a)  Lord  Dorchester  ▼.  Barl  of  Efingham, — ^Rollfl,  19th  March,  1813. — Mr.  Lee  prodaced  mn  of- 
fice copy  of  the  decree  in  thb  cause,  from  which  it  appeared  that  Gay  Loid  Dorchester  had  made 
a  settlement,  by  which  life  estates  in  his  landed  propei^y,  were  given  to  his  somi  who  wwe  liviaf  • 
with  remainders  to  their  first  and  other  sons  in  tail ;  reserving,  however,  to  bimselfa  a  power  to 
revoke  the  nses  of  the  settlement,  and  to  appoint  new  uses  either  by  deed  or  will ;  and  that  his 
lordship  made  his  will,  which  was  partly  as  follows :  "  All  my  landed  estates,  to  be  attached  to 
my  title  as  closely  as  possible  ;  all  the  timber,  woods  and  trees  on  my  estates  I  leave  to  my  ezeca- 
tom,  hi  trust  to  increase  my  landed  property;  all  debts  dne  to  me  from  government,  and  aD  my 
peisonal  property  not  otherwise  disposed  of,  I  leave  to  my  ezecutorst  in  trmrt  to  ineiease  my  la&ded 
property." 

Sir  William  Grant  declared  that,  by  the  effect  of  the  testator's  will,  the  estate  tail  of  the  plain- 
tiff, Arthur  Henry  Lord  Dorchester  (who  was  the  tesUtor's  grandson,)  in  the  settled  estates,  and 
the  estates  tail  of  all  the  other  male  tssoa  ordesoendants  of  the  testator  in  eooe  at  the  time  of  the 
testator's  death,  were  abridged  to  estates  for  life  only,  with  remainder  to  their  fint  and  other  arast 
in  tail  male,  in  strict  settlement :  and  his  Honor  ordered  the  timber  on  the  settled  estates  tobe  cnt 
and  sold,  and  the  proceeds  to  be  invested  in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  as 
the  other  estates  were  settled  or  subject  to  under  the  settlement  and  sccording  to  the  efifect  and 
operation  before  declared  of  the  testator^s  will ;  and  the  residue  of  the  testator's  peisonal  estate  to 
be  laid  out  in  the  purchase  of  land  to  be  settled  in  like  manner.  [Sea  a  note  of  this  eaee  m  3  Bea* 
van,  180.] 

The  Vice-Chancellor,  on  this  case  being  cited  to  him,  observed  that  Sir  William  Grant's  mean, 
ing  was  to  give  efiect  to  the  direction,  in  the  testator's  will,  that  his  landed  estates  should  he  at. 
taohed  to  his  title  as  closely  as  possible. 

H)  1  P.  W.  333.  (e>  5  Madd.  337  (d)  md.  339.    See  371. 

(e)  1  Eden,'5l8.  (/)  3  Ves.  613. 
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JNeweastie  y.  The  Cauniess  of  Lincolnj(ja)  in  which  Lord  *Loughbo-     [*589] 
rough  seems  to  have  anticipated  this  very  case,  Ba>con  t.  Proctor  jijb) 
JVoolmore  v.  Borrowsjlfi)  Maekworth  v.  Hinxman^{d)  Litt  sect  362. 

Mr.  Knight  Bruce^  in  reply,  said  that  either  the  direction  for  making  the 
settlement,  could  not  be  carried  into  effect  at  all,  or  that  the  utmost  that  the 
court  could  do,  was  to  give  a  life  estate  to  the  Baroness :  that  it  could  not 
give  her  an  estate  tail,  as  it  was  impossible  so  to  mould  that  estate  as  to  make 
it  go  along  with  the  title. 

10/A  March. — The  Vice-chancellor  : — Since  this  case  was  opened,  I 
have  had  time  to  look  into  the  question,  and  my  opinion  remains  the  same 
as  it  was  from  the  first,  namely,  that  it  is  a  case  in  which  it  is  the  duty  of 
the  court  to  try  to  give  effect  to  the  intention  of  the  parties  by  making  a  set- 
tlement. 

The  words  of  the  trust  on  which  the  question  arises,  are  that  the  trustees 
should,  after  the  decease  of  the  survivor  of  Lord  Le  Despencer  and  Thomas 
Stapleton,  convey,  settle  and  assure  all  the  manors  and  other  hereditaments 
thereinbefore  appointed,  granted  and  released,  to  the  use  of  such  persons,  for 
such  estates,  and  with,  under  and  subject  to  such  powers,  provisoes,  declara- 
tions and  agreements,  and  in  such  manner,  in  all  respects,  consistently  with 
and  in  order  to  effect  the  intention  of  the  settlors,  that  the  same  estates 
should,  so  far  as  the  law  would  permit,(l]  be  strictly  settled  so  as  to  go  along 
with  the  dignity  of  Le  Despencet,  so  long  as  the  person  possessed  of 
the  same  dignity,  should  be  a  'lineal  descendant  of  the  said  Thomas  [*690] 
Lord  Le  Despencer  and  be  held  and  enjoyed  by  the  person  for  the 
time  being  possessed  of  the  same  dignity  and  being  such  lineal  descendant 
as  aforesaid.[2} 

If  it  had  stopped  here,  there  would  have  been  no  doubt  that  the  court 
would  have  directed  a  settlement  to  be  framed  for  the  purpose  of  effectuating 
the  general  intention  of  the  parties,  the  meaning  of  which  no  human  being 
can  doubt.  Many  instances  may  be  found  in  which  the  court  has  given 
efl^t  to  the  intentions  of  parties  expressed  in  the  like  general  manner.[3] 

In  The  Ccunies*  of  Lincoln  v.  The  Duke  of  Newcastle^(e)  for  example, 
it  was  not  even  suggested  that  the  coiurt  could  not  execute  a  covenant,  in  a 
marriage  settlement,  to  settle  leasehold  estates,  so  as  to  go  along  with  real 

(a)  Ibid  387.         (b)  Tarn.  Sl  Rbm  31.        (e)  Ante,  toI.  1,  p.  512.        (<2)  2  Keen,  658. 

(e)  12  Vee.  218 ;  see  227. 

[IJ  Afl  to  the  exjiretBion,  *'io  far  as  the  law  will  pennit ;"  See  thia  case,  in  a  labaequent  atage, 
11  Sim.  525. 

[3]  Vide  Maekworth  ▼.  mnxman,  2  Keen,  €58^  Although  this  was  a  case  ariiing  under  a  will, 
yet  it  appean  to  be  peenliarly  apt  to  the  present  topic.  **  There  is  no  diflbrence,"  says  Sagden, 
Loid  Chancellor,  "  in  the  nature  of  the  thing,  between  a  voluntary  settlement  and  a  will."  Roeh' 
ford  T.  Piizmmmrie€f  1  Conn.  &  Law.  172. 

[3]  Vide  Parkt  y.  Parkg,  9  Paige,  109,  117.  HawUy  y.  Jame9,  5  Paige,  459.  Am.  Ch.  Dig. 
DevJM  X.  Jfoxte  v.  Jfom,  7  Paige,  187.  Maekteorih  ▼.  Hinxmau,  2  Keen,  662.  1  Sim. 
S71,  n.  1. 
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estates,  so  far  as  the  law  woald  allow ;  but  the  question  was  in  what  muaoer 
the  covenant  ought  to  be  executed.  Lord  Eldon,  in  that  case,  did  not  ol^ect 
to  the  decree  because  it  had  directed  a  settlement ;  nor  did  he  object  to  the 
House  of  Lords  reforming  the  decree ;  but  he  objected  to  the  alteration  pro- 
posed to  be  made,  by  Lords  Erskine  and  EUenborough,  in  the  decree  as  R 
originally  stood. 

There  is  another  instance  of  the  court  carrying  such  a  general  inten* 
tion  into  effect  in  the  case  of  Woolmore  v.  Burrows.  There  the  direction 
was  that  the  residue  of  the  testator's  fortune  should  be  laid  out  in  land  as 
contiguous  as  practicable  to  Stradone  in  Ireland,  to  be  added  and  closely 

entailed  to  the  family  estate  then  in  the  possession  of  the  testator's 
{•691]    relative  Thomas  Burrows :  'and,  by  a  codicil,  the  testator  added  that 

his  object  in  wishing  to  improve  the  Stradone  estate,  was  to  have  a 
head  to  the  family,  who,  he  hoped,  would  be  kind  and  attentive  to  the  different 
branches.    And  then  he  directed  that,  if  Thomas  Burrows  should  die  with- 
out leaving  male  issue  or  dispose  of  Stradone  out  of  the  family  line,  the  resi- 
due (^  his  fortune  should  go  over  to  Arnold  Burrows,  or  his  nearest  rehitive 
in  the  male  line.    On  the  hearing  of  the  cause  for  further  directions,  it  was 
referred  to  the  Master  to  approve  of  a  proper  settlement  of  the  estates  then 
purchased  and  thereafter  to  be  punchased  with  the  testator's  residuary  estate, 
upon  the  uses  and  tnists  and  according  to  the  directions  expiBSsed  in  the  will 
and  codicil.    The  Master  approved  of  a  settlement  accordingly.    The  defen- 
dants, however,  objected  to  the  settlement  on  several  grounds ;  and  they 
excepted  to  the  Master's  report    The  exceptions  were  ai^ued  before  Sir  A. 
Hart,  Y.  C. :  and  it  has  always  struck  me  that  the  observations  made,  by 
that  able  Judge,  in  deciding  on  those  exceptions,  were  extremely  good ;  and, 
in  my  opinion,  they  are  applicable  to  the  present,  and,  indeed,  to  eveiy  other 
case  of  the  same  nature.    He  says:  ^  It  often  happens  that  die  court  is  called 
on  to  expound  a  meaning  and  execute  a  purpose,  which  the  testator  himself 
could  not  have  explained  in  their  detail ;  and  the  court  is  then  driven  to  the 
necessity  of  giving  such  directions  as  it  conceives  to  be  nearest  to  a  probable 
and  rational  purpose  in  the  testator's  mind."    Then  Sir  A.  Hart  states  the 
words  of  the  will,  and  proceeds  as  follows :  <<  The  importimt  wiMxls  ^closely 
entailed,"  would  require  the  limitations  to  be  as  strict  as  the  niles  of  law  would 
permit;  and  every  person  in  esse  at  the  testator's  death,  must  have  taken  a 

life  estate  and  no  more."    Then  lie  says:  "In  giving  effect  to  the 
1*592]     executory  directions  of  a  will,  the  •court  will  guard  all  rights  by  ro- 

strictions  and  covenants  in  the  way  of  limitatk)ns.[l  j 

[l]  <'  A  ■ettleoieni  ftnd  a  will  ttand  ptecMj  oa  the  nnio  footia^,  nve  that  the  veiy  act  of  mi&- 
tag  a  settlement  inter  vivog  more  stron^rly  enforoeB  the  probobUity  of  an  intention  that  it  ohonld  be 
etrict,  than  in  the  case  of  a  will.  A  man  must  make  some  disposition  of  bis  property  to  take 
eflfect  when  he  is  gone,  but  If  you  in  your  iafettme  settle  your  property,  it  must  be  Ukea  that  you 
laeaa  to  do  efltetually  that  which  jwu  pfopssed  Co  do  at  all.  The  genera]  object,  howeror,  of  a 
voluataiy  settlement,  or  a  will,  cannot  be  collected  from  the  mere  nature  of  the  mstromeat    Yo« 
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The  case  of  Lord  Dwrchester  v.   Lord  Effingham^  was  as  follows : 
Lford  Dorchester  haying  settled  certain  estates  which  he  had  purchased,  on 
his  sons  and  their  issue,  so  as  to  make  the  sons  tenants  for  life  and  their 
sons  tenants  in  tail,  and  having  a  general  power  of  revocation  and  new  ap- 
pointment by  deed  or  will,  did,  by  his  will,  use  this  expression :  ''  all  my 
landed  estates  to  be  attached  to  my  title  as  closely  as  possible."    The  next 
Lord  Dorchester  filed  n  bill  immediately  after  the  death  of    the  former  lord, 
\rho  was  his  grandfather,  and,  after  setting  forth  the  deeds  which  contained 
the  limitations/^e  {urayed  that  he  might  be  declared  to  be  tenant  in  tail  of 
of  the  settled  estates  under  the  limitations  of  the  deeds.    So  far  as  that  point 
was  concerned,  he  was  opposed  by  those  who  took  other  interests ;  and  the 
result  was  that  the  court  declared  that,  by  the  effect  of  the  will,  the  estate 
tail  of  the  plaintiff  Lord  Dorchester  in  the  settled  estates,  and  the  estates 
tail  of  all  the  other  male  issae,  were  reduced  to  estates  for  life,  with  remain- 
ders to  their  first  and  other  sons  in  tail  male :  and  it  was  ordered  that  the  tim- 
ber money  and  the  testator's  residuary  personal  estate,  should  be  laid  out 
in  lands  to  be  settled  to  the  same  uses  as  the  other  estates  were  subject  to, 
under  the  settlements  and  according  to  the  operation  andjefiect  before  de- 
clared of  the  testator's  will.    So  that  the  court,  in  that  case,  decided  what 
was  the  etfoct  of  the  very  geneml  words  used  by  the  testator ;  and  directed 
the  estates  which  were  to  be  purchased  with  the  timber  money  and  the  re- 
siduary personal  estate,  to  be  settled  accordingly. 

The  books  are  full  of  instances  in  which  the  court  has  interfered 
to  carry  into  effect  the  general  intention  *of  the  parties,  of  having  a    [*693] 
settlement  made  where  only  general  words  are  used.    So  that  it  is 
beyond  all  doubt  that  the  court,  in  the  simple  case  which  arises  on  the  first 
part  of  the  direction  in  this  case,  can  order  a  settlement  to  be  made. 

The  only  question  then  is,  whether  there  is  any  thing  in  the  second  part 
of  the  direction,  which  is  so  illegal,  as  to  tie  up  the  hands  of  the  court  and 
prevent  it  from  making  any  8ettlement.[1  J  That  part  of  the  direction  is  in 
the  following  words :  "  And  that,  during  every  suspension  or  abeyance  of  the 
same  dignity  within  the  limits  prescribed  by  law  for  strict  settlements,  th& 
rents  and  profits  of  the  same  premises  shall  be  equally  divided  among  the 
co-heirs  per  stirpes  of  the  person  or  persons  respectively,  by  reason  of 
whose  death  or  deaths  without  issue  male,  such  suspension  or  abeyance 
shall  be  for  the  time  being  occasioned,  as,  by  three  counsel  learned  in  the 
law,  whereof  the  Attorney  or  Solicitor  General  for  the  time  being  shall  be 
one,  and  whereof  the  others  shall  be  named  by  him,  or  as,  by  the  majority  of 
such  three  counsel,  shall  be  advised  and  directed  :  and  incaseboth^the  Attor- 
ney and  Solicitor  General  shall  decUne  the  reference,  or  no  two  of  the  refer- 

muflt  gmther  the  intention  of  the  tettlor  from  the  four  coraen  of  the  settlement  itself."    Su|^cn, 
Lord  Chancellor.    Roekford  ▼.  Fitxmaurice,  1  Conn.  &>  Law.  173. 
[1]  Vide  Parka  V.  Foribs,  9  Paige,  193. 
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ees  shall  agree  as  to  the  mode  of  settlement,  thea  in  such  manner  as  shall  be 
directed  by  the  Court  of  Chancery  upon  a  bill  to  be  filed  by  the  trustees." 
'    For  the  purpose  of  construing  this  passage,  I  think  that  it  is  not  mate- 
rial to  consider  whether  the  words :  "  within  the  limits  prescribed  by  la^r 
for  strict  settlements,"  ought  to  be  taken  in  connection  with  the  words  that 
precede  them,  namely, ''  during  every  suspension  or  abeyance  of  the  same 
dignity,"  or  in  connection  with  the  words  that  follow  them,  nameljr, 
[*694]    <<  the  *rents  and  profits  of  the  same  premises  shall  be  equally  divided 
between  the  co-heirs  'per  stirpes,  6cc.f  the  truth  is  that,  in  which 
eyer  of  those  two  ways  you  take  those  words,  you  find  an  intention  that 
that  division  of  the  rents  and  profits  shall  continue  no  longer  than  the  rules 
of  law  allow. 

Suppose  that  the  settlement  were  to  be  made  in  this  form :  namely,  that 
the  estates  were  to  be  limited  to  trustees  for  a  term  of  1000  years,  determina- 
ble at  the  end  of  twenty-one  years  from  the  death  of  the  survivor  of  all  the 
persons  in  esse  at  the  time  of  the  late  Lord  Le  Despencer's  death  and  then 
capable  of  succeeding  to  the  dignity,  and  that  subject  thereto,  the  estates 
were  then  limited  to  the  different  persons  so  in  esse  and  capable  of  succeed- 
ing to  the  dignity,  for  their  lives,  successively,  with  remainder  to  their  sons 
in  tail,  with  remainder  to  their  daughters  in  tail :  and  that  then  the  trusts 
of  the  term  of  1000  years  were  declared  to  be  that,  in  the  event  of  there 
being  any  abejrance  such  as  is  here  contemplated,  the  rents  should,  during 
the  time  (which  could  not  exceed  the  limits  fixed  by  law,)  be  disposed  of  in 
the  manner  prescribed:  there  can  be  tio  doubt  that  that  would  be  a  legal 
mode  of  settlement.  I  do  not  say  that  that  is  the  only  or  the  best  method  of 
executing  the  trust ;  but  it  is  one  mode  which  appears  to  me  to  be  un- 
objectionable in  point  of  law.  And,  when  you  find  that  the  intention  of  the 
parties  is  to  do  that  only  which  the  rules  of  law  will  permit,  or  as  it  is 
expressed  which  may  be  done  within  the  limits  prescribed  by  law,  for  strict 
settlements,  my  firm  opinion  is,  that  it  is  the  duty  of  the  court  to  refer  it 
to  the  Master  to  approve  of  a  proper  settlement  according  to  the  language 
of  the  trust.(a)[l] 

(a)  Ibbei9on  ▼.  Ibhetmm,  ante,  p.  495,  [p.  n.] 

[I]  Ai  to  the  ■ettlemeiit  approved  by  the  Master,  and  the  dispoeitioii  thereof  by  the  eoart,  aee  11 
Sim.  508.  Ai  to  remotenoM,  see  farther,  Newman  v.  Newman,  9  Sim.  51.  Vawdryr,  Oeddea^ 
Tarol.  361.  8.  C.  r Rnaa.  it  M.  303.  Bland  y,  Willidmt, 3  Myl.  Sl  K.4U.  Ibbetnn  r.  IhbeUvm^  5 
Myl.  Sl  Cr.  96.    Goti  v.  CeeJfc,  7  Paige,  531 .     OrHfitk  ▼.  Blunt,  4  Beav.  348. 
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•Jane  Boyd,  Widow,  v.  Buckle.  [*595] 

1840:  3lBt  March^Annaiiy ;  WUl;  Comtraetion. 

Teatator,  after  reciting  that  the  income  of  his  wife,  in  caae  ihe  enrviyed  him,  would  conuet,  in  part, 
of  the  rent  of  a  leasehold  estate,  which  he  had  settled  on  her,  directed  his  trustees,  in  case  the 
lease  should  expire  in  her  lifetime,  to  pay  to  her,  out  of  the  dividends  and  interest  arising  from  a 
sufficient  part  of  his  penonal  estate,  at  their  discretion,  se  much  per  annum  as  would  be  an 
eqaivalent  for  the  rent  lost  tbenby ;  and  he  gave  hia  residuary  personal  estate  to  the  trustees, 
in  trust  to  invest  it  in  the  usual  securities,  and  to  accumulate  the  inoome  until  the  lesse  should 
expire  in  bis  wife's  lifetime,  and  then  during  the  remainder  of  her  life,  to  pay  her  the  income  of 
the  accumulated  fund,  and,  after  her  death,  to  stand  possessed  of  the  capital  for  bis  grandchildren. 
The  lease  exph^  in  his  wife's  lifetime ;  but  the  income  of  the  residuary  fund  was  not  equivalent 
to  the  rent  lost.  Held  that  the  wife  was  entitled  to  have  the  deficiency  of  her  income  made 
good  out  of  the  capital  of  the  residuary  fund. 

William  Botd,  by  his  will,  dated  the  15th  of  May,  1830,  after  reciting 
that,  by  the  settlement  on  his  marriage  with  the  plaintiff,  he  had  settled  on 
her,  during  her  life,  in  case  she  should  survive  him,  the  yearly  rent  of  a 
leasehold  estate,  called  the  Battle-bridge  estate,  and  also  the  dividends  of  4000/. 
stock  in  the  London  Dock  Company,  ratiBed  and  confirmed  the  settlement 
as  far  as  n^arded  the  property  settled  upon  the  plaintiff:  and,  after  further  reci- 
ting that  the  leasehold  estate  would,  in  case  the  plaintiff  should  survive  him, 
form  a  material  part  of  her  income,  and  as  the  lease  under  which  be  held  the 
same,  might  expire  in  her  lifetime,  he  directed  the  trustees  thereinafter  named 
in  case  of  such  an  event  happening,  out  of  and  from  the  dividends  and  in- 
terest arising  fnmi  a  sufficient  part  of  his  personal  esttUSj  at  their  discre- 
tion^ to  pay,  to  the  plaintiff,  so  much  per  annum  as  would  be  equivalent  to 
the  rent  so  lost  by  such  lease  having  expired :  and  he  gave,  to  the  plaintiff, 
the  sum  of  60W.  sterling,  to  be  paid  to  her  within  three  calendar  months 
next  after  his  decease ;  and  he  gave,  to  the  trustees,  all  his  shares,  amounting 
to  6002.,  in  the  capital  stock  of  the  Commercial  Sale-rooms  Com- 
pany in  Mincing-lane,  London,  *upon  trust,  during  the  life  of  the    [*596] 
plaintiff,  to  pay  the  interest  thereof  to  her ;  and  he  also  gave  to  the 
trustees,  so  much  of  the  consolidated  bank  three  per  cent,  annuities  stand- 
ing in  his  name  at  the  time  of  his  decease,  as  would  produce  the  sum  of  100/. 
per  annum ;  or,  if  there  should  not  be  so  much  of  that  stock  standing  in  his 
name  at  the  time  of  his  decease,  then  he  directed  the  trustees  to  purchase, 
out  of  his  residuary  estate,  so  much  .three  per  cent,  consolidated  bank  annui- 
ties as  would  produce  the  sum  of  100/.  per  annum  in  their  names,  upon 
trust  to  receive  the  said  sum  of  100/.  per  annum  produced  from  the  dividends 
and  interest  of  such  stock,  and  pay  the  same  to  the  plaintiff  during  her  life. 
The  testator  then  gave  several  legacies  to  different  persons,  and  bequeathed 
to  the  trustees  all  his  ready  money,  moneys  in  any  of  the  public  stocks  or  funds, 
and  all  such  sums  of  money  as  should  be  due  to  him  at  his  decease  upon 
mortgage  or  other  spteialty  and  by  simple  contract,  and  all  other  his  ])erson« 
al  estate  and  effects  whatsoever,  not  thereinbefore  by  him  otherwise  disposed 
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of,  upon  trust  with  all  convenient  speed  after  his  decease,  to  call  in  and    to 
compel  payment  of  such  part  of  his  said  personal  estate  as  should  consist   of 
moneys  due  and  owmg  by  judgment,  bond,  or  simple  contract,  and  also 
all  other  such  part  or  parts,  as  they  should  deem  proper  and  necessary  of  his 
personal  estate  which  should  consist  of  moneys  invested  in  any  of  the  public 
stocks  or  funds,  or  be  due  and  owing  upon  real  securities,  and  to  sell  and 
convert  into  money  such  part  or  parts  thereof  as  should  consist  of  specific 
chattels,  and  to  stand  possessed  of  and  interested  in  the  moneys,  stocks,  funds, 
and  securities  which  should  arise  from  the  sale  and  conversion  of  his  general 
personal  estate,  or  which  should  continue  part  thereof  unconverted,  and  the 

dividends,  interest  and  annual  produce  thereof,  upon  trust,  in  the 
[*597]    'first  place,  to  pay  and  satisfy,  out  of  such  of  the  same  moneys  as 

should  first  come  to  hand  and  be  received,  all  his  just  debts  and  fune- 
ral and  testamentary  expenses  and  the  pecuniary  legacies  thereinbefore  be- 
queathed :  and,  as  to  the  residue  or  surplus  of  the  trust  moneys  which  should 
remain  after  answering  the  several  purposes  aforesaid,  he  directed  that  his  trtxs- 
tees  should  lay  out  and  invest  the  same,  in  their  or  his  names  or  name,  in  someof 
the  parliamentary  stocks  or  public  funds  of  Great  Britain  or  at  interest  upon  real 
securities  in  England,  and  should  from  time  to  time,'alter  and  vary  and  trans- 
pose, at  discretion,  as  well  the  same  stocks,  funds  or  securities,  or  any  of 
them,  as  also  such  of  the  stocks,  funds  or  securities,  being  part  of  his  person- 
al estate,  at  his  decease,  which  they  should  not  think  fit  to  couYert  into 
money  or  call  in  as  aforesaid,  and  should  stand  possessed  of  and  interested  in 
all  and  singular  the  moneys,  stocks,  funds  and  securities  which  should  be  so 
invested,  produced  and  acquired  respectively  as  last  mentioned,  or  which 
should  continue  part  of  his  personal  estate  unconverted,  and  the  dividends, 
interest  and  annual  produce  thereof,  respectively  upon  trust,  in  the  first  place, 
in  the  meantime  and  until  his  term  and  interest  in  the  Battle-bridge  estate, 
whereof  two  years  or  thereabouts  were  then  unexpired,  should  expire  and 
determine  or  the  plaintiff*  should  die,  which  should  first  happen,  to  accumu- 
late and  improve  the  interest,  dividends,  and  annual  produce  of  all  the  resi- 
duary moneys,  stocks,  funds  or  securities  by  investing  the  same  and  the  pro- 
duce thereof,  from  time  to  time,  in  the  names  or  name  of  the  trustees  or  trus- 
tee for  the  time  being,  in  some  or  one  of  the  parliamentary  stocks  or  public 

funds  of  Great  Britain,  or  at  interest  on  real  security  in  England  to 
[*598]    be  from  time  to  time  altered  and  varied  as  occasion  should  'require 

and  such  accumulations  to  be  added  to  and  form  part  of  the  capital 
of  the  residuary  moneys,  stocks,  funds  or  securities,  and  to  be  applied  and 
disposed  of  accordingly :  and  upon  further  trust,  in  case  his  term  and  interest 
in  the  Battle-bridge  estate  should  expire  and  determine  in  the  lifetime  of  the 
plaintiff*,  then  and  from  thenceforth,  durii^  the  residue  of  the  life  of  the 
plaintiff*,  to  pay  the  interest,  dividends  and  annual  produce  of  all  the  residuary 
moneys,  stocks,  funds  or  securities  and  accumulations,  unto,  or  permit  the 
same  to  be  received  by  the  plaintiff*  or  her  assigns  for  her  life ;  and,  from  and 
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after  her  decease,  hia  \rill  was  that  all  the  tesiduary  nKmeys,  stdeks,  fondn 
and  securities  and  accumulations,  if  any,  should  be  held  in  truBt  for  such 
of  his  grandchildren  as  should  be  living  at  his  decease,  in  equal  shares. 

The  testator  died  on  the  10th  of  December,  1830.  His  term  in  the  BfttHd- 
bridge  estate  expired  on  the  24th  of  June,  1S34;  and,  thereby,  the  plaintiff 
sustained  a  loss  of  yearly  uicome  to  the  amount  of  2901. 

The  interest  and  dividends  of  the  testator's  residuary  estate  bdiig  insufi^ 
cient  to  make  good  the  whole  of  that  loss,  the  plaintiff  claimed,  by  her  billi 
to  have  the  deficiency  supplied  out  of  the  capital. 

Mr.  Knight  Bruce  and  Mr.  Teedj  for  the  plaintiff: — Tht  interest  and 
dividends  of  the  testattwr's  residuary  estate  are  not  sufficient,  with  the  cBvi- 
dends  of  the  40002.  London  Dock  stock,  to  make  up,  to  the  plaintiff,  the 
same  amount  of  income  which  she  had  before  the  lease  of  the  Battle-bridge 
estate  expired.  The  executors  and  residuary  legatees  contend  tfiat 
the  deficiency  is  to  be  supplied  out  of  the  interest  and  dividends  *oirfy  [•899] 
of  the  residuary  estate,  and  that  the  capital  cannot  be  touched  for 
that  purpose.  But  this  is  nothing  more  than  the  comnKm  case  of  an  annuity 
directed  to  be  paid  out  of  the  interest  of  a  fund  ;  in  which  case,  if  the  interest 
is  not  sufficient  to  pay  the  annuity,  the  capital  is  applicable  to  supply  the 
deficiency.  If  a  testator,  at  the  commencement  of  his  will,  gives  an  annuity, 
and  afterwards,  directs  a  fund  to  be  set  apart  and  the  interest  of  it  applied  in 
pajrment  of  the  annuity,  he  does  not  thereby,  cut  down  the  annuity.fl]  Here 
the  testator  directs  his  trustees,  in  case  the  tease  should  expire  in  the  lifetime 
of  his  wife,  out  of  the  dividends  and  interest  arising  from  a  sufficient  port  of 
hi9  personal  estate,  at  their  discretion,  to  pay,  to  his  wife,  so  much  per  aimum 
as  would  be  an  equivalent  to  the  rent  lost  by  the  lease  having  expired.  That 
direction  charges  the  income  of  the  residuary  estate,  for  all  time;  and| 
therefore,  it  charges  the  capital.  The  will  clearly  shows  that  the  testator 
was  most  anxious  that  his  wife's  income  should  be  maintained,  at  its  lull 
amount,  during  the  whole  of  her  life ;  and  the  directions  which  he  aft«erwards 
gives  respecting  his  Residuary  estate,  are  only  subordinate  to  that  objeett 
Arundett  v.  Arundett,{a)  May  v.  Bennettj{b)  Davies  v.  Wattier.{c) 

Mr.  Jacob  and  Mr.  Paley,  for  the  executors  and  trustees,  declined  to  argue 
the  question,  as  the  persons  beneficially  interested  in  the  residue,  were  parties 
to  the  suit. 

Mr.  Elderton,  for  some  of  the  eestuis  que  trust  of  the  residue : — The 
testator  directs  his  trustees,  out  of  and  from  the  dividends  and  interest 

(a)  1  Myl.  Sl  Keen,  316.    [S.  C.  Coop.  Sel.  Caa.  139.]  (6)  1  Rum.  370. 

(c)  1  Sim.  &  Stn.  463.  [465,  n.  1.] 

[1]  The  point  here  ttlle|red  by  the  eonneel,  w  affirmed  in  a  mneh  enriier  deciiiaii.  Trevor  ▼.  TVt- 
•or,  (Joly,  1888,  before  LeMh,  M.  R.)  5  RnM.  34.  The  eynopeis  of  the  eaee  ie :— "  A  teetstiir 
gfree  to  bit  wife  an  annuity  of  lOOI.  which  he  eomideie  will,  wHh  the  property  which  «he  ie  entUied 
to  aOer  hie  death',  make  np  to  her  an  Income  of  3500Z.  a  year :  in  fact,  thoee  gifta  make  up  her  in* 
eome  only  to  1800/;  ehe  entitled  to  have  the  deficiency  supplied  out  of  bis  residuary  estate." 

Vol.  X.  45 


601  OASES  IN  CHANCERY. 

1840.— 'Boyd  ▼.  BocUe.  ^ 

[*600]  arising  from  a  sofficient  part  of  *his  personal  estate,  at  their  disere- 
tion,  to  pay  to  his  wife,  so  much  per  annum  as  would  be  an  equivalent 
to  the  rent  lost  by  the  lease  having  expired*  It  is  quite  clear  that,  under 
thosd  words,  the  interest  and  dividends  are  alone  applicable,  de  anno  m  an- 
nutn,  to  make  good  the  loss.  I  do  not  mean  to  contend  that  it  was  to  be  in 
the  discretion  of  the  trustees  whether  they  should  make  good  the  loss  or  not ; 
but  it  was  to  be  discretionary  in  them  what  part  of  the  estate  should  be  ap- 
plied for  that  purpose.  If  the  income  of  the  estate  is  not  sufficient  to  make 
good  the  loss,  the  consequence  is  that  the  legatee,  as  frequently  is  the  case, 
can  not  have  all  that  the  testator  intended  to  give  to  her. 

The  cases  that  have  been  cited,  are  clearly  distinguishable  from  the  pre- 
sent.   In  ArundeU  v.  ArundeU^  the  rent^haj^  was  not  directed  to  be  paid 
out  of  the  rents  of  the  Ashgrove  and  ToUard  Royal  estates ;  but  was  charged 
upon  the  corpus  of  the  estates*    In  May  v.  Bennett^  the  testator  gave  an 
annuity  to  his  widow ;  and  directed  his  executors  to  lay  out  in  government 
security,  as  much  money  arising  from  his  estate  as  would  produce  the  an- 
nuity.   The  executors,  instead  of  purchasing  a  sufficient  sum  in  the  three 
per  cents.,  as  this  court  would  have  directed  them  to  do,  purchased  1092/. 
in  the  five  per  cents. ;  which  were  afterwards  converted  by  act  of  Parliament, 
into  four  per  cents. ;  and,  thereby,  the  dividends  bectune  inadequate  to  satisfy 
the  annuity.    It  is  quite  plain  that,  under  those  circumstances,  the  annuitant 
was  entitled  to  have  the  deficiency  of  the  dividends  made  up  Irom  the 
corpus  of  the  fund.    The  facts  of  those  cases  are  totally  different  from  a  case 
of  this  kind,  where  a  certain  portion  of  the  income  of  the  estate  is  directed  to 
be  paid  to  the  widow.     I  submit,  therefora,  that  the  utmost  that  this  lady  is 

entitled  to,  is  the  income  of  the  residuary  estate. 
[*601]  *Mr.  Perry  for  the  assignee  of  the  share  of  one  of  the  cestuis  que 
trust  of  the  residue : — ^I  submit  that  the  widow  is  entitled  to  have 
her  inccMne  made  good,  not  out  of  the  capital,  but  out  of  the  dividends  of  the 
residuary  estate.  The  difficulty  of  the  case  arises  from  the  inconsistent  dis- 
positions made,  by  the  testator,  in  the  first  and  last  clauses  of  his  will.  In 
the  first  clause  he  directs  that  his  wife  shall  receive  compensation  out  of  his 
estate(a)  for  what  she  may  lose  by  the  expiration  of  the  lease ;  but,  in  the 
last  clause,  he  directs  that  she  shall  receive  compensation  out  of  the  interest 
of  his  residuary  estate :  and,  where  there  are  two  inconsistent  clauses  in  a 
will,  the  rule  is  to  reject  the  first  and  give  efiect  to  the  last.[lj 

(a)  The  wQl  wai  stated  in  the  answer  of  the  ezeenton  and  tnisteee,  as  well  as  in  the  bm ;  but 
it  no  where  appeared  that  the  testator  had,  in  ternu,  charged  his  estote  as  above  mentioned. 

[1]  Ace  Parks  t.  Park;  9  Paige,  110.  •<  I  admit  this  mle  is  not  fomided  upon  a  very  aatk- 
factory  reason,  and  is  only  to  be  adopted  from  the  necessity  of  the  case.**  Walworth,  Ch.,  ibid. 
134.  «  The  rule  in  favor  of  preferring  the  latter  to  the  former  in  two  dispositions  in  a  wiU  denUng 
dlfierently  with  the  same  subject  is,  as  we  know,  applied  only  after  the  failure  of  every  endeavor 
to  give  BDch  a  reasonable  constraetion  to  the  entire  disposiaons  as  will  render  every  part  of  tfarai 
operative."    Knight  Brace,  V.  C,  Skifperdton  v.  Teissr,  1  Yo.  dt  Coll.  C.  C.  409. 
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Mr.  Ramilly^  for  the  other  cestuia  que  trust  of  the  residue,  merely  submit- 
ted the  point  to  the  decision  of  the  court. 

The  Yics-Chancbllor  : — It  really  appears  to  me  that  there  is  nothing 
in  the  point 

I  do  not  think  that  the  limited  way  in  which  the  trust  subsequently  is 
declared  with  respect  to  the  estate,  takes  away,  from  the  widow,  the  benefit 
of  the  first  charge ;  because  the  first  charge  is  made  with  quite  a  different 
view. 

I  think  that  the  plaintiff  is  entitled  to  have  the  deficiency  of  her  inr 
come  made  good,  from  time  to  time,  out  of  the  carpus  of  the  residuary 
08tate.[l] 


•A BURROW  V.  ABURROW.(a)  [*602] 

1840 :  37th  Mmrehw— New  Orden ;  Viee-ChmnoeUor ;  Jnriidietioii. 

Petition  by  tenant  in  tail,  on  the  death  of  the  tenant  for  life,  for  payment  of  a  fond  in  court  arisen 
from  the  lale  of  timber  improperly  cut  by  the  tenant  for  life. 

The  decree,  on  further  directioni,  waa  made  by  the  Master  of  the  RoTla,  but  it  did  not  reserre 
liberty*  to  apply.  Held  that  the  ease  vaa  net  affected  by  the  11th  order  of  May,  1837,  and 
therefore  the  appliclition  waa  not  improperly  made  to  the  Vice-Chancelioc. 

This  was  a  petition  for  payment  of  money  out  of  court 

The  suit  was  instituted  by  an  infant  tenant  in  tail  under  a  will,  against 
the  first  tenant  for  life  and  the  other  parties  inter^ted,  to  restrain  the  tenant 
for  life  from  committing  waste,  and  for  an  account  of  the  proceeds  of  certain 
timber  cut  by  him. 

By  the  decree  on  further  directions,  made  on  the  27th  July,  1804,  the 
tenant  for  life  was  ordered  to  pay,  into  court,  the  amount  of  the  proceeds  of 
the  timber  cut  by  him,  and,  in  default  of  payment,  a  receiver  was  appointed 
of  the  estates  of  which  he  was  tenant  for  life. 

By  subsequent  orders^  made  on  interlocutory  applications,  the  receiver  wa3 
discharged  on  payment,  by  the  tenant  for  life,  of  the  sum  ordered,  by  the 
decree  on  further  directions,  to  be  paid  by  him ;  and  certain  other  sums,  the 
proceeds  of  further  cuttings  of  timber,  were  paid  into  court ;  and  all  such 
sums  were  invested*  and  the  dividends  were  ordered  to  be  paid  to  the  tenant 
for  life. 

No  liberty  to  apply  was  given  either  by  the  decree  or  by  the  subsequent 
orders. 

The  decree  on  farther  directions  was  made  by  the  Master  of  the  Rolls,  and 
the  subsequent  orders  by  the  Lord  Chancellor. 

(a)  Ex  relatione. 

[1]  Vide  Stamper  v.  Pickaringt  9  ^ok,  176,  and  n.  1,  ibid.  Cla9Qn  t.  Lawrence,  S  £dw.  Ch. 
Rep.  48,  54.     Ante,  599,  n.  1. 
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[•603]        *The  first  tenant  in  tail  baring  barred  the  entail  and  having  sub- 
sequently died  in  the  lifetime  of  the  tenant  for  life,  his  Tepresenta- 
tiTes  petitioned  on  tbe  death  of  the  tenant  for  life,  for  the  transfer  to  tbem 
of  the  fund  in  court. 

Mr.  Jojcoh  and  Mr.  FVelinff,  for  tbe  petitioners,  suggested  a  doubt  whether 
tbe  application  was  made  to  tbe  right  court ;  and  submitted  that,  as  this 
was  neither  an  interlocutory  application,  nor  a  petition  presented  trader  or 
pursuant  to  tbe  liberty  to  apply  contained  in  any  decree  or  decretal  order,(a) 
the  case  was  not  within  the  provisions  of  the  general  orders  of  the  5th  of 
May,  1837. 

The  Yice-Chancellor  was  of  opinion  that  tbe  case  was  not  affected  by  those 
orders;  and  referred  it  to  tbe  Master  to  inquire  and  state  whether  the 
tenant  for  life  was  dead,  and  whether  the  petitioners  were  entitled  to  the 
fund  in  question  ;  with  liberty  to  state  special  cireumstances.[l] 


[*604]  *LoGAN  V.  BaiKes. 

1840 1  31st  March. — New  Orden ;  Account!  aad  inqairiea. 

If  on  an  application  by  the  plaintiff,  under  the  5th  order  of  the  9th  of  May,  1839,  for  preliminary 

acconnta  to  be  taken,  the  defendant  objects  that  certain  persons  ought  to  b«Te  been  made  co- 

plaintiffii,  the  court  will  not  make  the  order. 

Mr.  Jacob  and  Mr.  Koe,  for  tbe  plaintiff  moved,  under  tbe  6th  order  of 
tbe  9tb  of  May,  1839,[2]  that  certain  preliminary  accounts  might  be  taken 
in  tbe  cause. 

Mr.  Knight  Bruce  opposed  tbe  application,  on  the  ground  that  two  per- 
sons whom  be  named,  ought  to  have  been  made  co-plaintiffs  in  the  suit 

Tbe  Yice-Cbancellor  said  that,  as  it  bad  been  objected  that  tbe  suit  could 
not  be  sustained  in  its  present  form,  and  as  tbe  decision  upon  that  objection 
must  be  reserved  until  tbe  bearing  of  tbe  cause,  be  could  not  direct  tbe  ac- 
counts to  be  taken,  on  an  interlocutory  application .[3] 

(a)  See  11th  order  of  May,  1837. 

[1]  Vide  1  Keen,  14, 15  ;  Wright  v.  Mning,  post  GS5. 

{%]  For  thb  Older,  see  4  Myl.  4t  Cr.,  Appendix,  iit. 

[3]  These  preliminary  inquiries,  it  seems,  are  only  allowed  m  cases  fk«e  from  difficulty  and  com* 
plexity.  Topham  ▼.  Lightbody,  1  Hare,  389.  Curd  y.  Curd,  2  Hare,  11&  Brttzt  t.  Em^Uskp 
Id.  118. 
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•In  ee  King.  [•605] 

1840 ;  22d  April.~Coiiitnictioii  ef  U  G«o.  4  &.  1  Will.  4,  e,  60  ;  Trustee  ;  Coeto. 

A  person  beneficially  entitled  to  part  of  the  dividends  of  a  sum  of  stock,  has  a  safficient  interest  to 

support  a  petition  under  11  Geo.  4,  and  1  Will.  4,  c.  60,  for  the  appointment  of  a  new  trustee  of 

the  stock. 
The  weeds  in  the  10th  section  of  the  act,  whaoh  empower  the  court  to  order  "  apy  perwMi  appointed 

as  aforesaid  to  receive  and  pay  over  or  join  in  receiving  and  paying  over  the  dividends  of  suoh 

stock  in  such  maimer  as  the  said  court  shall  direct,"  authorize  the  court  to  direct  one  of  the 

officers  of  the  bank  to  receive  the  dividends  of  the  trust  stock  and  pay  them  oyer,  not  to  the  party 

beneficially  entitled,  but  to  the  new  trustee. 
If  a  motion  is  made  to  enforce  an  order  onder  the  act,  and  the  order  appears  to  be  an  impioper 

one,  the  court  has  jurisdiction  to  give  the  party  resisting  it,  the  costs  of  the  motion. 

A  TENANT  for  life  of  a  sum  of  stock  standing  in  the  qanie  of  one  HodsoU, 
the  surviving  trustee  thereof^  granted  an  annuity  to  Margaret  Charlotte  King^ 
and  assigned  to  her  his  life  interest  in  the  stock,  in  trust  to  apply  the  divi- 
dends in  payment  of  the  annuity  and  to  pay  over  the  surplus  to  him.  For 
several  years  HodsoU  received  the  dividends  oi  the  stock,  and  paid  the  annu- 
ity out  of  them.  Afterwards  he  went  to  reside  abroad ;  and,  the  annuity  be- 
coming in  arrear,  M.  C.  King  presented  a  petition,  under  11  Qeo.  4  and  1 
Will.  4,  c.  GO,  s.  10,  praying  for  a  reference,  to  the  Master,  to  inquiry  and 
state  whether  HodsoU  was  a  trustee  within  the  meaning  of  the  act ;  and,  if 
the  Master  should  find  in  the  aflirmative,  then  that  tlie  court  would  direct 
such  person  as  it  should  think  proper  to  appoint  in  HodsoU's  place,  to  receive 
the  dividends,  and  to  pay  them  to  the  petitioner,  during  the  continuance  of 
the  annuity.  The  usual  order  having  been  made  on  the  hearing  of  the  pe-» 
tition,  and  the  Master  having  reported  that  HodsoU  was  a  trustee  within  Che 
meaning  of  the  act,  and  that  he  was  such  trustee  for  the  petitioner  during  the 
continuance  of  the  annuity ;  the  petitioner  presented  another  petition,  upofi 
which  an  order  was  made  confirming  the  report  and  directing  one  of 
the  officers  of  the  Banky  in  ^HodsoU's  place,  to  receive  the  dividends  of  [*606] 
die  stock  then  remaining  unreceived  and  thereafter  to  become  due, 
and  to  pay  them  to  the  petitioner,  upon  the  trusts  of  the  assignment,  so  long 
as  the  annuity  should  remain  payable.(a) 

The  Bank,  considering  the  above  order  to  be  irregular,  declined  to  comply 
with  it. 

(a)  The  section  of  the  act  ahove  referred  to  enacts  that,  if  d  trustee  of  stock  shall  he  out  of  the 
jurisdiction  of  the  conrt,  or  it  shall  be  uncertain  whether  he  is  living  or  dead,  dr  he  shall  refuse  to 
transfer  the  stock  or  to  receive  and  pay  over  the  dividends  thereof  to  the  party  entitled  thereto ;  it 
riiall  be  lawftil  for  the  court  to  direct  such  person  as  it  shall  tliink  proper  to  appoint  for  that  purpose 
in  the  place  of  such  trustee,  to  transfer  such  stock  to  or  into  the  name  of  such  person,  and  in  such 
manner  as  the  court  shall  direct,  and  also  to  order  any  person  appointed  as  aforesaid  to  receive  and 
pay  over  or  join  in  receiving  and  paying  over  the  dividends  of  such  stock,  in  such  manner  as  the 
coort  shall  direct ;  and  that  every  such  transfer,  receipt  and  payment  shall  be  as  efl^tual  as  if  the 
■aid  trustee  had  transferred  or  joined  m  transferring  the  stock,  or  had  received  and  paid  or  joined 
in  receiving  or  paying  the  said  dividends. 
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Mr.  Jacob  and  Mr.  Burmestert  for  M.  C.  King,  now  moved  that  the  Bank 
might  be  ordered  to  act  in  obedience  to  the  order. 

Mr.  Knight  Brucey  for  the  Bank,  said  that  the  order  was  not  authorized 
by  the  act :  that  it  had  directed  the  Bank  to  pay  the  dividends  of  the  stock 
to  an  equitable  claimant,  and,  therefore,  it  had,  in  effect,  converted  the  Bank 
into  an  accountant  general  or  a  trustee  of  the  stock :  that  all  that  the  act 
authorized  the  court  to  do,  was  to  order  the  Bank  to  give  effect  to  a 
[•607]  new  ^appointment  of  trustees  by  the  court :  that  it  was  questionable 
whether  the  petitioner  in  this  case,  had  such  an  interest  in  the  trust 
fund,  as  entitled  her  to  present  a  petition  under  the  act. 

The  Yice-Chanc£LLor  : — There  can  be  no  doubt  that  the  petitioner's 
interest  in  the  stock  was  sufficient  to  support  her  petition  ;  for  she  was  bene- 
ficially entitled  to  part  at  least  of  the  dividends  of  the  stock ;  and  there- 
fore, in  my  opinion,  she  was  one  of  the  persons  beneficially  entitled  to  the 
stock.(a) 

In  this  case,  the  tenant  for  life  of  the  stock,  having  assigned  his  life  inte- 
rest to  M.  C.  King  in  trust  to  secure  an  annuity  which  he  had  granted  to  her 
and  HodsoU,  the  trustee  in  whose  name  the  stock  was  standing,  being  out  of 
the  jurisdiction  of  the  court,  M.  C.  King  presented  a  petition  praying 
[*608]  that  it  might  be  'referred  to  the  Master,  to  inquire  and  state  whether 
HodsoU  was  a  trustee  of  the  stock  within  the  meaning  of  the  act,  and 
whether  he  was  out  of  the  jurisdiction  of  the  court :  and,  if  the  Master  should 
find  in  the  affirmative,  then  that  some  person  might  be  appointed,  in  HodsoU's 
place,  to  receive  the  dividends  of  the  stock,  and  pay  them  over  to  the  petition- 
er, so  long  as  her  annuity  should  continue  payable ;  that  is,  in  effect,  that 
some  person  might  be  appointed  a  trustee  of  the  stock,  in  HodsoU's  place. 
The  Master  found  that  HodsoU  was  a  trustee  within  the  meaning  of  the  act, 
and  that  he  was  out  of  the  jurisdiction  of  the  court.  The  order,  which  ought 
to  have  been  made  on  the  petition  to  confirm  the  Master's  report,  was  not 
that  the  Bank  should  be  converted  into  trustees  of  the  stock ;  but  that  some 
person  should  be  appointed,  as  a  trustee,  and  that  the  secretary,  or  some 
other  officer  of  the  Bank,  should  transfer  the  capital  of  the  stock  into  his 
name,  and  pay  to  him  the  dividends  accrued  due  and  remaining  unreeeived : 
for  the  words  towards  the  end  of  the  10th  section  of  the  act :  ^  and  also  to 

(a)  The  11th  lectioii  of  the  act  enacti  that  every  order  to  he  made  in  pnnmaace  of  the  act,  ahaU 
he  made  either  in  a  came,  or  npon  a  petition  in  a  lonacy  or  matter ;  and  that  rach  penMm  aa  there- 
inafter mentioned  should  be  the  petitioner,  (that  is  to  say,)  if  the  same  should  relate  to  a  convey- 
ance, transfer,  receipt  or  payment  to  or  in  such  manner  as  might  be  directed  by  any  penon  bene- 
ficially entitled,  then  upon  the  petition  of  the  penon  or  some  or  one  of  the  persona  beneficially  en- 
titled to  the  land,  stock  or  diyidends  to  be  conveyed,  transferred,  received  or  paid ;  and,  if  the  sama 
should  relate  to  a  conveyance  in  order  to  vest  any  land  or  stock  in  a  new  trustee  duly  appointed 
by  virtue  of  some  power  or  authority  in  some  instrument  creating  or  declaring  the  trust  of  such  land 
or  stock,  or  by  the  Court  of  Chancery,  either  alone  or  together  with  any  continuing  trustee,  then 
npon  the  petition  either  of  the  trustee,  or  some  or  one  of  the  trustees  in  whom  the  same  shall  be 
proposed  to  be  vested,  or  of  any  person  having  an  interest  therein. 
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order  any  person  appointed  as  aforesaid  to  receive  and  pay  over  or  join  in  re- 
ceiving and  paying  over  the  dividends  of  such  stock  in  such  manner  as  the 
said  court  shall  direct,"  authorize  the  court  to  order  the  dividends  to  be  paid 
not  to  the  party  beneficially  entitled,  but  to  the  new  trusteee. 

The  consequence  is  that  the^ordermadeon  confirming  the  report,  is  wrong, 
and  the  motion,  which  seeks  to  enforce  that  order,  must  be  refused. 

Mr.  Knight  Bruce^  for  the  Bank,  asked  for  their  costs  of  the  motion. 

Mr.  Jacob  said  that  this  was  a  case  in  which  the  court  had  no  jurisdiction 
to  make  an  order  as  to  costs. 

*Th£  Vice-chancellor  : — ^I  can  not  but  think  that  this  court  has    [*609] 
jurisdiction,  in  a  case  like  this,  to  make  an  order  as  to  costs. 

Motion  refused  with  costs. 


Cooper  v.  Embrt. 

1840 :  26th  February  and  S3d  AprU.F— Vendor  and  parchaaer ;  Covenant  to  pioduee  title  deed^ ; 
Title. 

The  vendor  of  a  piece  of  copyhold  land,  enfranchieed  in  1799,  delivered,  to  the  purchaser,  two  ab- 
etraclB  commencing  in  1736,  one  of  the  title  to  the  land,  and  the  other  of  the  title  to  the  manor. 
The  deed  of  1799,  which  waa  forty  yean  old,  recited  that  the  then  lord  and  the  then  owner  of  the 
land  were  reapectively  seised  in  fee ;  and  several  of  the  deeds  relating  to  the  lord's  title,  were 
bargains  and  sales  enrolled,  and,  therefore,  copies  of  them,  as  well  as  of  the  surrenders  and  ad- 
mittances, which  would  be  good  evidence,  might  be  procured  by  the  purchaser  at  any  time. 
The  vendor  was  unable  to  deliver,  to  the  purchaser,  the  deed  of  1799,  or  any  of  the  prior  instm* 
ments,  but  was  willing  to  covenant  to  produce  that  deed. 

Held  that  he  was  bound  to  give  the  purchaser  covenants  for  the  production,  not  only  of  that  deed 
but  of  all  the  prior  instruments  mentioned  in  the  abstracts. 

This  was  a  suit,  by  the  vendor  against  the  purchaser,  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  an  estate  consisting,  in  part,  of  two 
xoods  and  nine  perches  of  land,  formerly  copyhold  of  the  manor  of  Barton* 
under-Needwood^in  Staffordshire;  The  question  was  whether  the  defendant 
was  entitled  to  covenants  for  the  production  of  certain  copies  of  court  roll 
relating  to  the  vendor's  title,  and  also  of  certain  deeds  relating  to  the  title  of 
the  lord  of  the  manor  who  had  enfranchised  the  «mall  piece  of  land.  The 
abstracts  of  the  vendor's  and  lord's  titles  were  numbered  two  and  three  re- 
spectively.   Their  contents  were,  shortly,  as  follows. 

Abstract  No.  2 — 8th  May,  1736 :  Surrender  of  the  piece  of  land  and 
other  hereditaments,  by  John  Belcher,  *W.  Dearbank  and  Sarah  his  [*610] 
wife,  to  Isaac  Hawkins,  by  way  of  mortgage  in  fee,  with  a  proviso 
for  re-surrender  to  Dearbank  and  wife,  for  their  lives  and  the  life  of  the  sur- 
vivor, with  remainder  to  William  Dearbank,  their  son,  in  fee.  Admittance 
of  Hawkins. — 30th  April,  1737 :  Surrender,  by  William  Dearbank,  the  son, 
of  his  reversion,  to  Richaids  Newton  for  life,  with  remainder  to  such  uses  as 
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Richard  Newton  should  appoint  by  deed  or  will,  with  remainder  to  his  rig^hc 
heirs.    Admittance  of  Richard  Newton. — 14th  October,  1750 :   Devise   by- 
Richard  Newton  to  Thomas  and  Matthew  Newton  in  fee,  in  trust  for  his 
children  Alice,  Ann,  Kenworth,  William,  Sarah  and  Elizabeth,  as  tenants  in 
common  in  fee. — ^d  October,  1763 :  Surrender  by  Isaac  Hawkins  to  Wil- 
liam Newton,  the  brother  and  heir  of  Kenworth  Newton  deceased,  the  son 
and  heir  of  Richard  Newton  deceased,  in  fee.     Admittance  of  William  "Sew- 
ton. — 22d  October,  1777 :  Surrender  by  William  Newton  to  the  use  of  his 
will. — 9th  May,  1794 :  Admittance  of  Sarah  Newton,  sister  of  William  New- 
ton and  devisee  in  fee  under  his  will  dated  5th  January,  1794. — 24th  Novem- 
ber, 1798  :  At  a  court  then  holden  a  power  of  attorney,  dated  22d  November, 
179S,  from  Elizabeth  Newton,  the  only  child  and  heir  of  Matthew  Newton, 
the  surviving  trustee  of  Richard  Newton's  will,  was  read,  whereby,  after  re- 
citing that  will,  Kenworth  Newton's  death  intestate,  William  Newton's  death 
and  devise  to  his  sister  SariA,  an  indenture  of  the  30th  October,  1794,  by 
which  Ann  Newton  released  her  share  in  the  premises  to  her  sister  Sarah  in 
fee,  an  indenture  bearing  even  date  with  the  power  of  attorney,  whereby, 
after  reciting  that  Alice  and  Ann  Newton  and  their  sister  Sarah,  then  the 
wife  of  William  Greaves,  had  given  the  premises  to  Greaves  in  fee,  they  re- 
quested Elizabeth  Newton,  as  the  heir  of  the  surviving  trustee  of 
[•611]    Richard  *Newton's  will,  to  surrender  the  premises  to  the  use  of 
Greaves  in  fee ;   Elizabeth  Newton  appointed  four  tenants  of  the 
manor,  as  her  attorneys,  to  surrender  the  premises ;  and  she,  by  her  said  at- 
torneys, surrendered  them  to  the  use  of  Greaves  in  fee ;  and,  at  the  same  court, 
he  was  admitted. — 30th  April,  1799 :  Feoffment,  whereby,  after  reciting  that 
Eusebius  Horton  was  seised  of  the  manor  in  fee,  and  that  Greaves  was  seised 
of  the  copyhold  premises,  to  him  and  his  heirs,  according  to  the  custom  of 
the  manor,  which  premises  Eusebius  Horton  had  agreed  to  enfranchise,  Hor- 
ton conveyed  those  premises,  discharged  of  the  copyhold  tenure,  to  Greaves 
in  fee. — ^23d  and  24th  of  June,  1817:  Lease  and  release  of  the  small  piece  of 
land  alone,  from  Greaves  to  Coulston  in  fee. — 16th  and  17th  April,  1818, 
Lease  and  release  of  the  same,  from  Coulston  to  the  plaintiff  in  fee. 

Abstract  No.  3. — 19th  and  20th  of  March,  1736  :  Lease  and  release  hy 
Edward  Busby,  settling  the  manor,  on  his  marriage,  on  himself  for  life,  with 
remainders  to  his  intended  wife  and  their  issue  (which  never  took  effect,) 
with  remainder  to  himself,  in  fee. — 13th  July  1749  ;  Will  of  Busby,  devising 
the  manor  to  his  three  sisters  and  their  issue,  in  strict  settlement,  with  re- 
mainder to  John  Shadwell  Horton  in  tail. — 6th  November,  1782 :  Bargain 
and  sale  enrolled,  whereby,  after  reciting  that  Busby  and  his  sisters  had  all 
died  without  issue,  John  Shadwell  Horton  conveyed  the  manor  to  John  Hare- 
wood,  in  fee,  as  tenant  to  the  precipe  for  the  purpose  of  suffering  a  recovery 
to  the  use  of  J.  S,  Horton  in  fee, — Michaelmas  Term,  23d  Geo.  3 :  Exempli- 
cation  of  the  recovery. — 3d  of  April  and  1st  May,  1783 :  John  Shadwell 
Horton  mortgaged  the  manor  to  Timothy  Williamson  in  fee. — 15th  Sep- 
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tember,  1785 :  John  Shadwell  HortoQ  conveyed  tiie  manor  to  Tho- 
mas Skinner  in  •fee,  in  trust  to  sell.— 26th  and  27th  February,  1787 ;    [*612] 
Williamson,  being  paid  his  mortgage  money,  together  with  J.  S. 
Horton  and  Skinner,  conveyed  the  manor  to  Eusebius  Horton  in  fee* — ^27th 
February,  1787 :  bargain  and  sale  enrolled  to  the  same  effect. 

It  having  been  referred  to  the  Master  to  inquire  and  state  whether  the  de- 
fendant was  entitled  to  any  and  what  covenant  for  the  production  of  the 
copies  of  court  rolls  and  deeds  above  mentioned,  relating  to  the  small  piece 
of  land  together  with  other  hereditaments,  the  Master  reported  that  the  de- 
fendant was  not  entitled  to  a  covenant  for  the  production  of  any  of  them, 
except  the  indenture  of  feoffment  of  the  30th  of  April,  1799.  The  defend- 
ant excepted  to  the  report,  insisting  that  he  was  entitled  to  a  covenant  for  the 
production  of  all  the  copies  of  court  roll  and  title  deeds  above  metitioned,  re- 
lating to  the  small  piece  of  land  together  with  other  hereditaments. 

Mr.  Knight  Bruce  and  Mr.  Hodgkin^  in  support  of  the  exception : — The 
copies  of  court  roll  are  part  of  the  purchaser's  title,  and  therefore,  ought  to 
be  placed  within  his  reach.  It  will  be  said  that  he  may  obtain  copies  of  the 
different  surrenders  and  admittances,  from  the  steward  of  the  manor ;  but, 
for  any  thing  that  we  know  to  the  contrary,  some  former  owner  may  have 
created  an  equitable  mortgage,  by  deposit  of  the  muniments  relating  to  the 
copyhold  title ;  and,  therefore,  the  non-production  of  them  is  an  objection  to 
the  title.  Berry  v.  Young^{a)  WhUbrectd  v.  JoTdon.(h)  It  will  be 
said  also,  that  the  *purchaser  is  not  entitled  to  the  production  of  [*613] 
some  of  the  deeds  relating  to  the  title  to  the  manor,  because  they  are 
enrolled.  There  is,  however,  no  decision  to  that  effect.  The  case  of  Camp^ 
bell  V.  Campbell,{e)  decides  that  the  purchaser  is  not  entitled  to  hav*  attested 
copies  of  such  deeds :  but  that  is  a  very  different  question.  Moreover  it  ap- 
pears, in  that  case,  that  the  purchaser  had  had  inspection  of  the  originals  and 
procured  a  covenant  to  produce  them,  and,  having  the  means  of  referring  to 
the  enrolment,  he  was  not  allowed  to  put  the  vendor  to  th@  expense  of  giving 
him  attested  copies.  Besides,  several  of  the  deeds  mentioned  in  Abstract 
Number  3,  are  not  enrolled ;  and  the  bargain  and  sale  of  the  27th  of  Februr 
mary,  1787,  is  not  an  instrument  properly  of  record,  and,  therefore,  an  office 
copy  of  the  enrolment,  is  not  evidence.(cO 

Mr.  Wigram  and  Mr.  Stratton  for  the  plaintiff :  It  is  not  necessary  that 
the  vendor  should  give  any  covenant  for  the  production  of  the  copies  of 
court-roll ;  for  the  purchaser  may,  at  any  time,  inspect  the  originals  and  ob- 
tain copies  of  them  from  the  steward  of  the  manor  Besides,  in  October, 
1763,  which  is  77  years  ago,  the  copyholds  were  surrendered  to  William 

(a)  9  Eipinane's  X.  P.  C.  640,  ■. 

(6)  1  Yo.  4d  Coll.  303.    See  Sir  E.  Sugden'e  obeenrmUone  on  this  case,  3  Vend,  ^  Pmv  471, 
473, 10th  ediL 
(<)  2  Sogd.  Vend.  4d  Pur.  p.  119. 
ii)  GUK  Evid.  8&    PhiU.  E^id.  410,  3d  edit.    3  Sugd.  Vend,  and  F»r.  U9,  l^Q. 
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Newton  in  fee ;  and  possession  has,  ever  since,  gone  along  with  that  surren* 
der.  Then  the  enrranchisement  deed  of  1799,  which  the  Master  has  decid- 
ed that  we  are  to  give  a  covenant  to  produce,  is  forty  years  old :  so  that  the 
purchaser  will  have  a  good  forty  years'  title.  That  deed  too  recites  that 
Eusebias  Horton  was  seised  of  the  manor  in  fee ;  and  that  William  Greaves 
was  seised  of  the  copyholds  in  fee :  and  recitals  in  deeds  thirty  years 
[•614]  old,  are  *good  evidence  of  the  facts  recited.  In  Wkitbread  v.  Jbr- 
dan^  Boulnois,  before  he  took  his  security,  had,  at  the  least,  construc- 
tive notice  of  the  deposit  made  by  Jordan.  He  knew  that  Jordan,  who  was 
a  publican,  was  indebted  to  the  plahitiffs,  who  were  his  brewers ;  and  he 
was  aware  that  it  was  the  ordinary  practice  of  publicans,  when  indebted  to 
their  brewers,  to  secure  the  debt  by  a  deposit  of  their  title  deeds :  and,  there- 
fore, he  had  sufficient  notice  to  induce  him  to  make  further  inquiry  respect- 
ing the  copies  of  court-roll,  and  was  guilty  of  gross  negligence  in  not  doing 
so.     Coussmaker  v.  Sewell,{a)  Notimlle  v.  Oreenwood.{h) 

There  can  be  no  necessity  for  the  vendor's  giving  a  covenant  to  prodnce 
the  title  deeds  of  the  manor ;  because  the  deed  of  1799,  recites  that  the  th^i 
lord  was  seised  of  it  in  fee,  and  also  because  copies  of  the  enrolments  of  bar- 
gainsTand  sales  are  made  evidence  by  10th  Anne,  c.  18,  sect.  3. 

The  Vice-Chancellor  in  the  course  of  the  argument  said : — In  GoodiUle  v. 
Morgan,{c)  Mr.  Justice  Buller  decided  that,  if  a  first  mortgagee  left  the  title 
dee^s  in  the  hands  of  tlie  mortgagor,  and  the  second  mortgagee  got  posses- 
sion of  them  without  notice  of  the  prior  mortgage,  he  would  be  entitled  to 
priority  over  the  first  mortgagee :  but  that  was  a  proposition  to  which  Liord 
Eldon  never  would  accede.[l] 

I  will  look  over  the  abstracts  before  I  decide  on  the  exception. 

(a)  3  Sngd.  Vend  and  Pur.  App.  31.    (h)  \  Turn.  Sl  Ran.  26,  see  judgment,    (e)  1  T.  R.  755. 

[1]  The  fint  mortgagee,  by  leaving  the  title  deeds  in  the  hands  of  the  mortgagor,  enabled  him 
to  commit  a  fraud.  Mr.  Chancellor  Kent,  howeyer*  considen  the  English  doctrine  to  be  settJedt 
**  that  the  mere  circumstance  of  leaving  the  title  deeds  with  the  mortgagor,  is  not  of  itself,  in  a 
case  free  from  fraud,  sufficient  to  postpone  the  first  mortgagee  to  a  second,  who  takes  the  title 
deeds  with  his  mortgage,  and  without  notice  of  the  first  mortgage.**  4  Kent*s  Coam.  151.  Mr. 
Jostice  Story  states  the  doctrine  in  neariy  the  same  words.  S2  Equity  Jurisprudence,  §  J  020. 
Neither  of  the  learned  commentators  hint  a  doubt  as  to  the  equity  of  the  rule  which  they  mdmit  to 
be  established.  But,  in  one  of  his  judicial  opinions,  the  Chancellor  of  New  York  expresses  himself 
in  no  equivocal  language.  After  referring  to  several  English  decisions  he  says ;  "  It  b  admitted 
by  these  same  high  authorities,  [Lord  Thurlow,  Ch.  B.  Eyre  and  Sir  W.  Grant,]  to  be  just,  that 
the  mortgagee,  who  leaver  the  title  deede  with  the  mertgagor,  to  at  to  enable  him  to  commit  a 
fraudf  by  holding  himself  otrf  ao  mboolute  owner  should  be  postponed;  but  the  established  doctrine 
is,  that  nothing  but  fraud,  express  or  implied,  will  postpone  him.**  Berry  v.  The  Mutual  Ins.  Co. 
S  Johns.  Ch.  Rep.  610.  It  is  proper  to  obeerve  that  in  the  case  just  cited  the  direct  point  did  not 
arise  for  decision.  In  Farrow  v.  Rees,  4  Beav.  18,  31,  Lord  Langdale,  M.  R.  says ;  "  The  fint 
objection  made  to  the  mortgage  to  Holt  in  1798  is  this,  that  no  title  deeds  were  handed  over  totha 
mortgagee,  and  that  therefore,  in  this  conrt,  the  transaction  must  be  regarded  as  so  sospieioos  aa 
to  defeat  the  plaintiff's  claim.  No  authority  has  however  been  cited  for  the  propositioD,  that  tlia 
mere  omission  to  hand  over  the  title  deeds  is,  in  all  eases,  to  be  ooniidered  as  a  proof  of  fraud,  aa 
against  subsequent  purchaaers  for  valuable  consideration  ;  bat  here  the  estate  was  vested  in  tfus- 
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The  YicE'Chancrllor: — ^The  general  rule  is  that,  where  the    [*615] 
purchaser  cannot  have  the  title  deeds,  and  there  is  no  stipulation  in 
the  contract  for  the  purchase  regarding  them,  the  purchaser  is  entitled  to 
have,  from  the  vendor  or  other  holder  of  the  deeds,  a  covenant  to  produce 
theni.[l] 

I  have  read  over  both  the  abstracts  No.  2  and  No.  3,  and  I  see  nothing 
whatever,  upon  the  face  of  them,  which  shows  that  the  purchaser  ought  not 
to  have  a  covenant  for  the  production  of  all  the  instruments  mentioned  in 
the  exception.  The  vendor  plainly  has  showu  that  he  considered  that,  in 
order  to  make  out  his  title,  it  was  necessary  that  all  those  instruments  should 
be  abstracted  which  are  found  in  the  abstnict ;  and,  according  to  what  I  un« 
derstand  to  be  the  practice  of  conveyancers,  the  purchaser  is  entitled  to  have 
a  covenant  for  the  production  of  them.  I  well  remember,  what  Lord  Eldon 
said  in  Howard  v.  Ducane  :(a)  "  whatever  oth^r  peoprfe  may  say  upon  the  sub- 
ject, I  tiiink  that  the  practice  of  conveyancers  has  settled  a  great  deal  of  law. 
I  put  this  case  on  the  practice  of  conveyancers ;  and  I  am  not  sorry  to  have 
this  opportunity  of  stating  my  opinion  that  great  weight  should  be  given  to 
that  practice." 

In  my  opinion,  therefore,  the  purchaser  is  entitled  to  have  a  covenant  for 
the  production  of  all  the  title  deeds  and  documents  mentioned  in  the  excep- 
tion.f2J 


*FoRT  V.  The   Governor   and   Company  op   the    Bank   of    [*616] 

England  and  others. 

1840;  1st  April— PlaintifT;  Conts. 

A  plaintiff  resident  abroad,  having  made  default  in  giving  secnrity  for  costs,  the  court  ordered 
that  he  should  give  the  security  w'thin  four  days,  or  that  an  injunction  which  he  had  obtained 
sx  parley  should  be  dissolved  ;  but  it  refused  to  order  the  bill  to  be  dismissed. 

The  plaintiff  being  resident  abroad,  the  defendants  obtained  the  usual 
order  that  he  should  give  security  for  the  costs  of  the  suit. 

tees,  and  was  subject  to  a  term  for  seciiriDg  the  jointore  of  the  wife,  and  the  portions  of  the 
younger  children.  I  am  of  opinipQt  that  the  omission  is  not  of  ttoel/ sufficient  to  invalidate  the 
mortgage,  and  for  this  I  believe  there  is  ample  authority  ;  though  I  admit  a  mortgagee  may  omtt 
to  take  the  title  deed*,  under  suck  eireumrtmnree  as  to  diaplaee  kUfrmrity  in  f aver  ef  a  suhee* 
^wnt  mortgagee.**  See  further,  JoAnson  v.  Stagg,  3  Johtas.  Rep.  531,  583.  Weet  v.  Rmd,  9 
Hare,  259,  260.  3  Myl.  &.  Cr.  161,  n.  1. 
(a)  ITum.  &Rus8.86. 

[1]  Ace.  Barclay  y.  Raine,  1  Sim.  Sl  Stu.  449.  If  after  a  contract  for  sale  of  an  estate,  but 
before  the  title  is  accepted,  the  title  deeds  be  destroyed  by  fire,  the  vendor  can  not  compel  a  spe- 
cific performance  of  the  contract,  unless  he  can  furnish  the  purchaser  with  the  means  of  showing 
what  were  the  contents  of  the  destroyed  deeds,  and  of  proving  that  such  deeds  were  duly  ex- 
ecuted and  delivered.     Bryant  v.  Busk,  4  Ruas.  1. 

[2]  A  purchaser  is  entitled  to  *<  usual  and  proper  covenants.'*  "  Covenants  become  usual  and 
proper  covenants,  only  because,  by  common  consent,  they  are  found  essential  to  perfect  the  con- 
tract between  the  parties."    Wigram,  V.  C,  Blakeely  v.  Wkieldont  1  Hare,  181. 
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The  plaiatiff  not  having  complied  with  the  order, 

Mr.  Knight  Bruce  and  Mr.  Goldsmid,  for  the  defendants,  now  moved 
that  the  plaintiff  might  be  ordered  to  give  the  required  security  within  four 
days  from  the  date  of  the  order  to  be  made  on  the  motion,  or  that  an  in* 
junction  which  he  had  obtained,  ex  parte,  to  restrain  the  Governor  and 
Company  of  the  Bank  from  delivering  to  the  other  defendants,  certain  bul- 
lion, in  their  hands  to  which  he  laid  claim,  might  be  dissolved  and  the  bill 
be  dismissed.    They  cited  Camac  v.  Grant.{a) 

Mr.  Sharpe,  for  the  plaintiff,  said  that  the  court  had  no  jurisdiction  to 
order  the  bill  to  be  dismissed,  on  the  plaintiff  making  d(*fault  in  giving  the 
security :  and  that  Sir  A,  Hart,  V.  C,  had  desired  that  the  order  in  Camae 
T.  Orant,  should  not  be  drawn  up,  as  he  did  not  consider  himself  to  be  war* 
ranted  by  the  practice  of  the  court  in  making  it.(ft) 

The  Vice-Chancellor  said  that  the  defendants  were  not  entitled  to  have 
the  bill  dismissed,  but  that  they  were  entitled  to  have  the  injunction  dissolved, 
on  the  plaintiff  making  default  in  giving  the  security :  and  his  Honor  made 
an  order  accordingly.[lJ 

•    (tf)  Ante,  vol.  1, 348.  (6)  See  ante,  vol.  9,  p.  570. 

[1]  It  Is  said,  bowevef ,  to  be  the  practice  in  New  York,  that  a  defendant  may  have  a  bill  dSr* 
mined  upon  the  plainti£P*s  not  filing  eecurity  for  coets  within  a  tmie  limited  by  the  court,  m  thoao 
caaei  in  which  the  defendant  is  entitled  to  such  security.  I  Barb.  Ch.  Prac.  103.  Mr.  Barbour  is 
certaiuly  not  borne  out  in  his  position  by  the  title  of  tho  Revised  Statutes  to  which  he  refers }  (toL 
9,  1st  ed.  p.  630,  2d  ed.  215.)  And  in  citing  the  case  of  Camac  t.  Orant,  he  overlooks  the  dream* 
stance  that  Vice-Chancellor  Hart  afterwards  retracted  his  order  in  that  case.  Mr.  Vice-Chancellor 
McCoun  also  adopts  the  first  statement  of  the  caw  of  Camae  ▼.  Graiit,  bat  what  he  says  in  that 
respect,  is  merely  an  obiter  dictum,  not  touching  the  ground  on  which  he  decided  the  motion  before 
him.  Hay  v.  Power,  2  Edw.  Ch.  Rep.  494.  We  have,  however,  the  assurance  of  Sir  M.  0*Log!i- 
len,  M.  R.,  that  in  Michaelmas  term,  1830,  Sir  A.  Hart,  then  Chancellor  of  Ireland,  **  said  he 
thought  the  deciaion  in  Camae  v.  Grant,  right,  and  he  followed  it  I  think  (the  Master  of  the  Rolls 
proceeds,)  the  practice  laid  down  in  Camae  v.  Orant,  should  prevail  in  all  similar  cases,  for  it  is  not 
reasonable  that  a  plaintiff,  by  not  complying  with  the  oath  to  give  security  for  coets,  should  keep  a 
suit  for  ever  depending  over  a  defendant  who  Is  anwiUing  to  forego  such  security.*'  Hmrdwieke  t. 
Warrtn,  Sausse  Sl  Sc.  646.  MoMahon,  M-  R.,  also  expresses  a  decided  opinion  as  to  the  equity  of 
the  rule,  without,  however,  seeming  to  be  aware  that  the  ease  of  Camac  v,  Orant  had  been  impeached. 
He  says ;  '*  A  person  out  of  the  jurisdiction,  impleadmg  another  penon  withhi  the  Juriadictioo,  has  no 
light  to  perpetuate  pendency  of  litigation,  and  its  cousequences  upon  the  rights  of  the  defendant,  by 
refusing  to  give  security  for  oosls,  pursuant  to  the  order  of  the  court,  as  the  condition  for  the  proaeoa* 
tion  of  his  suit ;  and  if  he  will  not  comply  with  the  order  of  the  court  liithin  a  time  to  be  fixed,  his 
bill  ought  to  be  dismissed."  Martin  v.  Farrel,  2  Hog.  1 53.  In  Mosfey  y .  OiUeland,  1  Paige,  644» 
where  I  he  plaintiffii  became  insolvent  pending  the  suit,  and  assigned  all  their  interest  therein  to  third 
peraons,  Walworth,  Ch.  ordered  the  plaintifid  or  their  assignees  to  give  security  for  coots  within  a  spe« 
oified  time  ;  "  and  in  default  thereof,  the  bill  in  this  cause  roust  be  dismissed  with  costs."  As  to 
waiver  of  order  for  security,  see  1  Sim.  348,  n.  3. 
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•WiLKiNS  V.  Stephens.  [*617] 

1840  :  22d  and  23d  April.— -New  Orden;  Practice  ;  Setting  down  cause. 

A  party  is  not  at  liberty  to  disregard  an  order  of  the  eouit,  although  it  is  irregular ;  bat  ought  to 
more  to  discharge  it  Consequently,  if  a  party  has  obtained  an  order  for  setting  down  a  cause 
before  the  Master  of  the  Rolis,  which,  under  the  orden  of  May,  1837,  ought  to  have  been  set 
down  befoie  the  Lord  Chancellor,  the  opposite  qarty  has  no  right  to  treat  that  order  as  a  nullity 
and  to  proceed,  before  the  Lord  Chancellor  or  the  Vice-Chancellor,  just  as  if  no  such  order  had 
been  obtained. 

Before  the  orders  of  May,  1837,  came  into  operation,  a  cause  was  heard,  at  the  Rolls,  both  origi- 
nally and  l»r  further  directions ;  and  exceptions  to  a  report  on  a  reference  ordered  at  the  latter 
hearing,  were  heard  before  the  Vice-Chanceilor,  who  merely  referred  it  back  to  the  Master  to 
review  his  report  Held  (the  new  orders  being  then  in  operation)  that  the  cause  was  a  Rolls' 
cause. 

The  decree  in  this  cause  Was  made  by  the  Master  of  the  Rolls  on  the  14th 
of  June,  1803;  and  the  order  on  further  directions  was  made,  by  the  same 
Judge,  on  the  30th  of  May,  1834.  On  the  3d  of  March,  1837,  the  cause  was 
heard,  by  the  Yice-Chancellor  for  further  directions  and  on  exceptions  to  a 
report  made  by  Master  Martin,  in  pursuance  of  the  order  of  May,  1834.  On 
that  occasion,  the  Yice-Chancellor  referred  it  to  Master  Dowdeswell  to  review 
Master  Martin's  report,  and  to  proceed  on  the  general  reference  to  Master 
Martin  ;  and  the  consideration  of  the  costs  of  the  exceptions,  was  reserved 
until  after  Master  Dowdeswell  should  have  made  his  report ;  and  it  was 
ordered  that  the  matter  of  the  further  directions  should  stand  over.  On  the 
12th  of  March,  1838,  the  Yice-Chancellor,  on  the  motion  of  the  plaintiffs 
and  with  the  consent  of  the  defendants,  ordered  that  the  order  of  the  3d  of 
March,  1837,  should  be  referred  to  the  Master  in  rotation,  who  was  Master 
Wingfield.  On  the  30th  of  May,  1839,  Master  Wingfield  made  his  report, 
to  which  the  plaintiffs  took  exceptions ;  and,  on  the  10th  of  June, 
1839,  they  obtained  an  order,  at  the  Rolls,(a)  for  setting  down  "the  [•618] 
exceptions  before  the  Master  of  the  Rolls ;  and,  on  the  14th  of  that 
month,  they  served  that  order  on  the  defendants'  clerk  in  court.  The  defend- 
ants, however,  disregarded  the  order,  considering  that  the  exceptions  ought 
to  have  been  set  down  to  be  heard  before  the  Lord  Chancellor ;  and,  on  the 
19th  of  June  and  on  the  6th  of  July,  1839,  they  obtained  two  orders  from  the 
Yice-Chancellor,  one  for  confirming  the  report  nisi^  and  the  other  for  con- 
firming it  absolutely.  On  the  13th  of  July,  1839,  they  obtained,  by  petition, 
an  order  from  the  Lord  Chancellor,  for  setting  down  the  cause  to  be  heard, 
for  further  directions,  before  his  Lordship. 

A  motion  was  now  made,  for  the  plaintiffs,  to  discharge  the  orders  of  the 
6th  and  13th  July,  1839,  for  irregularity .[1] 

(a)  Mr.  Fry,  the  Registrar,  stated  that,  since  the  issuing  of  the  genenl  orden  of  1833,  orders 
for  setting  down  exceptions  before  the  Master  of  the  Rolls,  were  not  drawn  up  by  the  Registrar, 
but  by  the  Secretary  at  the  Rolls. 

[1}  For  the  general  orders  of  the  court,  on  which  the  present  case  mainly  turns,  see  2  Myl.  St 
Cr.  743. 
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Mr.  Knight  Bruce  and  Mr.  Mfflne,  in  support  of  the  motion,  said  that 
there  was  a  dispute  between  the  parties  as  to  whether  the  cause  was  a  Rolls' 
cause  or  a  Chancellor's  cause ;  that  the  plaintiffs  insisted  that  it  was  the 
former,  and  the  defendants  that  it  was  the  latter ;  that,  supposing  the  defend- 
ants were  right,  they  whie  not  justified  in  treating  the  exceptions  and  the 
order  for  setting  them  down  as  a  nullity,  as  they  had  done  by  confirming^  the 
report ;  but  ought,  before  they  took  that  step,  to  have  discharged  the  order 
for  setting  down  the  exceptions,  for  irregularity.     Boddy  v.  Ke9tt.{a) 

The  Yice*Chancellor : — ^When  a  petition  is  presented  to  have  a 
[^19]    cause  set  down  before  the  Lord  Chancellor,  *his  Lordship   makes 
the  order ;  and,  therefore,  I  can  not  discharge  it. 

Mr.  Knight  Bruce,  said  that  he  had  applied  to  the  Lord  Chancellor,  and 
that  his  Lordship  wished  the  Yice-Chancellor  to  dispose,  of  the  motion  as  he 
might  think  fit. 

Mr.  Jacob  and  Mr.  Bethell,  for  the  defendants,  said  that,  by  the  order  of 
the  3d  of  March,  1837,  the  cause  had  been  reserved,  by  the  Vice-Chancellor, 
to  be  heard  for  further  directions ;  and,  therefore,  his  Honor's  court  was  the 
only  tribunal  in  which  the  exceptions  and  further  directions  could  be  heard ; 
and  consequently,  the  order  for  setting  down  the  exceptions  at  the  Rolls,  was 
a  mere  nullity ;  that  exceptions,  unless  they  were  regularly  set  down,  went 
for  nothing ;  that,  at  all  events,  the  plaintiffs  ought  to  have  notified,  to  the 
Registrar,  that  they  had  set  down  the  exceptions ;  and  then  the  Registrar  would 
not  have  certified,  as  he  had  done,  that  no  cause  had  been  shown,  and  the 
defendants  would  not  have  been  able  to  confirm  the  report  absolutely ;  that 
the  confirmation  of  the  report  might  have  been  delayed  for  ever ;  as  the 
Master  of  the  Rolls  would  never  hear  the  exceptions :  and,  therefore,  the 
plaintiffs,  if  they  meant  to  get  any  result  from  their  exceptions,  ought  to  have 
transferred  them  from  the  Rolls  to  the  Chancellor's  court ;  that  a  party,  who 
has  done  a  act  that  is  inefiicacious,  could  not  have  the  same  benefit  of  it,  as 
he  might  have  had  if  he  had  taken  the  right  course;  and,  lastly,  that  the 
plaintiffs  had  not  moved  to  discharge  the  order  for  confirming  the  report 
nisi, 

Mr.  Knight  Bruce,  iu  reply:— The  plaintiffs  did  every  thing  that 
[•620]  was  incumbent  *upon  them,  when  they  served  the  order,  for  setting 
down  the  exceptions,  upon  the  defendant's  clerk  in  court. — [The 
Vice-Chancellor:  Was  cause  ever  shown  against  the  confirmation  of  the 
report?] — Yes,  by  filing  the  exceptions,  setting  them  down  and  serving  the 
order.  It  is  not  necessary  for  counsel  to  appear,  in  court,  and  show  cause 
against  the  confirmation  of  the  report,  on  the  day  mentioned,  in  the  order 
nisi,  for  making  that  order  absolute.  All  that  is  necessar}%  is  that  exceptions 
should  be  filed,  and  that  the  order  for  setting  them  down  should  be  served. 
'  Mole  V.  Smith,{b) 

(a)  1  Mor  361 ;  nee  363.  (6)  1  Jac.  Sl  Walk.  665 ;  see  670. 
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Eeery  order  of  the  court,  whilst  it  stands,  must  be  considered  as  to  be 
obeyed.[l] 

The  question  is  wliether  these  exceptions  ought  to  have  been  set  down  to 
be  heard  before  the  Lord  Chancellor  or  before  the  Master  of  the  Rolls.  The 
fourth  section  of  the  sixth  general  order  of  the  6th  of  Hay,  1837,  directs  that 
exceptions  taken  to  any  repcnrt  made,  by  a  Master,  in  pursuance  of  a  decree 
or  order  of  reference  made  by  the  Lord  Chancellor  or  the  Vice-Chance' ior, 
shall  be  set  down  to  be  heard  before  the  Lord  Chancellor ;  and  the  fourth 
section  of  the  tenth  of  those  orders,  directs  that  exceptions  taken  to  a  report 
made  pursuant  to  a  decree  or  an  order  of  reference  made  by  the  Master  of 
the  Rolls,  shall  be  set  down  to  be  heard  before  that  Judge.  Now,  in  this 
case,  the  original  decree  and  the  order  of  May,  1834,  on  further  directions, 
were  both  made  at  the  fiolls.  By  the  latter,  a  further  inquiry  was  directed  ; 
and  further  directions  were  again  reserved.  The  Master  having  made  his 
report,  exceptions  were  taken  to  it ;  and,  in  March,  1837,  the  Yice- 
Chancellor  heard  the  exception^  *and  referred  it  back,  to  the  Master,  [*621] 
to  review  his  report.  But  that  was  a  mere  order  on  exceptions ;  it 
was  not  an  order  of  reference  in  the  sense  in  which  those  words  are  used  in 
the  fourth  section  of  the  sixth  general  order  of  May,  1837 ;  for  it  sent  no  new 
subject  to  be  inquired  into  by  the  Master.  The  reference  on  which  the 
Master  mode  his  report,  was  a  Rolls'  reference,  and  a  Rolls'  reference  only ; 
and,  consequently,  the  plaintiffs  are  not  within  the  influence  of  the  fourth 
section  of  the  sixth  order. — [The  Vice-Chancellor :  If  there  be  two  orders  of 
reference,  one  by  the  Master  of  the  Rolls  and  the  other  by  either  the  Lord 
Chancellor  or  the  Yice-Chancellor,  what  is  the  unfortunate  client  to  do  ?  He 
can  not  be  shut  out  from  both  branches  of  the  court.] — ^He  ought  to  go  to  the 
jurisdiction  in  which  the  question  originated.  I  submit  that,  the  report  which 
is  exceptexl  to  having  been  made  pursuant  to  an  order  of  reference  made  by 
the  Master  of  the  Rolls,  the  cause  must  be  heard,  on  the  exceptions  to  that 
report  and  also  for  further  directions^  before  the  same  Judge. 

The  Vice-Chancellor,  after  stating  the  facts  of  the  case,  said : — Mr: 
Knight  Bruce  has  contended  that  the  report  which  is  now  excepted  to,  was 
made  in  pursuance  of  the  order  of  reference  made  at  the  Rolls,  or,  in  othet 
words,  that  the  exceptions  which  have  been  taken  to  that  report  are  merely 
a  continuance  of  that  reference ;  and  that,  for  the  purposes  of  the  general 
orders  of  May,  1837,  the  case  is  the  same  as  if  the  exceptions  which  were 
heard  before  me,  had  been  heard  before  the  Master  of  the  Rolls.  But  I  am 
not  of  that  opinion :  for  the  general  orders  of  May,  1837,  were  made  on  the 
assumption  that  the  Judge  who  heard  the  matter  last,  would,  most  proba* 
bly,  recollect  it  best:  and,  as  the  exceptions  which  are  now 
'pending,  were  tak^n  to  a  report  made  on  a  reference  directed  by  the    [*622] 

[1]  Vide  infra,  p.  683.  But  it  seems,  the  position  is  to  be  taken  with  this  qualification,  that  as 
in  the  case  in  the  text,  it  is  an  order  made  by  a  judge  of  the  court :  if  a  mere  order  of  coane  the  mla 
probably  doea  not  apply.    1  Hoff.  Ch.  Pract.  41 6. 
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Yice*Chancellor  to  a  new  Master,  I  have  not  the  slightest  doubt  that  those 
exceptions  ought  to  have  been  set  down  to  be  heard  before  the  Lord  Cban- 
Gellor ;  and  that  they  have  been  set  down  at  the  Rolls,  in  direct  contiaven- 
tion  of  the  general  orders  of  May,  1837. 

It  was  said  that  an  order  made  by  any  one  of  the  Judges  of  this  court, 
remains  an  order  of  the  court  until  it  is  discharged.  That  is  true  as  a  gene- 
ral proposition :  but,  if  an  order  has  been  improperly  obtained,  it  is  not  to  be 
treated  as  right  for  all  collateral  purposes.  I  admit  that  the  defendants  were 
aware  that  the  exceptions  had  been  set  down  before  the  Master  of  the  Rolls  ; 
but  they  were  aware  also  that  those  exceptions  had  been  set  down  under 
such  circumstances,  that  the  Master  of  the  Rolls,  on  being  informed  of  those 
circumstances,  would,  as  a  matter  of  course,  have  refused  to  hear  them,  that 
is,  they  knew  that  the  order  which  the  plaintiffs  had  obtained  for  setting 
down  the  exceptions,  was  a  nullity  in  substance  though  not  in  form ;  and  it 
does  not  lie  in  the  mouths  of  those  who  bad  themselves  done  wrong  in  ob- 
taining that  order,  to  complain  that  the  other  parties  did  wrong  in  disre- 
garding it. 

Moreover,  the  last  mentioned  order  was  served,  on  the  defendant's  clerk  in 
court,  on  the  14th  of  June ;  but  the  order  nisi  for  confirming  Master  Wing- 
field's  report,  was  not  made  until  the  19th  of  that  month  :  how,  then,  could 
the  service  of  the  order  for  setting  down  the  exceptions,  be,  as  it  was  said  to 
be,  a  compliance  with  the  subsequent  order  for  confirming  the  report  nm, 
that  is^  a  showing  cause  against  the  confirmation  of  the  report  1  The  order 
nisi  refers  to  something  prospective  and  not  antecedent :  it  directs 
[*623]  that  the  report  shall  be  "confirmed,  unless  the  other  parties,  "  shall 
show  good  cause  to  the  contrary."  It  is  manifest,  therefore,  that  the 
serving  of  the  order  for  setting  down  the  exceptions,  could  not  be  a  compli- 
ance with  the  order  nisi. 

The  plainti^,  having  taken  upon  themselves  to  depart  Irom  the  general 
orders  of  May,  1837,  ought  to  have  informed  the  Registrar  that  they  had 
filed  exceptions  to  the  report ;  or  they  ought,  when  the  motion  was  made  to 
confirm  the  report  absolutely,  to  have  appeared,  by  their  counsel,  and  stated 
that  the  report  had  been  excepted  to.  But  they  did  not  think  proper  to  take 
either  of  those  steps :  so  that  the  parties  who  had  disobeyed  the  orders  of 
May,  1837,  and,  thereby,  created  the  difficulty,  did  not  think  proper  to  re- 
move it. 

My  opinion,  therefore,  is  that  the  defendants  were  right  in  obtaining  the 
order  for  confirming  the  report  absolutely ;  and  that  there  is  no  ground  for 
my  setting  aside  either  that  order,  or  the  order  of  the  13th  of  July,  1839,  for 
setting  down  the  cause  for  further  directions. 

[Motion  refused,  with  costs. 


The  plaintiffs  appealed  from  the  above  decision,  to  the  Lord  Chancellor ; 
and,  on  the  9th  of  May,  1840,  his  Lordship  reversed  the  decision  and  dis- 
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charged  the  orders  of  the  6th  and  13th  of  July,  1839,  with  costs,  on  the 
ground  that  a  party  was  not  at  liberty  to  disregard  an  order  made  by  one  of 
the  Judges  of  the  court,  and  to  proceed,  before  another  Judge,  just  as  if  no 
such  order  had  been  made.[l]  His  liordship  intimated  that,  as  the  decree 
and  the  order  on  further  directions  by  which  the  reference  was  di' 
rected,  had  been  made  at  the  Rolls,  *and  as  the  Vice-Chancellors  |*624] 
order  of  the  3d  of  March,  1837,  (which  was  before  the  general  orders 
of  May,  1837,  came  into  operation)  had  done  nothing  more  than  refer  it  back 
to  the  Master  to  review  the  report,  the  cause  ought  to  be  set  down,  to  b^ 
heard  for  further  directions,  before  the  Master  of  the  Rolls, 


Archer  v.  Slater. 

1840 :  3d,  3d,  4tb,  5th  and  9th  March  and  16th  April.*-VIee*Chaneellor ;  Jurisdiction ;  Fraud ; 

Copyholds ;  WiU. 
A  sait  to  set  aside  a  decree  at  the  Rolls,  on  the  grround  of  tmnd,  may  be  heard  by  the  Vice-Chan* 

eellor. 
There  is  no  case  in  which  the  court  has  established  a  will  of  copyholds  :  ttmhle,  the  probate  copy 

of  a  copyholder's  will,  is  sufficient  to  lead  the  uses  of  a  surrender  to  the  use  of  his  will. 

The  object  of  the*  suit  was  to  set  aside  a  decree  made  by  the  Master  of  the 
Rolls  in  1S23,  on  the  ground  that  it  had  been  obtained  by  fraud. 

A  doubt  having  been  suggested  as  to  whether  the  Vice-Chancellor  had 
jurisdiction  to  hear  the  cause,  as  the  object  of  it  was  to  interfere  with  a  decree 
at  the  Rolls ;  his  Honor  said  that  he  would  consult  the  Lord  Chancellor  on 
the  subject. 

On  a  subsequent  day,  the  Vice-Chancellor  said  that  he  had  conferred  with 
the  Lord  Chancellor,  and  that  his  Lordship  was  of  opinion  that  his  Honor 
might  hear  the  cause. 

In  the  course  of  the  argument,  the  Yice-Chancellor  said  that  he  knew  of 
no  case  in  which  the  court  had  established  a  will  relating  to  copyholds ; 
and  that  he  had  always  understood  that,  if  a  copyholder  surrendered  his 
tenements  to  the  use  of  his  will,  and  then  made  an  instrument  which  the 
Ecclesiastical  Court,  on  his  death,  admitted  to  probate,  the  probate  copy  was 
sufficient  to  guide  the  uses  of  the  surrender. 

•Mr.  Kniffhe  Bruce,  Mr.  Wakefield,  Mr.  Norton,  Mr.   G.  Rich-     [•625J 
ards,  Mr.  Bethell,  Mr.  K,  Parker,  Mr,  James  Parker,  and  Mr. 
Ooodeve,  were  the  counsel  in  the  cause. 

[1]  Au  irregular  order  made  by  the  oouK  upon  an  ex  parU  application  remains  in  force  until  it 
is  set  aside :  and  an  order  made  by  a  Vice-Chancellor  at  ohambers,  is  considered  aa  made  in  court, 
provided  it  is  rejpilarly  drawn  up,  and  entered  with  the  clerk  as  an  order  made  by  him  in  court. 
HtLHt  ▼.  W0Uu,  6  Paige,  371,  374.  Studwell  v.  Palmer,  5  Paige,  166.  In  Osgood  ▼.  Josliu,  3 
Paige,  198,  Uie  Chancellor  held,  that  a  special  order  made  by  the  court,  contrary  to  a  standing 
rule,  waa  binding  upon  the  parties  and  oflicera,  and  must  be  regularly  dischsrged. 
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Wright  v,  Irving.    Haynes  v.  Hawkins. 

1840 ;  98th  ApriI.~New  Otden ;  Vioa-Cbaneellor :  JnriMiietioii. 

The  Vice-Cbancellor  has  no  jurisdiction  under  the  1 2th  Order  of  May,  1837,  te  order  a  fon^  stand- 
ing in  tnut  in  a  Lord  Chancellor's  cause,  to  be  transferred  to  a  Rolb*  cause. 

A  PETITION  was  presented,  in  these  two  causes,  praying  that  a  fund  which 
was  standing  in  the  name  of  the  Accountant  General  in  trust  in  the  first 
cause,  naight  be  carried  over,  from  the  credit  of  that  cause,  to  the  credit  of 
the  second  cause* 

The  first  was  a  Lord  Chancellor's  cause ;  and  the  second  was  a  Rolls' 
cause. 

The  Vice-chancellor  held  that,  under  the  12th  order  of  the  Bth  of  May, 
1837,  he  had  no  jurisdiction  to  make  the  order  prayed ;  and  dismissed  the 
petition  with  costs. 

Mr.  Knight  Bruce  and  Mr.  JBkU>back  supported  the  petition ;  and 

Mr.  Jacob  and  Mr.  CampbeU  opposed  it.[l] 


[*626]  *Lenden  v.  Blackmore. 

1840  ;  3d  April.— Will ;  Construction. 

Testatrix  bequeathed  her  residae  to  A.  T. :  after  A.  T.'s  death,  to  he  equaHy  divided  betire«a  9* 
L.  and  M.  S.,  the  daughteis  of  her  sister  E.  8.,  and  E.  B.,  the  daughter  of  her  dster  8.  M.,  and 
her  ehildran.  £.  B.  had  eight  children  living  at  the  testatrix's  death,  and  one  bom  aftenraida 
and  during  A.  T.'s  life.  Held  that  the  residue,  on  A.  T.'s  death,  was  divisible  eqnally  amongst 
8.  L.,  M.  8.,  and  E.  B.  and  her  nine  children. 

Frances  Turner,  by  her  will  dated  the  31st  of  October,  1825,  disposed 
of  her  residuary  personal  estate  in  the  following  words  : 

'^  After  my  funeral  expenses  and  debts  paid,  I  give  the  residue  to  Martha 
Turner,  of  Bideford,  Devon,  and  Anne  Turner,  to  be  equally  divided  ;  the 
survivor  to  enjoy  the  whole :  after  both  their  deaths,  to  be  equally  divided 
between  Sybilla  Lenden  and  Mary  Seyer,  daughters  of  my  sister,  Eli2sabeth 
Seyer,  and  Elizabeth  Blackmore^  daughter  of  my  sister,  Susannah  May.  and 
her  children." 

The  testatrix  died  on  the  16th  of  November,  1828,  leaving  Martha  Turner, 
Anne  Turner,  Sybilla  Lenden,  Mary  Seyer  and  Elizabeth  Blackmore  her  sur- 
viving. 

Mary  Seyer  afterwards  died  intestate :  and  letters  of  administration  to  her 
effects,  were  granted  to  Sybilla  Lenden,  her  sister  and  sole  next  of  kin* 
Anne  Turner  survived  Martha  Turner,  and  died  in  August,  1S28.  Elizabeth 
Blackmore  had  eight  children  living  at  the  testatrix's  death ;  and  she  bad 
another  child  born  afterwards  and  during  the  lifetimes  of  Martha  and  Anne 
Turner. 

ri]  Vide  9  Myl.  &  Cr.  479. 
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The  bill  was  filed  by  Abel  LeDden,  the  executor  of  the  testatrix's  will, 
and  Sybilla  Lenden  his  wife,  against  Mr.  Blackmore  and  her  nine  chil- 
dren ;  and  the  question  was  whether,  on  Anne  Turner's  death,  the 
^testatrix's  residuary  estate  became  divisible  into  three  equal  ports,  [•627] 
Sybilla  Lenden  being  entitled  to  one-third,  in  her  own  right,  and  to 
another  third  as  the  personal  representative  of  Mary  Ssyer ;  and  Elizabeth 
Blackmore  being  entitled  to  the  remaining  third  for  her  life,  with  remainder 
to  her  children;  or  whether  it  became  divisible  into  eleven  equal  parts,  Sybilla 
Lenden  being  entitled  to  one  part  in  her  own  right,  and  to  another  part  as 
the  personal  representative  of  Mary  Seyer ;  and  Elizabeth  Blackmore  and 
her  eight  children  born  at  the  testatrix's  death,  being  each  entitled  to  one  of 
the  remaining  nine  parts:  or  whether  it  was  divisible  into  twelve  parts^  so 
as  to  let  in  the  child  of  Elizabeth  Blackmorat,  who  was  bom  after  the  death 
of  the  testatrix  and  in  the  lifetimes  of  Martha  and  Anne  Turner. 

Mr.  Jacob  and  Mr.  P.  Bayley,  for  the  pinintifis,  contended  that  Mrs. 
Blackmore  took  one-third  part  of  ihe  residue  for  her  life,  with  remainder  to 
her  children^  and  that  Sybilla  Lenden  took  the  two  other  third  parts,  as 
above  mentioned.    Newman  v.  Nightingale  ;(a)  Jeffery  v.  HanywoocLib) 

Mr.  Knight  Bruce  and  Mr.  WUcockf  appeared  for  the  drfendants,  Eliza- 
beth Blackmore  and  her  children  who  were  living  at  the  testatrix's  death  ;  and 
Mr.  BetheU  and  Mr.  Abr€tbam,  for  the  child  bora  in  the  lifetimes  of  Anne 
and  Martha  Turner:  but 

The  Tice-Chancellor,  without  hearing  them,  held  that  the  residue  was  di- 
visible into  twelve  shares  ;  that  Sybilla  Lenden  was  entitled  to  one  share,  in 
her  own  right,  and  to  another  share  as  the  personal  representative  of 
Mary  *Seyer ;  and  that  Mrs.  Blackmore  and  her  children,  including  [*62S] 
the  one  that  was  born  After  the  testatrix^s  death  and  in  the  lifetimes 
of  Martha  and  Anne  Turner,  were  entitled  to  the  remaining  shares  as  tenants 
in  common.(c) 


Strickland  v.  Strickland. 


IB40  :  15th  A|ml.— Practice ;  Dtsmiasal. 

A  plaintiff  amended  hie  bitl,  not  requiring  an  antwer ;  tke  defendast,  however,  anawered  th« 

amendments.    Held  that  he  eonld  not  move  to  diamiai  until  the  expiration  of  two  monthi  firom 

the  time  when  the  answer  waa  to  be  deemed  aufficient 

On  the  10th  January,  1840,  which  was  more  than  two  months  after  the 
defendants  had  answered  the  bill,  the  plaintiiTs  obtained  leave  to  amend,  not 

(tf)  1  Cox,  341 .  fb)  4  Madd.  398. 

(e)  See  Butler  t.  StrtOtont  S  Bro.  C.  C.  367 ;  BUekUr  ▼.  Wtbh,  2  P.  W.  383  ;  Longmof  T. 
Brwmt,  7  Vea.  Idi.  [i>M94i]VT.SmilA,3  Beav.541.543.  JSreMF.Horfon,  4  Beav.  939,941.  Bar. 
hn  V.  Bffr^,3M7i.d&Cr.  696.  Cotftna  t.  Hoste,  9  Paige, 8L  /ffron t.  9toi:««,  1  Conn,  dt  Law. 
270.] 

(<0  E*  rations. 
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requiring  an  answer  from  any  of  the  defendants;  and  on  the  25th  Jaoaarjr, 
1840,  they  amended  the  bill  accordingly.  On  30th  Janoary,  one  of  the 
defendants  put  in  an  answer  to  the  amended  bill ;  and  on  this  day, 

Mr.  Shadwell  moved,  on  behalf  of  that  defendant,  to  dismiss  the  bill  for 
want  of  prosecution. 

The  Vice-Chancellor,  however,  was  clear  that  the  answer,  though  not 
required,  might  have  been  excepted  to  and  could  not  be  deemed  sufficient 
until  two  months  after  it  was  filed :  and  refused  the  motion  with  costs. 

A  similar  motion,  on  behalf  of  the  defendants  who  had  not  answered  the 
amendments,  was  granted. 

Mr.  Jacob  appeared  for  the  defendants. 


f*^9]  *De  La  Viesca  v.  Sir  John  William  Lubbocs:. 

1840 :  34th  Apfil.— Admintstrfttor. 

Peniiiag  a  litigation  io  a  Spanish  court,  as  to'wbich  of  two  testamentary  papers  of  a  deceased  Spa- 
niard, ought  to  be  established,  the  plaintiff,  Who  was  resident  in  Spain,  was  appointed,  bj  the 
Spanish  court  the  judicial  administrator  of  the  deceased*s  goods ;  and  the  plaintSff,  under  tha 
authority  of  that  court,  afterwards  appointed  the  defendant  to  be  his  attorney  to  recover  and  re* 
ceive  10,0002.  due  to  the  deceased's  estate  fh>m  C.  &  Co.,  of  London.  The  defendant,  after 
litigation,  in  the  Prerogative  Court, of  Canterbury,  with  one  of  the  parties  to  the  Spanish  suit, 
obtained  letters  of  administration  to  the  deceased,  to  be  granted  to  him  as  the  plaintiff's  attorney, 
limited  to  receive  the  10,0001.,  tinfti  ikt  plaintiff  thov Id  obtain  admini9tration  to  the  deceased. 
The  defendant  afterwards  received  the  10,0002.  Held  that  he  might  safely  pay  H  ever  to  the 
plaintift,  although  he  had  not  obtained  administration  to  the  deceased. 

Pending  a  litigation,  in  the'Ci^ril  CcurtofPirst  Instance  at  Cadiz,  between 
the  sisters  and  the  nephew  of  Don  Domingo  Aramburn,  late  of  Cadiz,  de- 
ceased) as  to  which  of  two  testamentary  papers  of  the  deceased,  the  one  dated 
in  1829,  and  the  other  in  1814,  ought  to  be  established,  the  plaintiff,  who 
resided  at  Cadiz,  was  appointed,  by  that  court,  the  judicial  administrator  of 
the  goods,  chattels  and  credits  belonging'  to  the  deceased's  testamentary  es- 
tate* Afterwards,  the  plaintiff,  in  pursuance  of  an  authority  given  to  him  by 
the  court  at  Cadiz,  executed  an  instrument,  under  his  hand  and  seal,  by  which 
he  appointed  the  plaintiff  to  be  his  attorney  for  the  purpose  of  recovering  and 
receiving  from  Messrs.  James  Campbell  &  Co.  of  London,  merchants,  a  sum 
of  10,000/.  or  thereabouts,  belonging  to  the  deceased's  estate.  Accordingly 
the  defendant,  after  some  opposition  on  the  part  of  Don  Angel  de  Aramburn, 
the  deceased's  nephew,  obtained  a  decree  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  under  which  limited  letters  of  administration  to 
the  deceased,  were  granted  to  him,  in  the  followinsf  words. 

«  William,  by  Divine  Providence,  Archbishop  of  Canterbury,  &c., 

[•630]    !o  our  well  beloved  in  Christ,  Sir  John  •William  Lubbock,  bart^ 

greeting:  Whereas  it  hath  been  alleged  before  the  worshipful  Jesse 

Adams,  doctor  of  laws,  surrogate  of  the  Right  Honorable  Sir  Herbert  Jenncr, 
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knight,  doctor  of  laws,  master,  keeper  or  commissary  of  our  Prerogative  Court 
of  Canterbury  lawfully  constituted,  on  the  part  and  behalf  of  the  said  Sir  J. 
W.  Lubbock,  bart,  that  Don  Domingo  de  Aramburn,  late  of  Cadiz,  in  Spain, 
merchant,  deceased,  having,  whilst  living  and  at  the  time  of  his  death,  goods, 
chattels  or  credits  in  divers  dioceses  or  jurisdictions  within  the  province  of 
Canterbury,  sufficient  to  found  the  jurisdiction  of  our  said  Prerogative  Court 
of  Canterbury,  departed  this  life  some  time  since,  being,  at  the  time  of  his 
death,  domiciled  in  Spain ;  and  that,  in  a  suit,  now  depending  in  the  Civil 
Court  of  First  Instance  in  the  said  city  of  Cadiz,  touching  and  concerning 
the  validity  of  certain  testamentary  paper  writings  of  said  deceased,  bearing 
date  respectively  the  29th  December,  1814,  and  the  12th  of  June,  1829,  Don 
Jose  de  la  Yiesca,  of  said  city,  merchant,  was,  by  a  decree  or  order  of  said 
court,  bearing  date  the  16th  October,  1838,  appointed  the  judicial  adminis- 
trator of  said  deceased's  property :  and  whereas  it  was  further  alleged  that,  by 
an  official  act  of  the  said  court,  bearing  date  the  14th  May,  1839,  the  said 
Jose  de  la  Yiesca  was,  amongst  other  things,  authorized  and  empowered  to 
receive,  in  London,  of  and  from  the  house  of  Messrs.  James  Campbell  &  Co., 
all  such  amount  of  pounds  sterling,  not  exceeding  the  sum  of  11,000/.  be* 
longing  to  the  testamentary  estate  of  said  deceased,  as  might  be  in  their  hands, 
as  in  and  by  an  official  copy  of  the  said  aoC  of  court,  and  also  by  an  affidavit 
duly  made  and  sworn  to  by  James  Dennington,  brought  into  and  now  re- 
maining in  the  registry  of  our  said  court,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear :  and  whereas  it  was  further  alleged 
that  *said  Don  Jose  de  la  Yiesca  now  resides  at  the  said  city  of  Cadiz,  [*631] 
and  hath,  in  and  by  a  certain  power  of  attorney  under  his  hand  and 
seal,  dulf/  appointed  the  said  Sir  J.  W.  Lubbock  his  lawful  attorney  as  to 
the  estate  and  effects  of  said  deceased^  as  in  and  by  an  official  copy  of  said 
power  of  attorney,  also  brought  into  and  now  remaining  in  the  registry  of 
our  said  coi  rt,  &c. :  and  whereas  it  was  further  alleged  that,  in  a  certain 
cause  or  suit  lately  depending  in  our  said  court,  intituled  ''  Yiesca,  by  his  at- 
torney, against  De  Aramburn,"  touching  the  grant  of  administration,  under 
certain  limitations,  of  the  goods,  chattels  and  credits  of  said  deceased,  the 
right  honorable  our  master,  keeper  or  commissary  aforesaid  was  pleased,  on 
the  second  session  of  Michaelmas  term,  (to  wit,)  Saturday  the  16th  day  of 
November,  instant,  having  heard  proctors  and  advocates  thereon,  at  the  peti- 
tion of  the  proctor  of  the  said  Sir  John  William  Lubbock,  by  his  interlocutory 
decree,  to  decree  letters  of  administration  of  the  goods  and  chattels  and  credits 
of  the  said  deceased,  to  be  granted  and  conunitted  to  said  Sir  John  Wil- 
liam Lubbock,  as  the  lawful  attorney  of  the  said  Don  Jose  de  la  l^esca^ 
limited  to  receive,  from  the  said  Messrs,  James  Campbell  &  Co.,  all  such 
amoimt  of  pounds  sterling,  as  they  may  have  in  their  hands  belonging  to 
said  testamentary  estate  of  the  said  deceased,  provided  the  same  does  not  ex- 
ceed the  sum  of  11,000/.,  and,  in  ca%  the  property  of  the  said  deceased  now 
remaining  in  their  hands,  should  exceed  the  said  sum  of  11,000/.,  then  to 
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receive  so  much  only  thereof  as  shall  amount  to  the  sum  of  11,0001.  and  no 
more,  for  the  use  and  benefit  of  the  said  Don  Jose  de  la  Yiesca  €tnd  nniU  he 
shaU  dtdy  apply  fcr  and  ahtain  letters  of  administration  of  the  goods, 
chattels  and  credits  of  said  deceased  to  he  granted  to  Atm,  on  his 
[*632]  exhibiting  an  inventory  and  his  sureties  justifying,  (justice  so  re- 
quiring :)  and  we  being  desirous  that  the  goods,  chattels  and  credits 
of  the  said  deceased  may  be  well  and  faithfully  administered,  applied  and 
disposed  of  according  to  law,  do  therefore,  by  these  presents,  grant  full  power 
and  authority  to  you,  in  whose  fidelity  we  confide,  to  administer  and  faith- 
fully dispose  of  the  goods,  chattels  and  credits  of  the  said  deceased,  limited  to 
receive,  from  the  said  Messrs.  James  Campbell  &  Co.,  ail  such  amount  of 
pounds  sterling  as  they  may  have  in  their  hands  belonging  to  the  testamen- 
tary estate  of  the  said  deceased,  provided  the  same  does  not  exceed  the  sum 
of  11,0002. ;  and,  in  case  the  property  of  the  said  deceased  now  remaining  in 
their  hands,  should  exceed  the  said  sum  of  11,0002.,  then  to  receive  so  much 
only  thereof  as  shall  amount  to  the  sum  of  11,0002.  and  no  more,  you  having 
been  already  sworn  well  and  faithfully  to  administer  the  same,  and  to  make 
a  true  and  faithful  inventory  of  the  said  limited  goods,  chattels  and  credits, 
and  to  exhibit  the  same  into  the  registry  of  our  said  court  on  or  before  the 
last  day  of  May,  next  ensuing,  ahd  also  to  render  a  just  and  tme  account 
thereof  on  or  before  the  last  day  of  November,  1840 :  and  we  also,  by  these 
presents,  ordain,  depute  and  constitute  you  administrator  of  the  goods,  chattels 
and  credits  of  the  said  Don  Domingo  Arambum  deceased,  as  the  lawful  at- 
torney of  the  said  Don  Jose  de  la  Yiesca,  limited,  ice.  (as  before)  for  the  use 
and  benefit  of  the  said  Don  Jose  de  la  Yiesca,  cmd  nntil  he  shall  duly  apply 
for  and  obtain  letters  of  administration  of  t/ie  goods  of  the  said  deceased  to 
be  granted  to  him?^ 

The  defendant  having,  under  the  letters  of  administration,  received 
10,5662.  from  Campbell  6l  Co.,  the  bill  was  filed  to  compel  him  to 
[*633]  pay  over  that  sum  to  the  'plaintLflf.  The  question,  at  the  hearing 
of  the  cause,  was  whether,  having  regard  to  the  litigation  in  the 
Spanish  court,  (which  was  still  pending,)  and  also  to  the  litigation  which 
had  taken  place  in  the  Prerogative  Court,  and,  more  especially  to  the  fact 
that  the  letters  of  administration  were  gi anted  to  the  defendant,  until  the 
plaintiff  should  obtain  letters  of  administration  to  the  deceased,  the  defend- 
ant could  safely  pay  the  sum  in  question,  to  the  plaintiff,  until  he  had  ob- 
tained such  letters  of  administra'ion. 

Mr.  Knight  Bruce  and  Mr.  CoUridge^  for  the  plaintiff. 

Mr.  Cr.  Richards  and  Mr.  jBu22,  for  the  defendant. 

The  Yice-Chajcbl  or  said  that  Sir  John  Lubbock  was  bound  by 
the  recitals  of  the  letters  of  administration  ;  and  that  they  were  grant- 
ed to  him,  expressly,  as  the  attorney  of  De  la   Viesoa;[lJ  and,  there- 

[1]  It  10  a  general  rule  that  ftn  agent  oannot  diepnte  the  title  of  hfe  principal.    Paley,  Pr.  &.  Ag . 
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foPB,  he  might  safely  pay  over  the  sum  which  he  had  received,  to  De  la 
yiesca.[l] 

Declare  the  plaintiff  entitled  to  the  fund  in  the  pleadings  mentioned ;  and 
order  that  the  defendant  do  pay  to  the  plaintiff,  so  much  of  the  sum  of 
10,568/.  received  by  him,  under  and  by  virtue  of  the  letters  of  administration 
in  the  bill  mentioned,  as  shall  remain  after  deducting  therefrom,  the  sum  of 
454/.  the  amount  of  his  costs  incurred  in  the  proceedings  to  obtain  such  ad* 
ministration  and  otherwise  relating  thereto,  and  the  costs  of  this  suit,  to  be 
taxed  as  between  solicitor  and  client. 


*Phipps  9.  Henderson.  [*631] 

1840 ;  28th  April. — New  Orders  ;  Scandal  and  Impertinence :  Master ;  Report. 
The  Master's  decision,  on  a  question  of  scandal  or  impertinence  brought  before  him  under  the  73d 
order  of  1838,  is  not  final ;  and,  therefore,  he  onght  to  issue  a  eaitificate  of  his  decision. 

Under  the  73d  general  order  of  1828,r2]  a  party  who  wishes  to  complain 
of  any  matter  introduced  into  any  state  of  facts,  affidavit  or  other  proceeding 
before  the  Master,  on  the  ground  that  it  is  scandalous  or  impertinent,  may, 
without  any  order  of  reference  by  the  court,  take  out  a  warrant  for  the  Master 
to  examine  such  matter,  and  the  Master  may  expunge  any  such  matter  which 
he  shall  find  to  be  scandalous  or  impertinent. 

Under  a  reference  directed  in  this  cause,  the  defendant  carried  into  the  Mas- 
ter's office  an  affidavit  with  four  schedules  thereto.  The  plaintiff,  considering 
part  of  the  affidavit  and  two  of  the  schedules  to  be  impertinent,  proceeded  in 
the  manner  pointed  out  by  the  73d  order,  to  obtain  the  Master's  decision  on 
the  subject.  The  Master,  having  been  attended  by  the  solicitors  on  both  sides, 
was  of  opinion  that  the  matter  complained  of  was  not  impertinent ;  but  re- 
fused to  certify  to  that  effect.  Whereupon  the  plaintiff,  being  dissatisfied  with 
the  Master's  decision  and  wishing  to  bring  the  question  before  the  court  by 
way  of  exception,  presented  a  petition  praying  that  the  Master  might  be 
ordered  either  to  issue  a  certificate  of  his  decision,  or  to  expunge  the  matter 
alleged  to  be  impertinent. 

Mr.  Knight  Bruce  and  Mr.  6r.  L.  Russell^  in  support  of  the  petition  :— 
The  73d  order  enables  a  party  who  objects,  on  the  ground  of  either  scandal 

10,  49,  53.  2  Story's  Eq.  $  817.  Tri^r  t.  Oleottf  3  Johns.  Ch.  Rep.  473.  Murray  t.  Tolaad, 
id.  574.     Sims  t.  Brittaiu,  4  Bam.  &  Aid.  375. 

[I]  Where  an  agent  has  duly  and  fairly  accounted  with  his  immediate  and  authorized  principal, 
he  is  not  bound  to  account  over  again  to  a  penon  beneficially  interested,  or  standing  in  the  relation 
of  esstai  que  trutt  to  tho  principal.  Tripler  ▼.  Oleaitt  3  Johns.  Ch.  Rap.  473.  There  must  be  a 
privity  between  the  agent  and  thenltorior  olaimairt,  to  render  the  former  accountable  to  the  latter, 
T.  Brittam,  4  Bam.  6c  Aid.  375.    See  further  Paley  Pr.  6l  Ag.,  (ed.  by  Dunlap,)  48  n.  e. 

[S]  For  this  order,  see  3  Ruoi.  S53. 
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or  impertinenoey  to  any  affidavit  or  other  document  brought,  by  his 
[*635]    opponent,  into  the  ^Master's  office,  to  obtain  the  Master^s  judgmcmt 

on  the  matter  objected  to,  without  incurring  the  expense  of  ob- 
taining  an  order  of  leference  from  the  court.  That  order  does  not  make  the 
Master's  decision  final ;  but  merely  enables  the  party  to  put  the  Master  in 
motion  just  as  he  might  have  done  before,  by  obtaining  an  order  of  reference. 
If,  then,  the  Master's  decision  is  not  final,  he  ought  to  issue  his  certificate  ; 
for,  otherwise,  there  Would  be  no  means  of  reviewing  his  judgment. 

Mr.  Wakefield  and  Mr.  Paier,  for  the  defendant : — ^The  73d  order  was 
intended  to  enable  the  Master  to  determine  the  question  of  scandal  or  imper- 
tinence in  any  proceeding  before  him,  summarily  and  cheaply.  It  authorizes 
him  to  expunge,  instarUer^  the  matter  that  he  deems  to  be  either  scandalous 
or  impertinent.  But  the  22d  order  of  1833,[1]  which  relates  to  scandal  or 
impertinence  in  an  answer  or  other  proceeding  before  the  court,  provides  that 
the  scandalous  or  impertinent  matter  ^all  not  be  expunged  until  the  expira- 
tion of  four  days  from  the  filing  of  the  report,  in  order  that  the  adverse  party 
may  have  an  opportunity  to  file  exertions  to  such  report.  Therefore,  it 
may  be  fairly  inferred  that,  as  the  73d  order  of  1828  contains  no  such  provi- 
sion, the  Master's  judgment,  as  to  natter  alleged  to  be  scandalous  or  imperti- 
nent in  the  proceedings  to  which  that  order  relates,  was  not  intended  to  be 
excepted  to.  The  Master  certifies  his  dissatisfaction,  but  not  his  satisfaction 
with  an  examination  or  other  proceeding  before  him. 

The  Vice-Chancel  lor  referred  to  the  97th  proposition  of  the  Chancery* 
Commissioners,  which  is :  That  if  any  party  wishes  to  complain  of  any 

matter,  introduced  into  any  state  of  facts,  affidavit  or  other  proceed- 
[*636]    ing  before  the  Master,  on  the  ground  that  it  is  scandalous  or  *imper- 

tinent,  he  shall  be  at  liberty,  without  any  order  of  the  court,  to  take 
out  a  warrant  for  the  Master  to  examine  into  the  matter  ;  and  the  Master 
shall  have  authority  to  expunge  any  such  matter  which  he  may  find  to  be 
scandalous  or  impertinent ;  and  his  decision  thereon  shall  be  final :  and  that, 
in  cases  of  impertinence,  the  costs  of  the  reference  shall  be  in  the  discretion 
of  the  Master.  His  Honor  added  that  the  73d  order  did  not  direct  that  the 
Master's  decision  should  be  final,  nor  did  it  say  any  thing  about  the  costs  of 
the  reference :  and  that,  as  the  language  of  the  order  was  so  different  from 
the  proposition,  he  was  of  opinion  that  the  Master's  decision  on  a  matter 
brought  before  him  under  the  order,  was  not  intended  to  be  final  *,  and,  there^ 
fore,  he  should  order  the  Master  to  issue  his  certificate.[2] 

[1]  Vide  1  Myl.  &  K.j  Appendix,  xi. 

[91  As  to  impertinence  in  affidavits,  and  how,  and  when  it  shonld  be  objected  to,  aee,  In  Ue 
matter  of  Burton,  1  Rum.  380.  Kteling  f.  Hotkmt,  2  Rum.  319,  330,  n.  1.  Ex  parU  Palmer, 
4  Run.  188,  189,  n.  1.  Powell  t.  Kane,  5  Paige,  965,  96&  It  it  competent  for  the  court,  npon 
the  mere  examination  of  an  affidavit,  or  other  paper,  read  before  it  oa  a  motion,  to  order  acanda* 
loua  or  impertinent  matter  contained  therein,  to  be  expunged  without  reference  to  the  Matter,  and 
to  charge  the  proper  party  with  the  coats.    Powell  v.  Kane,  uhi  eup,    Bx  parte  Palmer,  ubi  emp. 
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Benn  V,  DixoN.(a) 

1840 :  Ist  May. — ^WiU  ;  Construction  ;  Executor ;  Leaseholds  ;  Perishable  Property  ;  Convenion. 

Testator  g^ve  to  his  wife,  the  whole  of  the  interest  arising  from  his  property,  both  real  and  penMiii- 
al,  doriogr  her  life ;  and,  in  case  he  shoold  die  without  issue,  he  g^ave,  after  the  death  of  his 
wife,  the  whole  of  his  property,  both  real  and  perMnal,  to  his  brothem  and  sister.  The  testator 
died  possessed  of  leasehold,  and  also  of  real  property.  Held  that  the  widow  was  not  entitled  to 
the  leasehold  property,  in  specie,  during^  her  lifoi  but  only  to  the  dividends  of  stock  to  be  pur* 
chased  with  the  proceeds  of  the  sale  of  it 

Peter  Dixon,  by  his  will  dated  in  November,  1822,  disposed  of  his  real 
and  personal  estate  in  the  following  words : 

"  I  give  and  bequeath,  unto  my  dear  wife  Sarah  Dixon,  the  whole  of  the 
interest  arising  from  my  property,  both  real  and  personal,  during  the 
period  of  her  'natural  life,  and,  at  her  decease,  to  be  disposed  of  as  [*637J 
hereinafter  named.  I  give  and  bequeath  also  unto  my  dear  wife 
Sarah  Dixon,  all  my  household  furniture,  linen,  plate  and  books,  to  her  for 
ever.  At  her  decease,  if  I  leave  issue  at  my  death,  I  give  and  bequeath  the 
whole  of  my  property  to  my  child,  if  only  one,  or,  in  equal  shares,  if  more 
than  one,  on  attaining  the  age  of  twenty >one  years :  the  same  being  held 
in  trust,  by  C.  W.  Thompson  and  my  dear  wife  Sarah  Dixon,  for  the  use 
and  benefit  of  such  child  or  children  as  I  may  have  at  the  time  of  my 
decease :  but  should  I  die  without  leaving  issue,  then  I  give  and  bequeath, , 
after  the  death  of  my  dear  wife  Sarah  Dixon  aforesaid,  the  whole  of  my 
property,  both  real  and  personal,  in  equal  proportions,  to  my  brothers,  T. 
Dixon,  O.  Dixon,  and  J.  Dixon,  and  my  sister  Jane  Benn  :  but,  should  any 
of  my  brothers  or  sister  die  without  leaving  issue,  I  then  give  and  bequeath 
such  share  to  the  survivor  or  survivors  of  them ;  but,  leaving  issue,  I  then 
give  such  share  to  their  children,  in  equal  proportions,  on  attaining  the  age 
of  twenty-one  years,  to  them  and  their  heirs  for  ever." 

The  testator  appointed  his  wife  his  executrix,  and  died  in  January,  1835, 
without  leaving  issue.  The  will  was  proved  by  his  widow :  and  the  bill  was 
filed,  by  his  brothers  and  sister,  for  the  administration  of  his  personal  estate, 
which  consisted,  in  part,  of  a  leasehold  house  at  Kennington,  in  which  the 
testator  lived  at  his  death,  and  in  which  his  widow  continued  to  reside  after- 
wards.   The  testator  also  was  seised  of  a  small  real  estate  in  Cumberland. 

The  only  question  in  the  cause  was  whether  the  widow  was  entitled  to 
the  possession  of  the  house  during  her  life,  or  whether  it  ought  to  be  sold, 
and  the  pioceeds  invested,  and  the  interest  df  the  same  paid  to  her. 

•Mr.  Knight  Bruce  and  Mr.  Stinioth  for  the  widow,  said  that  as    [*638J 
the  testator,  in  disposing  of  his  property,  had  united  his  personal  with 
his  real  estate,  it  was  his  intention  that  they  should  be  both  enjoyed  together,  in 
their  then  existing  state :  and  that,  by  the  word  <*  interest,"  the  testator  must  have 

(a)  Ex  rtlatume. 

Vol.  X.  48 
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meant  "  income,"  as  he  had  used  that  word  with  reference  to  his  real  as  well 
as  his  personal  estate.  They  cited  Alcock  v.  Slaper]{a)  CoUins  v.  Col- 
lins ]{b)  and  Pickering  v.  Pickering,{c) 

Mr.  Jacobs  Mr.  Wigram  and  Mr.  Williams j  for  the  other  parties. 

The  Vice-Chancellor  : — This  case  must  be  governed  by  the  general 
rule. 

There  is  a  total  absence,  in  the  will,  of  any  thing  like  a  declaration  of  in- 
tention that  the  property  shall  be  enjoyed  in  the  specific  state  in  which  it  was 
at  the  time  of  the  testator's  death.[l] 

In  the  case  of  Pickering  v.  Pickering[2]  the  testator  gave  to  his  wife, 

(a)  3  Myl.  &  Keeo,  €99.  (()  Ibid.  703.  (e)  3  Beay.  31 ;  and  4  Myl.  &Cr.  2^. 

[I]  In  Ateoek  r.  Slopert  cited  suftra,  Leach,  M.  R.,  after  refeninjf  to  the  caae  of  Howe  r.  Tke 
Earl  of  Dartmouth,  7  Vea.  137,  aaid  ;  "  The  tnie  principle  upon  which  Lord  Eldon  decided  that 
caae  waa  tbia,^that  where  a  teatator  limita  hia  renduary  property  to  one  for  life,  with  remainder 
oyer,  it  ia  prima  facie  to  be  intended  that  the  teatator  meana  that  the  aame  property  which  ia  given 
to  the  tenant  for  life  ahould  go  to  those  entitled  in  remainder ;  and  if  any  part  of  the  reaidae  be  of 
a  wasting  nature,  as  long  annnitiea,  or  leasehold  estate,  in  order  to  effect  tbia  general  purpose  of 
the  teatater  anoh  waating  property  mnat  be  aold  and  cenyerted  into  permanent  property.  Although 
thia  intention  of  the  teatator  ia  prima  facie  to  be  inferred,  it  may  plainly  appear  upon  the  wfaolo 
context  of  the  will  that  the  teatator  had  not  tKat  meaning,  but  that  hia  intention  was,  that  the 
tenant  for  life  should  deriye  the  aame  income  from  the  residuary  eatate  aa  he  had  hioiaelf  derived 
from  his  property  up  to  the  time  of  his  death  "  The  next  paragraph  of  the  judgment  of  the  Master 
of  the  Rolls  is  singularly  obscure,  nor  ia  it  helped  out  by  the  marginal  note,  or  any  previous  part 
of  the  report.  This  is  one  of  thoae  caaea  in  which  it  would  be  aatisfactory  to  have  the  formal  de- 
cree, aa  entered  in  the  Regiatrar'a  book.  Indeed,  it  doea  not  clearly  appear,  what  disposition  waa 
made  of  the  leaseholds.  In  Colline  v.  CoUine,  cited  eupra,  the  Master  of  the  Rolls  waa  of  op'^nioo, 
of  course,  upon  the  conatruction  of  the  will,  **  that  it  .was  the  intention  of  the  testator  that  his 
widow  should  enjoy  the  leaaehold  property  for  her  life." 

\2]  In  this  case,  the  teatator  bequeathed  to  hia  widow,  '*  all  the  intereat,  rente,  dividenda,  annual 
produce  and  profita,  nae  and  enjoyment  of  all  hia,  the  teatator'a  real  and  personal  eatate"  for  life, 
and  at  her  decease,  ha  gave  to  £.  R.  P.  <*  all  the  rest  and  residue  of  hia  estate  and  effects  whatso- 
ever, both  real  and  penonal."  It  waa  held,  on  the  context  of  the  will,  that  the  widow  waa  enti- 
tled to  the  enjoyment,  during  life,  of  the  periahable  property  of  the  teatalor  *'  in  epedr"  and  with- 
out a  converrion  for  the  benefit  of  the  remainderman.  Lord  Langdale,  M.  R.,  there  said  :  (S  Beav. 
5|5  et  eeq.)  <'  The  next  queation  which  aiiaea  in  thia  caae  ia,  as  to  the  oonstruction  of  the  will,  and 
what  were  the  righU  of  Mn.  A.  under  it  Questions  of  this  nature  cannot  be  perfectly  clear,  but 
the  court  endeavors  on  all  occasions  of  this  kind  to  aacertain  from  the  whole  will  the  intention  of 
the  teatator,  and  when  that  ia  aacertalned,  it  becomes  the  duty  of  the  court  to  cany  it  info  effect. 
No  doubt  the  general  rule  ia  Una:— that  if  the  reaidue  of  an  estate  be  given  to  one  for  life,  with 
remainder  to  another,  then,  it  being  clearly  the  intention  of  the  teaUtor  that  the  peraon  in  remain- 
der shall  have  aomething,  the  court,  in  order  to  arrange  the  rightpof  the  two  partiea,  adopta  the  rule 
ao  often  referred  to  and  not  disputed ;  but  if  the  court  finds  in  the  will  sufficient  to  show  an  intention 
of  the  tesUtor,  that  the  legatee  for  life  should  enjoy  the  property  in  the  stete  in  which  it  stood  at  the 
time  of  the  testator's  death,  then  that  intention  must  be  carried  into  effect.  There  is  an  obacurity 
which  frequently  ariaea  in  these  caaea,  ftom  the  uae  which  is  made  of  the  term,  *  specific  legacy :' 
when  the  word  *  apecific,'  ia  uaed  on  such  an  oocaaion  aa  thia,  I  do  not  think  it  is  used  in  the  ordi- 
nary aense  in  which  <  ap'^cific'  ia  applied  to  a  legacy,— it  ia  uaed  to  thia  extent  only,  that  the  pro- 
perty ia  to  be  apecifically  enjoyed.  That  ia  the  meaning  of  the  term,  and  ia  the  view  taken  by  Sir 
John  Leach,  and  which  has  been  aince  acted  on  by  the  Lord  Chancellor.  The  quealion  on  th» 
will,  therefore,  ia,  whether  the  teaUtor  giving  the  property  abaolutely  to  his  widow  for  life,  did  in- 
tend har  to  ei^joy  U  in  tho  way  he  had  it  hinualC'*    la  affirmingthe  decision  of  the  Master  of  tho 
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the  interest,  rents,  dividends,  annual  produce,  and  profits,  and  use  and  enjoy- 
ment of  all  his  estate  and  effects  whatsoever. 

In  every  will  you  must  look  at  the  words  of  the  whole  will.[l]  Now  in  this 
case,  the  testator,  after  the  death  of  his  wife,  gives  the  whole  of  his  property 
to  his  brothers  and  sister.  What  property?  "  The  whole  of  my  property, 
both  real  and  personal."  Inhere  it  is  plain  they  were  to  take  what  his  wife 
was  to  enjoy  during  her  life.  Is  that  consistent  with  the  idea  of  her  enjoy- 
ing the  property  as  it  existed  at  the  time  of  the  testator's  death  ? 
•It  is  the  duty  of  the  executors  to  deal  with  the  property  in  such  a  [•eSQ] 
manner  as  that  it  may  continue  to  produce  the  same  interest  after 
the  death  of  the  tenant  for  life.  Suppose  that  the  testator  had  given  a  flock 
of  sheep :  could  it  be  held  that  they  were  to  be  kept  in  the  same  state  and 
not  sold?  They  might  all  die,  and  then  the  subject  of  the  gift  could  not 
possibly  pass  to  the  persons  in  remainder;  for  nothing  would  be  left. 

As  the  will  stands,  there  is  nothing,  on  the  face  of  it,  to  prevent  the  ap« 
plication  of  the  rule  of  law  that  perishable  properly  must  be  sold  and  convert- 
ed into  money,  and  invested  in  the  funds,  in  order  to  produce  the  same 
interest  to  the  remainderman  as  was  enjoyed  by  the  tenant  for  life.[2] 

Rolb  in  thii  case,  Lord  Coitenham,  (4  Myl.  St,  Cr.  398,)  aayi ;  **  Very  nice  diatinctiont  haye  been 
taieen,  and  must  have  been  taken,  in  determining^  whetlier  the  tenant  for  life  is  to  have  the  income 
of  the  property  in  the  state  in  which  it  is  at  the  time  of  the  testator's  death,  or  the  income  of  the 
produce  of  the  conversion  of  the  property.  The  principle  npom  which  all  the  eases  on  the  subject 
turn  is  clear  enoo§fh,  althoQ^^h  its  application  is  not  always  very  easy.  AM  that  Howe  v.  Lard 
Dartnufutht  (7  Ves.  137,)  decided — and  that  was  not  the  first  decision  to  the  same  eflfeet — is  that, 
where  the  residue  or  bulk  of  the  property  it  left  en  maeee,  and  it  is  given  to  several  persons  in  sue- 
cession  as  tenants  for  tife  snd  remaindermen,  It  is  the  duty  of  the  court  to  carry  into  effect  the  ap- 
parent intention  of  the  testator.  How  is  the  apparent  intention  to  be  ascertained,  if  the  testator 
has  given  no  particular  directions  T  If,  although  he  has  given  no  directions  at  all,  yet  he  has  carved 
out  parts  of  the  property  to  be  enjoyed  in  rtrict  settlement  by  certain  persons,  it  is  evident  that  the 
property  must  he  put  in  such  a  state  as  will  allow  of  its  being  so  enjoyed.  That  cannot  be,  udleas 
it  is  taken  out  of  a  temporary  fund  and  put  into  a  permanent  fund.  But  that  is  merely  an  infer- 
ence from  the  mode  in  which  the  property  is  to  be  enjoyed,  if  no  direction  is  given  as  to  how  the 
property  is  to  be  managed.  It  is  equally  dear  that,  if  a  person  gives  certain  property  specifically 
to  one  petvon  for  life,  with  remainder  ever  afterwards,  then,  although  there  is  a  danger  that  one 
object  of  his  bounty  will  be  defeated  by  the  tenancy  for  life  lasting  as  long  as  the  property  endures, 
yet  there  is  a  manifestation  of  intention  which  the  court  cannot  overtook.  If  a  testator  gives 
leasehold  property  to  one  for  life  with  remainder  afterwards,  he  is  the  best  judge  whether  the  re- 
mainderman is  to  enjoy.  The  Intention  Is  the  other  way,  so  far  as  it  is  declared,  and  the  terms  of 
the  gift,  as  a  declaration  of  intention,  preelude  the  court  from  eenadeiing  that  he  might  have 
meant  that  it  should  be  converted.  Thoee  two  kinds  of  cases  are  free  from  difficulty,  but  other 
cases  of  very  great  diftcoHy  may  occur  in  which  it  may  be  very  doubtful  whether  the  testator 
has  left  property  specifically,  but  in  Whleh  there  are  expressions  which  raise  the  question  whether 
the  property  is  not  to  be  enjoyed  specifically.  Those  are  questions  of  difficulty,  because  the  court 
has  to  find  out  what  was  the  intention  of  the  testator,  as  to  the  mode  of  management,  and  as  to  the 
node  of  enjoyment." 

[1]  Vide  3  Myl.  &.  Cr.  fiU,  n.  3.  1  Sim  371,  n.  1.  Am.  Ch.  Dig.  Devise,  X.  1  Russ.  &  MyK 
589,  n  2.  JenningB  v.  Newman^  ante,  993.  Dover  v  Gregory,  ante,  399.  Brett  t.  Morton,  4  Beav. 
249.    Jones  r.  Price,  11  Sim.  563. 

[2]  Ir.  a  case  decided  in  the  same  month  with  the  above,  (May,  1840,)  Lord  Langdale,  M.  R. 
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Vaughan  V.  The  Marquis  op  Headfort. 

1840:  8th  May.~Will ;  CoDBtructidn. 

Tertator  bequeathad  40^0/-  to  Lonl  H.  and  his  children  to  be  eecored  for  their  benefit.     Held  that 
Lord  H.  to<^  for  life)  with  remainder  to  hie  children. 

Margare'T  Yaughan  made  her  will  dated  the  7th  of  November,  1836, 
and  containing  the  following  bequests : 

"  I  leave  two  houses  in  Foley  place  and  2000/.  to  the  Honorable  Lady 
Cockburn  :  40,000/.  in  the  three  per  cent,  reduced  annuities  to  the  Marquis 
o/Hetzd/ort  and  his  children,  to  be  secured  for  their  useJ^ 

■tatee  the  general  rules  in  relation  to  this  somewhat  perpleked  and  embarfaasing  subject,  with  great 
elearoeas  and  force.  He  says : — **  I  take  this  to  be  the  rule  of  the  court,  that  when  a  testator  baa 
given  an  estate,  or  the  reddue  of  an  estate,  to  persons  in  succession,  as  to  one  fnr  life,  with  ranoaia- 
der  to  another  person  ;  the  court,  presuming  that  the  testator  intended  the  remainderman  should 
have  something,  will  so  deal  with  the  property,  if  it  be  a  property  that  is  wearing  out  and  may 
terminate  during  the  liftf  estate,  as  to  secure  the  aecompllshdient  of  that  intention,  and  give  the 
remainderman  something ;  for  that  purpose  (t  will  convert  the  perishable  into  a  permanent  proper- 
ty, and  give  the  income  which  arises  from  it  to  the  persona  entitled  for  life  in  succession,  and  pre* 
serve  the  capital  for  the  person  entitled  in  remainder.  That  is  the  rule ;  and  the  court  only  acts 
upon  the  general  intention  of  the  testator,  that  something  should  be  given  to  the  person  who  is 
the  donee  in  remainder ;  but  if,  upon  the  construction  of  the  will,  it  appears  the  testator  had 
another  intention,  that  is  to  say,  an  Intention  to  give  to  one  or  more  persons  who  are  to  take  for 
lives,  or  during  a  auecession  of  lives,  the  enjoyment  of  the  propeity  in  the  stato  he  left  it  at  the 
time  of  his  death,  then  the  court  will  carry  that  intention  into  eftct ;  and  every  one  of  the  eases 
which  have  been  cited,  and  every  case  which  can  arise,  will  turn  upon  this  question  of  construction-— 
whether  you  can  find  upon  the  face  of  the  will,  an  Intention  that  the  legatee  for  life  shall  enjoy 
the  property  in  the  way  at  which  it  stood  at  the  testator's  death,  even  to  the  extent  of  defeating 
the  testator's  intention  to  bequeath  something  to  the  remainderman.  I  believe  that  in  all  the 
cases  which  have  been  cited  in  opposition,  there  have  been  Words  oleariy  indicating,  liom  the  tea* 
tator*s  description  of  the  property  or  some  other  circumstance,  that  the  testator  intended  the  donee 
to  enjoy  it  for  life,  in  the  same  way  as  it  stood  at  his  death."  Mr.  Chancellor  Walworth  expresses 
the  general  principle  as  follows :  **  Where  an  estate  for  life,  or  any  other  interest  short  of  the  abso- 
lute ownership,  is  given  in  the  general  residue  of  the  testator's  personal  estate,  terms  for  years,  and 
other  perishable  funds  or  property  which  may  be  consumed  in  the  using,  are  to  be  converted  and 
invested  in  such  a  way  as  to  produce  a  permanent  capital,  the  income  or  interest  of  which  perma* 
nent  capital  alone  is  to  go  to  the  owner  of  the  life  estate,  or  other  particular  estate  in  the  testator's 
residuary  personal  property."  Cairn*  v.  Chaubert,  9  Paige,  163.  A  testator  gave  the  residoe  of 
his  estate  and  efiects  to  trustees,  to  permit  the  renU,  interest  and  annual  proceeds  to  be  received 
by  A.  for  life,  and  after  his  decease  to  C.  and  D.  when  they  attained  tweuty-oae  with  power  after 
the  death  of  A.  to  apply  the  rent$,  &c  ,  towards  the  maintenance  of  C.  and  D.  until  their  shares 
should  become  vested.  Part  of  the  residue  consisted  of  leaseholds.  It  was  held  that  the  tenant 
for  life  was  entitled  to  enjoy  them  in  $peeie,  and  that  they  were  not  to  be  converted  for  the  benefit 
of  thoee  in  remainder.  The  Master  of  the  Rolls  considered  the  use  of  the  words  <- rents*'  as  an 
indication  of  the  intention  of  the  testator ;  for  without  that  word,  <*  which  was  twice  repeated  in 
the  will," — **  there  was  no  other  property  belonging  to  the  testator,  except  the  leaseholds,  to  which 
the  term  rents  was  applicable."  Ooodenough  v.  Tremamondo,  3  Beav.  519.  In  a  note  to  this 
case,  (p.  514,)  Mr.  Beavan  bas  arrayed  the  different  decisions  which  have  been  given  for  or  against 
eonversion,  in  the  respective  cases.  Vaugkan  v.  Bu€k,  (November.  1841,)  1  Phillips,  75,  is  a  later 
decision,  which,  on  the  construction  of  the  will,  was  against  convMsion.  8ee  farther  CaidresflT. 
Caldeeoti,  (Mareh,  1842,)  1  Young  &  Coll.  C.  C.  31d,  332,  as  to  the  authority  of  the  court  to  direct 
\  9  mode  of  investment,  where  it  is  apparent  from  the  will  that  the  testator  inteade  da  conversion. 
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The  testatrix  died  eleven  days  after  the  date  of  her  will.  At  her  death 
Lord  Headfort  had  six  children,  all  of  whom  were  still  infants. 

*The  questions  raised,  on  behalf  of  the  Marquis  of  Headfort  and  his    [*640] 
children,  were,  first,  whether  the  legacy  to  the  Marquis  and  his  chil- 
dren, were  specific  or  general :  2d.  whether  the  Marquis  and  his  children 
took  the  40,000^  as  joint^tenants,  or  whether  the  Marquis  was  entitled  to  it 
for  his  life,  with  remainder  to  his  children. 

Mr.  Knight  Bruce  and  Mr.  Evans  for  the  plaintiff,  the  residuary  legatee, 
submitted  whether  the  bequest  was  general  or  specific. 

The  Vice-Chancellor  was  clearly  of  opinion  that  the  legacy  was  general. 

Mr.  Jacob  and  Mr.  Lavat^  for  Lord  Headfort,  relied  on  the  words,  "  to  be 
secured,"  as  showing  that  the  children  were  not  intended  to  have  any  por- 
tion of  the  fund  transferred  to  them  immediately,  but  that  there  was  to  be  a 
trusteeship  created  during  the  life  of  the  Marquis,  that  is,  that  the  father 
was  to  take  for  life  with  remainder  to  his  children,  which  construction  would 
let  in  the  future  children  of  the  Marquis.  Crawford  v.  TroiterXa)  Jeffery 
V.  Honywood,(b)  Newman  v.  Nightingale,{c)  They  also  contended  that 
the  words,  "  for  their  use,"  meant  for  the  use  of  the  children. 

Mr.  Wakefield,  Mr.  Wigram  and  Mr.  Ellison,  for  the  children,  said  that 
the  gift  to  the  Marquis  and  his  children,  made  them  joint-tenants,  and  that 
the  words  "  to  be  secured,"  <fcc.,  did  not  destroy  the  effect  of  the  pre- 
ceding gift,  but  meant  that  a  security  was  to  be  found  *for  the  fuild,    [*641] 
that  is,  that  it  was  to  go  into  the  hands  of  a  trustee  for  the  benefit  of 
the  legatees.     Cooper  v.  7%orn/on.(rf) 

The  YicE-CHANCBLLoa : — This  case  shows,  as  I  have  often  observed  be- 
fore, that  no  light  is  thrown  on  questions  like  the  present  by  quoting  other 
cases.[i]  By  the  laws  of  this  country,  every  testator,  in  disposing  of  his  pro^ 
perty,  is  at  liberty  to  adopt  his  own  nonsense:  and  a  decision  on  the  expres- 
sions used  by  one  testator,  seldom  affords  any  clue  to  the  meaning  of  another. 

On  looking  through  the  whole  of  the  will,  I  do  not  see  anything  that 
throws  any  light  on  the  question  now  before  me;  and,  therefore, I  must  deal 
with  the  individual  expression  as  well  as  I  can« 

If  possible,  every  word  in  a  will  ought  to  have  that  meaning  given  to  it, 
which,  in  common  fairness  of  construction,  it  is  capable  of  receiving.[2] 
Now  the  words  in  this  case  are :  "  40,000/.  in  the  three  per  cent,  reduced 
annuities,  to  the  Marquis  of  Headfort  and  his  children."  If  it  stood  there, 
the  Marquis  and  his  children  would  be  joint-tenants  ;  but  then  it  goes  on : 
"  to  be  secured  for  their  use."    Now  it  would  be  absurd  to  hold  that  those 

(a)  4  Madd.  361.        (6)  Ibid.  398         (e)  1  Cox,  341.        (d)  3  Bro.  C.  C.  96  and  186. 

[1]  Afl  to  the  value  of  former  decinom  in  canes  of  wille,  see  Woody.  Cox,  3  Myt  &  Cr.  694. 
Oddie  V.  Woodford,  3  Myl.  k,  Cr.  613,  and  n.  1,  ibid.  Rathbone  v.  Dyekman,  3  Paige,  26.  Blaggo 
T.  MiUo,  I  Story's  Rep.  445.  Godden  v.  Crowhurot,  post,  653. 

[!2J  Vide  Whatford  y.  Moore,  3  Myl.  Sl  Cr.  290.  Roooevelt  v.  Thurman,  1  Johns.  Ch.  Rep.  228. 
Benn  v.  Dixon,  ante  638. 
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words  apply  to  the  Marquis;  as  he  might  have  taken  his  own  share,  and  either 
secured  it  for  himself,  or  spent  it  Those  words,  therefore,  do  not  ccMnpie- 
head  the  Marquis :  but  the  plain  meaning  of  them  is  that  the  fund  is  to  be 
secured,  for  the  children,  from  the  dominion  of  their  father ;  and  in  my  opiih 
ion,  there  is  quite  enough,  in  this  will,  to  justify  the  couit  in  holding 
[*642]  that  *the  father  is  to  take  for  his  life,  and  his  children  after  his  de- 
cease :  and  that  construction  will  let  in  any  children  of  the  Mazquk 
that  may  be  born  hereafter. 

Mr.  iVray,  Mr.  Keen  and  Mr.  Humphry  appeared  for  other  parties  inte- 
rested in  other  questions  that  arose  on  the  will. 


GoDDEN  V.  CaOWHURST. 


1849  :  28th  January.— 'Will ;  ConsinicUoa  ;  Trust  to  take  eflbct  on  alienalmi  or  baakfiptej ; 
Bankrupt. 

Testator  bequeathed  hie  residuary  estate  to  trustees ;  and,  after  'making  a  proTision  out  of  it,  far 
the  benefit  of  his  son,  for  hb  life,  and,  after  the  aonSi  death,  for  his  wife  and  chOdrea,  directed 
that,  if  his  son  should  assi|^  or  eharge  the  interest  to  which  he  was  entitled  for  life,  or  aOeoft, 
or  agree  to  do  or  commit  any  aot  whereby  the  same  or  any  part  thocof,  in%lit,  if  the  abssiste 
property  thereof  were  vested  in  him,  be  forfeited  to  or  become  vested  in  any  perscm  or  perwsmt 
then  the  trustees  should  pay  and  apply  the  said  interest  for  the  maintenance  and  sapport  ef  fail 
son,  and  any  wife  and  child  or  children  he  might  have,  and  for  the  education  of  soch  mne,  m 
the  trustees  should,  in  their  discretion,  think  fit.  Some  yean  after  the  testalor'a  death,  the  ass 
became  bankrupt.  Held  that  tha  trust  for  the  benefit  of  the  son,  his  wife  mad  dhOdrea,  vas 
valid,  and  that  the  assignees  were  not  entitled  to  any  part  of  the  provision. 

George  Staffeli.,  by  his  will  dated  the  25ih  of  April,  1829,  demised  his 
real  estates  unto  and  to  the  use  of  William  Manser,  deceased,  and  the  defoad- 
ants  Thomas  Crowhurst  and  Justinian  Allen,  and  their  heirs,  upon  tmst  to 
sell  the  same  at  such  time  or  times  as  they  should  think  it  would  be  most 
to  the  advantage  of  his  estate ;  and  he  declared  it  to  be  his  will  that  the 
moneys  which  should  arise  from  such  sale,  should  be  considered  to  be  part  of 
his  personal  estate ;  and  that  the  clear  yearly  rents  and  profits  of  his  real  es- 
tates, until  the  same  should  be  sold,  or  so  much  thereof  as  should  be 
[*643]  remaining  unsold,  should  be  deemed  to  be  part  of  the  ^annual  income 
of  his  personal  estate ;  and  that  the  same  moneys  and  rents  and  profits 
should  be  subject  to  the  disposition  thereinafter  made  concering  his  personal 
estate  and  the  annual  income  thereof  respectively '  and  he  gave,  to  the  same 
trustees,  all  his  ready  moneys  and  securities  for  money,  and  moneys  in  the 
British  and  foreign  funds,  debts,  stock  in  trade  and  other  personal  estate,  upon 
trust  to  get  in  and  sell  and  dispose  of  the  same :  and  he  declared  it  to  be  his 
will,  and  that  he  was  particularly  desirous  that  his  trustees  should  not  sell 
any  part  of  his  real  estate  until  they  should,  in  their  discretion,  think  it  de- 
sirable so  to  do :  and  he  authorized  and  empowered  them  to  demise  the  whole 
or  any  part  thereof  for  any  term  of  years  they  might  think  proper,  not  ei- 
ceeiing  seven  years,  in  possession  :  and  he  directed  his  trustees  to  stand  pos- 
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sssed  of  the  moneys  to  be  by  ihftm  raised,  received,  collected,  and  got  in  by 
le  ways  and  means  aforesaid,  npon  trust,  after  paying  his  debts  and  certain 
ther  charges,  to  place  out  and  invest  the  residue  of  such  moneys,  in  their 
lames,  upon  the  usual  securities,  at  interest ;  and,  subject  as  thereinafter 
nentionod,  he  gave  the  interest,  dividends  and  annual  produce  of  one  moiety 
f  the  residue  of  his  estate,  unto  his  son,  Henry  Staffell  and  his  assigns,  for  his 
ife ;  and  subject  also  as  (hereinafter  mentioned,  he  gave  the  interest,  dividends 
ind  annual  pioduce  of  the  other  moiety  of  the  residue  of  his  estate,  unto  his 
laughter,  Grace  Allen,  the  wife  of  Justinian  Allen,  and  her  assigns,  during 
ler  life :  provided  always,  and  he  declared  it  to  be  his  will  that,  as  the  inter- 
®t,  dividends  and  proceeds  of  the  residue  of  his  estate,  and  the  rents  of  his 
eal  estate  until  sold,  should  be  received  by  his  trustees,  the  same  should, 
Lfter  paying  thereout  the  costs  of  keeping  the  messuages,  buildings, 
ind  premises  then  remaining  unsold  in  good  repair  and  insured  *from  [*644] 
OSS  by  fire  or  other  incidental  expenses,  be  laid  out  and  invested 
igain,  as  his  trustees,  in  their  discretion,  should  think  most  advantageous, 
ind  be  accumulated  for  the  space  of  five  years  from  the  day  of  his  decease ; 
ind,  at  the  expiration  of  that  period,  he  directed  his  trustees  to  make  out  an 
iccount  of  all  such  interest  and  dividends  and  the  accumulations  thereof,  and 
pay  one  moiety  of  such  interest,  dividends  and  accumulation  to  his  son, 
Henry,  for  his  own  use  and  benefit,  and  to  pay  the  other  moiety  of  such 
interest,  dividends  and  accumulations  to  his  daughter,  Grace  Allen,  for  her 
own  use  and  benefit :  and  he  directed  that,  after  such  division  of  such  inter- 
est and  produce,  the  interest,  dividends  and  annual  produce  of  the  residue  of 
his  estate,  should,  subjiict  to  the  deductions  aforesaid,  be  again  accumulated 
for  five'years,  when  a  like  division  should  be  made  thereof  between  his  said 
son  and  daughter  as  before  mentioned ;  and  that  such  accumulations  and  di* 
visions  should  continue  to  be  made  at  the  expiration  of  every  five  years  ;  it 
being  his  wish  and  desire  that  the  interest  and  produce  of  the  residue  of  his 
estate  should  only  be  divided  once  every  five  years,  until  the  respective 
moieties  thereof  should  become  divisible  amongst  his  grandchildren  as  there- 
inafter mentioned :  and  in  case  his  son,  Henry,  should  die  in  the  lifetime  of 
his  then  present  or  any  future  wife,  he  directed  that  the  interest,  dividends 
and  annual  produce  of  the  moiety  of  the  residue  of  his  estate  to  which  his 
son,  Henry,  was  entitled,  should  be  paid  to  such  wife  during  her  life,  but, 
nevertheless,  at  the  same  periods  and  in  the  same  manner  only  as  such  inter- 
est or  produce  was  payable  to  his  son  during  his  life ;  and,  in  case  his  daugh- 
ter, Grace,  should  die  in  the  lifetime  of  her  then  husband  or  any  future  hus- 
band she  might  have,  he  directed  that  the  interest,  dividends  and 
produce  of  *the  moiety  of  the  residue  of  his  estate  to  which  she  was  [*645] 
entitled  for  life,  should  be  paid  to  such  husband  surviving  her,  during 
his  life,  but  nevertheless  at  the  same  periods  and  in  the  same  manner  only 
as  such  interest  or  produce  was  payable  to  his  daughter  during  her  life:  and 
he  directed  that,  in  case  his  son  should,  at  any  time  or  times,  make  any  as- 
signment, mortgage  or  charge  of  or  upon,  or  in  any  manner  dispose  of,  by 
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words  apply  to  the  Marquis ;  as  he  might  have  taken  his  own  share,  and  either 
secured  it  for  himself,  or  spent  it.  Those  words,  therefore,  do  not  compre- 
hend the  Marquis :  but  the  plain  meaning  of  them  is  that  the  fund  is  to  be 
secured,  for  the  children,  from  the  dominion  of  their  father ;  and  in  my  opin- 
ion, there  is  quite  enough,  in  this  will,  to  justify  the  court  in  holding 
[*642]  that  *the  father  is  to  take  for  his  life,  and  his  children  after  his  de* 
cease :  and  that  construction  will  let  in  any  children  of  the  Marquis 
that  may  be  born  hereafter. 

Mr.  Wrajf,  Mr.  Keen  and  Mr.  Humphry  appeared  for  other  parties  inte- 
rested in  other  questions  that  arose  on  the  will. 


GoDDEN  t;.  Crowhurst. 


1849 :  28th  Janoary.-^WUl ;  ConstnicUoa ;   Trait  to  take  efiSset  on  alienation  or  bankraptcy ; 
Bankrupt. 

Testator  bequeathed  hit  residaary  estate  to  trustees ;  and,  after  'making  a  provision  out  of  it,  for 
the  benefit  of  his  son,  for  his  life,  and,  after  the  sonSi  death,  for  his  wife  and  children,  directed 
that,  if  his  son  should  assign  or  charge  the  interest  to  which  be  was  entitled  for  life,  or  attempt, 
or  agree  to  do  or  commit  any  act  whereby  the  same  or  any  part  thereof,  might,  if  the  absolato 
property  thereof  were  vested  in  him,  be  forfeited  to  or  become  vested  in  any  person  or  personst 
then  the  trustees  should  pay  and  apply  tlie  said  interest  for  the  maintenance  and  support  of  his 
son,  and  any  wife  and  child  or  children  he  might  have,  and  for  the  education  of  such  issne,  as 
the  trustees  should,  in  their  discretion,  think  fit.  Some  yean  after  the  testator^s  death,  the 
became  bankrupt.  Held  that  the  trust  for  the  benefit  of  the  son,  his  wife  and  children, 
valid,  and  that  the  assignees  were  not  entitled  to  any  part  of  the  provision. 

Oeorue  Staffeli^  by  his  will  dated  the  25th  of  April,  1829,  devised  his 
real  estates  unto  and  to  the  use  of  William  Manser,  deceased,  and  the  defend- 
ants Thomas  Crowhurst  and  Justinian  Allen,  and  their  heirs,  upon  trust  to 
sell  the  same  at  such  time  or  times  as  they  should  think  it  would  be  roost 
to  the  advantage  of  his  estate ;  and  he  declared  it  to  be  his  will  that  the 
moneys  which  should  arise  from  such  sale,  should  be  considered  to  be  part  of 
his  personal  estate ;  and  that  the  clear  yearly  rents  and  profits  of  his  real  es- 
tates, until  the  same  should  be  sold,  or  so  much  thereof  as  should  be 
[*643]  remaining  unsold,  should  be  deemed  to  be  part  of  the  'annual  income 
of  his  personal  estate ;  and  that  the  same  moneys  and  rents  and  profits 
should  be  subject  to  the  disposition  thereinafter  made  concering  his  personal 
estate  and  the  annual  income  thereof  respectively  ?  and  he  gave,  to  the  same 
trustees,  all  his  ready  moneys  and  securities  for  money,  and  moneys  in  the 
British  and  foreign  funds,  debts,  stock  in  trade  and  other  personal  estate,  upon 
trust  to  get  in  and  sell  and  dispose  of  the  same :  and  he  declared  it  to  be  his 
will,  and  that  he  wtis  particularly  desirous  that  his  trustees  should  not  sell 
any  part  of  his  real  estate  until  they  should,  in  their  discretion,  think  it  de- 
sirable so  to  do :  and  he  authorized  and  empowered  them  to  demise  the  whole 
or  any  part  thereof  for  any  term  of  years  they  might  think  proper,  not  ex- 
ceeiing  seven  years,  in  possession  :  and  he  directed  his  trustees  to  stand  pos- 
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sessed  of  the  moneys  to  be  by  thAm  raised,  received,  collected,  and  got  in  by 
the  ways  and  means  aforesaid,  npon  trust,  after  paying  his  debts  and  certain 
other  charges,  to  place  out  and  invest  the  residue  of  such  moneys,  in  their 
names,  upon  the  usual  securities,  at  interest ;  and,  subject  as  thereinafter 
mentioned,  he  gave  the  interest,  dividends  and  annual  produce  of  one  moiety 
of  the  residue  of  his  estate,  unto  his  son,  Henry  Staffell  and  his  assigns,  for  his 
life ;  and  subject  also  as  thereinafter  mentioned,  he  gave  the  interest,  dividends 
and  annual  produce  of  the  other  moiety  of  the  residue  of  his  estate,  unto  his 
daughter,  Grace  Allen,  the  wife  of  Justinian  Allen,  and  her  assigns,  during 
her  life :  provided  always,  and  he  declared  it  to  be  his  will  that,  as  the  inter- 
est, dividends  and  proceeds  of  the  residue  of  his  estate,  and  the  rents  of  his 
real  estate  until  sold,  should  be  received  by  his  trustees,  the  same  should, 
after  paying  thereout  the  costs  of  keeping  the  messuages,  buildings, 
and  premises  then  remaining  unsold  in  good  repair  and  insured  *from  [*644] 
loss  by  fire  or  other  incidental  expenses,  be  laid  out  and  invested 
again,  as  his  trustees,  in  their  discretion,  should  think  most  advantageous, 
and  be  accumulated  for  the  space  of  five  years  from  the  day  of  his  decease ; 
and,  at  the  expiration  of  that  period,  he  directed  his  trustees  to  make  out  an 
account  of  all  such  interest  and  dividends  and  the  accumulations  thereof,  and 
pay  one  moiety  of  such  interest,  dividends  and  accumulation  to  his  son, 
Henry,  for  his  own  use  and  benefit,  and  to  pay  the  other  moiety  of  such 
interest,  dividends  and  accumulations  to  his  daughter,  Grace  Allen,  for  her 
own  use  and  benefit :  and  he  directed  that,  after  such  division  of  such  inter- 
est and  produce,  the  interest,  dividends  and  annual  produce  of  the  residue  of 
his  estate,  should,  subj<)Ct  to  the  deductions  aforesaid,  be  again  accumulated 
for  five'years,  when  a  like  division  should  be  made  thereof  between  his  said 
son  and  daughter  as  before  mentioned ;  and  that  such  accumulations  and  di- 
visions should  continue  to  be  made  at  the  expiration  of  every  five  years ;  it 
being  his  wish  and  desire  that  the  interest  and  produce  of  the  residue  of  his 
estate  should  only  be  divided  once  every  five  years,  until  the  respective 
moieties  thereof  should  become  divisible  amongst  his  grandchildren  as  there- 
inafter mentioned :  and  in  case  his  son,  Henry,  should  die  in  the  lifetime  of 
his  then  present  or  any  future  wife,  he  directed  that  the  interest,  dividends 
and  annual  produce  of  the  moiety  of  the  residue  of  his  estate  to  which  his 
son,  Henry,  was  entitled,  should  be  paid  to  such  wife  during  her  life,  but, 
nevertheless,  at  the  same  periods  and  in  the  same  manner  only  as  such  inter- 
est or  produce  was  payable  to  his  son  during  his  life ;  and,  in  case  his  daugh- 
ter, Grace,  should  die  in  the  lifetime  of  her  then  husband  or  any  future  hus- 
band she  might  have,  he  directed  that  the  interest,  dividends  and 
produce  of  *the  moiety  of  the  residue  of  his  estate  to  which  she  was  [*645] 
entitled  for  life,  should  be  paid  to  such  husband  surviving  her,  during 
his  life,  but  nevertheless  at  the  same  periods  and  in  the  same  manner  only 
as  such  interest  or  produce  was  payable  to  his  daughter  during  her  life:  and 
he  directed  that,  in  case  his  son  should,  at  any  time  or  times,  make  any  as- 
signment, mortgage  or  charge  of  or  upon,  or  in  any  manner  dispose  of,  by 
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way  of  anticipation,  the  said  interest,  dividends  or  aecamnlatioiis,  or  any 
part  thereof,  to  which  he  was  entitled  for  life  as  aforesaid,  or  attempt  or  agree 
so  to  do,  or  caminit  any  act  whereby  the  same  or  any  pert  thereof  could  or 
might,  if  the  absolute  property  thereof  were  vested  in  him,  his  said  son,  be 
forfeited  unto  or  become  vested  in  any  person  or  persons,  then  and  in  any 
of  the  said  cases  his  trustees,  should,  thenceforth,  pay  and  apply  the  said 
interest,  dividends  and  accumulations  for  the  maintenance  and  support 
of  his  said  son  and  any  wife  and  child  or  children  he  might  have,  and 
for  the  edttcation  of  such  issue  or  any  of  them  as  his  trustees  for  the  time 
being  should^  in  their  discretion,  think  fit;  and  that,  after   the   decease  of 
his  son  and  of  his  then  present  or  any  future  wife,  and  after  the  decease  of 
hid  daughter  and  her  then  present  or  any  future  hushand,  his  trustees  should 
pay,  share  and  divide  the  moiety  of  the  clear  residue  of  his  estate  to  which 
each  such  son  or  daughter  was  entitled  for  life,  unto  and  equally  between 
and  amongst  all  and  every  his  and  her  children,  if  more  than  one,  who,  whe- 
ther sons  or  daughters,  should  attain  the  age  of  twenty-one  years,  share  and 
share  alike;  and  in  case  there  should  be  only  one  child  who  should  attain  21, 
then  the  whole  of  such  moiety  of  his  estate  unto  such  child :  and  in  case 
either  his  son  or  his  daughter  should  die  without  leaving  any  child  that 

should  live  to  attain  the  age  of  21  years,  he  directed  his  trustees  to 
[*646]    *stand  possessed  of  such  moiety  upon  the  same  trusts,  for  the  benefit 

of  the  other  of  his  son  or  daughter  and  his  *or  her  children,  as  were 
thereby  mentioned  and  declared  with  respect  to  the  moiety  thereby  given  to 
or  in  trust  for  him  or  her  and  his  or  her  children  :  and  in  case  both  his  son 
and  his  daughter  should  die  without  leaving  any  child  who  should  attain  the 
age  of  21  years,  then  he  declared  that  the  whole  of  the  residue  of  his  estate, 
and  the  stocks,  funds  or  securities  on  which  the  same  should  be  invested, 
should  be  payable  to  his  own  next  of  kin  living  at  the  time  of  such  event 
happening,  and  be  divisible  according  to  the  statute  made  for  the  distribution 
of  intestates'  estates ;  such  bequests  over,  however,  to  be  without  prejudice 
and  subject  to  the  interest  thereinbefore  given  to  any  wife  of  his  son,  Henry, 
or  any  husband  of  his  daughter,  Grace,  who  might  respectively  survive  them. 
The  testator  died  on  the  first  of  January,  1830,  leaving  Henry  StafiTell,  his 
only  son  and  heir  at  law,  and  Grace  Allen,  his  daughter  and  only  other  child, 
surviving  him  :  and,  upon  the  death  of  the  testator,  the  trustees  entered  into 
the  possession  of  his  real  estates ;  and,  after  paying  the  testator's  debts  and  the 
other  charges  payable  out  of  his  personal  estate,  they  invested  the  clear  sur- 
plus thereof  in  the  usual  securities ;  and,  in  exercise  of  the  discretion  entrus- 
ted to  them  by  the  will,  they  retained  the  real  estates  unsold,  and  received 
the  rents  and  profits  thereof,  and  the  dividends  and  interest  arising  from  the 
investment  of  the  surplus  of  the  personal  estate ;  and,  during  the  period  of 
five  years  from  the  death  of  the  testator,  they  accumulated  the  same  pur- 
suant to  the  directions  of  the  will ;  and,  at  the  end  of  such  period,  they 
divided  such  accumulations  between  Henry  Stafiell  and  Grace  Allen ;  and 
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they  received  and  accumulated  the  *rent8  of  the  real  estates,  and  the    [*647] 
dividends  and  interest  of  the  personal  estate  which  accrued  from  the 
time  of  the  aforesaid  division. 

On  the  3lst  of  May,  1837,  a  fiat  in  bankruptcy  was  issued  against  Henry 
Staffell,  under  which  he  was  declared  a  bankrupt,  and  the  plaintiffii,  Henry 
Godden,  and  James  Foster  Groom,  were  appointed  the  creditors'  and  official 
assignee  respectively  under  the  fiat. 

The  bill  was  filed  against  Henry  Staffell,  his  wife  and  children  and  the 
surviving  trustees  of  the  will ;  and,  after  stating  as  above,  it  alleged  that,  al- 
tliough  the  testator  had,  by  his  will,  directed  that,  in  the  event  of  Henry 
Stafiell  committing  any  act  whereby  the  interest,  dividends  or  accumulations 
to  which  he  should  be  entitled  for  life  under  the  will,  could  or  might,  if  the 
absolute  property  thereof  were  vested  in  him,  be  forfeited  unto  or  become 
vested  in  any  person  or  persons,  the  trustees  should,  thenceforth,  pay  and 
apply  the  interest,  dividends  and  accumulations  for  the  maintenance  and 
support  of  Henry  Staffell,  and  any  wife  or  child  he  might  have,  and  for  the 
education  of  such  issue  or  any  of  them,  as  they,  in  their  discretion,  should 
think  fit ;  the  plaintifis  were  advised  that  such  direction  was  in  itself  ineffec* 
Jtual  for  the  purpose  of  defeating  or  divesting  the  right  of  Henry  Staffell  and 
his  assigns  for  his  life,  under  the  previous  dispositions  of  the  will,  to  a  moiety 
of  the  rents,  interest  and  dividends  arising  from  the  real  and  personal  estate 
of  the  testator,  or,  if  it  was,  in  any  event,  effectual,  that  it  was  not  applicable 
to  the  claim  of  the  plaintiff  as  arising  under  the  bankruptcy  of  Henry 
Staffell :  and  that  the  plaintifis,  as  his  assignees,  were  entitled,  notwithstand- 
ing such  direction,  to  so  much  of  the  said  moiety  of  the  interest, 
dividends  and  accumulations  ^aforesaid  as  had  not  been  paid  to  Hen-  [*648] 
ry  Staffell,  previously  to  his  bankruptcy*,  and  to  a  moiety  of  the  rents, 
interest  and  dividends  subsequently  accruing ;  or,  if  such  division  should, 
for  any  reason,  be  considered  to  be,  to  any  extent^  effectual  as  against  the 
plaintiffs  as  such  assignees,  then  they  were  advised  that  they  were  entitled  to 
the  whole  of  Henry  Staffell's  moiety  of  the  rents,  interest,  dividends  and  ac- 
cumulations which  had  accrued  up  to  the  time  of  his  bankruptcy,  and  were 
entitled  to  some  part  of  his  moiety  of  the  rents,  interest,  dividends  and  accu- 
mulations which  bad  accrued  subsequently  to  his  bankruptcy,  and  which 
should  thereafter  accrue,  not  being  less  than  an  equal  portion  thereof,  with 
the  wife  and  children  of  Henry  Staffell ;  and  that  the  plaintiffs  were  also 
advised  that  the  direction  to  accumulate,  from  time  to  time,  the  rents,  inter- 
est and  dividends  for  periods  of  five  years,  was  not  binding  upon  Henry 
Staffell  previously  to  bis  bankruptcy,  and  was  not  then  binding  upon  the 
plaintiffs  as  his  assignees ;  and  that  the  whole,  or  such  proportion  as  the 
plaintiflb  might  be  entitled  to  of  Henry  Staffisll's  moiety  of  the  rents,  interest 
dividends  and  accumulations  which  had  already  accrued,  ought  to  be  paid  to 
the  plaintiffir  forthwith ;  and  such  moietyi  or  proportion  of  a  moiety  of  the 
future  rents,  interest  and  dividends,  ought  to  be  paid  to  them,  as  the  same 
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shonld  from  time  to  time  accrue  and  be  received  by  the  trustees :  but  thai 
the  trustees  refused  to  pay,  to  the  plaintiffs,  any  part  of  the  rents,  interest, 
dividends  and  accumulations  which  bad  accrued  sinoe  the  aforesaid  division : 
and  that  Henry  Staffeli  and  his  wife  and  children  insisted  that,  under  the 
trusts  declared,  by  the  will,  of  Hemry  Staffell's  moiety  of  the  rents,  interest, 
dividends  and  accnmulations,  in  the  event  of  his  coBsmitting  any  such 

act  as  before  mentioned,  they,  or  some  of  them,  were  entitled 
f*649]     *to  have  the  whole  of  such  moiety  of  the  rents,  interest,  divid^ids 

and  accnmulations,  from  the  time  of  the  aforesaid  division  thereof, . 
applied  for  their  maintenance,  support  and  education. 

The  bill  prayed  that  the  will  might  be  established ;  and  that  it  might  be 
declared  that  the  plaintiffs,  as  the  assignees  of  Henry  Staffeli,  were  entitled  to 
the  moiety  of  the  rents,  interest,  and  accumulations  arising  from  the  real  and 
personal  estates  of  the  testator,  which  Henry  Staffeli  would  have  been  entitled 
to  if  he  bad  not  become  a  bankrupt :  and  that  it  might  be  declared  that  the 
direction  contained  in  the  will  for  the  accumulation  of  the  said  rents,  interests 
and  dividends,  was  not  binding  upon  Henry  Staffeli  previously  to  his  bank- 
niptcy,  and  was  not  then  binding  upon  the  plaintiff  as  his  assignees :  and, 
if  it  should  hap])en  that  the  plaintiffs  were  not  entitled  to  the  whole  of  Henry 
Staffell's  moiety  of  the  rents,  interest,  dividends  and  accumulations   ac* 
erued  since  his  bankruptcy,  then  that  the  plaintiffs  might  be  declared  to  be 
entitled  to  the  whole  of  such  rents,  interests,  dividends  and  accumulations  as 
accrued  previously  to  such  bankruptcy,  aqd  to  some  part,  not  being  less 
than  an  equal  portion  with  H.  Staffell's  wife  and  children,  of  his  moiety  of 
the  rents,  interest,  dividends  and  accumulations  which  had  accrued  since 
such  a  bankrupcy,  and  of  the  rents,  interest  and  dividends  that  should  there- 
after accrue  during  the  life  of  Henry  Staffeli;  and  that  the  trustees  might  ac- 
count for  the  rents,  interest,  dividends  and  accumulations  which  had  accrued 
since  tlie  division  made  by  them  as  before  mentioned ;  and  might  pay,  to 
the  plaintiffs,  one  moiety  or  such  other  proportion  of  the  rents,  interest,  divi* 
dends  and  accumulations  as  they  might  appear  to  be  entitled  to  during 
[*650]    the  whole  or  any  part  or  parts  of  the  'period  elapsed  since  such  di* 
vision,  and  also  a  moiety  or  such  other  proportion  as  they  might 
happen  to  be  entitled  to,  of  the  future  rents,  interest  and  dividends  o{  the 
testator's  real  and  personal  estate. 

:  Mr.  G.  Richards  and  Mr.  Bactm^  for  the  plaintifl^ : — ^In  this  case  the 
provision  made  in  the  event  of  the  son's  assigning  his  moiety  of  the  interest, 
dividends  and  accumulations  of  the  trust  property,  or  doing  any  act  whereby 
the  same  might  become  vested  in  any  other  person,  is,  substantially,  fot  the 
con's  benefit :  and,  that  being  so,  the  assignees  under  his  bankruptcy,  are 
entitled  to  his  share  of  the  interest,  dividends  and  accumulations  which  have 
arisen  since  the  last  division  of  the  accumulations  took  place.  Pkipp9  y. 
Lord  Ennismwre.{a)    fn  that  case,  a  settlement  was  made  in  codaideratioii 

(a)  4  Raw.  131. 
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of  the  marriage  of  the  settlor ;  and,  by  a  separate  but  contemporaneous  deed 
made  between  the  same  parties,  it  was  agreed  that,  if  tlie  settlor  should  sell, 
mortgage  or  in  any  manner  encumber  the  lands  comprised  in  the  settlement 
or  do  or  attempt  to  do  any  act  whereby  those  lands  should  be  vested  in  any 
other  person,  the  trustees  should  receive  the  rents  and  apply  them,  in  such 
manner  as  tliey  should  think  proper,  for  the  maintenance  and  support  of  the 
settlor  or  his  wife  or  children :  and,  notwithstanding  the  marriage  consider- 
ation extended  to  that  deed,  the  court  held  it  to  be  void  against  subsequent 
encumbrancers. 

If,  however  the  court  should  be  of  opinion  that  the  assignees  are  not  enti- 
tled to  the  full  extent  which  we  have  contended  for,  it  is  impossible 
to  hold  that  they  *are  not  entitled  to  any  thing ;  as  the  son  is  one  of  (*661] 
the  objects  of  the  provision,  and  no  discretion  is  given  to  the  trustees, 
to  apply  his  moiety  of  the  interest,  &c.,  for  the  maintenance  and  support  of 
him,  or  of  his  wife,  or  of  his  children.  Therefore,  if  the  assignees  are  not 
entitled  to  the  whole  of  the  son's  moiety,  they  are  entitled  to  one-half  of  it,  at 
the  least ;  for  the  testator  places  the  son  in  one  class,  and  his  wife  and  chil- 
dren in  ano^r  class. 

We  submit  that  the  trust  for  accumulation  can  not  be  supported,  as  it  is 
repugnant  to  or  inconsistent  with  the  prior  trusts  of  the  will. 

Mr.  LiwcU  and  Mr.  Torriano^  for  Henry  Staffell  and  his  wife  and  child- 
ren : — We  submit  that  the  assignees  are  not  entitled  to  any  thing.  The 
testator's  son  has  committed  an  act  whereby  his  share  of  the  interest  and  ac- 
cumulations, if  the  absolute  property  thereof  had  been  vested  in  him,  would 
have  become  vested  in  some  other  persons :  and  the  consequence  is,  that  the 
trustees  are  to  apply  his  share  of  the  interest,  d&c.,  for  the  maintenance  and 
support  of  him,  his  wife  and  children,  as  the  trustees  may,  in  their  discretion 
think  fit.  It  would  be  singular  to  construe  this  clause,  so  as  to  vest  the  son's 
moiety  in  his  assignees,  when  it  was  clearly  intended  to  prevent  that  result. 
There  is  this  important  distinction  between  the  case  and  those  in  which  the 
propvty  of  a  bankrupt  has  been  held  to  be  ineffectually  protected  from  the 
effects  of  his  bankruptcy,  namely,  that,  in  those  cases,  the  property  was 
given  for  the  general  benefit  of  the  party ;  but,  here,  the  provision  in  the 
event  of  bankruptcy,  is  not  for  the  general  benefit  of  the  testator's 
son,  but  the  trustees  are  directed  to  apply  his  share  of  •the  interest,  [•652] 
A^c,  of  the  trust  fund,  for  the  maintenance  and  support  of  him  and 
any  wife  or  children  he  may  have,  and  for  the  education  of  such  issue,  or 
any  of  them,  as  the  trustees  may  in  their  discretion,  think  fit  How  is  the 
court  to  litnit  the  discretion  given  to  the  trustees  1  There  is  no  difference 
between  this  case  and  Twopeny  v.  Peyton^(a)  except  that  that  case  is 
stronger  in  favor  of  the  assignees  than  the  present  case  is ;  for,  there,  the 
bankrupt  was  the  sole  object  of  the  provision. 

(a)  Ante,  p  487 
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Mr.  Whiimarshj  jnn.,  appeared  for  the  Irostees  of  the  will. 

M '.  HiehardSj  in  reply,  said,  that  7\90p6fty  v.  Peyton  was  plainly 
tinguishable  from  the  present  case ;  as,  there,  tlie  party  for  whom  the  pro* 
vision  was  made  by  the  will,  had  become  bankrupt  at  th«  date  of  the  codicil ; 
and  that  circumstance  was  the  ground  of  the  decision* 

Thk  Yic£-Chancellor  : — This  is  a  case  quite  dui  gefmris.  It  has 
nothing  to  do  with  those  cases  in  which  it  has  been  held  that,  where  a  trader 
settles  his  own  estate  with  such  a  proviso^  as  has  been  introduced  into  this 
will,  with  respect  to  bankruptcy,  the  proviso  is  void  as  against  the  creditins : 
and,  therefore,  this  case  must  be  decided  upon  the  view  of  the  will  itself. 

Now  observe  how  the  will  is  framed.  The  testator  has  given,  first  of  all, 
his  real  estate  to  trustees,  in  trust  to  sell ;  and  the  proceeds  are  to  be  consid- 
ered as  part  of  his  personal  estate :  and  then  he  gives  the  following 
[*653J  directions  with  regard  to  the  disposition  of  his  personal  ^estate, 
namely,  that  the  trustees  are  to  pay  his  debts,  and  invest  the  residue 
in  the  parliamentary  stocks  or  funds  of  Great  Britain,  or  on  real  securities  at 
interest.  Then  he  gives :  "  the  interest,  dividends  and  annual  produce  of  one 
moiety  of  the  residue  of  my  estate,  unto  my  said  son  Henry  and  his  assigns, 
for  life ;  and,  subject  also  as  hereinafter  mentioned,  I  give  and  bequeath  the 
interest,  dividends  or  annual  produce  of  the  remaining  moiety  of  the  residue 
of  my  estate,  unto  my  daughter  Grace  Allen,  and  her  assigns,  during  her 
life."  Then  he  introduces  this  proviso;  *' provided  always,  and  my  ex* 
press  will  and  desire  is  that,  as  the  interest,  dividends,  and  proceeds  ci  the 
residue  of  my  estate,  and  the  rents  of  my  real  estate,  until  sold,  sliall  be  received 
by  my  said  executors  and  trustees,  the  same  shall,  after  deducting  and  paying 
thereout  the  costs  of  keeping  the  messuages,  buildings  and  premises  then  re- 
maining unsold  in  good  repair  and  insured  from  loss  by  fire  or  other  inciden- 
tal expenses,  be  laid  out  and  invested  again  as  they,  my  said  trustees,  in  their 
discretion,  shall  think  most  advantageous,  and  lie  accumulated  for  the  space 
of  five  years  from  the  day  of  my  decease ;  and,  at  the  expiration  of  that 
period,  I  direct  my  executors  and  trustees  for  the  time  being,  to  make  mfX  an 
account  of  nil  such  interest  and  dividends  and  the  acumulations  thereof,  and 
pay  one  moiety  of  such  interest,  dividends  and  accumulations  unto  my  said 
son,  Henry,  to  and  for  his  own  use  and  benefit ;  and  pay  the  remaining  or 
other  moiety  of  such  interest,  dividends  and  accumulations  unto  my  daughter, 
Grace  Allen,  to  and  for  her  own  use  and  benefit :  and  I  further  direct  that, 
after  such  division  of  the  said  interest  and  produce,  the  interest,  dividends 
and  annual  produce  of  the  said  residue  of  my  estate,  shall,  sulgect  to 
[*654]  the  deductions  ^aforesaid,  be  again  accumulated  for  five  years :  when 
a  like  division  shall  be  made  thereof  between  my  said  son  Henry  and 
daughter  Grace,  as  before  mentioned ;  and  such  accumulations  and  divisions 
shall  continue  to  be  made  at  the  expiration  of  every  five  years ;  it  being  my 
wish  and  desire  that  the  interest  and  produce  of  the  residue  of  my  estate^ 
should  only  be  divided  once  every  five  years,  until  the  respective  moieties 
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thereof  shall  become  divisible  amongst  my  grandchildren  as  hereinafter  men- 
tioned." I  have  looked  to  that  part  of  the  will  with  regard  to  the  gift  to  the 
children  of  Henry  and  Grace,  and  there,  all  intention  of  accumulation  disap- 
pears :  there  is  no  such  provision  with  respect  to  them  at  least  Now  it  was 
competent  to  the  testator  to  give  this  direction ;  and,  as  both  the  son  and  the 
daughter  were  affected  by  it,  I  do  not  conceive  that,  unless  they  had  both 
concurred  in  an  application  to  the  trustees  to  discontinue  the  accumulation, 
that  it  could  properly  be  discontinued.  It  is  not  a  direction  which  is  void. 
Whether,  in  case  a  bill  had  been  filed,  by  the  son  and  the  daughter,  against 
the  trustees,  for  the  pnrpose  of  having  the  question  determined,  the  court 
would  or  would  not  have  interfered,  is  a  different  consideration.  That  is  a 
matter  which  I  cannot  determine  now,  because  I  have  not  the  daughter  here ; 
but  in  my  opinion,  the  trust  is  unquestionably  good,  at  any  rate,  until  it  is 
put  an  end  to.  There  was  nothing  to  put  an  end  to  it.  The  accumulations 
were  paid  at  tlie  end  of  five  years,  and  were  then  allowed  to  continue ;  and 
it  is  too  much  to  say  that,  in  the  interval  between  the  first  accumulation  and 
the  second,  it  is  competent  for  one  only  of  the  parties  interested,  to  interfere 
with  the  accumulations  ;  and  my  opinion,  therefore,  is,  that  the  trust  for  ac- 
cumulation is  perfectly  good. 

The  principal  question,  however,  is :  what  is  the  effect  of  the     f *665] 
proviso? — [Mr.  Richards :  With  great  deference,  sir,  supposing  that 
the  clause  for  accumulation  is  good,  then  the  question  would  arise  whether 
the  accumulations  were  not  vested  in  the  son. J — Yes  ,*  I  am  coming  to  that  ; 
that  is  the  point.    Now  it  seems  to  me  that  the  accumulations  would,  by  the 
nature  of  the  trust,  go  on,  that  is  to  say  that,  nothing  having  occurred  to  put 
an  end  to  the  trust  after  the  end  of  the  first  five  years,  it  continued  in  force. 
Then  the  question  is,  what  is  the  effect  of  the  provision  with  respect  to 
the  son  doing  any  act :  "  whereby  the  same"  (that  is  the  acumulations)  "  or 
any  part  thereof,  could  or  might,  if  the  absolute  property  thereof  were  vested 
in  him,  my  said  son,  be  forfeited  unto  or  become  vested  in  any  person  or  per* 
sons."    It  is  clear  that  the  testator  there  considered  that  his  son  was  not  to 
be  considered,  under  his  will,  as  taking  the  absolute  interest.    I  mean  that, 
independent  of  the  words  which  follow,  which  attempt  to  give  the  son's  in- 
terest over,  the  testator  there  expresses  his  opinion  that  the  property  was,  by 
the  will,  so  given  as  that  the  son  did  not  take  an  absolute  interest  for  life. 
Then  the  will  proceeds  thus :  "  Then  and  in  any  of  the  said  cases,  upon 
trust  that  they,  my  said  trustees  or  trustee  for  the  time  being,  do  and  shall, 
thenceforth,  pay  and  apply  the  said  interest,  dividends  and  accumulations  for 
the  maintenance  and  support  of  my  said  son,  and  any  wife  and  child  or 
children  he  may  have,  and  for  the  education  of  such  issue  or  any  of  them,  as 
they,  my  said  trustees  for  the  time  being,  shall,  in  their  discretion  think  fit." 
Now  I  take  it  that  those  words :  ^  or  any  of  them,"  merely  apply  to  the 
words  :  "  such  issue :"  such  issue  meaning :  "  child  or  chidren."[J]    I  point 

[1]  At  to  tbe  eonitnictiott  of  the  word  •'  iMue,**  mo  Pul  t.  Colbw,^  Sim.  379,  S»77,  a.  1. 
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[*656J    that  *out  in  order  that  I  may  give  aa  express  opiDion  upon  the 
point,  that  this  fund,  if  it  be  giren  at  all,  is  given,  collectively  and 
not  distributively,  for  the  nudnteoance  and  support  of  the  son,  and  any  wife 
and  child  or  children  he  may  have.    The  word  or^  there,  is  merely  addressed 
to  children,  collectively,  as  the  sabatitutes  for  a  single  child.    It  is  not  a 
word  of  distribution  which  separates  the  son  from  the  wife,  or  the  wife  from 
the  child.    I  so  express  myself,  because,  according  to  my  apprehension,  this 
is  a  clause  in  which,  whatever  benefit  is  intended,  is  given,  c<4Iectively,  to 
the  son  and  the  wife  and  the  children  ;  and  it  appears  to  me  that  that  is  tlie 
grammatical  constmctioo,  for  the  reason  I  have  stated.[l]    Then  the  proper- 
ty is  given  :  '^  for  the  maintenance  and  support  of  my  said  son,  and  any  wife 
and  child  or  children"  (which  is  the  event  that  has  happened)  "  he  may 
have,  and  for  the  education  of  such  issue  or  any  o{  them,  as  they,  my  said 
trustees  for  the  time  being,  shall,  in  their  discretion,  think  fit."    Now  there  is 
nothing,  in  point  of  law,  to  invalidate  such  a  gifit,  that  I  am  aware  of.    It 
does  not  follow  that  anything  was,  of  necessity,  to  be  paid  ;  but  the  property 
was  to  be  applied ;  and  there  might  have  been  a  maintenance  of  the  son, 
and  of  the  wife  and  of  the  children,  without  their  receiving  any  money  at 
all.    For  instance,  the  trustees  might  take  a  house  for  their  lodging,  and  they 
might  give  directions,  to  tradesmen,  to  supply  the  son  and  the  wife  and  the 
children  with  all  that  was  necessary  for  maintenance :  and,  therefore,  my 
opinion  is  that  I  am  not  at  liberty  to  take  this  as  a  mere  gift  for  the  benefit 
of  the  son,  simply :  but  it  is  a  gift  for  his  benefit  in  the  shape  of  maintenance 
and  support  of  himself  jointly  with  his  wife  and  children.    And,  if  that  is 
the  true  construction  of  the  gift  in  question,  the  result  is  that  the 
[*6^7]     assignees  are  not  entitled  to  anything  :[2J  but  the  'consequence  is 
that,  if  the  trust  was  a  perfect  trust  for  accumulation  for  the  second 
period,  the  whole  of  the  accumulated  fund  will,  at  the  end  of  that  period,  be 
applicable  for  the  maintenance  and  support  of  the  son,  the  wife  and  the 
children  collectively,  and  the  assignees  have  no  interest  at  all.(a) 

Bill  dismissed  without  costs. 


Wilson  v,  Applegarth. 

184d  1 3l«t  Jsnaaiy. — New  Orden ;  ParliamanUry  aocoanto  and  inqnirict. 

A  bilf  was  iilod  for  payment  of  a  iegaey;  but  it  appeared,  from  the  an«wor»  that  the  plaintift 

did  not  correctly  answer  the  description  of  the  legatee,  contaiuod  in  the  will. 
The  court  refused  to  direct  a  preliminary  inquiry,  under  the  5th  order  of  the  9th  of  May,  1839. 

Mary  Eliza  Steel,  by  her  will  dated  in  October,  1S34,  bequeathed  her 
residuary  estate  in  trust  for  her  son  William  Steel;  provided  he  should  return 

(a)  See  Rippon  ▼.  N9rton,  3  Beav.  63  ;  and  P«jr«  ▼-  ^«y>  3  Bear.  30.    [Lard  r.  Bmnm,  3  Yo. 
6l  Coll.  C.  C.  98.] 

Tl)  Vide  9  Sun.  361,  n.  1. 

[3]  Vide  Or£en  v.  Sj>ieer,  1  Ru«s.  Sl  M.  396,  397,  a.  1.    Lear  v.  Ijeggetti  id,  690,  691,  n.  I. 
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to  England  within  five  years  from  her  death  ;  but  if  he  should  not  return 
within  that  time,  then  she  gave  to  her  cousins  Joseph  Wilson  and  Hannah 
Wilson,  a  son  and  daughter  of  John  Wilson  late  of  High  Lioaven  in  the 
north  riding  of  the  county  of  York,  deceased,  a  legacy  of  60/.  each. 

The  testatrix  died  in  October,  1834. 

In  August,  1840,  the  bill  was  filed,  for  payment  of  the  legacies,  by  two 
persons  named  Joseph  Wilson  and  Hannah  Wilson,  alleging  that  they  were 
the  son  and  daughter  of  Joseph  Wilson,  in  the  bill  by  mistake,  called  John 
Wilson  ;  and  that  the  said  Joseph  Wilson  was  late  of  High  Leaven  in  the 
north  riding  of  Yorkshire ;  and  that  the  plaintififs  were  the  testatrix's 
*cousins;  and  that  William  Steel,  the  testatrix's  son,  was  not  in  [*658] 
England  at  the  date  of  the  will  or  at  the  testatrix's  death,  and  had 
never  since  returned  to  England,  but  had,  in  fact  died  abroad  in  the  testatrix's 
lifetime. 

The  answer  of  the  defendant,  who  was  the  executor  of  the  will,  stated  that 
the  defendant  had  been  informed  and  believed  that  John  Wilson  and  Joseph 
Wilson,  who  were  brothers,  formerly  resided  at  High  Leaven ;  that  John 
Wilson  married  Elizabeth  Thirkill,  a  first  cousin  of  the  testatrix,  and  left 
High  Leaven  many  years  ago,  and,  afterwards,  emigrated  to  America,  and 
that,  upon  the  death  of  his  wife,  he  married  again  and  had  a  numerous 
family ;  and  that  Joseph  Wilson  married  Mary  Steel,  and  the  sister  of  Wil- 
liam Steel,  the  testatrix's  late  husband ;  but  otherwise  Joseph  Wilson  and 
his  wife  were,  neither  of  them,  related  to  the  testatrix  ;  and  that  the  defend- 
ant believed  that  the  plaintififs  were  the  children  of  the  said  Joseph  Wilson. 

Mr.  Cole,  for  the  plaintififs,  now  moved,  under  the  third  order  of  the  9th 
of  May,  1839,[1]  that  it  might  be  referred  to  the  Master,  to  inquire  and  state 
whether  William  Steel,  the  testatrix's  son  named  in  her  will,  returned  to 
to  England  within  five  years  from  the  testatrix's  death. 

Mr.  G.  Richards,  for  the  defendant. 

The  Vice-Chancellor  refused  the  motion  on  the  ground  that  the  plaintififs 
title  to  the  legacies,  was  not  sufficiently  admitted  byjthe  answer.[2] 

[1]  Vide  1  Beav.  xi. 

[2)  Aa  to  inqairy  to  aaeertain  identity  of  legatee,  see  Dtnyer  ▼.  Druce,  Taml.  37.    Heming  y. 
Whitmm,  3  Sim.  501. 
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TO    THE    PRINCIPAL   MATTERS. 


ACCOUNTS. 
See  Administrator,  3. — Infant,  I,  3. 

ACCOUNTS  AND   INQUIRIES. 

See  Preliminary  Accounts  and  Inquiries. 

ACCUMULATION. 
See  Construction,  15. 

ACT  OF  BANKRUPTCY. 

On  the  9th  of  May,  )63l,  M.  being  a  partner 
with  R.  in  a  linen  manufactory,  sold  and  as- 
mgaed  bis  share  in  the  partnership  to  L. :  but 
being  apprehensive  that  the  transaction,  if 
made  public,  would  cause  a  run  on  certain 
banks  in  which  he  was  engaged,  and  might 
prevent  his  being  re>elected  for  the  borough  of 
A  ,  which  he  then  represented,  the  dissolution 
of  the  partnership  between  him  and  R.,  and 
the  formation  of  the  new  partnership  between 
R.  and  L.  was  at  M.'s  request,  not  announced 
in  the  Gaxette  or  otherwise  made  public,  until 
the  3d  of  January,  1833.  On  the  3d  of  that 
month,  M.  stopped  payment,  and,  on  the  S6th, 
a  fiat  issued,  on  a  debt  incurred  in  1630,  under 
which  he  was  found  a  bankrupt.  On  the  11th 
of  July,  1831,  M.  being  indebted  on  bond,  to 
the  trustees  of  his  son*s  marriage  settlement, 
assigned,  at  his  son*s  request,  a  house  ^ nd  fur- 
niture, to  the  trustees,  as  a  security  for  the 
bond  debt  At  the  time  of  the  assignment, 
M.  was  in  some  pecuniary  difficulties  arising 
from  the  failure  of  stock  transactions  and 
other  speculations  in  which  he  had  been  en- 
gaged. Held  that,  under  all  circumstances  of 
the  case,  the  aasirnment  was  not  a  fraudulent 
conveyance  by  M.,  with  intent  to  defeat  or  de- 
lay his  creditors,  and,  therefore,  not  an  act  of 
bankruptcy ;  and  that,  at  all  events,  his  share 
in  the  Unen  business,  was  not  iu  his  order  and 
disposition  at  the  time  of  the  assignment, 
Bannatyne  v.  Leader,  350 

ACTION. 
See  Trial. 

ADMINISTRATION. 
See  Hbou— IifrANT,  1,  3<— Pastibi,  3. 


ADMINISTRATOR. 

1.  A.  died  intestate,  having  6siis  m9iMlm  in  two 
dioceses,  and  B.  to(.k  out  a  prerogative  ad- 
ministration to  him.  One  of  A.*s  next  of  kin 
afterwards  died  intestate,  and  C.  took  oat  ad- 
ministration to  him,  in  the  diocese  of  P.  Held* 
on  demurrer,  that  a  bill,  by  C.  against  B.,  re- 
lating to  A.'s  estate,  was  sustainiSde ;  an  it  did 
not  appear  that  B.  was  not  residing  witbin  the 
diocese  of  P.    Beadles  v.  Bureh,  333 

3.  A  bill  was  filed,  by  a  residnary  legatee  against 
A.  and  B.,  the  administrators  of  the  deceased's 
effects,  for  an  account  of  the  asaetii  reeerved 
by  them.  A.  died  without  having  appeared  to 
the  bill :  and  C.  obtained  letters  of  ludministra- 
tion  of  his  goods,  limited  for  the  purpose  only 
to  attend,  supply,  substantiate  and  confirm  the 
proceedings  in  the  suit,  until  a  final  decree 
should  be  made  and  executed;  and  C.  was 
brought  before  the  court,  by  a  supplemental 
bill.  Held  that,  owing  to  the  limited  nature  of 
those  letters  of  administration,  an  account  of 
A.'s  receipts  could  not  be  taken  ;  but  that  a 
general  administrator  to  A.  must  be  brought  be- 
fore the  court.    Cleugh  v.  Dixoti,  564 

3.  Pending  a  litigation  in  a  Spanish  court,  as  to 
which  of  two  testamentary  papers  ,of  a  de- 
ceased Spaniard,  ought  to  be  established,  the 
plaintiff*,  who  was  resident  in  Spain,  was  ap- 
pointed by  the  Spanish  court,  the  judicial  ad- 
ministrator of  the  deceased*s  good*;  and  the 
plaintiff',  under  the  authority  of  that  coort,  af- 
terwards appointed  the  defendant  to  be  his  at- 
torney to  recover  and  receive  10,0001.  duo  to 
the  deceased's  estate  from  C.  &  Co.,  of  Lon- 
don. The  defendant,  after  litigation,  in  the 
Prerogative  Court  of  Canterbury,  with  one  of 
the  parties  to  the  Spanish  suit,  obtained  letters 
of  administration  to  the  deceased  to  be  granted 
to  him  as  the  plaintiff's  attorney,  limited  to 
receive  the  10,000t  vntU  the  plaintif  ekouU 
obtain  adminUtration  to  the  deceased.  Tha 
defendant  afterwards  received  the  10,0002. 
Held  that  he  might  safely  pay  it  oyer  to  tb« 
plaintiff',  although  he  had  not  obtained  adminia« 
tration  to  the  deceased.    De  la  Viesem  t.  JLiii- 

See  Hsn  ax9  ADWHimATot. 
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ADVANCING  CAUSE. 

1.  Co0t«  of  an  opposed  appUcaiion  to  advance  a 
caoae,  directed  to  be  coete  in  the  caaee  upon 
the  application  beiagr  granted.  Carthew  v. 
Barclay^  273 

See  2. 
3.  The  coete  of  a  motion  to  advance  a  cause  un- 
der the  4th  order  of  May,  1839,  ordered  to  be 
paid  by  the  plaintiC      Browne  v.  Loekhart, 

420 

AFFIDAVITS. 

1.  Where  a  motion  to  dissolve  ah  injunction  is 
ordered  to  stand  over  at  the  plaintiff's  request, 
affidavits  fiied  alter  10  o'clock  of  the  day  for 
which  the  notice  was  given,  cannot  be  read 
when  the  motion  is  made.     Anonymoue,      50 

9.  Plaintiff  obtained  an  ex  parte  injunction. 
Defendant  filed  his  answer,  and  served  a  no- 
tice of  motion  to  dissolve  the  injunction.  Ex- 
ceptions were  taken  to  the  answer;  to  which 
the  defendant  submitted,  and  then  filed  a  fur- 
ther answer.  Between  the  filing  of  the  ex- 
ceptions and  the  putting  in  of  the  further  an- 
swer, the  plaintiff  filed  affidavits  in  support  of 
the  injunction.  The  defendant  then  moved  to 
dioBolve  on  the  notice  served  prior  to  putting  in 
bis  further  answer.  Held  that  the  affidavits  so 
filed  by  the  plaintiff  naigbt  be  read  on  the 
t^paring  of  the  motion.      Smith  v.   Cleaeby, 

3.  Special  injunction  dissolved  with  costs,  office 
copies  of  the  affidavits  in  support  of  it,  not 
having  been  obtained,  when  It  was  moved  for. 
Jaekmm  v.  Cauidy,  326 

AGENT. 
See  Clkkk  in  Court. 

AGREEMENT. 

1.  A  deed  dated  m  1827  and  made  between  J. 
Pitt,  of  the  one  part,  and  the  other  persons 
who  had  executed  the  deed,  of  the  other  part, 
recited  that  Pitt,  being  seised  in  fee  of  the 
lands  delineated  in  the  plan  thereto  annexed 
(being  Pittville)  and  having  it  in  contempla- 
tion to  establish  a  spa  at  or  near  the  north  end 
of  the  lands,  and  to  erect  a  pump-room  at  or 
near  the  spot  marked  on  the  plan,  and  to  lay 
out  the  rest  of  the  lands  for  buildings,  pleasure 
grounds,  roads,  &c.,  had  caused  the  plan  to  be 
orawn  whereby  the  mode  in  which  the  lands 
were  intended  to  be  laid  out  and  the  purposes 
for  which  they  were  intended  to  be  converted 
and  used,  were  described,  in  order  that  the 
beauty  and  regularity  of  the  whole  of  the  de- 
sign might  be,  for  ever  thereafter,  preserved, 
subject  only  to  such  alterations  as  should  be 
made  or  approved  of  by  Pitt,  his  heirs  or  as- 
signs, and  as  should  not  destroy  the  general 
beauty  of  the  same  design,  and  that  each  of 
the  other  parties  to  the  deed  had  purchased  or 
agreed  to  purchase  one  or  more  of  the  pieces  of 
land  described,  in  the  plan,  as  set  out  for 
building.  The  deed  then  contained  covenants, 
by  Pitt,  his  hein  and  asngns,  to  complete  the 
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pleasure  grounds,  roads,  &c ,  and  to  keep  them 
in  repair,  and  other  covenants  prescribing  the 
manner  in  which  the  pleasure  grounds,  roadSf 
«&c.,  should  be  enjoyed  and  used  by  the  occu* 
piers  of  the  houses  to  be  erected  on  the  build- 
ing ground,  and  that  Pitt,  his  heirs  or  assignsi 
would  on  every  agreement  which  should  be 
entered  into,  by  him  or  them,  for  the  sale  of 
any  part,  of  the  building  ground,  require  the 
purchaser  to  covenant  with  him,  his  heirs  and 
assigns,  not  to  erect  any  messuage,  on  any 
part  of  the  ground,  which  might  lessen,  in  va- 
lue, any  other  of  the  messuages  erected  or  to 
be  erected  at  Pittville.  In  1833  Pitt  agreed  to 
sell  lots  2,  3,  4  and  5,  of  the  building  ground, 
to  Stokes;  and  Stokes  agreed  with  him  to 
erect  three  houses  on  those  lots,  and  that  each 
house  should  stand  back  twenty-five  feet  from 
the  western  boundary  of  the  lots,  and  that 
Stokes,  his  heirs  or  assigns,  would  not  do  or 
suffer  to  be  done  on  the  lots  or  in  any  building 
to  be  erected  thereon,  any  act,  deed,  dec., 
which  might  be  deemed  a  nuisance,  injury  or 
annoyance,  or  which  might  lessen  in  value  any 
adjoining  or  neighboring  lands  or  property,  or 
any  houses  to  be  erected  thereon.  Stokes 
built  two  houses  on  lots  2  and  3,  and  in  1633 
Pitt  conveyed  those  lots  to  him,  and  Stokes  for 
himself,  his  heirs  and  assigns,  entered  into  a 
covenant  with  Pitt,  his  heirs  and  assigns,  with 
respect  to  those  lots  and  the  houses  thereon, 
similar  to  the  last  mentioned  stipulation  in  the 
agreement.  Stokes  subsequently  gave  up  lots 
4  and  5  to  Pitt,  and  abandoned  his  agreement 
as  to  them,  and  then  sold  his  house  on  lot  3  to 
the  plaintiff  Pitt  afterwards  agreed  to  selljots 
4  and  5  to  Creed.  The  agreement  stipulated 
that  the  house  to  be  erected  on  those  lots 
should  stand  back  ten  feet  at  the  least  from 
the  western  boundary  thereof,  and  it  contained 
a  stipulation  for  protecting  the  adjoining  pro- 

gsrty  from  injury,  ^.,  similar  to  that  in 
tokes'  agreement.  Both  Stokes  and  Creed 
executed  the  deed  of  1827.  Creed  began  to 
build  a  house  on  his  lots  thirteen  feet  distant 
from  the  west  boundary,  which  was  twelve 
feet  in  advance  of  the  plaintiff's  house,  and 
which  the  plaintiff  alleged  would  be  a  nuisance 
or  annoyance  to  him,  and  would  lessen  the  va- 
lue of  his  house,  and  consequently  would  be  a 
violation  of  the  covenants  in  the  deed  of  1837, 
and  of  the  agreement  of  1833.  Held  that  the 
plan  annexed  to  the  deed  of  1827  was  merely 
a  ffeneral  plan,  and  was  not  intended  to  be 
strictly  adhered  to,  but  its  details  might  be 
varied  by  Pitt,  and,  with  his  sanction,  by  the 
purchasen  from  him;  and  that  the  plaintiff 
was  not  entitled  to  avail  himself,  as  against 
either  Creed  or  Pitt,  of  the  covenants  of  1627, 
or  of  the  agreement  of  1833,  for  the  purpose 
of  preventing  the  completion  of  Creed's  house 
in  the  manner  intended,  or  the  performance  by 
Pitt  of  the  agreement  with  Creed.  Sekreiber 
T.  Creed,  9 

2.  By  a  eontraet  for  the  sale  of  an  estate,  it  was 
agreed  that  the  purchase  should  be  completed 
on  a  certain  day,  but  that  all  rent  to  accrue  in 
the  interim  should  belong  to  the  vendor,  his 
heirs,  executors,    and    administraton.      The 


662 


INDEX. 


▼endor  died  inteatate  before  the  day  appointed 
for  eompletingr  the  pmcfaaae.  Held,  that  rent 
acemed  between  that  day  and  the  vendor's 
death,  belongred  to  hb  heir.  Shadforth  v. 
Temple,  184 

^ee  Aaticlbs  op  Skparation.— Consthuction,  8. 

ALIEN. 

If  an  alien  resident  abroad,  coropoeee  a  work 
there,  hot  pnbltahea  K  first  in  this  country,  he 
is  entitled  to  the  protection  of  the  laws  of  this 
country  relating  to  copyright :  wembU.  Bent- 
Uyr.Foeter,  329 

ALIENATION, 
See  BAHKuvrr,  2. 

AMENDMENT. 

1.  Where  an  order  to  amend  may  be  made»  by 
the  Master,  as  against  some  of  the  defendants, 
but  must  be  ma<ie,  by  the  court,  as  against  one 
of  them,  the  plaintiff  may  obtain  the  order, 
from  the  coart,  at  against  all  the  defendants. 
Maehitt  ▼.  Palmer,  241 

9.  A  bill  was  filed  for  a  foreclosure  of  a  mort- 

Sige  and  for  a  transfer  of  a  sum  of  stock, 
n  the  answer  being  filed,  disclosures  were 
made  which  rendered  it  advisable  to  amrnd 
the  bill,  by  striking  out  all  that  related  to  the 
mortgage ;  and,  Uiereby,  nearly  one  half  of 
the  bill  and  answer,  was  rendered  useless. 
The  court,  however,  refused  lo  order,  on  mo- 
tion, the  plaintiff  to  pay  the  defendant's  costs 
occasioned  by  the  amendment ;  as  it  appeared 
that  the  amendment  was  made  under  the  ad- 
vice of  counsel,  and  not  for  the  purpose  of 
vexation  or  oppression.  Monck  v.  The  Earl 
ef  Tankerville,  284 

ANNUITY. 

1.  Testator,  by  his  will,  bequeathed  sums  to  his 
lour  sons  absolutely,  and  other  sums  to  his  four 
daughters  for  their  lives,  with  remainder  to 
their  children.      One   of  his  sons  afterwards 

'  died ;  and  the  testator  thereupon  made  a  codi- 
cil as  follows  :  "  In  consequence  of  the  death 
of  my  son,  J.  T.,  I  have  opened  my  will,  and 
now  wish  to  bequeath  to  my  wife,  600Z.  a  year ; 
to  my  three  sons,  2000/.  each ;  to  four  daugh- 
te»,  300/.  a  year  each  ;  and,  at  the  death  of 
my  wife,  the  600/.  a  year  to  be  equally  divided 
amongst  my  four  daughters.  This  memoran- 
dum will,  I  hope,  be  attended  to  in  case  of 
death  before  I  make  the  legal  alteration  in 
my  will.'*  Held  that  the  gifts  by  the  codicil, 
were  in  addition  to  those  1^  the  will ;  and  that 
the  annual  sums  given  by  the  codicil,  were 
perpetual,  and  not  mere  life  annuities.  Twee^ 
dale  V.  TtoeedaU,    [See  2.]  453 

ft:  Testator  bequeathed  to  his  wife,  600/.  per  an- 
num for  her  life,  and,  after  her  death,  the  said 
annuity  to  be  Mually  divided  between  A.,  B., 
C ,  D.,  E.  and  F.,  or  the  survivors  or  survivor : 
and  he  bequeathed  to  the  same  six  persons 
100/.  per  annum  each,  during  their  lives,  with 
power  to  leave  their  annuities,  at  their  deaths, 
to  any  persons  they  might  many,  or  any 
ohildrea  they  might  leave ;    but  in  case  of 


either  of  them  dying  without  exercising  such 
power,  then  to  tiM  survivors  or  survivor. 
Held,  by  the  Vice-Chanoellor,  that  the  above 
bequests  in  favor  of  A.,  B.,  C,  D.,  E.,  and 
F.,  passed  the  capital  of  the  funds  producing 
the  annuities;  but  the  Lord  Chancellor  ve- 
versed  His  Honor's  decision.  Blewitt  v.  Jto- 
berte,  491 

3.  Testator,  after  recKin^^  that  the  income  of  him 
wife,  in  case  she  survived  him,  would  consist » 
in  part,  of  the  rent  of  a  leasehold  estate, 
which  he  had  settled  on  her,  directed  his  trus- 
tees, in  case  the  lease  should  expire  in  her  life- 
time, to  pay  to  her,  out  of  the  dividends  and 
interest  arising  from  a  sufficient  part  of  his 
personal  estate,  at  their  discretion,  so  much 
per  annum  as  would  be  an  equivalent  for  the 
rent  lost  thereby ;  and  he  gave  his  residuary 
personal  estate  to  the  trustees,  in  trust  to  in- 
vest it  in  the  usual  securities,  and  to  accumu- 
late the  income  until  the  lease  should  expire  in 
his  wife's  lifetime,  and  then,  during  the  re- 
mainder of  her  life,  to  pay  her  the  income  of 
the  accumulated  fund,  and,  after  her  death,  to 
stand  possessed  of  the  capital  for  his  grand- 
children. The  lease  expired  in  the  wifA  life- 
time ;  but  the  income  of  the  residuary  fund 
was  not  equivalent  to  the  rent  lost.  Held 
that  the  wife  was  entitled  to  have  the  defiei- 
ancy  of  her  income  made  good  out  of  the  ca- 
pital of  the  residuary  fund.    Boyd  v.  Buckle, 

ses 

ANSWER. 
See  DiSMissix,  !2. 

ANSWER  TO  A  BILL  OF  REVIVOR. 

After  the  defendants  had  answered  the  bill,  one 
of  the  plaintifi  died  ;  upon  which  a  bill  of  revi- 
vor was  filed,  praying  that  the  defendants 
might  answer  it.  The  defendants,  in  their  an- 
swer, admitted  the  right  to  revive,  and  stated 
that,  bince  answering  the  original  bill,  they  had 
become  bankrupt,  and  obtained  their  certifi- 
cates. Held  that  those  statements  were  not 
impertinent.    Langley  v.  Fisher,  345 

APPOINTMENT. 

A  testator  directed  that  in  case  of  one  of  his 
daughters  having  no  child,  his  trustees  should 
stand  possessed  of  a  sum  of  3000/L  and  the 
stock  upon  which  it  should  be  invested,  inclu- 
ding the  accumulations  of  the  suiplus  divi- 
dends which  should  not  have  been  applied,  in 
manner  in  the  will  mentioned,  during  the 
daughter's  minority,  upon  such  trusts  as  the 
daughter  should  by  will  appoint ;  and  in  de- 
fault of  appointment,  or  in  case  of  appoint- 
ment as  to  such  parts  of  the  3000/.  as  should 
not  be  effectually  comprised  therein,  or  where- 
of the  trusts  to  be  thereby  limited  should 
either  never  take  efiect,  or  should  determinct 
upon  the  trusts  by  his  will  declared  of  his  own 
residuary  estate.  The  daughter  having  no 
child,  by  her  will,  after  reciting  that  the  3000/. 
and  the  accumulated  dividends  had  been 
blended,  with  funds  to  which  she  was  abso- 
lutely entitled,  in  a  sum  of  6700/.  consols 
standing  in  the  names  of  trustees,  proceededt 
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in  express  execnUon  of  the  power,  to  direct 
that  the  30002.,  and  the  stock  upon  which  that 
■am  or  the  surplus  dividends  should  have  been 
invested,  should  be  transferred  to  certain  trus- 
tees named  in  her  will,  upon  trust,  as  to  37002. 
consols,  for  her  mother,  and  as  to  250/.  consols 
for  another  person,  and,  as  to  the  residue,  upon 
the  trusts  after  declared  of  her  residuary  es- 
tate. She  then  proceeded  to  ^rive  what  she 
described  as  "  all  the  residue  of  my  stock  in 
the  public  funds,  and  all  my  moneys  and  secu- 
rities for  money,  and  all  the  residue  of  my  es- 
tate and  effects,"  to  the  same  trustees,  upon 
trust  to  convert,  and  to  invest  in  the  funds 
such  part  as  should  not  already  be  so  invested, 
and  to  stand  possessed  of  all  such  funds,  and 
also  of  the  residue  of  the  said  trust  funds 
which  should  remain  after  payinj^  and  satisfy- 
ingr  the  several  legacies  of  stock  before  direct- 
ed to  be  paid  or  transferred  thereout  to  her  mo- 
ther and  the  other  person  referred  to,  upon 
certain  trusts  which  she  proceeded  to  declare. 
The  mother  died  in  the  daughter's  lifetime. 
Held  that  the  27002.  consols  was  not  well  ap- 
pointed, and  that  it  was  subject  to  the  trusts 
declared,  by  the  testator,  of  bis  residuary  es- 
tate.    Etuum  V.  AppUford,  274 

APPORTIONMENT. 

See    Dividends. 

ARTICLES  OF  SEPARATION. 

By  articles  of  separation,  the  husband  covenant- 
ed with  his  wife's  trustee,  to  secure  an  annui- 
ty of  10002.  on  her,  on  or  before  a  certain  day ; 
and  the  trustee  covenanted  with  the  husband, 
that,  on  the  annuity  being  secured,  he  would 
enter  into  a  covenant  to  indemnify  the  hus- 
band against  the  wife's  debts.  Meld  that  the 
latter  covenant,  though  conditional,  was  suffi- 
cient to  support  the  articles.  Welletley  v. 
WelleeUy,  256 

See  HusBAWD  and  Wife,  1,  2,  3. 

ASSETS. 
See   Hkir,  1,  2. — Infant,  1,  2. — Marshallinq 

OF  Assets. 


ASSIGNABLE  INTEREST. 

The  Commissioners  of  Customs,  by  the  direction 
of  the  Lords  of  the  Treasury,  granted  to  A., 
as  a  compensation  for  the  loss  of  an  office 
which  he  had  held  in  the  custom-house,  5002. 
a  year,  payable  quarterly  by  the  Receiver  Ge- 
neral of  Customs.  A.  assigned  the  allowance 
to  B.  for  a  valuable  consideration,  and,  subse- 
quently took  the  benefit  of  the  insolvent  deb- 
tors' act.  The  court,  in  a  suit  by  B.  against 
A.  and  the  assignees  of  his  estate,  but  to 
which  neither  the  Lords  of  the  Treasury  nor 
the  Commissioners  of  Customs,  were  parties, 
restrained  the  Receiver  General  from  paying 
over  to  the  defendants,  moneys  in  his  hands  on 
account  of  the  arrears  of  the  allowance,  un- 
less the  Lords  of  the  Treasury,  or  the  Commis- 
sionere  of  Customs,  should  order  the  contrary. 
Sem'tlff  that  such  compensation  allowance, 
though    revocable    at    the    pleasure    of    the 


Government,  b  assignable.    TunsiaU  v.  Booth- 
by,  542 

BANKRUPT. 

1.  Testatrix  bequeathed  a  share  of  her  residoe  in 
trust  for  her  nephew  for  life.  By  a  codicil,  af- 
ter reciting  that  her  nephew  had  become  a 
bankrupt  and  insane,  she  directed  the  trustees 
to  apply,  during  his  life,  the  whole  or  such  part 
of  the  interest  of  the  fund,  at  such  times,  in 
such  proportions,  and  in  such  manner,  for  the 
maintenance  and  support  of  her  nephew, 
and  for  no  other  purpose  whatsoever,  as  they, 
in  their  discretion,  should  think  most  expedient. 
Held  that  the  nephew's  assignees  were  not  en- 
titled to  any  portion  of  the  provisien  made  for 
him.     Twopeny  v.  Peyton,  487 

2.  Testator  bequeathed  his  residuary  estate  to 
trustees,  and,  after  making  a  provision  out  of 
it,  for  the  benefit  of  his  son,  for  his  life,  and, 
after  the  son's  death,  for  his  wife  and  children, 
directed  that,  if  his  son  should  assign  or  charge 
the  interest  to  which  he  was  entitled  for  life,  or 
attempt  or  agree  so  to  do,  or  commit  any  act 
whereby  the  same,  or  any  part  thereof,  might, 
if  the  absolute  property  thereof  were  vested  in 
him  be  forfeited  to  or  become  vested  in  any 
person  or  persons,  then  the  trustees  should  pay 
and  apply  the  said  interest  for  the  maintenanco 
and  support  of  his  son,  and  any  wife  and  child 
or  children  he  might  have,  and  for  the  educa- 
tion of  such  issue,  as  the  trustees  should,  in 
their  discretion,  think  fit  Some  years  after 
the  testator's  death,  the  son  became  bankrupt. 
Held  that  the  trust  for  the  benefit  of  the  son, 
his  wife  and  children,  was  valid,  and  that  the 
assignees  were  not  entitled  to  any  part  of  the 
provision.     Oodden  v.  Crowhuret,  642 

See  Act  of  BANsaupTcr. 

BEDFORD  LEVEL  ACT. 

By  the  Bedford  level  act,  it  was  enacted,  that  all 
conveyances  by  indenture,  of  the  95,0U0  acres 
allotted  to  the  then   Earl  of  Bedford,  or  any 
part  thereof,  entered  with  the  registrar  of  the 
level,  should  be  of  equal  force  to  convey  the 
freehold  and  inheritance  thereof,  as  if  the  same 
were  for  valuable  considerations,  enrolled,  with- 
in six  months,  in  one  of  the  King's  courts  of 
record   at   Westminister,   and    that  no  lease, 
grant,  or  conveyance  of,  or  charge  out  of  or 
upon  the  95,000  acres,  or  any  part  thereof,  ex- 
cept leases  for  seven  yean  or  under  in  posses- 
sion, should  be  of  force  but  from  the  time  it 
should  be  entered  with  the  registiar.     Convey- 
ances  were  afterwards  made   of  part  of  the 
95,000  acres,  bat  were  not  registered.     Held 
that  those  conveyances  were  nevertheless  va- 
lid  for  all   purposes,  except   for  entitling  the 
grantees  to  the  privileges  conferred  by  the  act 
on  the  owners  of  lands  within  the  level,  and 
for  the  other  purposes  of  the  act     WillU  v. 
Brown,  jg? 

BIDDINGS. 

E.  B.,  one  of  several  defendants,  having  pur- 
chased an  estate  sold  under  the  decree,  for 
8 10/.,  without  having  obtained  leave  to  bid  ; 
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anntber  defendsnt  moved  tliat  the  estate'might 
be  eirein  pat  np  to  rale  at  81 02.,  and  if  it 
•hoald  feteh  more,  that  the  rale  to  E  B.  migrht 
be  8tft  aeide,  and  that  he  nii^ht  pay  the  ez- 
peneee  of  the  re-rale  and  the  coe>ta  of  the  mo- 
tion. The  court  refused  the  application,  but 
withoat  coete.     Elwortky  v.  Billing,  96 

BILL  OF  REVIVOR. 
See  AmewKR  to  Biix  of  Rxvitor. 

CERTIFICATE. 
See  Scandal  and  Impkrtincnce. 

CERTIORARL 

1.  A  certiorari  iasued  out  of  the  Court  of  Chan- 
cery on  an  order  made  by  a  judge  at  common 
law  ie  irregular.     Worthington  v.  Remnant, 

558 

S.  The  Court  of  Chancery  has  inued  a  certiorari 

to  the  Court  of  Common  Pleas  at  Lancaster. 

lb. 

CHARGE  OF  DEBTS. 

Testator  expressed  an  intention  to  dispora  of  all 
his  worldly  eflbots,  and  directed  all  his  just 
debts  and  funeral  expenses,  to  be  fully  dis- 
chaiged  by  bis  executor  thereinafter  named  : 
and,  after  giving  raveral  legacies,  he  devised 
all  his  copyhold  lands,  to  his  son  John,  and 
left  all  the  rest  and  residue  of  his  estate  and 
effects,  unto  and  to  the  use  of  his  son  John, 
whom  he  thereby  appointed  sole  executor  and 
residuary  legatee.  Held  that,  taking  the 
whole  of  the  will  together,  the  words  were 
sufficient  to  pass  the  fee  in  the  copyholds,  and 
to  charge  them  with  the  testator^  debts. 
Dover  t.  Gregory ,  393 

CHARGING  ORDER. 

See  Construction,  3. 

CHARITY. 

1.  Where  two  classes  of  penons  claim,  adverse- 
ly to  each  other,  the  right  of  administering 
the  funds  of  a  charity,  the  court  will  not  de- 
cide the  question,  on  a  petition  presented  un- 
der 52  Geo.  3,  c  101.  In  re  Weet  Retford 
Church  Lande,  101 

9.  The  court  has  no  jurisdiction  to  make  an  or- 
der on  a  petition  presented  under  52  Geo.  3,  c. 
101,  for  transferring  the  funds  of  a  dispensary 
to  a  hcspital,  and  amalgamating  the  two  in- 
stitutions.   In  re  Reading  Diapeneary,      118 

CLERK  IN  COURT. 

A  defendant's  clerk  in  court  is  not  his  agent  for 
the  purpose  of  receiving  notice  of  an  iniunc- 
tion  granted  in  the  cause.     Qooeeman  v.  Vann, 

517 


COMMISSION   TO   EXAMINE   WIT- 
NESSES  ABROAD. 

If  a  demurrer  to  a  bill  praying  relief,  and  a  com- 
mission to  examine  witnesses  abroad,  is  good 


as  to  the  relief,  it  is  good  at  to  the  eommsMSoii. 
Morrie  v.  Morgan,  341 

COMPENSATION  ALLOWANCE. 


The  Commissioners  of  Cnatoms,  by  the  directioa 
of  the  Lords  of  the  Treasury,  granted  to  A., 
as  a  compensation  for  the  loss  of  an  ofliee 
which  he  had  held  in  the  custom-bouse  5001. 
a  year,  payable  quarterly  by  the  Receiver  Ge- 
neral of  Customs.  A.  a«signed  the  allowance 
to  B.  for  a  valuable  consideration,  and,  subse- 
quently, took  the  benefit  of  the  insolvent  deb- 
tors' act  The  court,  in  a  suit  by  B.  against 
A.  and  the  assignees  of  bis  estate,  but  to  which 
neither  the  Lords  of  the  Treasury  nor  the 
CommisBioners  of  Customs  were  parties,  re- 
strained the  Receiver  General  fiom  paying 
over,  to  the  defendants,  moneys  in  his  handb 
on  account  of  the  arrears  of  the  allowancot 
unless  the  Lords  of  the  Treasury  or  the  Com- 
missioneiB  of  Customs,  should  order  the  con- 
trary. 

Semhle,  that  such  compensatiou  allowance, 
though  revocable  at  the  pleasure  of  the  Gro- 
vemment,  is  assignable.     TunetaU  v.  Boothhy, 

CONDITIONAL  BEQUEST. 

Testator  bequeathed  4000Z.  in  trust  for  his  dangfa- 
ter  (a  single  woman),  for  her  life,  for  her  sepa- 
rate use,  independently  of  any  husband  with 
whom  she  might  intermarry,  and,  after  her 
death,  in  trust  for  her  children,  and  if  there 
should  be  no  children,  then,  if  she  should  sur- 
vive any  husband  with  whom  she  might  inter- 
marry, in  trust  for  her,  her  executors,  &c : 
but  if  her  husband  should  survive  her,  then  ia 
trust  as  she  should,  by  will,  appoint,  and,  in 
default  of  appointment,  in  trust  for  her  next  of 
kin,  as  if  she  had  died  intestate,  and  without 
havinff  married.  The  daughter  died  a  spins- 
ter. Held  that  the  words  :  "  if  my  dan^ter 
shall  survive  any  husband  with  whom  she  may 
intermarry,"  were  words  of  condition  and  not 
of  mere  limitation,  and,  consequently,  the  re- 
siduary legatees,  and  not  the  danghter'B  exe- 
cutor, became  entitled  to  the  4CKK)L  on  her 
death.    Lenox  v.  Lenox,  400 


CONDITIONAL  SALE. 

W.  conveyed  an  estate  to  0.  absolutely,  as  in 
pursuance  of  a  sale :  and,  by  a  separate  in- 
strument, O.  agreed  to  re-convey  the  property, 
on  W.  repaying  the  consideration  money  and 
the  expenses  of  the  conveyance  (which  O  had 
paid)  within  a  year  ;  and  O.  was,  at  his  op- 
tion, either  to  retain  the  intermediate  rents,  or 
to  be  paid  interest.    The  agreement  bore  the 
same  date,  and  purported  to  be  executed  on 
the  same  day  as  the   conveyance;  but  that 
fact  was  not  admitted  in  the  answer,  and  there 
was  no  evidence  of  it.     A.  was  an  attorney, 
and  prepared  the  conveyance.    O.  paid  the 
expenses  of  it,  and  was  immediat^y  let  into 
possession,  and  the  consideration  money  waa, 
very  neariy,  the  full  value  of  the  estate.    Held, 
nevertheless,  that  the  transaction  was,  in  fact, 
a  mortgage,  and  that  W.'s  heir,  was,  long  af- 
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ter  the  year  had  expired,  entitled  to  redeem 
the  eeUte.     WiUianu  v.  Owen,  386 

Note. — Thiji  dedrion  waa  roTened  by  Lord 
Cottenbam. 

CONDITIONS  OF   SALE. 

One  of  the  conditions  of  sale  provided  that,  If  the 
purchaser  should  raise  objections  to  the  title 
which  the  vendor  should  not  be  able  or  willing 
to  remove,  the  vendor  should  be  at  liberty  to 
rescind  the  contract,  and  that  all  objections 
which  should  not  be  taken,  in  writing,  within 
ten  days  after  the  deFivery  of  the  abstract, 
should  be  considered  as  waived.  Held  that 
the  condition  referred  to  the  ""first  delivery  of 
objections,  and,  if  the  vendor  expressed  his 
willingness  to  answer  them,  he  could  never  af- 
terwards rescind  the  contract  Tanner  v. 
Smithy  410 

CONFIDENTIAL  COMMUNICATIONS. 

The  schednle  to  a  defendant's  answer  of  the  do- 
cuments in  his  power,  contained  as  follows. 
"  Letters  from  Messrs.  K.  dt  C,  the  defen- 
dant's solicitors,  to  Mr.  F.,  one  of  the  wit- 
nesses examined  for  the  defendant  at  the  trial 
of  the  action,  bearing  date,  dtc. :"  and  the  de- 
fendant, in  the  body  of  his  answer,  stated 
that  all  the  documents  in  the  schedule,  related 
to  and  were  connected  with  the  matters  in 
question  in  the  suit,  and  were  prepared  and 
written,  after  the  institution  of  It,  for  the  pur- 
pose of  the  defendant's  defence  to  the  suit,  and 
for  the  purpose  of  the  action  between  the  par- 
ties to  which  the  suit  related.  Held,  that  the 
letters  were  not  sufficiently  characterized  as 
being  of  a  confidential  nature,  to  protect  them 
from  being  produced.  Corporation  qf  Dart- 
ntouik  V.  Holdswortk,  476 

CONSIDERATION. 

See    AaTJCLBS    of    SsPAaATION- — HiTSBAiSD    AND, 

Win,  1. 
CONSTRUCTION. 

1.  Testator  gave  whatsoever  property  or  efiecU 
he  might  die  possessed  of,  after  his  debts  were 
paid,  or  might  become  entitled  to,  to  his  wife, 
and  appointed  her  sole  executrix  of  his  witt  ; 
*'  And  my  reason  for  so  doing,  is  the  constant 
abuse  of  trustees  which  I  daily  witness  among 
men  ;  at  the  same  time  trusting  she  will,  from 
the  love  she  bears  to  me  and  our  dear  children, 
so  husband  and  take  care  of  what  property 
there  may  be,  for  their  good ;  and  should  she 
marry  again,  then  I  wish  she  may  convey,  to 
trustees,  in  the  most  secure  manner  possible, 
what  property  she  may  then  possess,  for  the 
benefit  of  the  children  as  they  saay  severally 
need  or  deserve,  taking  justice  and  affection 
for  her  guide  ;"  and,  at  the  conclusion  of  his 
will,  he  gave  the  capital  of  bis  business  to  his 
wife,  trusting  that  she  would  deal  justly  and 
properly  to  and  by  all  their  children.  Held 
that  no  trust  was  created  for  their  children. 
Pope  T.  Poptt  I 

3.  Stock  standing  in  the  Aeconntant  Generara 


name  to  the  separate  account  of  a  party 
against  whom  a  judgment  debt  has  been  re« 
covered,  may  be  charged,  under  1  and  2  Vict, 
c.  1 10,  with  the  debt;  but  the  charging  order 
must  be  made,  not  by  a  judge  in  equity,  but 
by  a  judge  at  common  law ;  and,  although 
such  order,  in  terms,  charges  the  stock,  it  af- 
fects only  the  interest  of  the  debtor  in  tho 
stock,  and,  therefore,  does  not  interfere  with 
the  lights  of  prior  incumbrancers.  Huikeo  v. 
Day,  41 

3.  Testator  devfsed  his  real  estates,  to  trustees, 
in  trust  for  his  son  for  life,  and,  after  the  son's 
death,  in  trust  to  sell  and  stand  possessed  of 
the  proceeds,  in  trust  for  all  his  grandchildren, 
the  children  of  his  son  and  three  daughters, 
(whom  he  named)  who  should  attain  the  ago 
of  twenty-four  years.  The  son  and  daughters 
had  children  living  at  the  testator's  death,  but 
none  bom  afterwms.  Held  that  the  trust  for 
the  grandchildren  was  void  for  remoteness. 
Newman  v.  Sewman,  51 

4.  Testator  gave  all  his  estates  real  and  personal, 
to  his  executors,  in  trust  to  be  disposed  of  by 
them  as  after  mentioned.  He  then  gave  all 
his  real  estates,  houses,  and  lands,  to  his  wife, 
for  life :  "  and,  after  the  decease  of  my  wife, 
I  give  my  houses,  lands,  and  Mtates  in  B.  to 
J.  B.,  but  at  his  death,  I  will  that  the  whole 
shall  be  for  the  use  of  the  said  J.  B.'s  wife  and 
children,  and  which  children,  at  the  death  of 
their  mother,  shall  inherit  the  same  jointly 
during  their  lives ;  and,  if  the  said  children 
shall  die  before  they  arrive  at  the  age  of 
twenty-one,  I  will  that  my  houses  and  estates 
at  B.  go  to  H.  S.,"  who  was  the  testator's  heir. 
J.  B.  and  his  wife  had  three  daughters  and  one 
son.  The  daughters  were  living  at  tl^e  date  of 
the  will,  and  at  the  testator's  death.  Xhe  son 
was  born  afterwards.  After  the  death  of  J. 
B.,  but  in  the  lifetime  of  his  wife,  two  of  the 
daughters  died,  intestate  and  unmarried,  one 
before  and  the  other  after  attainin^r  twenty- 
one,  leaving  their  brother  their  heir.  After 
the  deaths  of  the  prior  devisees,  the  son  and 
the  surviving  daughter,  both  of  whom  had 
long  attained  twenty-one,  executed  a  deed  in 
the  nature  of  a  recovery,  by  which  they  limi- 
ted the  lands  in  B.  to  the  use  of  themselves 
and  their  heirs  as  tenants  in  common.  Held 
that  they  took  an  estate  in  fee-simple,  as  te- 
nants in  common,  in  the  lands  in  B.  Spry  v. 
Blomfield,  94 

5.  Testator  gave  his  real  and  personal  property, 
te  trustees,  their  heirs,  dLc.,  upon  trust  to  pay 
and  divide  the  same  unto  and  amongst  all  and 
every  his  children  who  might  be  living  at  his 
decease,  share  and  share  alike,  for  their  lives : 
*<  and  in  case  any  of  my  said  children,  being 
daughters,  shall  marry,  and  shall  happen  to 
depart  this  life  in  the  lifetime  of  her  or  their 
husband  or  husbands,  I  direct  that  the  share 
or  shares  of  her  or  them  so  dying,  shall  go  to 
her  or  their  respective  husband  or  husbands, 
for  his  or  their  life  or  lives,  and,  from  and  after 
his  or  their  decease,  then  to  be  equally  divided 
amongst  all  and  every  the  child  or  children  of 
my  said  daughter  and  daughters  then  living ; 
and,  in  default  of  any  such  child  or  children, 
then  I  direct  such  share  or  shares  shall  go 
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and  be  divkied,  equally,  to  and  amongit 
all  and  every  my  said  children  who  shall  be 
then  livinfT.**  The  testator  left  a  son  and 
seven  daughters.  One  of  the  daughters  died  a 
spinster.  Held  that,  on  her  death,  her  share 
in  the  testator's  property  did  not  go  to  her  sur- 
viving brothers  and  sisters,  but  became  undw- 
posed  of.     Lett  v.  Randall,  113 

6.  TesUtor  |pve  2000/.  to  his  daughter  Martha, 
for  life,  with  a  testamentary  power  to  her  to 
appoint  that  sum  amongst  her  children ;  but  if 
she  should  die  without  leaving  a  child,  then  he 
gave  it  to  such  of  his  children  as  should  be 
living  at  his  decease  ;  and,  if  either  of  his  said 
children  should  die  before  they  should  be  en- 
titled to  receive  a  share,  leaving  issue,  their 
shares  should  be  distributed  amongst  their  child- 
ren. The  testator  left  Martha  and  four  other 
children  living  at  his  decease.  Two  of  them 
died  leaving  issue,  and  two,  without  issue ; 
and,  afterwards,  Martha  died  without  issue. 
l!eld  that  her  personal  representatives  were 
entitled  to  one-fifth  of  the  fund.  Jennings  v. 
Newman,  219 

7.  The  court  may  appoint  new  trustees  under  11 
Geo.  4,  and  1  Will.  4,  e.  60,  s.  22,  although 
the  instrument  creating  the  trusts  contains  a 
power  to  appoint  new  trustees.  In  re  Faunt' 
leroy,  352 

8.  By  articles  of  separation  between  A.  and  his 
wife,  dated  in  June,  1834,  A.  covenanted  that 
he  would,  on  or  before  the  1st  February,  1835, 
either  by  a  charge  on  freehold  estates  of  in- 
heritance, or  by  investing  an  adequate  sum  in 
the  purchase  of  stock,  or  by  the  best  means 
which  might  he  then  in  his  power,  secure  an 
annuity  of  1000/.  to  a  trustee  for  his  wife. 
In  December,  1834,  A.  and  his  sons  joined  in 
limiting  freehold  and  copyhold  estates,  of 
which  A.  was  tenant  for  life,  with  remainder 
to  his  son  in  tail  male,  to  trustees,  in  trust  to 
raise  462,000/.,  and,  thereout,  to  pay  off  en- 
cumbrances on  the  estates,  and  to  pay  the  sur- 
plus to  A. ;  and  subject  thereto,  to  stand  pos- 
sessed of  the  estates,  in  trust  for  such  persons 
as  A.  and  his  son  should  jointly  appoint ;  and, 
subject  thereto,  in  trust  for  A.  for  life,  with  re- 
mainder'in  trust  for  his  son  in  fee  if  he  should 
survive  A.,  but  if  he  should  die  in  A.*s  life- 
time, then,  in  trust  for  him  in  tail  male,  with 
remainder  in  trust  for  A.  In  fee ;  and  A.  was 
empowered,  subject  to  the  raising  of  462,000/., 
to  charge  the  estates  with  a  joiuture  of  1500/. 
a  year,  for  his  then  or  any  future  wife.  Held 
that  the  articles  and  the  deeds  of  December, 
1834,  formed  but  one  transaction,  and  that  the 
wife  was  entitled  to  have  the  covenant  in  the 
articles  performed  by  means  of  the  provisions, 
for  A.*B  benefit,  contained  in  the  deeds  of  De- 
cember, 1834.     WellesUy  v.  WeUetUy,      256 

9.  Testator  directed  the  interest  of  a  sum  of 
money  to  be  applied  for  the  maintenance  and 
education  of  his  infant  nephew,  but  made  no 
disposition  of  the  principal.  Held  that  the 
nephew  was  entitled  to  the  interest  during  his 
life.     S  amet  v.  Martin,  287 

10.  Testator  devised  to  trustees  all  his  messuages 
or  tenements,  farms,  lands,  hereditaments,  and 
premises,  with  the  appurteuaces,  situate  in  C. 
«iid  W.,  and  all  other  his  freehold  lands  and 
tenements  whatsoever;  to  hold  all  such  his 


said  real  estate,  with  the  appurtenances,  to 
the  trustees  and  their  heirs,  upon  trust  for  tha 
use  of  his  wife  for  life,  with  limitations  after 
her  decease,  which  were  applicable  to  freeholds 
only.  And  he  gave  all  his  household  goods, 
im^ements  of  husbandry,  farming  stock, 
moneys,  securities  for  money,  and  all  other  his 
personal  estate  and  effects  whatsoever,  to  bis 
wife,  for  her  own  sole  use.  The  testator  was 
seised,  in  fee,  of  freehold  lands  in  C.  W.  and 
S.,  but  there  was  no  messuage  or  other  build- 
ing on  any  of  those  lands,  except  a  wooden 
barn  and  stable  on  the  land  in  S.  He  was 
also  possessed  of  land  in  C.  for  a  long  term  of 
years,  on  which  there  were  a  messuage  and 
farm  buildings ;  and,  at  his  death,  and  for  six 
years  before,  he  occupied  the  freehold  and 
leaseholds  as  one  farm,  but  they  did  not  adjoin 
each  other.  Held  that  the  leaseholds  did  not 
pass,  under  the  devise  of  all  the  testator*a 
messuages  or  tenements,  farms,  dec.,  but  un- 
der the  beqnest  of  the  testator's  personal  es- 
tote.     Arkell  v.  Fletcher,  S99 

11.  Testator  gave  legacies  of  200/.  to  each  of 
the  children,  of  his  nephews  and  nieces  begot- 
ten or  to  be  begotten,  and  directed  that  tha 
legacies  should  be  paid  to  them  at  the  usual 
periods.  Held  that  the  children  of  the  ne- 
phews and  nieces  who  were  bom  after  the  tes- 
tator's death,  were  not  entitled  to  participate 
in  the  legacies.    Butler  v.  Lowe,  317 

12.  Testator  gave  all  his  property  to  his  wife 
and  two  other  persons,  in  trust  for  the  under 
mentioned  purpose,  namely,  to  pay  the  income 
to  his  wife,  for  the  education  and  support  of 
his  children  by  her ;  and,  after  her  death,  the 
property  to  be  divided  among  his  children :  and 
he  gave  his  fumitnre,  plate,  &c.,  to  his  wife, 
absolutely.  Held  that  the  children  were  not 
entitled  to  the  trust  property  on  their  father's 
death  ;  but  that  their  mother  was  entitled  to 
the  income,  for  her  life,  she  maintaining  and 
educating  the  children  out  of  it.  Gilbert  t. 
Bennett,  371 

13.  Testator  expressed  an  intention  to  dispose  of 
all  his  worldly  effects,  and  directed  all  hb  just 
debts  and  funeral  expenses,  to  be  fully  dis- 
charged by  his  executor  thereinafter  named  : 
and  after  giving  several  legacies,  he  devised  all 
his  copyhold  lands,  to  his  son  John,  and  left 
all  the  rest  and  residue  of  his  estate  and  ef- 
fects, unto  and  to  the  use  of  his  son  John, 
whom  he  thereby  appointed  sole  executor  and 
residuary  legatee.  Held  that  taking  the 
whole  of  the  will  together,  the  words  were  suf- 
ficient to  pass  the  fee  in  the  copyholds,  and  to 
charge  them  with  the  testator's  debts.  Do9er 
V-  Gregory,  393 

14.  Testator  bequeathed  4000L  in  trust  for  his 
daughter,  (a  single  woman,)  for  her  life,  for  her 
separate  use,  independently  of  any  husband 
with  whom  she  might  intermarry,  and  after 
her  death,  in  trust  for  her  children,  and,  if 
there  should  be  no  children,  then,  if  she  should 
survive  any  husband  with  whom  she  might  in- 
termarry, in  trust  for  her,  her  executors,  &e. ; 
but  if  her  husband  should  survive  her,  then  in 
trust  as  she  should,  by  will,  appoint,  and,  in 
default  of  appointment,  in  trust  for  her  next  of 
kin,  as  if  she  had  died  intestate,  and  without 
having  married.    The  daughter  died  a  q»'ui8ter. 
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Held  that  the  words :  "  if  my  daaghter  ahall 
•nirire  any  husband  with  whom  she  may  in* 
tannarry,"  were  words  of  condition  and  not  of 
mere  limitation,  and,  consequently,  the  resi- 
duary legatees,  and  not  the  dauehter's  execu- 
tor, became  entitled  to  the  40001  on  her  death. 
Lenox  v.  Lenox,  400 

15.  Testator  directed  his  trustees  to  invest  the 
proceeds  of  his  real  and  personal  estate,  and  to 
accumulate  the  interest  until  the  youngest 
child  of  his  brother  should  attain  twenty-one, 
and  then  to  stand  possessed  of  the  trust  fund 
and  its  accumulations  in  trust  for  all  the  child- 
ren of  his  brother  who  shall  be  then  living. 
The  brother  had  seven  children,  and  all  of  them 
were  living  at  the  date  of  the  wUl,  and  at  the 
testator's  death.  All  the  children,  except  the 
second,  died,  and  none  of  them,  except  the 
eldest,  the  second,  and  the  fourth,  attained 
twenty-one.  The  fifth  was  the  last  that  died. 
Held  that  the  trust  for  accumulation  did  not 
continue  until  the  seventh  child  would  have 
attained  twenty-one,  if  living,  but  that  it 
ceased  on  the  death  of  the  fifth  child,  and  that 
the  second  child  then  became  entitled  to  the 
trust  fund.     Ewmt  v.  Pilkington,  412 

16.  Testator  bequeathed  his  r^idue  to  trustees, 
in  trust  to  pay  an  annuity  to  his  wife,  and  sub- 
ject thereto,  in  trust  for  his  daughter  for  life, 
and,  after  her  death,  in  trust  /or  her  children. 
Provided  that,  if  his  daughter  should  die  with- 
out leaving  any  issue,  then  the  trustees  should 
pay  30002.  as  she  should  appoint :  and,  if  his 
wife  should  survive  his  daughter,  and  his 
daughter  should  die  without  issue,  then  that 
the  trustees  should  pay  2000/.  to  his  wife,  and 
asttgn  the  residtte  of  the  trust  moneys  unto  the 
nearest  of  kin  of  his  own  family  for  ever. 
The  daughter  survived  the  wife,  and  died 
without  leaving  issue.  Held  that  the  next  of 
kin  of  the  daughter,  were  entitled  to  the  fund. 
Clapton  V.  Bwmer,  426 

17.  Testator  bequeathed  his  residuary  estate  in 
trust  for  his  nephew  for  life ;  and,  after  his 
death,  in  trust  to  transfer  the  whole  to  his 
children  by  any  lawful  marriage,  on  the  day  of 
their  attaining  the  age  of  twenty-one.  Held 
that  the  time  of  payment  was  annexed  to  the 
gift,  and,  therefore,  none  of  the  nephew's 
children  would  be  entitled  to  take,  unless  they 
attained    twenty-one.     Murray   v.    Tancred, 

465 
16.  Testatrix  bequeathed  a  share  of  her  residue 
in  trust  for  her  nephew  for  life.  By  a  codicil, 
after  reciting  that  her  nephew  had  become  a 
bankrupt  and  insane,  she  directed  the  trustees 
to  apply,  during  his  life,  the  whole  or  such 
part  of  the  interest  of  the  fund,  at  such  times, 
in  such  proportions,  and  in  such  manner,  for 
the  maintenance  and  support  of  her  nephew, 
and  for  no  other  purpose  whatsover,  as  they,  in 
their  discretion,  should  think  most  expedient 
Held  that  the  nephew's  assignees  were  not  en- 
titled to  any  portion  of  the  provision  made  for 
him.     Twopeny  V.Peyton,  487 

19.  Testator,  after  reciting  that  the  income  of 
his  wife,  in  case  she  survived  him,  would  con- 
sist, in  part,  of  the  rent  of  a  leasehold  estate, 
which  he  had  settled  on  her,  directed  his  trus- 
tees, in  case  the  lease  should  expire  in  her  lifts- 
time,  to  pay  to  her,  out  of  the  dividends  and 
interest  arising  from  a  sufficient  part  of  his 


personal  estate,  at  their  discretion,  so  much  per 
annum  as  would  be  an  equivalent  for  the  rent 
lost  thereby  ;  and  he  gave  his  residuary  per- 
sonal estate  to  the  trustees,  in  trust  to  invest 
it  in  the  usual  securities,  and  to  accumulate 
the  income  until  the  lease  should  expire  in  his 
wife's  lifetime,  and  then,  during  the  remainder 
of  her  life,  to  pay  her  the  income  of  the  ac- 
cumulated fund,  and,  after  her  death,  to  stand 
possessed  of  the  capital  for  his  grandchildren. 
The  lease  expired  in  the  wife's  lifetime ;  but 
the  income  of  the  residuary  fund  was  not 
equivalent  to  the  rent  lost.  Held  that  the 
wife  was  entitled  to  have  the  deficiency  of  her 
income  made  good  out  of  the  capital  of  the 
residuary  fund.     Boyd  v.  Buckle,  595 

20.  A  person  beneficially  entitled  to  part  of  the 
dividends  of  a  sum  of  stock,  has  a  sufficient 
interest  to  support  a  petition  under  11  Geo.  4, 
and  1  W.  4,  c.  60,  for  the  appointment  of  a 
new  trustee  of  the  stock.  The  words  in  the 
10th  section  of  the  act  which  empower  the 
court  to  order  "  any  penon  appointed  as  afore- 
said to  receive  and  pay  over  or  join  iu  receiv- 
ing and  paying  over  the  dividends  of  such 
stock  in  such  manner  as  the  said  court  shall 
direct,"  authorize  the  court  to  direct  one  of  the 
officers  of  the  bank  to  receive  the  dividends  of 
the  trust  stock  and  pay  them  over,  not  to  the 
party  beneficially  entitled,  but  to  the  new 
trustee-     Jn  re  King,  605 

21.  Testatrix  bequeathed  her  residue  to  A.  T., 
after  her  death  to  be  equally  divided  between 
S.  L.  and  M.  S.,  the  daughters  of  her  sister  E. 
S.  and  E.  B.,  the  daughter  of  her  sister  S.  M., 
and  her  children.  E.  B.  had  eight  children 
living  at  the  testatrix's  death,  and  one  born 
afterwards,  and  during  A.  T.'s  life.  Held  that 
the  residue  on  A.  T.'s  death,  was  divisible 
amongst  S.  L.,  M.  S.,  and  E.  B.  and  her  nine 
children,  equally.     Lenden  v.  Blaekmore,  626 

22.  Testotor  bequeathed  40,000/.  to  Lord  H.  and 
his  children,  to  be  secured  for  their  benefit 
Held  that  Lord  H.  took  for  life  with  remainder 
to  his  children.  Vaughan  v.  The  Marquie  of 
Headfort,  639 

See  Annuity. — Appointment. — Bankrupt,  2. — 
Conversion. —  Infant,  3.  —  LegacyI —  Prac- 
tice, 14. — Preuminart  Accounts  and  In- 
auiRixs.  —  Vendor  and  Purcuascr. —  Will, 
3, 5,  9. 


CONSTRUCTION  OF  THE  BEDFORD 

LEVEL  ACT. 
15  Cha.  2,  c.  17. 

By  the  Bedford  Level  act,  it  was  enacted  that 
all  conveyances  by  indenture,  of  the  95,000 
acres  allotted  to  the  then  Earl  of  Bedford,  or 
any  part  thereof,  entered  with  the  registrar  of 
the  Level,  should  be  of  equal  force  to  convey 
the  freehold  and  inheritance  thereof,  as  if  the 
same  were  for  valuable  considerations,  enrolled, 
within  six  months,  in  one  of  the  King's  courts 
of  recoid  at  Westminister,  and  that  no  lease 
grant,  or  conveyance  of,  or  charge  out  of  or 
upon  the  95,000  acres,  or  any  part  thereof,  ex- 
cept leases  for  seven  yean  or  under  in  pos- 
session, should  be  of  force  but  from  the  time  it 
shonkl  be  entered  with  the  registrar.  Convey, 
ances  were  afterwards   made   of  part  of  tha 
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95,000  acres,  but  were  not  registered.  Held 
that  those  conyeyances  were  nevertheiess  va- 
lid for  all  purposes,  except  for  entitling  the 
grantees  to  the  priTileges  conferred,  by  the 
act,  on  the  owners  of  lands  within  the  Level, 
and  for  the  other  purposes  of  the  act  Willis 
Y.  Brown,  127 

CONSTRUCTION  OF  48th  ORDER  OF 

AUGUST,  1841. 

See  Mastbe'b  Refokt. 

CONTEMPT. 

The  plaintiff  obtained  an  injtmct|Dn,  with  a  di- 
rection to  try  his  right  in  an  action.  A  year 
afterwards  and  shortly  before  the  spring  as- 
sizes, the  defendant  moved  that  the  plaintiffj 
might  proceed  to  trial  at  those  assizes,  or  that 
the  injunction  might  be  dissolved.  The  court 
refused  the  motion  with*  costs,  but  intimated 
that  it  expected  the  plaintiff  to  go  to  trial  at 
the  next  summer  assizes.  The  defendant  be- 
ing in  contempt  for  non-payment  of  the  costs 
of  the  motion,  the  plaintiff,  shortly  before  the 
summer  assizes,  moved  to  defer  the  trial  until 
the  defendant  should  have  cleared  his  con- 
tempt.   Motion  refused.    Biekford  v.  Skewee, 

193 

CONVERSION. 

Testator  gave  to  his  wife,  the  whole  of  the  in- 
terest arising  from  his  property,  both  real  and 
personal,  during  her  life  ;  and,  in  case  he 
should  die  without  issue,  he  gave,  after  the 
death  of  his  wife,  the  whole  of  his  property, 
both  real  and  personal,  to  his  brothers  and  sis- 
ter. The  testator  died  possessed  of  leasehold, 
and  also  of  real  property.  Held  that  the  wi- 
dow was  not  entitled  to  the  leasehold  property, 
in  specie,  during  her  life,  but  only  to  the  divi- 
dends of  stock  to  be  purchased  with  the  pro- 
ceeds of  the  sale  of  it  Benn  v.  Dixon,  636 
See  Hbik  and  Adminivthator. 


COPYHOLDS. 

1.  There  is  no  case  in  which  the  court  has 
tablished  a  will  of  copyhols ;  semble.  ^Archer 
V.  Slater,  624 

3.  The  probate  copy  of  a  copyholder's  will,  is 
sufficient  to  lead  the  uses  of  a  surrender  to  the 
use  of  his  will.  lb. 

COPYRIGHT. 

If  an  alien  resident  abroad,  composes  a  work 
there,  but  publishes  it  first  in  this  country,  be 
is  entitled  to  the  protection  of  the  laws  of  this 
country  relating  to  copyright ;  temble.  BentUy 
V.  Foster,  339 


COSTS. 


the  bill   for  want  of  prosecution,  with  costs. 
The  court  ordered  the  bill  to  ne  dismissed,  but 
without  costs,  the  defendant  having  by  his  oirn 
act,  destroyed  the  subject  matter  of  the  suit 
Blanskord  v.  Drew,  340 

3.  Costs  of  an  opposed  application  to  advance  a 
cause,  directed  to  be  coetv'in  the  cause  upon 
the  application  being  granted.  Cewtkew  v. 
Barclay,  373 

See  5. 

3.  A  bill  was  filed  for  a  foreclosure  of  a  mort- 
gage and  for  a  transfer  of  a  sum  of  stock. 
On  the  answer  being  filed,  disclosures  were 
were  made  which  rendered  it  advisable  to 
amend  the  bill  by  striking  out  all  that  related 
to  the  mortgage ;  and,  tberrby,  neariy  one- 
half  of  the  billand  answer,  was  rendered  ase« 
less.  The  court,  however,  refused  to  order,  on 
motion,  the  plaintiff  to  pay  the  defendaint's 
costs  occasioned  by  the  amendment ;  as  it  ap- 
peared that  the  amendment  was  made  under 
the  advice  of  counsel,  and  not  for  the  purpoee 
of  vexation  or  oppression.  Monek  ▼.  Btorl  9f 
TankerviUe,  264 

4.  The  infant  heir  of  a  mortgagee  in  fee,  having 
been  found,  by  the  Master,  to  be  a  trustee  of 
the  mortgaged  estate,  for  the  executor  of  the 
mortgagee,  the  executor  petitioned  that  the  in- 
fant might  be  ordered  to  convey  tiie  estate  to 
the  mortgagors   who   had   ol!ered  to  pay  the 
principal  and   interest  due  on  the  mortgage. 
Held  that  the  costs  of  the  proceeding  before 
the  Master,  must  be  paid  by  the  mortgagor. 
Ex  parte  Ommaney,  398 

5.  The  costs  of  the  motion  to  advance  a  canoe 
under  the  4th  order  of  May,  1839,  ordered  to 
be  paid  by  the  plaintiff    Browne  v.  Loekhart, 

See  3.  430 

6.  Where  a  trustee  for  a  mortgagee  is  made  a 
defendant  to  a  foreclosure  suit,  the  plaintiff 
must  pay  his  costs  and  add  them  to  his  own. 
lb.  436 

7.  If  a  motion  is  made  to  enforce  an  order  un- 
der 11  Geo.  4  and  1  WOI.  4,  e.  60,  and  the  or- 
der appears  to  be  an  improper  one,  the  court 
has  jurisdiction  to  ^ve  the  party  resisting  it 
the  costs  of  the  motion.    Jn  re  {King,        605 

8.  A  plaintiff  resident  abroad,  having  made  de- 
fault in  giving  security  for  costs,  the  court  w- 
dered  that  he  should  |^ve  the  security  within 
four  days,  or  that  an  mjunction  which  he  had 
obtained  ex  parte,  should  be  dissolved  ;  but  it 
refbsed  to  order  the  bill  to  be  dismissed.  Fort 
V.  Bank  of  England^  616 

See  Nkw  Onnaas,  3. 

COURT  OF  COMMON  PLEAS  AT 
LANCASTER. 


The  Court  of  Chancery  has  iasued  a  certiorari  to 
the  Court  of  Common  Pleas  at  Lancaster. 
WorthingUm  v.  Remnant,  558 

COVENANT. 


1.  After  the  filing  of  the  bill,  the  defendant  took  I  A  deed  dated  in  1837,  and  made  between  J.  Pitt, 
the  benefit  of  the  insolvent  debtors'  act,  and,       of  the  one  part,  and  the  other  persons  who 


in  his  schedule,  admitted  the  plaintiff  to  be  a 
creditor  for  the  subject  matter  of  the  suit. 
The   defendant  afterwards  moved  to  dismiss 


bad  executed  the  deed,  of  the  other  part,  re- 
cited that  Pitt,  being  seised  in  fee  of  the  lands 
delineated  in  tiie  plan  thereto  annexed  (being 


V 


IND£X. 


669 


p. 

lu 


Pittville)    and    haying    it    in    contemplation 
to  establish  a  spa  at  or  near  the  north  end 
of  the  lands,  and  to  erect  a  pamp-room  at  or 
near  the  spot  marked  on  the  plan,  and  to  Jay 
out  the  r^t  of  the  lands  for  batldings,  pleasure 
grounds,  roads,  &c.,  had  caused  the  plan  to  be 
drawn  whereby  ^he  mode  in  which  the  lands 
were  intended  to  be  laid  out  and  the  purposes 
for  which  they  were  intended  to  be  converted 
and  used,  were  described,  in  order  that  the 
beauty  and  regularity  of  the  whole  of  the  de- 
sign might  be,  for  ever  thereafter,  pnserred, 
subject  only  to  such  alterations  as  should  be 
made  or  approved  of  by  Pitt,  his  hrirs  or  as- 
signs, and  as  should  not  destroy  the  general 
beauty  of  the  same  design,  and  that  each  of 
the  other  parties  to  the  deed  had  purchased  or 
agreed  to  purchase  one  or  more  of  the  pieces  of 
land  described,   In  the   plan,  as  set  out  for 
building.    The  deed  then  contained  covenants, 
by  Pitt,  his  heirs  and  assigns,  to  complete  the 
pleasure  grounds,  roads,  £c.,  and  to  keep  them 
in  repair,  and  other  covenants  prescribing  the 
manner  in  which  the  pleasure  grounds,  roads, 
dec,  should  be  enjoyed  and  used  by  the  occu- 
piers of  the  houses  to  be  erected  on  the  build- 
ing ground,  and  that  Pitt,  hl>  heirs  or  assigns, 
would  on  every  agreement  which  should  be 
entered  into,  by  him  or  them,  for  the  sale  of 
any  part  of  the  building  ground,  require  the 
purchaser  to  covenant  with  him,  his  heirs  and 
assigns,  not  to  erect  any  messuage,  on  any 
»art  of  the  ground,  which  might  lessen,  in  va- 
lue, any  other  of  the  messuages  erected  or  to 
be  erected  at  Pittville.     In  1833  Pitt  agreed  to 
sell  lots  3,  3,  4  and  5,  of  the  building  ground, 
to  Stokes;  and   Stokes  agreed  with   him   to 
erect  three  houses  on  those  lots,  and  that  each 
house  should  stand  back  twenty-five  feet  from 
the  western  boundary  of  the   lots,  and   that 
Stokes,  his  heirs  or  assigns,  would  not  do  or 
snfler  to  be  done  on  the  lots  or  in  any  building 
to   be  erected  thereon,  any  act,  deed,   dec., 
which  might  be  deemed  a  nuisance,  injury  or 
annoyance,  or  which  might  lessen  in  value  any 
adjoining  or  neighboring  lands  or  property,  or 
any  bouses  to  be   erected   thereon.      Stokes 
built  ^vo  houses  on  lots  3  and  3,  and  in  1833 
Pitt  conveyed  those  lots  to  him,  and  Stokes  for 
himself,   his    heirs  or  yssigns,  entered  into  a 
covenant  with  Pitt,  his  heirs  and  assigns,  with 
respect  to  those  lots  and  the  houses  thereon, 
similar  to  the  last  mentioned  stipnlatlon  in  the 
agreement.     Stokes  subsequently  gave  up  lots 
4  and  5  to  Pitt,  and  abandoned  his  agreement 
as  to  them,  and  then  sold  his  house  on  lot  3  to 
the  plaintiff    Pitt  afterwards  agreed  to  sell  lots 
4  and  5  to  Creed.    The  agreement  stipulated 
that   the  house   to  be  erected   on  those  lots 
should  stand  back  ten  feet  at  the  least  from 
the  western  boundary  thereof,  and  it  contained 
a  stipulation  for  protecting  the  adjoining  pro- 

SBrty  from  injury,  &c.,  similar  to  that  in 
tokes'  agreement.  Both  Stokes  and  Creed 
executed  the  deed  of  1837.  Creed  began  to 
boild  a  house  on  his  lots  thirteen  feet  distant 
from  the  west  boundary,  which  was  twelve 
feet  in  advance  of  the  plaintiff's  house,  and 
which  the  plaintiff  alleged  would  be  a  nuisance 
or  annoyance  to  him,  and  would  lessen  the  va- 
lue of  his  honse,  and  consequently  wonid  be  a 
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violation  of  the  covenants  in  the  deed  of  1827, 
and  of  the  agreement  of  1833.  Held  that  the 
plan  annexed  to  the  deed  of  1827  was  merely 
a  general  plan,  and  was  not  intended  to  be 
strictly  adhered  to,  but  Its  details  might  be 
varied  by  Pitt,  and,  with  his  sanction,  by  the 
purchasers  from  him;  and  that  the  plaintiff 
was  not  entitled  to  avail  himself,  as  against 
either  Creed  or  Pitt,  of  the  covenants  of  1827, 
or  of  the  agreement  of  1833,  for  the  purpose 
of  preventing  the  completion  of  Creed's  house 
in  the  manner  intended,  or  the  performance  by 
PKt  of  the  agreement  with  Creed.  Sehrtiher 
Y.  Creed,  9 

See  Aeticlrs  or  SspAiiATieif. — Coxstkuction,  6. 
— Husband  ano  Wmb,  1. 

COVENANT  TO  PRODUCE  TITLE 

DBEDS. 

The  vendor  of  a  piece  of  copyhold  land,  en- 
Aranchised  In  1799,  delivered,  to  the  purchaser, 
two  abstracts  commencing  In  17.^6,  one  of  the 
title  to  the  land,  and  the  other  of  the  title  to 
the  manor.  The  deed  of  1799,  which  was 
forty  years  old,  recited  that  the  then  lord  and 
the  then  owner  of  the  land  were  respectively 
seised  in  fee  ;  and  several  of  the  deeds  relating 
to  the  lord's  title,  were  bargains  and  sales  en- 
rolled, and,  therefore,  copies  of  them,  as  well 
as  of  the  surrenders  and  admittances,  which 
would  be  good  evidence,  might  be  procured  by 
the  purchaser  at  any  time.  The  vendor  was 
unable  to  deliver,  to  the  purchaser,  the  deed  of 
1799,  or  any  of  the  prior  instruments,  but  was 
willing  to  covenant  to  produce  that  deed. 
Held  that  he  was  bound  to  give  the  purchaser 
covenants  for  the  production,  not  only  of  that 
deed,  but  of  all  the  prior  instruments  mention- 
ed in  the  abstracts.     Cooper  v.  Emery,        609 

CREDITOR'S  SUIT. 

1.  After  a  decree  and  order  on  further  direcfions 
in  a  suit  by  creditors,  the  plaintiffii  discovered 
that  there  was  an  infant  tenant  in  tail  of  the 
deceased's  real  estates  in  existence,  who  was 
bom  prior  to  the  filing  of  the  bill.  On  the 
hearing  of  a  supplemental  suit,  by  which  the 
infant  was  flnt  brought  before  the  court,  the 
accounU  were  directed  to  be  taken  over  again 
as  against  the  infant,  with  liberty  to  the  Mas- 
ter to  adopt  any  of  the  accounts  before  taken, 
if  he  should  find  it  beneficial  to  the  infant  so 
to  do.     Baillie  v.  Jackson,  \  57 

2.  In  a  suit  for  administering  the  property  of  a 
person  deceased,  if  an  infant  defendant  is  in- 
terested in  the  real  estates,  the  Court  will  not 
direct  those  estates  to  be  sold,  until  the  ac- 
counts of  the  pemoqal  estate  have  been  taken 
and  the  c^use  heard  for  further  directions. 

lb 
See  N^w  Okdbks,  9.— Paktiks,  3.    Plaintift, 

1. — WlTPUSS,  1. 

CROSS-EXAMINATION. 

A  party  who  intends  to  cross-examine  a  witness, 
most,  himself,  make  an  appointment  for  that 
prfrpose,  with  the  examiner,  and  give  notice  of 
the  time  appointed,  to  the  witness  and  the  so- 
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CUMULATIVE  LEGACIEa 


1.  Testator,  by  his  will,  bequeathed  sums  to  his 
four  sons  absolutely,  and  other  sums  to  his  four 
daughters  for  their  lives,  with  remainder  to 
their  children.  One  of  his  sons  afterwards 
died ;  and  the  testator  thereupon  made  a  codl- 
cil  as  follows :  "  In  consequence  of  the  death  of 
my  son,  J.  T.,  I  have  opened  my  will,  and  now 
wish  to  bequeath  to  my  wife,  600/.  a  year ;  to 
my  three  sons,  20002.  each ;  to  my  four  daugh- 
ters, 3002.  a  year  each  ;  and,  at  the  death  of 
my  wife,  the  6002.  a  year  to  be  equally  divided 
amongst  my  four  daughters.  This  memoran- 
dum will,  I  hope,  be  attended  to  in  case  of 
death  before  I  make  the  legal  alteration  in 
my  will."  Held  that  the  gifts  by  the  codieili 
were  in  addition  to  those  by  the  will ;  and  that 
the  annual  sums  given  by  the  codicil,  were 
perpetual,  and  not  mere  life  annuities.  Twe«- 
daU  V.  TweedaU,    [See  2.}  453 

See  AvNUiTT,  2. 

CUSTODY   OF  INFANTS. 
See  Vicx-Chahcxxxok. 

DEBT. 

A  person  who  was  a  lunatic,  but  had  not  been 
found  to  be  so  by  inquisition,  died  seised  of  a 
■mall  freehold  estate,  but  not  possessed  of 
any  personal  property.  His  stepfather  had  re- 
ceived the  rents  of  the  estate,  and  had  ex* 
peuded  more  than  the  amount  of  them  in 
maintaining  the  lunatic ;  he  also  paid  the  Inn- 
tic's  funeral  expenses.  Held  that  he  was  not 
entitled,  under  3  and  4  W.  4,  c.  104,  to  be 
paid  either  the  surplus  expenditure,  or  the 
amount  of  the  ftineral  expenses,  out  of  the 
lunatic's  freehold  estate.    Carter  ▼.  Btttrd,    7 

DEBTOR  AND  CREDITOR. 
Se^  CozfiTBucTioif ,  2. — Exkcvtoiu — lMFiJrT»  1, 2. 

DEBTS. 
See  CuAROE  of  Dsbtb. 

DECREE. 
See  F0KKC1.0SURS,  3. — IrfTAKT,  1. 

DEEDS. 
See  Foua  Dat  Order. 

DEFENDANT. 

* 

If  a  defendant  denies  the  plaintiff's  title  and 
says,  positively,  that  the  documents,  in  hw 
custody,  relating  to  the  matters  in  the  bill,  will 
not  show  the  plaintiff's  title,  the  court  will  not 
order  him  to  produce  them ;  but  if  he  says 
merely  that  he  believes  that  they  will  not 
■bow  the  plaintiff's  title,  the  court  will  order 
him  to  produce  them.    Banrtatyne  t.  Leader, 
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See  Election. — ExcEmoN,  1,  2. — Infaitt,  1,  2. 
— Infakt  DsrENDANT.— Statute  of  Luiita- 

TIONS,  1. 


DEMURRER. 

1.  A.  filed  a  bill  against  a  company  and  afso 
against  some  of  the  directors  of  the  company, 
praymg  relief  against  the  company,  and  if  he 
should  be  held  not  to  be  entitled  to  rtVief 
against  the  company,  then  praying  relief 
against  the  directors.  Held  that  the  bQl  wa* 
demurrable.     Seddon  ▼.  Connell,  79 

2.  If  a  demurrer  to  a  bill  praying  relief  and  a 
commission  to  examine  witnesses  abroad,  i» 
good  as  to  the  relief,  it  is  good  as  to  the  com- 
mission.    Morriey,  Morgan,  341 

3.  If  a  plaintiff  has  one  remedy  against  A.,  and 
that  remedy  and  another  against  B.  for  the 
same  cause  of  suit,  neither  A.  nor  B.  can  de- 
mur for  multifariousness,  on  the  ground  that 
the  bill  seeks  to  enforce  both  the  remedies 
against  B.  and  only  one  of  them  against  A. 
Manners  v.  Rowley,  470 

4.  A  bill  for  forming  a  deck  company,  passed  the 
House  of  Commons  before  three-fourths  of  the 
capital  had  been  subscribed.  As  the  orders  of 
the  House  of  Lords  required  that  proportion  of 
the  capital  to  be  subscribed  before  the  bill 
could  be  brought  into  that  House,  certain  of 
the  subscribers  to  the  undertaking  snbecribed 
for  additional  shares,  in  order  to  make  up  the 
deficiency.  Those  persons,  afterwards,  signed 
a  memorandum  declaring  Uiat  the  additional 
shares  were  to  be  held  m  trust  for  the  com- 
pany. The  bill  was  then  brought  into  the 
House  of  Lords  and  passed.  One  of  the  sec- 
tions provided  that,  on  the  trial  of  an  action  to 
be  brought,  by  the  company  against  a  share- 
holder, for  money  due  on  a  call,  it  should  only 
be  necessary  to  prove  that  such  call  was  made, 
and   that   twenty-one  days'  notice  of  it  was 

S'ven,  without  proving  the  appoiutment  of  the 
rectors  who  made  the  call ;    and   that   the 
company  should,  thereupon,  be  entitled  to  re- 
cover, unless  it  should  appear  that  the  c  all  ex- 
ceeded 5/.  per  share,  or  that  the  required  notice 
had  not  been  given.    At  the  first  meeting  of 
the  company  mrectors  were   chosen ;  at  an- 
other meeting  it  was  resolved  that  the  trust 
declared,  by  the  memorandum,  of  the  addi- 
tional shares,   should  be  annulled,  i^nd  that 
those  shares  should  be  transferred  to  the  secre- 
tary, for   the   use   of  the   company :  but  the 
members  present   at   those  meetings  did  not 
hold  the  number  of  shares  required,  by  the  act, 
to  constitute  a  valid  meeting,  exclusive  of  the 
additional  shares.      Afterwards  the   directors 
having  made  a  ball,  the  company  brought  an 
action,  against  one  of  the  original  subscriber*, 
for  the  amount  of  it ;  whereupon  he  filed  a 
bill,  to  restrain  the  action,  alleging   that  the 
additional    subscriptions     were     fraudulently 
made,  and  consequently  the  meetings  were  not 
duly  constituted,  and  the  appointment  of  the 
directors  who  had  made  the  call,  and  the  other 
proceedings  of  those  meetings,  were  invalid ; 
but  that,  by  the  special  provisions  of  the  act, 
he  was  prevented  from  giving  evidence,  at  the 
trial  of  the  action,  to  show  that  the  appoint- 
ment of  the  directors  was  not  duly  made.     A 
demurrer  to  tho  bill,  for  want  of  equity, 
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•fiewdd.    MangUi  ▼.  The  Grand  ColUer  Dock 
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Set  AoifiififTKATox. — Joint  Stock  CoMrAinr. — 

pAKTIEfl,   4. 

DEPOSITIONS.  , 

DeDOtitiont  wero  suppreased  for  irregularity  ia 
ttie  order  uuder  which  they  bad  been  taken. 

.  The  Examiner,  on  the  witnesses  again  going 
before  him  for  examination  under  an  order  for 
that  purpose,  read  over  to  them  their  depoei- 
iions  taken  under  the  former  order,  and  inqui- 
red whether  they  were  eorrect ;  and,  on  being 
answered  in  the  affirmative,  he  caused  them  to 
be  signed  by  the  witnesses.  The  court  sup- 
pressed the  depositions  as  having  been  irregu- 
larly taken.    Attorney  General  v.  Nethercote^ 
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DEVISER. 
See  Infant,  1,  2. — Dismissal,  3. 

DISCLAIMER. 

If  some  of  the  defendants  in  a  foredosuos  soU 
disclaim,  the  court  will  decree  them  to  be  fore- 
closed, and  not  simply  dismiss  the  bill  as 
against  them.    Perkin  v.  Stc^ford,  562 

DISCOVERY. 
See  Fartiss,  4. 

DISMISSAL. 

1.  After  the  filing  of  the  biU,  the  ^fondant  took 
the  benefit  of  the  insolvent  debtor's  act,  and, 
in  his  schedule,  admitted  the  plaintifl^  to  be  a 
creditor  for  the  subject  matter  of  the  suit. 
The  defendant  afterwards  moved  to  dismiss  the 
bill  for  want  of  prosecution,  with  costs.  The 
court  ordered  the  bill  to  be  dismissed,  but  with- 
out costs,  the  defendant  having,  by  his  own 
act.  destroyed  the  subject  matter  of  the  suit. 
BUnehard  v.  Dreio,  940 

9.  Where  a  defendant,  after  his  answer  is  to  be 
deemed  sufficient,  files  a  supplemental  answer, 
the  plaintiff  is  not  allowed  two  months  to  ex- 
cept to  it;  but,  as  it  cannot  be  excepted  to 
without  leave,  it  is  to  be  deemed  sufficient 
from  the  time  when  it  is  filed ;  and,  therefore, 
the  defendant  may  move  to  dismiss  at  the  end 
of  two  months  from  the  filing  of  the  supple- 
rnental  answer.    Bamee  v.  Tweddle,         481 

3.  On  the  death  of  a  sole  defendant,  the  plain- 
tiff filed  a  bill  of  revivor  and  supplement 
against  his  heir,  executor  and  devisee,  but  did 
not  obtain  an  order  to  revive.  The  devisee 
joined  with  the  heir  and  executor  in  moving 
that  the  plaintiff  might  revive  within  a  week, 
or  that  the  suit  might  be  dismissed.  The  mo- 
tion was  refused,  because  the  devisee,  who  was 
unaffected  by  the  revivor  of  the  suit,  had  join- 
ed in  it.     Folland  v.  LamotU^  486 

4.  A  plaintiff  amended  his  bill,  not  requiring  an 
answer;  the  defendant,  however,  answered 
the  amendments  Held  that  he  could  not 
move  to  dismiss  until  the  expiration  of  two 
months  from  the  time  ^when  the  answer  was 
to  be  deemed  sufficient  Strickland  v.  Strick- 
land, €28 

See  Costs,  8.— Disclaimis. 


DIVIDENDS. 

A  tenant  for  life  of  stock  died  on  the  day  on 
which  a  half-year's  dividends  became  due. 
Held  that  they  belonged  to  his  personal  estate. 
PaUou  V.  Skepfardf  186 

DOCUMENTS. 
See   FouK  Day  Ordke. — Inspection. — ^Pboduc- 

TION  OF  DoCUMXNTS. 

DONATIO  MORTIS  CAUSA. 

A.  being  in  a  declining  state  of  healtli,  detivered 
to  B.  a  locked  eadi-box,  and  told  her,  at  his 
death,  to  go  to  his  son  for  the  key  ;  and  that 
the  box  contained  money  for  herself,  and  en- 
tirely at  her  dtspoeal  aifter  he  was  gone ;  but 
that  he  should  want  it,  every  three  months, 
whilst  he  lived.  The  box  was  twice  delivered 
to  A.  by  Ihs  desire,  and  he  delivered  it  again 
to  B.,  aad  it  was  in  her  possession  at  his  death. 
The  box  was  broken  open  by  B.  after  A.'s 
deathf  and  contained  a  check  for  500/., 
drawn  by  C.  in  favor  of  A.,  and  enclosed  in  a 
cover  endorsed  with  B.'s  name  ;  and  the  key 
(which  A.'b  son  had  refused  to  deliver  to  B.) 
bad  a  piece  of  bone  attached  to  it  with  B.'s 
name  written  on  it.  Held  that  there  was  no 
donatio  v^ortis  eauea,    Reddel  v.  Dobree,   344 

EASEMENT. 
See  Watir  Right. 

ELECTION. 

Although  the  time  for  excepting  to  the  answer  U 
the  biU  may  have  expired,  yet,  if  the  ^aintiff 
amends  his  bill,  the  defendant  cannot  obtain 
an  order  for  the  plaintiff  to  elect  whether  he 
will  proceed  at  law  or  in  equity,  until  the  time 
for  excepting  to  the  answer  to  the  amendments 
has  expired.  Whether  that  ^me  is  to  be  com- 
puted  according  to  the  old  practice,  or  the  hew 
ordexi :  Qu  ?    Leiceeter  v.  Leceieter,  87 

EQUITY. 
See  DaMDRacR,  4. 

^VIDENCe. 

i.  Depotttions  were  suppressed  for  iiregularitT,  in 
the  order  under  which  they  had  been  taken. 
The  Examiner,  en  the  witnesses  again  going 
before  him  for  examination  under  an  order  for 
that  purpose,  read  over  to  them  their  deposi- 
tions taken  under  the  former  order,  and  inqui- 
red whether  they  were  correct ;  and,  on  being 
answered  in  the  affirmative,  he  caused  them  to 
be  signed  by  the  witnesses.  The  court  sup- 
pressed the  depositions  as  having  been  irregu- 
lariy  taken.     Attorney  General  v.  Nethereote, 

311 

2.  Under  37  Geo.  3.  c.  52,  s.  27,  a  copy  of  an 
entry  in  the  Stamp-office  books,  proved  in  the 
regular  way,  is  evidence  of  payment  of  the 
legacy.    Harrieon  v.  Bormell,  380 

EXAMINATION  OF  WITNESSES 
See  DsrosiTicxs. 
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EXCEPTIONS. 

1.  The  Master  haying  atlo^ed  all  the  exceptions 
taken  to  a  bill  for  iitipertlnence,  the  plaintifl* 
took  on^jreneral  exception  to  the  repoit,  al- 
leging that  the  Master  ought  not  to  have  foubd 
the  bill  impertinent  in  all  the  points  excepted 
to.  The  exception  will  be  supported,  if  the 
court  thinks  that  the  Master  ought  not  to  have 
allowed  oue  of  the  eitceptions.  Woodi  ▼. 
Wood*,  197 

S.  A  bill  interrogated  to  all  the  statements  and 
charges  except  one,  and,  the  defendant  having 
omitted  to  answer  it,  the  plaintiff  excepted ; 
but,  in  his  exception,  he  set  forth  the  state- 
ment shortly  and  in  the  form  of  a  question, 
field  that  the  statement,  being  material,  ought 
to  have  been  answered,  and  that  the  exception 
was  sufficient,  as  it  plainly  pointed  out  the 
passage  to  which  It  applied.  Woodroffe  ▼. 
Daniel,  243 

3.  Where  an  exception  to  a  r^poft  not  only  states 
that  the  Master  ought  not  to  have  reported  as 
he  has  done*  but  suggests  what  he  ought  to 
have  found,  the  court,  if  it  allows  the  excep- 
tion and  refers  it  back  to  the  Master  to  review 
his  report,  Intends  not  to  adopt  the  conclusion 
suggested,  but  that  the  whole  subject  of  the 
reference  shall  be  re-considered,  by  the  Master, 
either  upon  the  old  evidence,  or  upon  that  and 
any  other  evidence  which  may  be  brought  be- 
fore him.  Lives fy  v.  Livesey,  331 
See  Practice,  11. 

EXECUTION  OF  CONVEYANCE. 

The  conveyance  of  an  estate  sold  under  the  de- 
cree, had  been  settled  by  the  Master,  and  one 
of  the  defendants  was  made  a  party,  but  re- 
fused to  execute  it.  The  court  refused  an  ap- 
plicatiod,  by  the  purchaser,  that  the  plaiutifis 
should  procure  the  defendant  to  execute  the 
conveyance.    StilltDell  v.  MeUereh,  367 

EXECUTOR. 

To  an  action  brought  by  a  creditor  of  a  testator, 
the  executors  pleaded  the  decree  in  a  suit  for 
the  administration  of  the  testator's  assets. 
The  plea  was  held  to  be  bad  in  law,  and  judg- 
ment was  given  for  the  plaintiff  at  law  The 
cottrt  restrained  Mm  from  enforcing  hb  judg- 
ment against  the  testator's  assets,  but  not 
against  the  executors  personally*  Buries  ▼. 
PopplevDsllt  4l83 

See  CoNYEanoN. 

EXECUTORY  TRUST, 

Lord  Le  Despencer  being  seised  of  the  ancient 
barony  of  Le  Despencer  in  fee,  conveyed  real 
estates  to  trustees,  in  trust,  after  the  deatk  of 
himself  and  his  eldest  son,  to  settle  the  estates 
to  the  use  of  such  pereons,  for  such  estates, 
and  in  snch  manner  that  the  same  should,  so 
far  as  the  law  wonid  permit,  be  strictly  settled 
so  as  to  go  along  with  the  dignity  of  Le  Des- 
pencer, so  long  as  the  person  possessed  of  the 
same  dignity  should  be  a  lineal  descendant  of 
the  settlor,  and  be  held  and  enjoyed  by  the 
person  for  the  time  being  possessed  of   the 


same  dignity,  and  being  SUeh  lineal  descendant 
as  aforesaid  ;  and  that,  during  eWIV  snapen* 
slon  or  abeyance  of  the  same  dignity  Withla 
the  limits  prescribed  by  law  for  strict  settle- 
ments, the  rents  of  the  estates  might  be  equal- 
ly divided  amongst  the  eo-heua  per  tiirftt  of 
the  person  or  persons  respectively,  by  reason  of 
whoee  death  or  deaths  without  issae  male, 
sdch  suspension  or  abeyance^should  be,  for  tho 
time  being,  occasioned.  Held  that  the  aboro 
trust  was  not  void  for  remoteness;  and  the 
Master  was  directed  to  approve  of  a  proper 
settlement  accordingly.  Banhes  t.  Le  Z>es- 
peneer,  576 

FEME  COVERTB. 

Testator  bequeathed  all  his  property  to  fiis 
daughter  (a  single  woman),  in  terms  amount- 
ing to  a  gift  to  her  for  her  separate  use,  and 
appointed  her  sole  execuiHx.  She  married  af- 
ter her  father's  death ;  and  a  sum  of  stock, 
part  of  the  property  bequeathed  to  her,  was 
assigned,  to  trustees.  In  trust  for  her  separate 
use,  for  life,  and,  if  she  survived  her  husband, 
in  trust  for  her  absolutely,  and,  if  net,  then  in 
trust  as  she  should  appoint  by  will,  and,  sub- 
ject thereto,  in  trust  for  her  husband ;  bot  the 
settlement  did  not  notice  any  other  part  of  the 
property.  Held  that  the  husband  did  not  be- 
come entitled,  in  his  marital  right,  to  the  pro- 
perty remainder  unsettled,  but  was  a  trastee  of 
it  for  her ;  and,  therefore,  it  could  not  be  taken 
in  execution  under  a  judgment  recovered 
against  Idm.    Nevflande  v.  Paynter,  377 

See  Husband  and  Wife,  1,  3,  3,  4. 


FIFTH  ORDER  OF  MAY,  18^ 

1.  Under  the  fifth  order  of  May,  1839,  the  eooit 
will  order  preliminary  accounts  to  be  taken  al- 
though the  cause  has  been  set  down  for  hear- 
ing.    Strother  v.  Button,  ^89 

3%  The  court  will  not  direct  preliminary  inqotries 
to  be  made  under  the  fifth  order  of  Bilay,  1839, 
unless  it  is  plain  that  they  would  be  direeted 
at  the  hearing,  and  would  be  binding  on  the 
parties  to  the  suit.    Meinertxhagen  t.  Dame, 

289 
See  Costs,  5^-*Nbw  Ordsss,  1,  7,  10. 


FIXTURES. 
See  HousKBOu)  FuaNrrtras. 

FORECLOSURK 

1.  Where  a  trustee  for  a  mortgagee  is  made  a 
defendant  to  a  foredoeure  suit,  the  plaintiff 
must  pay  his  costs  and  add  them  to  his  own. 
Browne  ▼.  Loekhart,  496 

2.  Order  made,  on  motion  in  a  foreclosure  suit, 
to  the  same  effect  as  a  decree,  although  the 
order  eould  not  be  made  under  the  7th  Greow  9, 
o.  90,  owing  to  some  of  the  parties  interested 
in  the  equity  of  redemption  being  infants,  and 
consequently  incapable  of  admitting  the  plain- 
tiff's title.     Qrane  v.  Mitchell,  464 

3.  If  some  of  the  defendants  in  a  foreclosun  auit 
disclaim,  the  court  vill  decree  them  to  be  fore- 
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doMdy  and  not  timply  disnuM  the  bill  M  agalmt 

them.    Parkin  r.  SU^fitrd,  5G3 

8$e    Amenbmxnt. — Inbpkction    of    MoKTajLoi 

Dexo. 

FOREIGN  COPYRIGHT. 
See  Alien. 

FOUR  DAY  ORDER. 

It  is  not  irregpilar  to  obtain  the  font  day  order  for 
production  of  deeds,  before  the  certificate  of 
the  defendant's  defaoit  has  been  filed.  Aakew 
▼.  PeddU,  182 

FRAUD. 

1.  Where  a  bill  is  filed  for  relief  In  respect  of  a 
fraud  alleged  to  have  been  committed  by  seve- 
ral persons,  it  is  not  necessary  that  all  the  per> 
sons  charged  with  the  fraud  should  be  made 
defendants.     Seddon  v.  Connell,  79 

9.  A  solicitor  who  has  joined  with  his  client  in 
practising  a  fraud,  may  be  made  a  co-defen- 
dant to  a  suit  to  set  aside  the  transaction. 
BeadUe  v.  Bureh,  332 

3.  A  suit  to  set  aside  a  decree  at  the  Rolls,  on 
the  ground  of  fraud,  may  be  heard  by  the 
Vice-Chaiiceilor.    Archer  v.  Slater,  624 

FRAUD  IN  OBTAINING  A  LOCAL  ACT 
OF  PARLIAMENT. 

A  bill  for  forming  a  dock  company  pasted  the 
House  of  Commons  before  three-fourths  of  the 
capital  had  been  subscribed.  As  the  ordera  of 
the  House  of  Lords  required  (hat  proportion  of 
the  capital  to  be  subscribed  before  the  bill  could 
be  brought  into  that  House,  certain  of  the  sub- 
scribers to  the  undertaking  subscribed  for  ad- 
diiional  shares,  in  order  to  make  np  the  defi- 
ciency. Those  persons,  afterwards,  sij^ned  a 
memorandum  declaring  that  the  additional 
shares  were  to  be  held  in  trust  for  the  com- 
pany. The  bill  was  then  brought  Into  the 
House  of  Lords  and  passed.  One  of  the  sec- 
tions provided  thaS  on  the  trial  of  an  action  to 
be  brought,  by  the  company  against  a  share- 
holder, for  money  due  on  a  call,  it  should  only 
be  necessary  to  prove  that  such  call  was  made, 
and  that  twenty-one  days'  notice  of  it  was 
given,  without  proving  the  appointment  of  the 
directors  who  made  the  cail ;  and  that  the 
cempany  should,  thereupon,  be  entitled  to  re- 
cover, unless  it  should  appear  that  the  call  ex- 
ceeded 51.  per  share,  ot  that  the  required  no- 
tice had  not  been  given.  At  the  first  meeting 
of  the  company  directors  were  chosen;  at 
another  meeting,  it  was  resolved  that  the  trust 
declared,  by  the  memorandum,  of  the  addition- 
al shares,  should  be  annulled,  and  that  those 
shares  should  be  transferred  to  the  secretary, 
for  the  nse  of  the  company :  but  the  members 
present  at  those  meetings  did  not  hold  the 
number  of  shares  required,  by  the  act,  to  con- 
stitute a  valid  meeting,  exclusive  of  the  addi- 
tional shares.  Afterwards  the  directors  having 
made  a  call,  the  company  brought  an  action, 
against  one  of  the  original  8of)6criberB,  for  the 
amount  of  it ;  whereupon  he  filed  a  bill,  to  re- 
strain the  action,  alleging  that  the  additional 


■ubecripBons  were  firaudolently  made,  and  con- 
sequently the  meetings  were  not  duly  consti- 
tuted, and  the  appointment  of  the  directors 
who  had  made  the  call,  and  the  other  proceed- 
ings of  those  meetings,  were  invalid ;  but  that, 
by  the  special  proHsions  of  the  act,  he  was 
prevented  from  giving  evidence,  at  the  trial  of 
the  action,  to  show  that  the  appointment  of  the 
directors  was  not  duly  made.  A  demurrer  to 
the  bill,  for  want  of  equity,  was  allowed. 
Mangles  v.  The  Chrand  Collier  Dock  Com- 
pany, 519 
See  Joorr  Stock  Compant. 


FRAUDULENT  PREFERENCjB. 

On  the  9th  of  May,  1831,  M.,  being  a  partner 
with  R.  in  a  linen  manufactory,  sold  and  as- 
signed his  share  in  the  partnership  to  L. ;  but 
being  apprehensive  that  the  transaction,  if 
made  public,  weald  eause  a  run  on  certain 
banks  in  which  he  was  engaged,  and  might 
prevent  his  l>eing  re-elected  for  the  borough  of 
A.,  which  he  then  represented,  the  dissolution 
of  the  partnership  between  him  and  R ,  and 
the  formation  of  the  new  partnership  between 
R.  and  L.  was,  at  his  request,  not  announced 
in  the  Gazette,  or  otherwise  made  public,  until 
the  3d  of  January,  1832.  On  the  2d  of  that 
month,  M.  stopped  payment,  and,  on  the  26th, 
a  fiat  issued,  on  a  debt  inc aired  in  1830,  under 
which  he  was  found  a  bankrupt  On  the  1  ith 
of  Jnly,  1831,  M.  l>eing  indebted,  en  bond,  to 
the  trustees  of  his  son  s  marriage  settlement, 
assigned,  at  Ids  son*s  request,  a  house  and  fur- 
niture, to  the  trustees,  as  a  security  for  the 
bond  debt.  At  the  time  of  the  assignment,  M. 
was  in  some  pecuniary  difficulties  arising  from 
the  failure  of  stock  transactions  and  other  spe- 
culations in  which  he  had  been  engaged. 
Held  that,  under  all  cireumstances  of  the  case, 
the  assignment  was  not  a  fraudulent  convey- 
ance by  M.,  with  intent  to  defeat  or  delay  his 
creditors,  and,  therefore,  not  an  act  of  bank- 
ruptcy ;  and  that,  at  all  events,  his  share  in 
the  linen  business  was  not  in  his  order  and  dis- 
position at  the  time  of  the  assignment.  Ban* 
natyne  v.  Leader,  350 

FUNERAL  EXPENSES. 
See  Debt. 

FURNITURE. 
See  Household  Foeniturb. 


HEIR. 

1.  To  a  suit  for  administering  the  real  assets  of  a 
testator,  under  3  and  4  WHl.  4,  c.  104,  the  heir, 
as  well  as  the  devisee,  is  a  necessary  party. 
The  case  of  Weeka  v.  Evane,  reported  ante, 
vol.  7,  p.  646,  overruled.  Brown  v.  Weather- 
hy,  125 

2.  Under  the  3  and  4  Will.  4,  c.  106,  s.  3,  an 
heir  to  whom  lands  are  devised  by  his  ances- 
tor, takes  them  as  devisee,  to  aU  purposes; 
and,  therefore,  the  pecuniary  legatees  are  not 
entitled  to  have  the  assets  marsfaaTled  as  against 
him.     Strickland  v.  Strickland,  374 
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HEIR  AND  ilDMINISTRATOR. 

By  a  contract  for  the  lale  of  an  oatate,  it  waa 
agroed  that  the  purchase  ahould  be  completed 
on  a  certain  day,  but  that  all  rent  to  accrue  in 
the  interinif  should  belong  to  the  yendor,  kis 
Aeira,  executors,  and  administrators.  The  ven- 
dor died  intestate  before  the  day  appointed  for 
eompletingr  the  parehase.  Held  that  rent 
accrued  l&tween  that  day  and  the  vendor^s 
death,  belonged  to  his  heir.  Shadfortk  v. 
Temple,  184 

HEIR  LOOMS. 
See  Pbrfetuitt. 

HOUSEHOLD  FURNITURE. 

Under  a  bequest  of  household  furniture,  fixtures, 
belonging  to  the  testator,  in  a  leasehold  house, 
occupied  by  him,  will  pass.  Paton  v.  Skep- 
pard,  186 

HUSBAND  AND  WIFE. 

1.  A  separation  deed  recited  that  diveis  unhappy 
difl^rences  subsisted  between  the  husband  and 
wife,  in  consequence  of  which  they  had  agreed 
to  live  separate.  The  husband  then  covenan- 
ted to  pay  an  annuity  to  a  trustee  for  the  wife, 
daring  her  life ;  but  there  was  no  covenant  on 
the  part  of  the  trustee  or  any  other  person,  to 
indemnify  the  husband  against  the  debts  of  the 
*wife.  The  husband  died,  and  the  annuity 
became  in  arrear.  Hold,  that  the  covenant 
might  be  enforced  against  the  husband's  execu- 
tors ;  for,  there  being  no  evidence  to  the  con- 
trary, there  might  have  been  circumstances, 
alluded  to  by  the  recital,  which  would  have 
warranted  a  divorce  a  awiiM  ei  ikon;  but 
that  the  covenant,  bekig  voluntary,  could  not 
be  enforced  against  the  husband's  creditors. 
Clough  V.  Lav3feri,  174 

S.  A  married  lady  who  was  entitled  to  an  income 
of  500/.  s  year  out  of  the  property  in  the  cause, 
being  of  unsound  mind,  the  court  orderod  the 
whole  of  the  500/.  to  be  paid  te  her  huiAMmd ; 
but  directed  the  arrean  and  future  payments 
of  an  annuity  of  100/.,  to  which  she  was  enti- 
tled for  her  separate  use,  to  be  carried  to  her 
separate  account,  notwithstanding  the  husband 
deposed  that  the  expenses  incurred  by  him  in 
her  care  and  maintenance  exceeded  500/.  a 
year.     Nettleekipp  v.  NettUahipp,  236 

3.  A  husband  and  wife  lived  separate  from  each 
other.  At  the  death  of  the  wife  she  was  pos- 
sessed of  cash  and  bank  notes,  arisen  from  pro- 
perty settled  to  her  separate  nse.  Held  that 
thehusband  was  entitled  to  them  in  his  marital 
right     Molony  v.  Kennedy,  354 

4.  By  articles  of  separation,  the  husband  covenant- 
ed with  his  wife's  trustee,  to  secure  an  annui- 
ty of  1000/.  on  her,  on  or  before  a  certain  day ; 
and  the  trustee  covenanted  with  the  husband, 
that,  on  the  annuity  being  secured,  he  would 
enter  into  a  covenant  to  indemnify  the  hus- 
band against  the  wife's  debts.  Held  that  the 
latter  covenant,  though  conditional,  was  suffi- 
cient to  support  the  articles.  WeUesUy  v. 
Welleeley,  356 

S«€  Feme  CovaaTK. 


IMPERTINENCE. 

I.  A  bill  was  filed  against  A.,  to  set  aside  a  pur- 
chase  made  by  him,  on  the  ground  of  fraud. 
A.  died  after  filing  his  answer.  The  plaintiff 
then  filed  a  supplemental  bill  against  A.'s  de- 
visees, stating  the  allegations  in  the  original 
bill,  and  several  passages  in  the  answer,  eomo 
of  which  were  stated  by  way  of  pretence,  and 
charges  were  founded  upon  them.  Held  that 
the  supplemental  bill  was  not  impertinent. 
Woods  V.  Woode,  197 

3.  The  Master  having  allowed  all  the  exceptions, 
taken  to  a  bill,  for  impertinence,  the  plaintiff 
took  one  general  exception  to  the  report,  alleg- 
ing that  the  Master  ought  not  to  have  found 
the  bill  impertinent  in  all  the  points  excepted 
to.  The  exception  will  be  supported,  if  tho 
court  thinks  that  the  Master  ought  not  to  have 
allowed  one  of  the  exceptions.  lb. 

3.  After  the  defendants  had  answered  the  bill,  one 
of  the  plaintifis  died  ;  upon  which  a  bill  of  revi- 
vor was  filed,  praying  that  the  defendants 
might  answer  it.  The  defendants,  in  their  an- 
swer, admitted  the  right  to  revive,  and  stated 
that,  since  answering  the  original  bill,  they  bad 
become  bankrupt,  and  obtamed  their  certifi- 
cates. Held  that  those  statements  were  not 
Impertinent.    Langley  v.  Fieker,  345 

See   SCAVPAL  AND  iMrEaTINBMCI. 

INFANT. 

1.  After  a  decree  and  order  on  further  directiontt 
in  a  suit  by  creditors,  the  plaintifiEt  discovered 
that  there  was  an  infant  tenant  in  tail  of  the 
deceased's  real  estates,  in  existence,  who  was 
bom  prior  to  the  filing  of  the  bill.  On  tho 
bearing  q£  a  supplemental  suit,  by  whicli  tha 
infant  was  first  brought  before  the  court,  the 
a6counts  were  directed  to  be  taken  over  again 
as  against  the  infant,  with  liberty  to  the  Mas- 
ter to  adopt  aay  of  the  accounts  before  taken, 
if  he  should  find  it  beneficial  to  the  infant  so  to 
do.    Baillie  v.  Jackson,  167 

3.  In  a  suit  for  administering  the  property  of  a 
persoM  deceased,  if  an  infant  defendant  is  in- 
terested in  the  real  estates,  the  court  will  not 
direct  those  estates  to  be  sold,  until  the  ac- 
counts of  the  personal  estate  have  been  taken, 
and  the  cause  heard  for  further  directions. 

lb. 

3.  Testator  made  a  certain  provision  for  the  in- 
fant son  of  his  relation  M.  W.,  until  the  age  of 
sixteen,  and  then  left  the  infant  to  the  care  of 
his  trustees,  to  provide  for  hira  in  some  business 
or  profession,  and  his  future  maintenance,  out 
of  the  testator's  funded  property.  Held  that 
the  infant  on  attaining  sixteen,  was  entitled  to 
receive,  out  of  the  testator's  funded  property, 
a  sum  sufficient  to  provide  for  him  in  some 
business  or  profession,  and  lo  an  annual  allow- 
ance for  his  future  maintenance  during  his  life ; 
and  it  was  referred,  to  the  Master,  to  inquire 
and  state  what  suras  were  proper  to  be  allowed 
for  those  purposes.  KUvington  v.  Oray,  393 
See  Lbqacy,  8. — ^VxcE-CiiANCEULoa,  1. 

INFANT  DEFENDANT. 

The  31st  order  of  August,  1841,  docs  not  apply 
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to  the  eaae  of  an  infant  defendant.     Etnery  v. 
New9on,  564 

INFANT  HEIR. 
See  MoRTOAQoa  and  MoaTOAGEK. 

INJUNCTION. 

1.  The  conit  will  ^rant  the  common  Injanctibn 
on  any  day^'allhougrh  oat  of  tenn,  and  not  a 
Bea!  day,  or  continuation  of  the  seal.  Reeee  v. 
Humble,  117 

22.  An  order  nisi  for  dissolving  an  injunction  can- 
not be  obtained  on  patting  m  a  plea.  Wrot  ▼. 
Clayton,  185 

3.  Special  injunction  diasoWed  with  costs,  office 
copies  of  the  affidavits,  in  support  of  it,  not 
haying  been  obtained,  when  it  was  moved  for. 
Jackton  v.  Catsidy,  326 

4.  To  an  action  brought  by  a  creditor  of  a  testa- 
tor,  the  executors  pleaded  the  decree  in  a  suit 
for  the  administration  of  the  testator's  assets. 
The  plea  was  held  to  be  bad  in  law,  and  judg- 
ment was  given  for  the  plaintiff  at  law.  The 
court  restrained  him  from  enforcing  his  judg- 
ment against  the  testator's  assets,  but  not 
against  the  executor's  personalty.  Burlea  v. 
PoppUfDell,  383 

5.  Where  one  of  the  defendants  to  a  bill  of  inter- 
pleader is  suing  the  plaintiff  in  equity,  and 
another  is  suing  him  at  law,  the  court  will 
grant  an  injunction  to  restrain  the  suit  in  equi- 
ty as  well  as  the  action  at  law.  Crawford  v. 
Fisher,  479 

6L  A  defendant's  clerk  in  court  is  not  his  agent  for 
the  purpose  of  receiving  notice  of  an  injunc- 
tion granted  in  the  cause.     OooBeman  r.  Dann, 

517 
See  ArriDAvrrs,  1,3 — Assignable  Lvterist. — 

Water  Rioirr. 

INROLMENT. 
See  BEDPoan  Level  Act. 

INSOLVENT. 
iS^ee  Dismissal,  1. — >Paeties,  1, — ^Powek. 

INSPECTION  OF  DOCUMENTS. 

Where  documents  which  a  defendant  is  ordered 
to  produce  are  permitted  to  remain  in  his  solici- 
tor's office  for  the  plaintiff's  inspection,  the  so- 
licitor is  not  entitled  to  charge  the  plaintiff  for 
inspecting  them,  although  the  clerk  in  court 
would  have  been  entitled  to  demand  6s.  Sd. 
per  hour.     Woodroffe  v.  Daniel,  136 

See  SouciToa,  3. 

INSPECTION  OF  MORTGAGE  DEED. 


A  mortgagee  is  not  bound  to  prodnce  his  mort- 
gage deed  to  the  devisee  of  the  mortgaged  es- 
tate, until  payment  of  principal  and  interest, 
notwithstanding  the  devisee  may  be  ignorant 
of  the  amount  of  the  interest,  the  time  of  pay- 
ment, and  all  the  other  particulars  of  the  secu- 
rity.   Browne  ▼.  Loekhart,  421 

INSUFFICIENCY. 


charges  except  ohe,  and,  the  defendant  having 
omitted  to  answer  it,  the  plaintiff  ex'^epted ; 
but,  in  his  exception,  he  set  forth  the  statement 
shortly,  and  in  the  form  of  a  question.  Held 
that  the  statement  being  material,  ought  to 
have  been  answered,  and  that  the  exception 
was  sufficient,  as  it  plainly  pointed  out  the 

Sasskge  to  which  it  Applied.     Woodroffe  r. 
}anUl,  243 

INTERPLEADER. 

Where  one  of  the  defendants  to  a  bill  of  inter- 
pleader is  suing  the  plaintiff  in  equity,  and 
another  is  suing  him  at  law,  the  court  will 
grant  an  injunction  to  restrain  the  suit  in  equi- 
ty, as  well  as  the  action  at  law.  Crawford  ▼. 
FUher,  479 


JOINT  STOCK  COMPANY 


J 


1.  A.  filed  a  bill  against  the  public  officer  of  a 
joint  stock  bank,  alledng  that  he  had  been  in- 
duced to  purchase  500  shares  in  the  bank,  by 
fraudul<^nt  representations  made  by  the  direc- 
tors, in  their  reports,  as  to  the  prosperous  state 
of  the  company's  affairs,  and  praying  for  a  de- 
claration to  that  effi»ct  and  that  the  purchase 
might  be  declared  void,  as  between  him  and 
the  company,  and  that  the  latter  might  repay 
him  his  purchase  money.  Held  that,  as  the 
litigation  was  between  one  member  of  the  part- 
nership as  such,  and  the  other  member  as  such> 
the  public  officer  was  improperly  made  a  party 
to  it  as  representing  the  company ;  and  a  demur- 
rer by  him  was  allowed.  Seddon  v.  ConneU,  58 

2.  A  joint  stock  banking  company,  under  7  Creo. 
4,  c.  46,  may  sue,  by  their  public  officer,  mem- 
bers of  the  company  jointly  with  strangers. 
Mannere  v.  Rowley,  ^471 

See  DsMnRRER,  1,2. 

JUDGMENT. 
See  Injunction,  4 

JUDGMENT  CREDITOR. 

1.  Stock  standing  in  the  Accountant  Genarars 
name  to  the  separate  account  of  a  party 
against  whom  a  judgment  debt  has  been  re- 
covered, may  be  charged,  under  1  and  2  Vict, 
c.  110,  with  the  debt;  but  the  charging  order 
must  be  made,  not  by  a  judge  in  equity,  but 
by  a  judge  at  common  law ;  and,  although 
such  order,  in  terms,  charges  the  stock,  it  af- 
fects only  the  interest  of  the  debtor  in  the 
stock,  andt  therefore,  does  not  interfere  with 
the  righlB  of  prior  incumbrancers.  Hulkeo  v. 
Day,  41 

2.  A  court  of  equity  will  make  a  stop  order,  as 
auxiliary  to  the  charging  order.  Ibid. 

JURISDICTION. 

1.  Where  two  classes  of  persons  claim,  adverse- 
ly to  each  other,  the  right  of  administering 
the  funds  of  a  charity,  the  court  will  not  de- 
cide the  question,  on  a  petition  presented  un- 
der 52  Geo.  3,  c.  101.    In  re  Weot  Retford 

I      Church  Lands, 


101 
A  bill  interrogated  to  all  the  statements  and  '  2.  The  court  has  no  jurisdiction  to  make  an  or- 
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der  on  a  petition  preaented  under  53  Geo.  3,  c. 
101,  for  transferring  the  funds  of  a  dispensary 
to  a  hospital,  and  amalgamating  the  two  in- 
stitutions.    In  re  Reading  Dispensary,      1 18 

X  The  Vice-chancellor  has  jurisdiction  to  make 
orders  under  2  and  3  Vict.  c.  54,  (for  amend- 
ing the  law  relating  to  the  custody  of  infants,) 
although  the  Lord  Chancellor  and  Master  of 
the  Rolls  are  alone  mentioned  in  the  act.  In 
re  Taylor,  391 

4.  The  Vice-Chancellor  has  no  jurisdiction  under 
the  12th  order  of  May,  1837,  to  order  a  fund 
standing  in  trust  in  a  Lord  Chancellor's  cause 
to  be  transferred  to  a  Rolls'  cause.  Wright  v. 
Irving,  635 

See  Costs,  7^ — Vice-Chanceixob,  3>  3. 

LEASEHOLDS. 

Testator  derised  to  trustees  all  his  messuages 
or  tenements,  farms,  lands,  hereditaments,  and 
premises,  with  the  appurtenances,  situate  in  C.  I 
and  W.,  and  all  other  his  freehold  lands  and 
tenements  whatsoerer ;  to  hold  all  such  his 
said  real  estate,  with  the  appurtenances,  to 
the  trustees  and  their  heirs,  upon  trust  for  the 
use  of  his  wife  for  life,  with  limitations  after 
her  decease,  which  were  applicable  to  freeholds 
only.    And  he  gave  all  his  household  goods, 
implements    of    husbandry,    farming    stock, 
moneys,  securities  for  money,  and  all  other  his 
personal  estate  and  efiects  whatsoever,  to  his 
wife,  for  her  own  sole  use.     The  testator  was 
seised,  in  fee,  of  freehold  lands  in  C.  W.  and 
S.,  hut  there  was  no  messuage  or  other  build- 
ing on  any  of  those  lands,  except  a  wooden 
barn  and  stable  on  the  land  in  S.     He  was 
also  possessed  of  land  in  C.  for  a  long  term  of 
years,  on  which  there  were  a  messuage  and 
farm  buildings ;  and,  at  his  death,  and  for  six 
years  before,  he  occupied  the  freehold   and 
leaseholds  as  one  farm,  but  they  did  not  adjoin 
each  other.     Held  that  the  leaseholds  did  not 
pass,  under  the  devise   of   all  the  testator's 
messuages  or  tenements,  farms,  &e.,  but  un- 
der the  bequest  of  the  testator's  personal  es- 
tate.   Arkell  v.  Fletcher,  399 
See  CoMVKRaioif. 


LEGACY. 

1.  Testator  directed  the  interest  of  a  sum  of 
money  to  be  applied  for  the  maintenance  and 
education  of  his  infant  nephew,  but  made  no 
dtsposition  of  the  principal.  Held  that  the 
nephew  was  entitled  to  the  interest  during  his 
life.     Sjomss  v.  Martin,  287 

3.  Testator  gave  5000/.  stock  to  a  female  infant, 
to  be  paid  or  tranferred  to,  or  settled  on  her, 
by  his  executoiB,  by  such  deed  or  instrument  in 
writing,  as  they  should  think  most  prudent  and 
proper,  on  her  attaining  twenty-one.  The  infant 
married  in  the  testator's  lifetime,  and,  after- 
wards, attained  twenty-one.  The  court  or- 
dered the  stock  to  be  transferred  to  her,  on  her 
sole  receipt    Laing  v.  Laing,  315 

3.  Under  36  Geo.  3,  c  52,  s.  27,  a  copy  of  an 
entry  in  the  Stamp  office  books,  proved  in  the 
regular  way,  is  evidence  of  payment  of  the 
legacy.    Harrison  v.  BorweU^  380 


4.  Testator  bequeathed  his  residuary  estate  ia 
trust  lor  bis  nephew  for  life ;  and,  after  his 
death,  in  tmst  to  transfer  the  whole  to  his 
children  by  any  lawful  marriage,  on  the  day  of 
their  attaining  the  age  of  twenty-<Mie«  Held 
that  the  time  of  payment  was  annexed  to  the 
gift,  and,  therefore,  none  of  the  nephew's 
children  would  be  entitled  to  take,  nnlew  they 
attained    twenty-one.    Murray  v.    Tanesedt 

465 

See  CoNnmoNAi.  Biqvest  — Cvmuiatpte  Lega- 
OIK&— Will,  2,  3,  4,  9,  13. 

LIEN. 

By  articles  ef  separation  between  A.  and  his 
wife,  dated  in  June,  1834,  A.  covenanted  that 
he  would,  on  or  before  the  1st  February,  1835| 
either  by  a  charge  on  freehold  estates  of  in- 
heritance, or  by  investing  an  adequate  sum  in 
the  purchase  of  stock,  or  by  the  best  means 
which  might  be  then  in  his  power,  secure  an 
annuity  of  1 000/.  to  a  trustee  for  his  wife. 
In  December,  1834,  A.  and  his  sons  joined  in 
limiting    freehold    and    copyhold   estates,    of 
which  A.  was  tenant  for  liie,  with  remainder 
to  his  son  in  tail  male,  to  trustees,  in  trust  to 
raise  463,000/.,  and,  thereout,  to  pay  off  en- 
cumbrances on  the  estates,  and  to  pay  the  sur- 
plus to  A* ;  and  subject  thereto,  to  stand  pos- 
sessed of  the  estates,  in  trust  for  such  pexaons 
as  A.  and  his  son  should  jointly  appoint ;  and, 
sublet  thereto,  in  trust  for  A.  for  life,  with  re- 
mamder  in  trust  for  his  son  in  fee  if  he  should 
survive  A.,  but  if  he  should  die  in  A.'s  life- 
lime,  then,  in  trust  for  him  in  tail  male,  with 
remainder  in  tmst  for  A.  in  fee ;  and  A.  was 
empowered,  subject  to  the  raising  of  462,000/., 
to  charge  the  estates  with  a  jointure  of  15UQt 
a  year,  for  his  then  or  any  future  wife.    Held 
that  the  articles  and  the  deeds  of  December, 
1834,  formed  but  one  transaotion,  and  that  the 
wife  was  entitled  to  have  the  covonant  in  the 
articles  performed  by  means  of  the  provisions^ 
for  A.'s  benefit,  eontained  in  the  deeds  of  Do- 
ceoiber,  1834.     Wellesley  v.  Welleslsy,      856 


LIMITED  ADMINISTRATION, 
^ee  ApMiNisTXAToa,  3, 3. 


LOCAL  ACT. 
See  FxAUD  im  obtaining. 

LUNATIC. 

A  person  who  was  a  lunatic,  but  had  not  been 
found  to  be  so  by  inquisition,  died  Feised  of  a 
small  freehold  estate,  but  not  possessed  of  any 
personal  property.  His  stepfather  had  re- 
ceived the  rents  of  the  estate,  and  had  ex- 
pended^ more  than  the  amount  of  them  in 
maintaining  the  lunatic ;  he  also  paid  the 
lunatic's  funeral  expenses.  Held  that  he  was 
not  entitled,  under  3  and  4  W.  4,  c  104,  to  be 
paid  either  the  surplus  expenditure,  or  the 
amount  of  the  funeral  expenses,  out  of  the 
lonatic's  free|io)4  es^ato*  CarUpr  v.  Boards  7 
See  Sepakatb  FnorEETT,  1. 


INDEX. 
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MAINTENANCE. 

Teitator  made  a  certain  proviaion  for  the  iDfant 
■on  of  his  relation  M.  W^  until  the  age  of 
■izteent  and  then  left  the  infant  to  the  care  of 
his  trustees,  to  provide  for  him  in  some  busi- 
ness or  profession,  and  his  future  maintenance, 
out  of  the  testator's  funded  property.  Held 
that  the  infant,  on  attaining  sizte«*n,  was  en- 
titled to  receive,  out  of  the  testator's  funded 
property,  a  sum  sufficient  to  provide  for  him  in 
some  businesB  or  profession,  and  to  an  annual 
allowance  for  his  future  maintenance  during 
his  life  ;  and  it  was  referred,  to  the  Master,  to 
inquire  and  state  what  sums  were  proper  to  be 
allowed  for  those  purposes.  Kilvingion  ▼. 
Graf,  293 

See  DsBT. — Husbamd  4N0  Wifi,  3, — Wijul,  7. 

MARITAL  RIGHT. 

See  Husband  and  Win,  3. — Sspa&ats 

FaorsKTY,  4. 

MARSHALUN6  OF  ASSETS. 

Under  the  3  and  4  Will.  4,  c  106,  a.  3,  an  heir 
to  whom  lands  are  devised  by  his  ancestor, 
takes  them  as  devisee,  to  all  pnrpooes ;  and, 
therefore,  the  pecuniary  legatees  are  not  en- 
titled to  have  the  asBOts  marshalled  as  against 
him.    Strickland  v.  SuiekUmd,  374 

MASTER. 

See  SCANDAI*  AND  IjfPXaTINXNOK. 

MASTER'S  REPORT. 

Under  the  48th  order  of  August  1841,  it  is  not 
sufficient  for  the  Master  to  give  a  short  de- 
scription of  the  documents  laid  before  him, 
and  then  to  state  his  finding,  but  he  ought  to 
mention  on  which  of  those  docomeuii  he  pro- 
ceeded, and  to  show  what  were  the  contents 
thereof  from  whioh  he  drew  his  conclusion, 
and  then  to  state  his  finding.     In  re  Grant, 

573 

MORTGAGOR  AND  MORTGAGEE. 

1.  The  infant  heir  of  a  mortgagee  in  fee,  having 
been  found,  by  the  Master,  to  be  a  trustee  of 
the  mortgaged  estate,  for  the  executor  of  the 
mortgage,  the  executor  petitioned  that  the  in- 
fant might  be  ordered  to  convey  the  estate  to 
the  mortgagor,  who  had  offered  to  pay  the 
principal  and  interest  due  oa  the  mortgage. 
Held  that  the  costs  of  the  proceeding  before 
the  Master,  must  be  paid  by  the  mortgagor. 
Ex  parte  Ommaney,  :298 

%  A  mortgagee  is  not  bound  to  produce  his 
mortgage  deed  to  the  devisee  of  the  mort- 
gaged estate,  until  payment  of  prinoipal  and 
mterest,  notwithstanding  the  devisee  may  be 
ignorant  of  the  amount  of  the  interest,  the 
time  of  payment,  and  all  the  other  particulars 
of  the  security.     Browne  v.  Loekhart,        421 

3.  Order  made  on  motion  in  a  foreclosure  suit  to 
the  same  effect  as  a  decree,  although  the  order 
could  not  be  made  nnder  the  7th  Geo.  U»  c  20, 
owing  to  some  of  the  parties  interested  in  the 
eqnity  of  redemption  bebg  Inifants,  and  conse- 

Vol..  X-  62 


quently  uieapaUe  of  admittinj  the  plamtiff's 
ttUe.     Grane  v.  Mitchell,  484 

See  FoKBcxxisvKK. 

MOTION. 
See  ArFiDAvm. — Costs,  5,  7. 

MULTIFARIOUSNESS. 

If  a  plaintiff  has  one  remedy  against  A.,  and 
that  remedy  and  another  against  B  for  the 
same  cause  of  suit,  neither  A.  nor  B.  can  de- 
mur for  multifariousness,  on  the  ground  that 
the  bill  seeks  to  enforee  both  the  remedies 
against  B.  and  only  one  of  them  against  A. 
Manners  v.  Rowley^  470 

NEAREST  OF  KIN  OF  MY  OWN 
FAMILY. 

Testator  bequeathed  his  resdue  to  trustees,  in 
trust  to  pay  an  annuity  to  his  wife,  and,  sub- 
ject thereto,  in  trust  for  his  daughter  for  life, 
and,  after  her  death.  In  trust  for  her  children. 
Provided  that,  if  his  daughter  should  die  with- 
out leaving  sny  issue,  then  the  trustees  should 
pay  scoot  as  she  should  appoiut :  and,  if  his 
wife  should  survive  his  daughter  and  his 
daughter  should  die  without  issue,  then  that 
the  trustees  should  pay  2000/.  to  his  wife,  and 
assign  the  residue  of  the  trust  moneys  unto  the 
nearest  of  kin  of  his  own  family  for  ever. 
The  daughter  survived  the  wife,  and  died 
without  leaving  issue.  Held  tliat  the  next  of 
kin  of  the  daughter,  were  entitled  to  the  fund. 
Clapton  V.  Bulmer,  426 


NEW  ORDERS. 

1.  The  5th  ocder  of  May,  1839,  merely  enables 
the  court  to  direct  suoh  inquiries  as  must  bo 
made  prior  to  the  discussion  of  the  question  in 
the  cause,  but  not  to  prejudice  or  deeide  that 
question.  Therefore,  where  a  bill  is  tiled  for 
an  acoounty  the  court  will  not,  under  the  5th 
order,  direct  the  account  to  be  taken.  Lee  r. 
Shaw,  3$9 

2.  The  prosecution  of  a  deoree  in  a  creditor's 
suit,  having  been  taken  I'rom  the  plaintiff^,  and 
commiiled  to  another  creditor,  under  the  56th 
order  of  lb28,  the  plaintiff'*s  solicitor  was  or* 
dered  to  allow  that  other  creditor's  solicitor  to 
inspect  and  take  copies  of  »ll  tha  papers  in  the 
cause,  in  hit  possession.    Bennett  ?.  Baxter, 

417 

3.  Under  tha  31st  order  of  1828,  if  a  plea  to  the 
whole  bill  b  argued  and  allowed,  the  pUintiff*, 
although  he  undertakes  to  reply  to  the  plea, 
must  pay  the  costs  of  it,  bat  the  other  costs  of 
the  suit  will  be  rpsenred.    Pry  ▼  Richardoon, 

475 

4.  The  21st  order  of  Augmt,  1841,  does  not  ap- 
ply to  the  case  of  an  i^ant  defendant  J?me* 
ry  ▼.  Neweon,  564 

5.  Under  the  48th  order  of  August,  1B4I,  it  is 
not  sufiioient  for  the  Master  to  give  a  short  de- 
scription of  the  documents  laid  before  him,  and 
then  to  state  his  finding ;  but  he  ought  to 
mention  on  which  of  those  documents  he  pro« 
ceeded,  and  to  show  what  were  the  contentf 
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therpof  from  wbieh  he  drew  bis  conclaridn, 
and  then  to  state  his  finding.    In  rt  Ormnt, 

573 
Ss  Petition  by  tenant  in  tail,  on  the  death  of  the 
tenant  for  life,  for  payment  of  a  fund  in  conrt, 
cr:sen  from  the  sale  of  timber  improperly  cut 
by  the  tenant  for  life.  The  decree,  on  further 
directious,  was  made  by  the  Master  of  the 
Rolls,  but  it  did  not  reserre  liberty  to  apply. 
Held  that  the  case  was  not  affected  by  the 
11th  order  of  May,  1837,  and  therefore  the 
application  was  not  improperly  made  to  the 
Vice-chancellor.    Aburroto  ▼.  Aburrowt    602 

7.  If  on  an  application  by  ti.e  plaintiff,  under 
the  5th  order  of  the  9th  of  May,  1839,  for 
prolimioary  accounts  to  be  taken,  the  defen- 
dant cbjects  that  certain  penons  ought  to  have 
been  made  co-plaintiffii,  the  conrt  will  not 
moke  the  order.    Logan  r,  Bainef,  604 

8.  A  party  is  not  at  liberty  to  disrogard  an  order 
of  the  conn,  although  H  b  irregular ;  but 
ought  to  move  to  discharge  iL  Consequently, 
if  a  party  has  obtained  an  order  for  setting 
down  a  cause  before  the  Master  of  the  Rolls, 
which,  under  the  orders  of  May,  1837,  ought 

»  to  have  been  set  down  before  the  Lord  Chan- 
cellor, the  opposite  party  has  no  right  to  treat 
that  order  as  a  nullity,  and  to  proceed,  before 
the  Lord  Chancellor  or  the  Vice-chancellor, 
just  as  if  no  such  order  had  been  obtained. 
WUkin9  V.  Sievent,  617 

9.  Before  the  orders  of  May,  1837,  came  into 
operation,  a  cause  was  heanl,  at  the  Rolls,  both 
originally  and  for  further  directions ;  and  ex- 
ceptions to  a  report  on  a  reference  ordered  at 
the  latter  hearing,  were  heard  before  the  Vice- 
Chancellor,  who  merely  referred  it  back  to  the 
Master  to  review  his  report.  Held  ,the  new 
orden  being  then  in  operation)  that  the  cause 
was  a  Rolls  cause.  lb. 

10.  A  bill  was  filed  for  payment  of  a  legracy, 
but  it  appeared  from  answer  that  the  plaintiff 
did  not  correctly  answer  the  description  of  the 
legatee  contained  in  the  will.  The  court  re- 
fused to  direct  a  preliminary  inquiry  under  the 
5th  order  of  the  9th  May,  1839.  WiUon  v. 
Appleffarth,  657 

See  Adxancino  Caisk,  1,  ^.^Dismisbal,  2.^ 
Election. — Fifth  Oansa  or  Mat,  1839, 1,3. 
— Four-Dat  Ordkr. — Jurisdiction,  4.— Scan- 
dal AND  IxrKRTINENCE. 

ORDER  AND  DISPOSITION. 
See  Act  op  Bankruftct. 

PARTIES. 

1.  An  allegation  in  a  bill  that  H.  was  dead,  m- 
■olvent,  and  without  leaving  any  assets  for 
payment  of  his  debts,  is  sufficient  to  dispense 
with  his  representative  being  made  a  party. 
Seddon  v.  Cimnell,  79 

9.  Where  a  hi: I  is  filed  for  relief  in  respect  of  a 
frwad  alleged  to  have  been  committed  by  seve- 
ral persons,  it  is  not  necessary  that  all  the 
perM>ns  charged  with  the  fraud  should  be 
made  defendants.  lb. 

3.  To  a  suit  for  administering  the  real  assets  of 
a  testator,  under  3  and  4  W.  4,  c.  104,  the 
heiri  as  well  as  the  devisee,  is  a  necessary 


party.  Tlie  ease  of  Weeks  v.  Ernns,  report- 
ed nni€f  vol.  7,  p.  546,  overruled.  Brown 
Y.  Weatherbf,  195 

4.  The  decision  in  Irving  v.  TkomftM,  mnte, 
vol.  9,  p.  17,  approved  of  by  the  IjOrd 
Chancellor.     JFerr  v.  J?«ip,  370 

5.  A  bi!l  was  filed,  by  a  recidnary  legatee, 
against  A.  and  B.,  the  administrators  of  the 
deceaaed*s  efieets,  for  an  account  of  the  aaaeta 
received  by  them.     A.   died  without  having 
appeared  to  the  bill :  and  C  obtained  letters  of 
administration  of   his  goods,  limited   for   the 
purpose  only  to  attend,  supply,  substantiate,, 
and  confirm  the  proceedings  in  the  suit,  until  a 
final   decree  should  be  made  and   executed; 
and  C.  was  brought  before  the  conrt,  by   a 
supplemental  bill.    Held  that,  owing  to  the 
limited  nature  of  those  letters  of  administra- 
tion, an  account  of  A.*s  receipts  could  not  be 
taken ;  but  that  a  general  administrator  to  A. 
must  be  brought  before  (he  court.    Clough  t. 
Dixon,  564 

iS^ee  Fraud. — ^Trestabs. 

PENSION. 
See  Assignable  Interest. 

PERISHABLE  PROPERTY. 
See  Conversion. 

PERPETUITY. 

1.  Testator  devised  his  reveiston  in  fee,  expectant 
on  his  decease  without  issue  male,  in  his  man- 
sion house  and  estates  at  D.  to  his  brother,  for 
life,  with  remainder  to  bis  first  and  other  sons 
in  tail  male,  with  divers  remainders  over :  and 
he  bequeathed  his  plate,  pictures.  &c.,  in  and 
about  his  mansion  house  at  D.,  to  trustees,  in 
trust  to  permit  the  same  to  be  used  and  enjoy- 
ed by  the  perM>n  and  persons  who,  for  the 
time  being,  should  be  entitled  to  the  possession 
of  his  mansion  bouse  nnder  the  settlement  on 
his  marriage,  or  the  limitations  contained  in 
his  will,  until  a  tenant  in  tail  of  the  age  of 
twenty-one  years  riiould  be  in  the  possession  of 
his  mansion  house,  and  then  the  pUOe,  pic- 
tures, Sus.  were  to  'go  and  belong  to  such 
tenant  in  Uil ;  and  he  gave  the  residue  of  his 
personal  estate  to  the  person  who,  at  his  de- 
cease, would  be  beneficially  entitled,  in  posses- 
sion, to  his  mansion  house.  The  testator's 
brother  had  a  sou  bom  at  the  date  of  the  will, 
and  both  he  and  his  son  survived  the  testator. 
Held  that  the  trust  declared  of  the  plate,  pic- 
tures, &c.  was  void  for  remoteness,  so  far  as  it 
was  intended  to  take  efiect  after  the  death  of 
the  brother.    IbbeUon  v.  Ibbetmnit  495 

9  Lord  Le  Despencer  being  seised  of  the  ancient 
barony  of  Le  Despencer  in  fee,  conveyed  real 
estates  to  trustees,  in  trust,  after  the  death  of 
himself  and  his  eldest  son,  to  settle  the  estates 
to  the  use  of  such  persons,  for  such  estates, 
and  in  such  manner  that  the  same  should,  so 
far  as  the  law  would  permit,  be  strictly  settled 
so  as  to  go  along  with  the  dignity  of  Le  Des- 
pencer, so  long  as  the  person  possessed  of  the 
same  dignity  should  be  a  lineal  descendant  of 
the  settlor,  and  be  held  and  enjoyed  by  the 
person  for  the  time  being  possessed  of  the 
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auae  dignitf,  and  being  mieh  lineal  descendant 
at  aforesaid ;  and  that,  during  every  auapon- 
•km  or  abeyance  of  the  mme  dignity  within 
the  limiU  preecribed  by  law  for  strict  settle- 
ments, the  rents  of  the  estates  might  be  equal- 
ly divided  amongst  the  co-heirs  per  stirpes  of 
the  person  or  persons  pespectively,  by  reason  of 
whooe  death  or  deatiis  without  issue  male, 
such  suspension  or  abeyance  should  be,  for  the 
time  being,  occasioned.  Held  that  the  above 
trust  was  not  void  for  reuioteness ;  and  the 
Master  was  directed  to  approve  of  a  proper 
settlement  accordingly.  Banker  v.  Le  Z>e«- 
pencer^  576 

See  Rbmoteness,  1,  2. 

PERSONAL  ESTATE. 
See  DivDKNBS. — Lkasbiiolds. 

PERSONAL  REPRESENTATIVE. 
See  Administrator,  1,  U, 

PLAINTIFF. 

i.  Although  the  plaintiffs,  in  a  crcditor*s  suit, 
have  no  commod  interest,  yet  the  court  will 
not,  even  after  decree,  allow  one  of  tbem  to 
examine  the  other,  as  a  witness  in  the  Master's 
office,  in  support  of  his  debt.  Edward*  r» 
Ooodwin,  IS^ 

2.  A  plaintiff  resident  abroad,  having  made  de- 
fault in  giving  security  for  costs,  the  court  or- 
dered that  he.  should  pve  the  security  within 
four  dtiyn,  or  that  an  injunction  wMeh  he  had 
obtained  ex  partet  should  be  dissdved  ;  but  it 
refused  to  order  the  bill  to  be  dismissed.  Ferf 
V.  Bank  of  England,  616 

PLAN. 
See  Agreement. 

PLEA  AND  PLEADING. 

1.  A.  filed  a  bill  against  a  company,  and  also 
against  some  of  the  directors  of  the  company, 
praying  relief  against  the  company,  and  if  be 
should  be  held  not  to  be  entitled  to  relief  against 
the  company,  then  praying  relief  against  the 
directors.  Held  that  the  bill  was  demurrable. 
Seddon  v.  Cannell,  79 

2.  An  allegation  in  a  bill  that  H.  was  dead,  in- 
solvent, and  without  If  avingany  assets  for  pay- 
ment of  his  debts,  is  sufficient  to  dispense  with 
his  representative  being  made  a  party.  lb. 

3.  An  order  niei  for  dissolving  an  injunction  can- 
not be  obtained  on  putting  m  a  plea.  Wroe  v. 
Clayton^  185 

4.  A  defendant  who  has  answered,  cannot  have 
the  benefit  of  the  statute  of  limiUtions,  at  the 
hearing,  unless  he  has  insisted  on  it  in  his  an- 
swer.   Harrison  v.  Borwellf  383 

5.  A  joint  stock  banking  company,  under  7  Geo 
4,  c  46,  may  sue,  by  their  public  officer,  mem- 
ben  of  the  company  jointly  with  strangers. 
Miiniiers  v.  Rowley f  471 

6.  Plaintiff  sued  as  administrator.  Defendant 
pleaded  that  plaintiff  was  not  administrator, 
but  did  not  deny,  by  answer,  the  usual  charge 
as  to  documents.  Held  that  the  plea  was  not 
bad  on  that  account    Fry  v  Rkhardaon,  475 

7.  Under  the  31st  order  of  1838,  if  a  plea  to  the 


whole  bill  is  argued  and  allowed,  the  plaintiff 
although  he  undertakes  to  reply  to  the  plea, 
must  pay  the  costs  of  it,  but  the  other  costs 
will  be  reserved.  Fry  v.  Riehardeont  475 
See  EzBcirroR.— Mui.TiFARiousNBas. — Parties. 
-— PuBuc   OrncBR. — SurrLEMENTAj;.   Bill  — 


POWER. 

1.  In  1819,  an  estate  was  settled  to  such  uses  as 
W.  T.  D.  and  F.  his  wife,  should,  during  their 
joint  lives,  appoint,  and,  in  default  of  appoint- 
ment, to  the  use  of  W.  T.  D.  for  life,  with  vo- 
mainder  to  trustees  to  preserve,  &c.«  with  re- 
mainder to  the  use  of  the  wife  for  life,  with 
remainder  to  trustees  to  fireserve,  &<c.,  with 
remainder  to  the  use  of  the  sons  of  W.  T.  D. 
and  his  wife,  successively  in  tail,  with  remain- 
der to  tlie  use  of  their  daogbteis  as  tenants  in 
common  in  tail,  wi'h  croaa-remainders  in  tall, 
with  remainder  to  W.  T.  D.  in  fee.  In  1824 
W.  T.  D.  took  the  benefit  of  the  insolvent 
debtors*  act,  and  conveyed  ail  bis  estate  to  the 
provisional  assignee.  In  1838  W.  T.  D.  and 
F.  his  wife,  in  execution  of  their  joint  power, 
appointed  the  estate  to  trustees  in  fee,  in  trmt 
to  sell.  The  trustees  afterwards  sold  the  es- 
tate. Held  that  the  power  of  appointment 
was  not  destroyed  by  the  conveyance  to  the 
provisional  a88i|^nee ;  and  that  the  appointment 
of  1828  vested  m  the  trustees  the  whole  inheri- 
tance in  fee,  except  that  portion  of  it  which 
was  vested  in  the  provisional  assignee.  The 
decision  in  Badham  v.  Af«e,  7  Bing.  695,  and 
1  Myl.  Sl  Keen,  33,  dissented  from.  Jonee  v. 
lVintcoo<^,  153 

3.  An  estate  was  devised  to  O.  W.  for  life,  with 
remainder  to  trustees  to  preserve,  dec.,  with 
remainder  to  O.  W.'s  first  and  other  sons  suc- 
cessively, in  tail,  with  remainder  to  the  trus- 
tees and  their  heirs,  in  trust  lor  the  separate 
use  of  the  testator's  nieee«  for  her  life,  with 
remainder  to  the  use  of  her  children,  in  tail, 
with  remainder  to  the  testator's  right  hein; 
and  power  to  lease  the  estate  was  given  to  the 
tenants  for  life,  and,  during  the  minorities  nf 
the  issue  in  tail,  to  the  trustees.  Heid  that, 
though  the  power  was  given  for  an  indefinits 
period,  yet,  as  either  of  the  tenants  for  JUfe 
might  concur  with  his  or  her  children,  in  de- 
stroying it,  it  was  not  void.  Wallis  v.  ^««- 
ftane^  235 

See  ArioiNTMBNT. 

PRACTICE. 

1.  A  party  intending  to  apply  for  a  stop-order, 
must  g^ve  notice  of  his  application  to  all  other 
persons  having  like  ordeis  on  the  fond.  Huikee 
V.  Dtfy,  41 

3.  Where  a  motion  to  dissolve  an  injunction  is 
ordered  to  stand  over  at  the  plaintiff's  request, 
affidavits  filed  after  10  o'clot  k  of  the  day  for 
which  the  notice  was  given,  cannot  be  read 
when  the  motion  is  made.     Anonymoue,      50 

3.  Althoufffa  the  time  for  excepting  to  the  answer 
to  the  bill  may  have  expired,  yet,  if  the  plaintiff 
amends  his  bill,  the  defendant  cannot  obtain 
an  order  for  the  plaintiff  to  elect  whether  he 
will  proceed  at  law  or  in  equity,  until  the  tune 
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fbrazeeptingto  the  antwer  to  the  amendmeiits 
hM  eafpired.  Whether  that  time  b  to  be  eom- 
pnted  aeeordhig  to  the  old  prtctfoe,  or  the  new 
opderi :  Qu  7    Lnettter  t.  Leieewter,  87 

4.  Pteiatiff  obtained  an  ejf  parte  ii^onctioii. 
Defendant  filed  hk  anewer,  and  lerTed  a  no-> 
tine  of  motion  to  dtaolve  the  injonctlott.  Ex- 
ceptions were  taken  to  the  answer ;  to  which 
the  defendant  sabmltted,  and  then  fifed  a  far- 
ther answer.  Between  the  filing  of  the  ex- 
ceptiona  and  the  pnttlnip  in  of  the  farther  an- 
swer, the  plaintiff  filed  affidavits  in  sopport  of 
the  injunction.  The  defendant  then  moved  to 
dissolve  on  the  notice  served  prior  to  putting  in 
his  further  answer.  Held  that  the  affidavits  so 
filed  by  the  plaintifl^  might  be  read  on  the 
hearing  of  the  motion.      Smith  v.   Cleatbf, 

5.  The  court  will  grant  tiw  common  injunction 
on  any  day,  although  out  of  term,  and  not  a 
•eal  day,  or  continuation  of  the-  seal.  Reeee 
r.HumbU^  117 

6.  It  is  not  irregular  to  obtain  the  four  day 
order  for  production  of  deeds  before  the  certi- 
ficate of  the  defendant's  default  has  been  filed. 
A$kew  r.  PeddU,  182 

7.  An  Older  niti  for  dissolving  an  injunction  can- 
not be  obtained,  en  potting  in  a  plea.  Wroe 
▼.  Clayton,  185 

8.  A  necessary  party  may  be  brought  before  the 
court  by  supplemental  bfll,  where  the  cause  Is 
in  such  a  stage  that  the  original  bill  cannot 
be  amended.     SempU  v.  Price,  938 

9.  Where  an  order  to  amend  may  be  made,  by 
the  Master,  as  sgainst  some  of  the  defendants, 
but  must  be  ma<te,  by  the  cenrtf  as  against  one 
of  them,  the  plaintifi^  may  obtain  the  order, 
from  the  court,  as  against  all  the  defendants. 
Maehiit  v.  Palmer,  341 

10.  Where  a  defendant,  after  his  answer  is  to 
be  deemed  sufficient,  files  a  supplemental  sn- 
swer,  the  plaintifiT  is  not  allowed  two  months 
to  except  to  it ;  but,  as  it  cannot  be  excented 
to  without  leave,  it  is  to  be  deemed  suffident 
from  the  time  when  it  is  filed ;  and,  therefore, 
the  defendant  may  move  to  dismiss  at  the  end 
of  two  months  from  the  filing  of  the  supple- 
mental answer.     Bamtt  ▼.  fweddle,         481 

11.  A  supplemental  answer,  cannot  be  excepted 
to  without  leave;  and  therefore  it  is  to  be 
deeded  sufficient,  prima  facie,  from  the  time 
when  it  is  filed.  lb. 

13.  On  the  death  of  a  sole  defendant,  the  plain- 
tiff filed  a  bill  of  revivor  and  supplement 
against  bis  heir,  executor  aud  devisee,  but  did 
not  obtain  an  order  to  revive,  llie  devisee 
joined  with  the  heir  and  executor  in  moving 
that  the  plaintiff  might  revive  within  a  week, 
or  that  the  suit  might  be  dismiffed.  The  mo- 
tion was  refused,  because  the  devisee,  who  was 
unaffected  by  the  revivor  of  the  suit,  had  join- 
ed in  it.    Folland  v.  Lamottt,  486 

13.  A  certiorari  issued  out  of  the  Court  of  Chan- 
cery on  an  order  made  by  a  judge  at  common 
law  is  irregular.     WorthingUm  v.  Remnant, 

558 

14.  The  21st  order  of  August,  1841,  does  not 
apply  to  the  case  of  an  infant  defendant.  £m- 
try  V.  Newton,  564 

15.  A  plaintiff  amended  his  bill,  not  requiring  au 
answer;   the  defendant*  however,  answered 


the  amendments.  Held  that  be  oonld  net 
move  to  dismiss  until  the  expiration  of  two 
months  from  the  time  when  the  answer  was 
to  be  deemed  sufllcient  Strickland  v.  Striek' 
land,  698 

See  AUKffuMBifT. — Co»rs. — FIfth  Oanwi  o» 
Mat,    1839.— IifJuwcTiow.--IimiarLBADKa. — 

PLAIlfTtVF — SrrTlNQ     DOWN     CAVBBd — SoWCI- 

TOR. — ^TaiAL.-«VaMDoa  and  PvacHAsea,  1*-*- 

irrrNKss,  1,3. 

PRELIMINARY    ACCOUNTS    AND    IN- 
QUIRIES. 

1.  Under  the  fifth  order  of  May,  1839,  the  court 
will  order  preliminary  accounts  to  be  taken  al- 
though the  cause  has  been  set  down  for  hear- 
ing.   Strother  v.  Button,  388 

3.  The  court  will  not  direct  preliminarv  inquiries 
to  be  made  under  the  fifth  order  of  May,  1839, 
unless  it  is  plain  that  they  would  be  directed 
at  the  hearing,  and  would  be  binding  on  ihe 
parties  to  the  suit.    Meinertxhagen  v.  Davit, 

3.  The  fiOh  order  of  May,  1839.  merely  enables 
the  court  to  direct  such  Inquiries  as  must  be 
made  prior  to  the  discussion  of  the  question  in 
the  cause,  but  not  to  prejudice  or  decide  that 
question.  Therefore,  where  a  bill  is  filed  for 
an  account,  the  court  will  not,  under  the  fifth 
order,  direct  the  account  to  be  taken.  Lee  v. 
Shaw,  369 

4.  If  on  an  applioation  by  the  plaintiff,  under  the 
fifth  order  of  the  9th  May,  1839,  for  prelimi- 
nary accounts  to  be  taken,  the  defendant  ob- 
jects that  certain  persons  ought  to  have  been 
made  co-plaintiflEB,  the  court  will  not  make  the 
Older.     Logan  v.  Baines,  604 

5.  A  bill  was  filed  for  payment  of  a  legacy,  but 
it  appesred  from  answer  that  the  plaintm  did 
not  correctly  answer  the  description  of  the  lega- 
tee contained  in  the  will.  The  court  refused 
to  direct  a  preliminary  inquiry  under  the  fifth 
order  of  the  9th  May,  1839.  Wilson  y.  Apple- 
garth,  657 

PRIVILEGED  COMMUNICATIONS, 
See  Confidential  Communications. 

PRIVITY. 
See  AoaEEMBNT,  1. 

PRODUCTION  OF  DOCUMENTS. 

1.  If  a  defendant  denies  the  pirintiff's  title,  and 
sa3rs,  positively,  that  the  documents,  In  his  ens- 
tody,  relating  to  the  matters  in  the  bill,  will 
not  show  the  plaintiff's  title,  the  court  will  not 
order  htm  to  produce  them;  but  if  he  says 
merely  that  he  believes  that  they  will  not  show 
the  plaintiff's  title,  the  court  will  order  him  to 
produce  them.    Bannaiyne  v.  Leader,       930 

9.  The  schedule,  to  a  defiendant's  answer,  of  the 
documents  in  his  power,  conlained  as  fbUows : 
«  Letters  from  Messrs.  K.  Sl  C,  tlie  defen- 
dant's solicitors,  to  Mr.  F.,  one  of  the  wh- 
uesses  examined  for  the  defendant  at  the  trial 
of  the  action,  bearing  date,  &.c. :"  and  the  de- 
fendant, in  the  body  of  his  answer,  stated 
that  ail  the  documents  in  the  schedule,  related 
to  and  were  connected  with  the  matters  in 
question  In  the  suit,  and  were  prepaied  and 
written,  after  the  Institution  of  it,  for  the  par- 
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pote  of  Um  defendant'ii  defence  to  the  Biiit«  end 
for  the  purpose  of  the  action  between  the  per- 
tieo  to  wbieh  the  rait  related.  Held,  that  the 
letteiB  were  not  oafliciently  eharaetensed  aa 
being;^  of  a  confidential  nature,  to  protect  them 
from  beinir  produced.  Cerporafioa  of  DarU 
mouikr.  HMnoortht  476 

See  ComHANT  TO  raonuoi  Titls  Dnine.— Fovn 
Dat  OAPBn.^lMarBCTioN  of  Moetgaob  Dkbd. 

PUBLIC  OFFICBR. 

A.  filed  a  bill  agaiort  the  public  officer  of  a 
joint  stock  bank,  alleifing  that  he  had  been  in- 
duced to  purchase  500  shares  in  the  bank,  by 
fraudul««nt  representations  made  by  the  direc- 
tors, in  their  reports,  as  to  the  prosperous  state 
of  the  company's  affiurs,  and  praying  for  a  de- 
claration to  that  effect  and  that  the  purchase 
might  be  declared  Toid,  as  between  him  and 
the  company,  and  that  the  latter  might  repay 
him  his  purchase  money.  Hdd  that,  as  the 
litigation  was  between  one  member  of  the  part- 
nership as  such,  and  the  other  members  as  such, 
the  public  officer  was  improperly  made  a  party 
to  it  as  repreeenting  the  company ;  and  a  demur- 
rer by  him  was  allowed.  Seadon  v.  Cotmetlt  58 
See  Joint  Stock  Company. 

PUMP. 
See  Watee  Right. 

REAL  ESTATE& 
See  Infant,  9. 

RfiCEIVBt. 

Pending  a  contest,  between  the  plaintiff  and  de- 
fendant, in  the  Ecclesiastical  Court,  as  to  the 
validity  of  two  wiUs  made  by  the  testatrix,  the 
plaintiff  filed  a  bill  for  a  receiver  of  the  testa- 
trix's estate,  and  to  set  aside  an  assignment 
made  by  the  tertatrix  to  the  defendant.  The 
court  declined  to  appoint  a  receiver  of  the  pro- 
perty comprised  in  the  assignment,  that  pro- 
perty being  claimed,  by  the  defendant,  inde- 
pendently of  either  wilU    Jonee  v.  OnQdrteh, 

327 

REDEMPTION. 
See  Conditional  Saui. 

REGISTRATION. 
See  Bedford  Level  Act. 

RELIEF. 
See  Commission  to  examine  Witnesses  Abboad. 

REMOTENES& 

1.  Testator  devised  his  real  estates,  to  trustees, 
in  trust  for  his  son  for  life,  and,  after  the  son's 
death,  in  trust  to  sell  and  stand  possessed  of 
the  proceeds,  in  trust  for  all  his  grandchildren, 
the  children  of  his  son  and  three  daughters, 
(whom  be  named)  who  should  attain  the  age 
of  twenty-four  years.  The  son  and  dauffhters 
had  children  living  at  the  testator's  death,  but 
none  bom  afterwards.  Held  that  the  trust  for 
the  grandchildren  was  void  for  remoteness. 
Newman  v.  Newman,  51 


9.  Aa  Mtate  wm  dofked  to  O.  W.  for  life,  with 
remainder  to  trustees  to  pteeerve,  dtc.,  with 
TOmainder  to  O.  W.'s  first  and  other  sons  enc- 
cessivflly,  in  tail,  with  remainder  to  the  trns- 
tees  and  their  beim,  in  trust  for  the  separate 
«se  of  the  testator's  niece,  lor  her  life,  with 
remainder  to  the  use  of  her  children,  in  tail, 
with  remainder  to  the  testotor's  right  heira ; 
and  power  to  lease  the  estate  was  given  to  the 
tenants  for  life,  and,  during  the  ndnorities  of 
the  issue  m  Uil,  to  the  trustees.  Held  that, 
though  the  power  was  given  for  an  indefinite 
period,  yet,  as  either  of  the  tenants  for  life 
might  concur  with  his  or  her  children,  in  do* 
Btroymg  it,  it  was  not  void.  WaUU  v.  Free^ 
atone,  995 

3.  Testator  devised  his  revernon  in  fee,  expectant 
on  his  decease  without  issue  male,  in  his  man- 
sion house  and  estates  at  D.  to  his  brother,  for 
life,  with  remainder  to  his  first  and  other  sons 
In  tail  male,  with  divers  remainders  over :  and 
he  bequeathed  his  plate,  pictures,  Slo.  in  and 
about  his  mansion  house  at  D.,  to  trustees,  in 
trust  to  permit  the  same  to  be  used  and  en- 
joyed, by  the  person  and  persons  who,  for  the 
time  being,  should  be  entitled  to  the  possession 
of  his  mansion  house,  under  the  settlement  on 
his  marriage,  or  the  limitations  contained  in 
his  will,  until  a  tenant  in  tail  of  the  age  of 
twenty-one  years,  should  be  in  posseflsion  of 
his  mansion  house,  and  then  the  plate,  pic- 
Cures,  &c.  were  to  go  and  belong  to  such  ten- 
ant in  tail  ;  and  he  gave  the  residue  of  his 
personal  estate  to  the  person  who,  at  his  de- 
cease, would  be  beneficially  entitled,  in  pos- 
session, to  his  mansion  house.  The  testator's 
Iwother  had  a  son  bom  at  the  date  of  the  will, 
and  both  he  and  his  son  survived  the  testator. 
Held  that  the  trust  declared  of  the  plate,  pic- 
tures, dtc.  was  void  for  remoteness,  so  far  as  it 
was  intended  to  take  effect  after  the  death  of 
the  brother.    Ibbeteon  v.  Ihbetmn^  495 

See  PEErBTviTY,  2. 

RENT. 
See  Hbie  and  Administrator 

REPORT. 
See  Exceptions,  1.^-M  aster's  Report.— Scan- 
dal AND  Impertinence. 

REPRESENTATION. 
See  Administrator,  1, 9. 

RE-SALE. 
See  Biddings. 

RESIDUARY  BEQUEST. 

A  testator  directed  that  in  case  of  one  of  his 
daughter's  having  no  child,  his  trustees  should 
stand  pomeased  of  a  sum  of  3000/.  and  tlie  stock 
upon  which  it  should  be  invested,  including  the 
accumulations  of  the  surplus  dividends  which 
should  not  have  bdbn  applied  in  manner  in  the 
will  mentioned  during  the  daughter's  mmority, 
upon  such  trusts  as  the  daughter  should  by 
will  appoint ;  and  in  default  of  appointment, 
or  in  case  of  appointment  as,  to  such  parts  of 
the  3000/.  as  should  not  be  eActually  com- 
prised therein,  or  whereof  the  trusts  to  be  then- 
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by  limited  Bhould  either  sever  take  efiect,  or 
■houid  determine  upon  the  trusts  by  his  will 
declared,  of  his  own  reidduary  estate.  The 
daughter  having  no  child,  by  her  will,  after  re- 
citing that  the  30002.  and  the  accumulated  di- 
vidends had  been  blended  with  funds  to  which 
•he  was  absolutely  entiCled,  in  a  sum  of  6700/. 
consols,  utanding  in  the  names  of  trustees,  pro- 
ceeded in  express  execution  of  the  power,  to  di- 
rect that  the  3000i.,  and  the  stock  upon  which 
that  sum  or  the  svrplus  dividends  should  have 
been  invested,  should  be  transferred  to  certain 
trustees  named  in  her  will,  upon  trust,  as  to 
S700/.  eensels,  for  her  motlier,  and  as  to  S50/. 
consob  for  another  person,  and^as  te  the  residue, 
upon  the  trusts  after  declared  of  her  residuary 
estate.  She  then  proceeded  to  give  what  she 
described  as  "  all  the  residue  of  my  stock  in 
the  pubKc  funds,  and  all  my  moneys  and  secu- 
rities for  money,  and  all  the  residue  of  my  es- 
tate and  eflfects,*'  to  the  same  trustees,  upon 
trust  te  convert,  and  to  invest  in  tke  Tuods 
such  part  as  should  net  already  be  so  invested, 
and  to  stand  possessed  of  all  such  funds,  and 
also  of  the  residue  «f  the  said  trust  funds 
which  should  remain  after  paying  and  satisfy- 
ing the  several  iegaciee  of  stock  before  direct- 
ed to  be  paid  or  transferred  thereout  to  her  mo- 
ther and  the  other  person  referred  to,  upon 
certain  trusts  which  she  proceeded  to  declare. 
The  mother  died  in  the  daughter's  lifetime. 
Held  that  the  27002.  consols  was  not  well  ap- 
pointed, and  that  it  was  subject  to  the  trusts 
declared,  by  the  testator,  of  his  residnary  es- 
tate.   Emum  v.  Applefard,  274 

REVIVOR. 

Ste    Dismissal,  3. — Impbrtinbnck. — ^PftAcricc, 

12. 

SALE  UNDER  DECREE. 

E.  B.,  one  of  several  defendants,  having  pur- 
chased an  estate  wtAd  under  the  decree,  for 
810/.,  without  having  obtained  leave  to  bid, 
another  defendant  moved  that  the  estate  might 
be  again  put  up  to  sale  at  810/.,  and  if  it 
should  fetch  more,  that  the  sale  to  E  B.  might 
be  set  aside,  and  that  he  might  pay  the  ex- 
penses of  the  re-sale  and  the  cofts  of  the  mo- 
tion. The  court  refused  the  application,  bat 
without  costs.     Elworthf  v.  Billing,  69 

See  ExKcuTioN  of  Co.steya.ncb. 


SCANDAL  AND   IMPERTINENCE. 

The  Master's  decision,  on  a  question  of  scandal 
or  impertinence,  brought  before  him  under  the 
73d  order  of  1828,  is  not  final ;  and,  therefore, 
he  ought  to  issue  a  certificate  of  bis  opinion. 
Phipp9  V.  Hendtrmm,  IE34 

SECURITY  F<*  COSTS. 

Set  Costs,  8. 

SEPARATE  PROPERTY. 
3.  A  ma  rried  tadv  >vho  was  entitled  to  an  income 


of  500/.  a  year  out  of  the  property  in  the 
being  of  unsound  mind,  the  court  ordered>  the 
whole  of  the  500/.  to  be  paid  to  her  husband  ; 
but  directed  the  arrears  and  future  payments 
of  an  annuity  of  100/.,  to  which  she  wan  enti- 
tled for  her  separate  use,  to  he  carried  to  her 
separate  account,  notwithstanding  the  bueband 
deposed  that  the  expenses  incnned  by  him  in 
her  care  and  maintenance  exceeded  500/.  a 
year.     NettUthipp  v.  NettUMpp,  236 

2.  A  husband  and  wife  lived  separate  from  each 
other.  At  the  death  of  the  wife,  die  was  pos- 
sessed of  cash  and  bank  notes  arisen  from  pro- 
perty settled  to  her  separate  use.  Held  that 
the  husband  was  entitled  to  them  in  his  mari- 
tal right.     Molony  v.  Kennedy,  254 

Testator  bequeathed  all  his  property  to  his 
daughter,  (a  single  woman)  in  terms  amount- 
ing to  a  gift  to  her  for  her  separate  use,  and 
appointed  her  sole  executrix.  She  married  af- 
ter her  father's  death ;  and  a  sum  of  stock, 
part  of  the  property  bequeathed  to  her,  was 
assigned,  to  trustees,  in  trust  for  her  separate 
use,  for  life,  and,  if  she  survived  her  husbaod, 
in  trust  for  her  absolutely,  and,  if  not,  then  in 
trust  as  she  should  appoint  by  will,  and,  sub- 
ject thereto,  in  trust  for  her  husband ;  but  tbe 
settlement  did  not  notice  any  other  part  of  tbe 
property.  Held  that  the  husband  did  not  be- 
come entitled,  in  his  marital  right,  to  the  pro- 
perty remaining  unsettled,  but  was  a  trustee  of 
it  for  her ;  and,  therefore,  it  could  not  be  taken 
in  execution  under  a  judgment  recovered 
against  him.     NewUfuU  v.  Paynier,  377 

SEPARATION  DEED. 

1.  A  separation  deed  recited  that  divers  unhappy 
difierences  subsisted  between  the  husband  and 
wife,  in  consequence  of  which  they  had  agreed 
to  live  separate.  The  hasband  then  covenan- 
ted to  pay  an  annuity  to  a  trustee  for  the  wife, 
during  her  life  ;  but  there  was  no  covenant  on 
the  part  of  the  trustee  or  any  other  person,  to 
indemnify  the  husband  against  the  debts  of  the 
wife.  The  husband  died,  and  the  annuity 
became  in  arrear.  Held,  that  the  covenant 
might  be  enforced  against  the  husband's  execa- 
tom ;  for.  there  being  no  evidence  to  the  con- 
trary, there  might  have  been  circumstances, 
alluded  to  by  the  recital,  which  would  have 
warranted  a  divorce  a  mensa  et  thoro;  bat 
that  the  covenant,  being  voluntary,  would  not 
be   enforced   against  the  husband's  crediton. 


Clough  V.  Isambertf 
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See  Articles  op  Sbpa ration. 


SETTING  DOWN  CAUSE. 

1.  A  party  is  not  at  liberty  to  disregard  an  order 
of  the  court,  although  it  is  irregular ;  bnt 
ought  to  move  to  discharge  it.  Consequently, 
if  a  party  has  obtained  an  order  for  settinir 
down  a  cause  before  the  Master  of  the  Rolls, 
which,  under  the  orders  of  May,  1837,  ought 
to  have  been  set  down  before  the  Lord  Chan- 
cellor, the  opposite  party  has  no  right  to  treat 
that  order  as  a  nullity,  and  to  proceed,  before 
the  Lord  Chancellor  or  the  Vice-Chancellor, 
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jast  as  if  no  bucIi  order  had  been  obtained. 
Wilkins  V.  Stevens,  617 

2.  Before  the  orders  of  May,  1837,  came  into 
opperation,  a  cause  was  beard  at  the  Rolls, 
both  originally  and  for  further  directions  ;  and 
exceptions  to  a  report  on  a  reference  ordered 
at  the  latter  hearing,  were  heard  before  the 
Vice-Chancellor,  who  merely  referred  it  back 
to  the  Master  to  review  his  report  Held  (the 
new  orders  being  then  in  operation)  that  the 
cause  was  a  Rolls  cause.  lb 

SETTLEMENT. 
See  Femb  Cotekt. 

SETTLEMENT    OF    ESTATES    TO    GO 

ALONG  WITH  A  BARONY   IN  FEE. 

See  EzBcvTOKY  Taust. 

SOLICITOR. 

1 .  Where  documents  which  a  defendant  is  ordered 
to  produce  are  permitted  to  remain  in  his  solici- 
tor's office  for  the  plaintiff's  inspection,  the  so- 
licitor  is  not  entitled  to  charEe  the  plaintiff  for 
inspecting  them,  although  the  clerk  in  court 
would  have  been  entitled  to  demand  Qs,  Sd. 
per  hour.     Woodroffe  v.  Daniei,  126 

2.  A  solicitor  who  has  joined  with  his  client  in 
practising  a  fraud,  may  be  made  a  co-defen- 
dant •  to  a  suit  to  set  aside  the  transaction. 
Beadles  ▼.  Bureh,  332 

3.  The  prosecution  of  a  decree  in  a  creditor's  suit, 
having  been  taken  from  the  plaintiff,  and  com- 
mitted to  anotiier  creditor,  under  the  56th  or- 
der  of  1828,  the  plaintiff's  solicitor  was  ordered 
to  allow  that  other  creditor's  solicitor  to  inspect 
and  take  copies  of  all  the  papers  in  the  cause 
in  his  possession*     Bennett  v,  Baxter,  417 

SPECIFIC  PERFORMANCE. 

A.  agreed  to  sell,  to  B.  a  piece  of  land  in  the  oc- 
cupation of  his  tenant,  and  to  buy  up  the  ten- 
ant's interest.  B.  having  entered  on  the  land 
before  payment  of^is  purchase  money,  A.  and 
his  tenant  served  him  with  notices  not  to  tres- 
pass ;  and,  afterwards,  A.  filed  a  bill,  against 
B.,  for  a  specific  performance  and  to  restrain 
the  trespass.  Held  that  the  tenant  was  not  a 
necessary  party  to  the  suit.  Robertson  v.  The 
Great  Western  Railway  Company.  314 

See  Construction,  8. — Lien. — Title. 

STAMP  OFFICE  BOOKS. 
See  Evidence,  2. 


STATUTES. 

15  Caju  2,  c.  17. — See  Bedford  Level  Act. 

7  Geo.  2,  c.  20. — See  Foreclosure,  2. 

36  Geo.  3,  c  52. — See  Legacy,  3. 

52  Geo.  3,  c.  101  — See  Jurisdiction,  1,  2. 

7  Geo.  4,  c.  46. — See  Joint  Stock  Company,  2. 

11  Geo.  4  &  1  W.  4,  c.  GO.^See  Costs,  4.— 

Trustees,  1,  2,  3. 
3  &  4  W.  4,  c.  104.--See  Parties,  3. 
3  &  4  W.  4.  c.  I06.->See  Heir,  2. 

1  &  2  Vict,  c,  110. — See  Construction. 

2  &>  3  Vict.  c.  54. — See  Vice-chancellor,  1. 


STATUTE  OF  LIMITATIONS. 

A  defendant  who  has  answered,  can  not  have  the 
benefit  of  the  statute  of  limitations,  at  the 
hearing,  unless  he  has  iosisted  on  it  in  his  an- 
swer.    Harrison  v.  Borwell,  382 

STOP  ORDER. 

1.  A  court  of  equity  will  make  a  stop  order  as 
auxiliary  to  a  char^g  order  under  1  &  2  Vict, 
c.  110.     Hulkes  V.  Day,  41 

2.  A  party  intending  to  apply  for  a  stop  order, 
must  give  notice  of  his  application  to  ail  other 
persons  having  like  orders  on  the  fund.         lb. 

SUPPLEMENTAL  ANSWER. 

A  supplemental  answer  cannot  'be  excepted   to 

without  leave,  and  therefore  it  is  to  be  deemed 

sufficient,  srmia/acte,  from  the  time  when  it 

id  filed.     Barnes  v.  Tweddle.  481 

See  Disclaimer,  2. 


SUPPLEMENTAL  BILL. 

1.  A  bill  was  filed  against  A.,  to  set  aside  a  pur- 
chase made  by  him,  on  the  ground  of  fraud. 
A.  died  after  filing  his  answer.  The  plaintiff 
then  filed  a  supplemental  bill  against  A.'s  de- 
visees, stating  the  allegations  in  the  original 
bill,  and  several  passages  in  the  answer,  some 
of  which  were  stated  by  way  of  pretence,  and 
charges  were  founded  upon  them.  Held  that 
the  supplemental  bill  was  not  impertinent. 
Woods  v.  Woods,  197 

2.  A  necessary  party  may  be  brought  before  the 
court  by  supplemental  bill,  where  the  cause  is 
in  such  a  stage  that  the  original  bill  cannot  be 
amended.    Setnple  v.  Price,  238 

SUPPLEMENTAL  SUIT. 
See  Creditor's  Suit. 

TENANT. 
See  Trespass. 


TENANT  FOR  LIFE  OF  STOCK. 

A  tenant  for  life  of  stock  died  on  the  day  on 
which  a  half  year's  dividend  became  due. 
Held  that  they  belonged  to  his  personal  estate. 
Paion  ▼.  Sheppard,  186 

TITLE. 

If  A.  agrees  to  sell  an  estate,  and  it  is  afterwards 
discovered  that  a  small  portion  of  it  is  the  pro« 
perty  of  another  person ;  the  court  will  not 
discharge  the  purchaser  from  his  contract, 
without  giving  A.  an  opportunity  of  acquiring 
a  title  to  that  poition.     Chamberlain  v.  Lee, 

444 
See  Conditions  of  Sale.— Covenant  to  produce 

Title  Deeds. 


TITLE  DEEDS. 
See  Covenant  to  Produce. 
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TRESPASS.  [ 

1.  A.  agreed  to  sell  to  B.,  a  piece  of  land  in  the 
occupation  of  hia  tenant,  and  to  %ay  up  the 
tenant's  interest.  B.  having  entered  on  the 
land  before  payment  of  his  purchase  money, 
A  and  his  tenant  served  him  with  notices  not 
to  trespass;  and,  afterwards,  A.  filed  a  bill, 
against  B.,  for  a  specific  performance  and  to 
restrain  the  trespass.  Held  that  the  tenant 
was  not  a  necessary  party  to  the  suit.  Rob' 
ertmm  v.  The  Oreat  Western  Railway  Cam' 

TRIAL. 

The  plaintiff  obtained  an  injunction,  with  a  di- 
rection to  try  his  right  in  an  action.  A  year 
afterwards,  and  shortly  before  the  spring  as- 
sises, the  defendant  moved  that  the  plaintiff 
might  proceed  to  trial  at  those  assizes,  or  that 
the  injunction  might  be  dissolved.  The  court 
refused  the  motion  with  costs,  but  intimated 
that  it  expected  the  plaintiff  to  eo  to  trial  at 
the  next  summer  assises.  The  defendant  be- 
ing in  contempt  for  non-payment  of  the  costs 
of  the  motion,  the  plaintiff,  shortly  before  sum- 
mer assises,  moved  to  defer  the  trial  nntil  the 
defendant  shook)  have  cleared  his  contempt 
Motion  refused.    Biekford  y.  Skewed,        193 

TRUST. 
See  ExBcuToaT  Tausr. 

TRUST  BY  IMPLICATION. 


Testator  gave  whatsoerer  property  or  efiects  he 
ini^ht  die  possessed  of,  after  his  debts  were 
paid,  or  might  become  entitled  to,  to  his  wife, 
and  appointed  her  sole  executrix  of  his  will : 
"  And  my  reason  for  so  doinff,  is  the  constant 
abuse  of  trustees  which  I  daily  witness  among 
men  ;  at  the  same  time  trusting  she  will,  from 
the  love  she  bears  to  me  and  our  dear  child- 
ren, so  husband  and  take  care  of  what  pro- 
perty there  may  be,  for  their  good ;  and  should 
she  marry  again,  then  I  wish  she  may  convey, 
to  trustees,  in  the  most  secure  manner  poari- 
ble,  what  property  she  may  then  possess,  for 
the  benefit  of  the  children,  as  they  mav  seve- 
rally need  or  deserve,  taking  justice  and  afiec- 
tion  for  her  guide  ;'*  and  at  the  conclusion  of 
his  will,  he  gave  the  capital  of  his  business  to 
his  wife,  trusting  that  she  would  deal  justly 
and  properiy  to  and  by  all  their  children. 
Held  that  no  trust  was  created  for  the  child- 
ren.   Pope  V.  Pope,  1 

TRUST  TO  TAKE  EFFECT  ON  ALIEN- 
ATION  OR  BANKRUPTCY. 

Testator  bequeathed  his  residuary  estate  to 
trustees,  and,  after  making  a  provision  out  of 
it,  for  the  benefit  of  his  son,  for  his  life,  and, 
after  the  son's  death,  for  his  wife  and  children, 
directed  that,  if  his  son  should  assign  or  charge 
the  interest  to  which  he  was  entitled  for  life,  or 
attempt  or  agree  to  do,  or  commit  any  act 
whereby  the  same,  or  any  part  thereof,  might, 
if  the  absolute  property  thereof  were  vestM  in 
him  be  forfeited  to  or  become  vested  in  any 
person  or  persons,  then  the  trustees  iboiUd  pay 


3. 


2. 


3. 


and  apply  the  said  interest  for  the  maintenance 
and  support  of  hb  son,  and  any  wife  and  child 
or  children  he  might  have,  and  for  the  educa- 
tion of  such  issue,  as  the  trustees  should,  in 
their  discretion,  think  fit.  Some  years  after 
the  testator's  death,  the  son  became  bankrupt. 
Held  that  the  trust  for  the  benefit  nf  the  son, 
his  wife  and  children,  was  tralid,  and  that  the 
assignees  were  not  entitled  to  any  part  of  the 
provision.    Godden  v.  Crowhurst,  643 

TRUSTEES. 

,  The  conrt  may  appoint  new  trustees  under  11 
Geo.  4,  and  1  Will.  4,  c.  60,  a  23,  although 
the  instrument  creating  the  trusts  contains  a 
power  to  appoint  new  trustees.  Jn  re  FaunU 
leroy,  252 

A  person  beneficially  entitled  to  part  of  the 
dividends  of  a  sum  of  stock,  has  a  sufllcieat 
interest  to  support  a  petition  nnder  11  Geo  4, 
and  1  Will.  4,  c.  60,  for  the  appointment  of  a 
new  trustee  of  the  stock.  The  words  in  the 
lOth  section  of  the  act,  which  empower  the 
court  to  order  *<  any  person  appointed  as  afore- 
said to  receive  and  pay  over,  or  join  In  re- 
ceiving and  paying  over  the  dividends  of  such 
stock  In  such  manner  as  the  said  court  shall 
direct,"  authorize  the  court  to  direct  one  of  the 
officers  of  the  bank  to  receive  the  dividends  of 
the  trust  stock  and  pay  them  over,  not  to  the 
party  beneficial  entitleid,  but  to  the  new  trus- 
tee.   Jn  re  King,  605 

If  a  motion  Is  made  to  enforce  an  order  under 
the  act,  and  the  order  appears  to  be  an  impro- 
per one,  the  court  has  jurisdiction  to  give  the 
party  resisting  it  the   costs  of  the  motion. 

lb. 
See  Costs,  4,  6.— FoRBCLoscraE. 

VENDOR  AND  PURC^HASER. 

The  conveyance  of  an  estate  sold  nnder  the  de- 
cree, had  lieen  settled  by  the  Master,  and  one 
of  the  defendants  was  made  a  party,  but  re* 
fused  to  execute  it.  The  court  refused  an  ap- 
plication, by  the  purchaser,  that  the  plaintiffs 
should  procure  the  defendant  to  execute  the 
conveyance.    StiUtoelly.  MefUroh,  367 

One  of  the  conditions  of  sale  provided  that,  if  the 
purchaser  should  raise  objections  to  the  title 
which  the  vendor  should  not  be  able  or  willing 
to  remove,  the  vendor  should  be  at  liberty  to 
rescind  the  contract,  and  that  all  objections 
which  should  not  be  taken,  in  writing,  within 
ten  days  after  the  delivery  of  the  abstract, 
should  he  considered  as  waived.  Held  that 
the  condition  referred  to  the  first  delivery  of 
objections,  and,  if  the  vendor  expressed  hii 
willingness  to  answer  them,  he  could  never  af- 
terwards rescind  the  contract  Taimyr  v. 
Smith,  410 

If  A.  a^frees  to  sell  an  estate,  and  it  is  after- 
wards discovered  that  a  small  portion  of  it  m 
the  property  of  another  person ;  the  court  will 
no%  dischar^  the  purchaser  from  his  contract, 
without  giving  A.  an  opportunity  of  acquiring 
a  title  to  that  portion.    Chamberlain  v.  Lee, 

AAA 
The  vendor  of  a  copyhold  of  piece  land,  en- 
franchised in  1799,  deUvered,  to  the  porehMr, 
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two  abfitracts  commenciog  in  17.^6,  one  of  the 
title  to  the  land,  and  the  other  of  the  title  to 
the  manor.  The  deed  of  1799,  which  was 
forty  years  old,  recited  that  the  then  lord  and 
the  then  owner  of  the  land  were  respectively 
■eimd  in  fee ;  and  several  of  the  deeds  relating^ 
to  the  Iord*8  title,  were  har^ains  and  sales  en- 
rolled, and,  therefore,  copies  of  them,  as  well 
aa  of  the  surrenders  and  adrpUtances,  which 
-would  be  g^ood  evidence;  might  be  procured  by 
the  purchaser  at  any  time.  The  vendor  was 
unable  to  deliver,  to  the  purchaser,  the  deed  of 
1799,  or  any  of  the  prior  instruments,  but  was 
^0viI1inj;  to  covenant  to  produce  that  deed. 
Held  that  he  was  bound  to  give  the  purchaser 
covenants  for  the  production,  not  only  of  that 
deed,  but  of  all  the  prior  instruments  mention- 
ad  in  the  abstracts.  Cooper  v.  Emery,  609 
See  AaaEEii]^.vr,  9- 


VICE-CHANCELLOR. 

1.  The  Vice-Chancellor  has  jurisdiction  to  make 
orders  under  2  and  3  Vict.  c.  54,  (for  amend- 
ing the  law  relating  to  the  custody  of  infants,) 
although  the  Lord  Chancellor  and  Master  of 
the  Rolls  are  alone  mentioned  in  the  act.  In 
re  Taylor,  291 

2.  Petition  by  tenant  In  tail,  on  the  death  of  the 
tenant  for  life,  for  payment  of  a  fund  in  court, 
arisen  from  the  sale  of  timber  improperly  cut 
by  the  tenant  for  life.  The  decree,  on  further 
directions,  was  made  by  the  Master  of  the 
Rolls,  but  it  did  not  naarye  liberty  to  apply. 
Held  that  the  case  was  not  aflbcted  by  the  1 1th 
order  of  May,  1637,  and  therefore  the  applica- 
tion was  not  improperiy  made  to  the  Vioe- 
Chancellor.     Aburrow  v.  Ahwrrow,  602 

3.  A  suit  to  set  aside  a  decree  at  the  Rolls,  on 
the  ground  of  fraud,  may  be  hei^rd  by  the 
Vico^hanoellor.     Archer  v.  Slater,  624 

4.  The  Vice-Chancellor  has  no  jurisdiction  under 
the  12th  order  of  May,  1837,  to  order  a  fund 
standing  in  trust  in  a  Lord  Chancellor's  cause 
to  be  transferred  to  a  Rolls'  cause.  Wright  v. 
Irvingt  625 

VOLUNTARY  COVENANT. 
See  Husband  and  Wifb,  1. 

WATER  RIGHT. 

Whether  the  owner  of  an  old  well  can  prevent 
his  neighbor  from  sinking  a  well  in  his  own 
land,  on  the  ground  that  thereby  the  supply  of 
water  to  the  old  well  will  be  drawn  o^or  di- 
minished, Qtt.  ?  Hammond  v.  Hall,  551 

WELL. 
See  Watbk  Riqrt. 

WILL. 

!•  Testator  gave  all  hia  estates  real  and  personal, 
to  bis  executors,  in  trust  to  be  disposed  of  by 
them  as  after  mentioned.  He  then  gave  all 
his  real  estates,  booses,  and  lands,  to  his  wife, 
for  life :  "  and,  after  the  decease  of  my  wife, 

Vol  X. 


I  rive  my  houses,  lands,  and  estates  in  B.  to 
J.  B.,  but  at  his  death,  I  will  that  the  whole 
shall  be  for  the  use  of  the  said  J.  B*s  wife  and 
children,  and  which  children,  at  the  death  of 
their  mother,  shall  inherit  the  same  jointly 
during  their  lives ;  and,  if  the  said  children 
shall  die  before  they  arrive  at  the  age  of 
twenty-one,  I  will  that  my  houses  and  estates 
at  B-  go  to  H.  S.,"  who  was  the  testator^s  heir. 
J.  B.  and  his  wife  had  three  daughters  and  one 
son.  The  daughters  were  living  at  the  date  of 
the  will,  and  at  the  testator's  death.  The  son 
was  bom  afterwards.  After  the  death  of  J. 
B.,  but  in  the  lifetime  of  his  wife,  two  of  the 
daughters  died,  intestate  and  unmarried,  one 
before  and  the  other  after  attaining  twenty- 
one,  leaving  their  brother  their  heir.  After 
the  deaths  of  the  prior  devisees,  the  son  and 
the  surviving  daughter,  both  of  whom  had 
long  attained  twenty-one,  executed  a  deed  in 
the  nature  of  a  recovery,  by  which  they  limi- 
ted the  lands  in  B>  to  the  use  of  themselves 
and  their  heirs  as  tenants  In  common.  Held 
that  they  took  an  estate  in  fee-simple,  as  te- 
nants in  common,  in  the  lands  in  B.  Spry  v 
Bromfield,  94 

2.  Testator  gave  his  real  and  personal  property, 
to  trustees,  their  heirs,  &«.,  upon  trust  to  pay 
and  divide  the  same  unto  and  amongst  all  and 
every  his  children  who  might  be  living  at  his 
decease,  share  and  share  alike,  for  their  lives  i 
«  and  in  case  any  of  my  said  children,  being 
daughters,  shall  marry,  and  shall  happen  to 
depart  this  life  in  the  lifetime  of  her  or  their 
husband  or  husbands,  t  direct  that  the  share 
or  shares  of  her  or  them  so  dying,  shall  go  to 
her  or  their  respective  husband  or  husbands, 
for  his  or  their  life  or  lives  and,  from  and  after 
his  or  their  decease,  then,  to  be  equally  divided 
amongst  all  and  every  the  child  or  cUldren  of 
my  said  daughter  and  daughters  theu  living  ; 
and,  in  default  of  any  suoh  child  o|r  phildren, 
then  I  direct  such  share  or  shares  shall  po 
and  be  divided,  equally,  to  and  amongst  all 
and  every  my  said  children  who  shall  be 
then  living."  The  testator  left  a  son  and 
■even  dauffhtors.  One  of  the  daughters  died  a 
spinster.  Held  that,  on  her  death,  her  share 
in  the  testator's  property  did  not  go  to  her  sur^ 
viving  brothers  and  sisters,  but  because  undis- 
posed of.     Lett  V.  Randall,  119 

3.  Under  a  bequeat  of  household  ftimiture,  fixf  ures, 
belonging  to  the  testator,  in  a  leasehold  house, 
occupied  by  him,  will  pass.  Paton  y.  Shep' 
pard,  I 86 

4.  Teatator  gave  20002.  to  his  daughter  Martha, 
for  life,  with  a  testamentary  power  to  her  to 
appoint  that  sum  amongst  her  children  ;  but  if 
she  should  die  without  leaving  a  child,  then  be 
gave  it  to  rach  of  his  children  as  aboutd  be 
liying  at  his  deoease  ;  and,  if  either  of  his  said 
children  should  die  befo^  they  should  be  en- 
titled to  receive  a  sh^re,  leaving  issue,  their 
shares  should  be  distributed  amongst  tbei?  ohildv 
ren.  The  testator  left  Martha  and  four  other 
children  living  «t  his  decease.  Two  of  them 
died  leaving  issue,  and  two,  without  {psue ; 
and,  afterwards,  Martha  died  without  Issue, 
Held  that  her  personal  repre^utatlves  wrrn 
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entitled  to  one-fiAh  of  the  Tund.    Jennings  y. 
Netmnan,  319 

5.  Testator  gave  50001.  stock  to  a  female  infant, 
to  be  paid  or  tranferred  to,  or  settled  on  her, 
by  bis  execotorB,  by  such  deed  or  instrument  in 
writingr,  as  they  shonld  think  most  prudent  and 
proper,  On  her  fetuining  twenty-one.  The  infant 
married  in  the  testator's  lifetime,  and,  after- 
Wards,  attained  twenty-one.  The  court  or- 
dered the  stock  to  be  transferred  to  her,  on  her 
sole  receipt    Laing  y.  Laing,  315 

6.  Testator  gave  legacies  of  200Z.  to  each  of 
the  children,  of  his  nephews  and  nieces  begot- 
ten or  to  be  begotten,  and  directed  that  the 
legacies  should  be  paid  to  them  at  the  nsnai 
periods.  Held  that  the  children  of  the  ne- 
phews and  nieces  who  were  bom  after  the  tes- 
tator's death,  were  not  entitled  to  participate 
in  the  legacies.    Butler  v.  Lowe,  317 

7.  Testator  gave  all  his  property  to  his  wife 
and  two  other  penons,  in  trust  for  the  undei 
mentioned  purpose,  namely,  to  pay  the  income 
to  his  ^  wife,  for  the  education  and  support  of 
his  children  by  her ;  and,  after  her  death,  the 
property  to  he  divided  among  his  children :  and 
he  gave  his  furniture,  plate,  &c.,  to  hw  wife, 
absolutely.  Held  that  the  children  were  not 
entitled  to  the  trust  property  on  their  father's 
death ;  but  that  their  mother  was  entitled  to 
the  income,  for  her  life,  she  maintaining  and 
educating  the  children  out  of  it  OUbert  v. 
Bennett,  371 

8.  Testator  directed  his  trustees  to  invest  the 
proceeds  of  his  real  and  personal  estate,  and 
to  accumulate  the  interest  until  the  youngest 
child  of  his  brother  should  attain  twenty-one, 
and  then  to  stand  posMMed  of  the  trust  fund 
and  lis  accumulations,  in  trust  for  idl  the  chil- 
dren of  bis  brother  who  should  be  then  living. 
The  brother  had  seven  children,  and  all  of 
them  were  living  at  the  date  of  the  will,  and 
at  the  testator's  death.  All  the  children,  ex- 
cept the  second,  died,  and  none  of  them,  ex- 
cept the  eldest,  the  second,  and  the  fourth,  at- 
tained twenty-one.  The  fifth  was  the  last 
that  died,  ileld  that  the  trust  for  accumula- 
tion did  not  continue  until  the  seventh  child 
would  have  attained  twentv-one,  if  living,  but 
that  it  ceased  on  the  death  of  the  fifth  child, 
and  that  the  second  child  then  became  entitled 
to  the  trust  fund.    Evant  v.  PilkingUm,    413 


9.  Testator  bequeathed  to  his  wife,  6002.  per  an« 
nnm  for  her  life,  and,  after  her  de^,  the  said 
annuity  to  be  equally  divided  between  A.,  B., 
C,  D.,  E.  and  F.,  or  the  snrvivori  ot  survivor  ; 
and  he  bequeathed  to  the  same  rix  persons 
IDOL  per  annum  each,  during  their  lives,  with 
power  to  leave  their  annuities,  at  their  deathsv 
to  any  persons  they  might  marry,  or  any 
children  they  might  leave ;  but  in  ease  of 
either  of  them  dying  without  exercising  such 
power,  then  to  the  survivors  or  survivor. 
Held,  by  the  Vice-chancellor,  that  the  above 
bequests  in  favor  of  A.,  B.,  C,  D.,  R,  and 
F.,  passed  the  capital  of  the  funds  prodncin^ 
the  annuities;  but  the  Lord  Chancellor  re- 
versed His  Honor's  decision.  BUwiit  v.  Bo^ 
6erto,  491 

10.  There  is  no  ease  in  which  the  court  has  es- 
tablished a  will  of  copyholds ;  umbU*  Arch' 
er  V.  Slater,  634 

11.  The  probata  copy  of  a  copyholder's  will  is 
sufficient  to  lead  the  uses  of  a  surrender  to  the 
use  of  his  will.    Archer  v.  Slater,  634 

19.  Testator  bequeathed  40,0002.  to  Lord  H.  and 
his  children,  to  be  secured  for  their  benefit. 
Held  that  Lord  H.  took  for  life,  with  remain- 
der to  fiis  children.  Vaughan  v.  The  Marquia 
of  Headfart,  639 

See  ANNurrv. — ArroiNTMSirr. — -BANnur^.F— 
Chakgs  or  DsBTs. — CoNDirioifAL  Bequbst^^ 
CoNsraucnoN,  1,  3,  16,  17, 19,  31. — Coifvsn- 

BION. —  LXASBBOLDS. — LbGACT. — MAOfTSirAXCS. 

— RbmotbnssSj  1,  3j  3. 


WITNESS. 

I.  Although  the  plaintifls,  in  a  creditor's  suit, 
have  no  common  Interest,  yet  the  court  will 
not,  even  after  decree,  allow  one  of  them  to 
examine  the  other,  as  a  witness  In  the  Mas- 
ter's office,  in  support  of  his  debt.  Edwards 
V.  Oifodwin,  133 

3.  A  party  who  intonds  to  cross-examine  a  wit- 
ness, must,  himself,  make  an  appointment  tor 
that  purpose,  with  the  examiner,  and  give  no- 
tice of  the  time  appointed  to  the  witness  and 
the  solicitor  of  the  oppoaito  party.  Asynwr  v. 
Fenng,  179 

See  DsMUMUBa,  9.~Dsrosrrioiia. 
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